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(EN6USH,  IBISH,  MD  SCOTCH) 


AKJ>  THS 
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OF 


HER   MAJESTY'S  MOST  HONORABLE 


PRIVY    COUNCIL. 


[8  Appeal  Cases,  1.] 

H.L.  (Sc),  June  29, 1877. 

[HOUSE  OF  LORDS.] 


*SiB  John  Stewart  Richardson,  Bart.,  Appellant;    [1 

Baroness  Gray  et  al.y  Respondents. 

Mrs.  Fleming  and  her  Husband,  Appellants ;  Baroness 

Gray  et  al..  Respondents. 

Salmon  Fiahinfft-^User — Preter^ve  Poneaaon, 

Case  in  which  the  Hoose  hdd,  affirming  the  judgment  of  the  Court  of  Session,  that 
the  Baroness  Gray  had  the  sole  and  ezclosiye  ri^t  of  salmon  fishing  in  the  Tay  ex 
itdmeno  of  the  Meadow  Pows  of  Inchyra,  in  Perthshire. 

Where  a  piece  of  land  on  the  banks  of  a  tidal  river  is  exchanged,  the  right  oi 
salmon  fishing  therein  being  expressly  reserved,  a  grant  in  1878  of  that  salmon  fishing, 
though  firom  the  Crown,  will  not  deprive  the  prior  owner  of  his  right 

24  Eng.  Rep.  1 


2  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  [Vol.  lU. 

IS11  Duke  of  RozbUfghe  v.  MiUar.  H.L.  (Sc) 


— • 
.*.  '^8  'Appeal  Cases,  14.] 

;%.*•  5*.L.  (Sc.),  June  29,  1877. 
'-^    '    [HOUSE  OF  LORDS.] 

14]     *THp,DfeKE  OP  RoxBURGHE  ct  ol.^  Appellants ; 
../..•••JtfiLj.Aii,  Respondent,  £Ix parte  ('). 

• .     *^'^*        AUocaHon  of  A rea  and  SeaU  in  a  new  Church. 

If  ^pepifie  legal  rights  have  been  preTlously  established,  these  will  be  duly  regarded 
a^d«]i!i^8erved  in  the  new  allocation  of  area  and  seats. 

•  •,  '  Effect  on  Heritor$  dvtjoined  Quoad  Sacra, 

The  heritors  of  a  parish  disjoined  quoad  sacra  are  to  be  regarded  as  still  retaining 
their  original  civil  rights,  and  continuing  still  subject  to  their  original  civil  liabilities, 
notwithstanding  the  disjunction. 

(*)  No  appearance  for  Mr.  Millar. 


See  19  EIng.    Rep. ,   565    note  ;    19  But  if  it  be  taken  down  as  a  matter 

American  Law  Reg.  (N.S.),  1 ;  Id.,  65  ;  of  necessity,  because  it  became  ruin- 

Craig   V.   First  Presbyterian  Chiircli,  ous  and  wholly  unfit  for  the  purp>06es 

etc.,  88  Penn.  St.  R.,  42.  for  which  it  was  erected,  the  owners  of 

The  right  of  a  pewholder  to  a  pew  the  house  are  not  liable  to  make  any 

in  a  meeting  house  is  subordinate  to  compensation    to    the    separate    pew- 

the  rights  of  the  owners  of  the  house  :  holders,  but  may  take  the  avails  of  the 

Kellogg  V.  Dickinson,  18  Verm. ,  266  ;  materials  of  which  the  house  is  built 

Kincaid's  Appeal,  66  Penn.  St.  R.,  411.  for  the  purpose  of   erecting  another 

The  owners  of  pews  in  a  church  house  in  its  place  :   Kellogg  v,  Dichin- 

owned  by  a  corporation  have  simply  an  son,  18  Verm.,  266. 

easement  in  the  freehold  :  Proprietors,  He  has  an  exclusive  right  to  occupy 

etc.,  V.  Rowell,  66  Maine,  400 ;  First,  his  pew,  when  the  house  is  used  for 

etc. ,  V.  Grant,  59  Maine,  245.  the  purposes  for  which  it  was  erected  : 

Church- wardens  have  a  right  to  re-  Kellogf  v.  Dickinson,  18  Verm.,  266. 

move  from  the  church  any  articles  they  But  he  cannot  convert  his  pew  to 

may  deem  injurious  to  its  appearance,  other  uses,  not  contemplated  :  Kellogg 

or  offensive  to  the  members  of   the  d.  Dickinson,  18  Verm.,  266. 

congregation  :  Newman  o.  Church- war-  The  owner  of  a  pew  in  a  meeting 

dens,  Tucker's  (New  Foundland)  Se-  house  may  sustain  an  action  of  trespass 

lect  Cas.,  850.  on  the  case  against  any  one  who  un- 

A  religious  society  will  not  be  re-  lawfully  disturbs  him  in  the  posses- 
strained  by  injunction  from  removing  sion  of  his  pew  :  Kellogg  v.  Dickinson, 
or  changing  the  pews  of  a  church :  18  Verm. ,  266. 

Solomon  v.  Congregation,  etc.,  49  How.  A  pewholder  cannot  maintain  tres- 

Pr.,  268.  pass  for  the  mere  breaking  and  entry 

A  pewholder's  right  is  only  a  right  of  the  church  in  which  his  pew  is  situ- 

to  occupy  his  pew  during  public  wor-  ate ;  but  he  may  for  the  destruction  of 

ship  ;  and  when  the  meeting  house  is  his  pew,  and  this,  although  he  sue  for 

in  such  ruinous  condition  that  it  can-  the  entry  with  it,  for  the  destruction  of 

not  be,  and  is  not,  occupied  for  public  the  pew  is  thi  gist  of  the  action  :  Howe 

lie  worship,  he  can  only  recover  nomi-  v.  Stevens,  47  Verm.,  262. 

nal  damages  for  injury  to  his  pew  :  Although  others  have  so  far  obtained 

Howe  V.  Stevens,  47  Verm.,  262.  possession  of  a  church  as  to  oust  the 

If  the  house  is  taken  down  as  a  mat-  society,  yet  a  pewholder  may  maintain 

ter  of  convenience  or  taste,  by  the  own-  trespass  for  the  first  invasion  of  his 

ers  thereof,  the  owner  of  the  pew  is  individual  right  to  his  pew  after  such 

entitled  to  compensation:    Kellogg  v.  ouster:    Howe  v.  Stevens,  47  Verm., 

Dickinson,  18  Venn.,  2^.  262. 
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aLu(Sc)                                    Dadgeon  v.  Thomson.  1877 

A  meeting  house  was  built  apon  land  fore  lessen  the  amount  he  could  re- 

with  the  permission  of  the  owner,  who  cover :    Howe  v,   Stevens,  47  Verm., 

subsequently  conveyed    the    land    to  262. 

trustees  in  trust,  to  be  occupied  for  In  Canada  it  has  been  held  that,  un- 
a  meeting  house,  common  or  green,  der  the  law  of  Lower  Canada,  where 
and  for  the  continuation  of  a  meeting  one  had  rented  and  occupied  a  pew  for 
house  thereon,  and  when  it  ceased  to  five  years,  he  was,  where  no  one  had 
be  occupied  for  that  purpose,  to  revert  rented  it,  on  tendering  the  rental,  en- 
to  the  grantor.  Held,  that  the  failure  titled  thereto,  and  could  recover  dam- 
to  keep  the  house  in  such  repair  that  ag^s  for  a  refusal  to  allow  him  the  use 
it  could  be  occupied  for  public  worship,  thereof :  Johnston  v.  Minister,  eta,  1 
would  not,  of  itself,  terminate  the  Canada  Supreme  Court  Rep.,  285. 
right  of  a  pewholder  to  his  pew,  nor  As  to  the  rights  in  pews  and  liabil- 
leave  him  without  right  to  maintain  an  ity  of  the  holders  in  liTeto  Foundkmd, 
action  for  injury  done  thereto  by  a  see  Fitzherbert  t).  Williams,  Tucker's 
Btpmger ;  but  would  only  make  his  Select  Cases,  133  ;  Church- wardens  v, 
right  thereto  less  valuable,  and  there-  Rendell,  Id.,  295. 
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*DuDGEON,  Appellant ;  Thomson  and  Donaldson,    [34 

BespoDdents. 

Notwithstanding  an  irregularity  through  inadvertence  in  the  court  below,  the 
House,  by  the  desire  of  both  parties,  to  stop  litigation,  reviewed  the  judgment  com- 
plained of. 

When  a  combination  of  instruments  is  the  invention  patented,  an  infringement  of 
the  patent  must  be  an  infringement  of  the  combination. 

A  patentee  having  altered  his  specification  by  disclaimer,  lodged  a  compliunt 
aeainst  certain  manufacturers  for  breach  of  an  interdict  granted  anterior  to  the  dis- 
claimer: 

Hdd,  that  the  patentee  ought  to  have  instituted  a  new  action ;  and  that,  although 
the  instrument  of  the  manufacturers  was  intended  to  execute  the  same  work,  it  was 
no  infringement;  Thb  Lord  Chancellor (*)  observing  that  although  it  was  cognate, 
it  had  not  the  characteristic  feature  of  the  patentee's  invention. 

Per  Thk  Lord  Chancellor  :  The  appellant's  invention  as  it  stood  before  the  dis- 
elaimer  may  have  been  new,  useful,  and  legal,  but  it  miffht  not  have  been  so  under 
the  altered  specification.  After  the  disclaimer  the  question  of  enforcing  the  old  in- 
terdict could  not  be  entertained. 

Per  Lord  Blackburn:  The  phrase  "colorably"  is  very  apt  to  mislead  in  these 
cases.  If  part  of  the  property  in  the  invention  be  really  taken,  there  is  an  infringe- 
ment, however  much  that  may  be  disguised.  What  is  claimed  here  is  the  "  com- 
bination **  of  three  instrumentalities,  which  are  all  that  are  absolutely  esaentiAl. 

Mr,  Richard  Dudgeon,  an  engineer  in  London,  on  the 
3l8t  of  January,  1873,  obtained  from  the  Lord  Ordinary  (") 
an  interdict  restraining  Mr.  William  Thomson,  an  engineer 
in  Glasgow,  from  infringing  his  (Mr.  Dudgeon's)  patent  of 
1866 ;  which  interdict  was  adhered  to  on  the  4th  of  July, 
1873,  by  the  First  Division  of  the  Court  of  Session  ("). 

On  the  30th  of  July,  1873,  the  respondent  Thomson,  hav- 

(»)  Lord  Cairna     {«)  Lord  Mackenzie.     (»)  11  Macph.,  868 ;  46  Scot  Jur.,  528. 
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ing  entered  into  partnership  with  the  above  respondent 
35]  Donaldson,  *they,  on  the  24th  of  April,  1874,  obtained 
letters  patent  for  '*a  new  or  improved  expander  of  boiler 
tnbes."  Mr.  Dudgeon,  in  May,  1876,  altered  by  disclaimer 
his  specification  of  1866;  and  in  November,  1875,  he  began 
a  new  action  of  suspension  and  interdict  against  the  re- 
spondents, alleging  that  their  new  tool  was  an  infringement 
of  his  patent.  This  prayer  was  identical  with  his  prayer 
against  Thomson  of  January,  1873.  The  First  Division 
held,  on  the  17th  of  March,  1876,  that  they  could  not  grant 
a  second  interdict  under  the  circumstances. 

Their  Lordships  thereupon  sisted  process  to  allow  the 
appellant  to  bring  a  complaint  for  breach  of  the  original 
interdict  (*).  He  then  proceeded,  not  by  way  of  a  new  ac- 
tion, but  by  petition  and  complaint,  for  breach  of  interdict, 
which  interdict  had  been  granted  before  his  disclaimer. 

On  the  22d  of  December,  1876,  the  First  Division  of  the 
Court  of  Session  (Lord  Deas  dissenting)  held  that  no  infringe- 
ment had  been  committed  by  the  respondents  (').  Against 
that  decision  the  present  appeal  to  the  House  was  brought. 

Mr.  Asfon^  Q.C.,  Mr.  Bcufour  (of  the  Scotch  bar),  and 
Mr.  Carpmaely  were  heard  for  the  appellant,  contending 
that  the  respondents  tool  was  clearly  an  infringement ;  that 
the  appellant  was  not  limited  to  any  particular  form  or  size 
of  rollers,  cylindrical  or  otherwise;  that  the  respondents' 
cylindrical  plug  was  an  exact  equivalent  for  the  appellant's 
conical  plug — the  respondents'  tool  was  but  a  colorable  im- 
itation ;  and  that  the  respondents  had  really  appropriated 
the  whole  of  the  api)ellant's  combination. 

Mr.  Benjamin^  Q.C.,  and  Mr.  EveriUy  were  heard  for  the 
respondents. 

The  argument  on  both  sides  turned  wholly  on,technical 
details,  illustrated  by  drawings  exhibited  at  the  bar  and 
handed  up  to  their  Lordships. 

The  case  as  decided  below,  is  reported  very  fully  ('). 
36]    *The  following  opinions  were  delivered  by  the  Law 
Peers : 

The  Lord  Chancellob (*) :  My  Lords,  the  argument  at 
your  Lordships'  bar  has  occupied  a  portion  of  time  alto- 
gether disproportionate  to  the  difficulty  of  the  case  and  to 
the  complexity  of  the  facts  required  for  its  determination. 
It  is  only  necessary  to  remind  vour  Lordships  exactly  of 
what  those  facts  are.    The  appellant  is  the  owner  of  a  patent 

(»)  4th  Series,  vol  ill,  p.  604.  628;   4th  Series,  vol.  iii,  pp.  604,  674; 

(«)  4th  Series,  vol  iv,  p.  266.  4th  Series,  vol.  iv,  p.  256. 

(S)  11  Macph.,  868;  45  Scot.  Jur.,  page        («)  Lord  Cairas. 
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granted  in  the  month  of  March,  1866.  The  original  specifi- 
cation was  moditied  very  largely  bv  a  disclaimer  and  mem- 
orandam  of  alteration  dated  in  the  month  of  May,  1875, 
But,  my  Lords,  during  this  interval  of  nine  years  between 
the  date  of  the  original  patent  and  the  date  of  the  disclaimer, 
proceedings  had  been  taken  by  the  appellant  against  Thom- 
son,—one  of  the  present  respondents;  and  the  result  of 
those  proceedings,  founded  upon  the  patent  as  originally 
specified,  was  that  an  interlocutor  was  pronounced  by  the 
Lord  Ordinary  and  confirmed  by  the  Court  of  Session  against 
that  respondent. 

My  Lords,  that  interlocutor  followed  the  terms  of  the  con- 
clusion of  the  summons.  The  Lord  Ordinary  on  the  8l6t 
of  January,  1873,  suspended  and  interdicted  in  terms  of  the 
note  of  suspension,  which  prayed  that  the  respondent  should 
be  interdicted  in  particular  from — 

"  Making,  vending,  or  using,  In  wliole  or  in  part,  the  improvements  in  ap- 
paratus used  in  expanding  lx)iler  tubes  described  in  the  specification  filed  on  the 
80th  of  August,  1866,  in  pursuance  of  the  proviso"  in  the  letters  patent ;  **  and 
in  particular  from  making,  vending,  or  using  any  apparatus  for  expanding 
boiler  tubes  constructed  or  used  in  the  manner  described  in  the  said  specifica- 
tion, or  in  manner  substantiallj  the  same,  and  from  infringing  the  said  letters 
patent  in  anj  other  manner  of  way." 

That  was  in  January,  1873.  Then  came  the  disclaimer 
and  alteration  of  the  specification  in  May,  1875 ;  and  with 
regard  to  the  particulars  of  that  disclaimer  and  alteration, 
at  present  it  is  not  necessary  to  say  more  than  that' the  dis- 
claimer and  alteration  modified  very  largely  the  original 
specification,  and  modified  it  in  matters  wuich  were  closely 
connected  with,  and  indeed  were  inseparable  from  that 
which  is  the  subject  of  the  present  contest. 

After  the  disclaimer  and  alteration  of  1875  the  patentee, 
the  *appellant,  considered  that  his  patent  was  being  [37 
infringed  by  the  two  respondents  together ;  and  he  applied 
to  the  Court  of  Session  upon  that  subject.  In  the  first  in- 
stance he  appears  to  have  commenced  a  fresh  action  a^inst 
the  resi)onaents,  but  after  some  time  that  action  was  sisted ; 
and,  apparently  encouraged  or  recommended  by  the  court, 
he  proceeded  against  the  respondents,  not  in  the  fresh  ac- 
tion, but  by  way  of  an  application  to  enforce  the  interdict 
which  had  been  granted  in  the  former  action ;  and  accord- 
ingly that  application  came  before  the  court  and  was  refused 
upon  the  merits. 

Now,  my  Lords,  before  I  pass  to  what  I  shall  afterwards 
consider  as  the  merits  of  the  case,  I  must  point  out  to  your 
Lordships  the  strange  irregularity  which  has  taken  place  in 
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the  court  below.  According  to  the  statute  (*),  after  a  dis- 
claimer and  memorandum  of  alteration  has  been  filed  in  the 
case  of  a  patent,  unless  the  law  officer  has  specially  granted 
permission,  no  action  can  be  brought  by  the  patentee  upon 
the  score  of  an  infringement  committed  1:>ef ore  the  disclaimer ; 
but  what  is  here  done  is  what  would  be  still  more  contrary 
to  natural  justice  than  would  be  an  action  for  an  infringe- 
ment before  a  disclaimer.  The  patentee  before  his  disclaimer 
had  oTbtained  an  interdict  from  the  court.  Of  course  before 
that  interdict  could  be  granted  the  person  alleged  to  have 
infringed  had  an  opportunity  of  deiending  himself  against 
the  interdict  upon  every  ground  of  defence  which  is  ordi- 
narily open  against  a  patentee.  He  had  a  right  of  contend- 
ing, and  apparently  lie  did  contend,  that  the  patent  was 
invalid  by  reason  that  it  was  not  properly  specified.  He 
might  have  contended  that  it  was  invalid  by  reason  that  the 
invention  was  not  new,  or  that  the  invention  was  not  useful. 
It  would  not  be,  and  could  not  be,  until  after  all  these  de- 
fences were  determined  against  the  alleged  infringer  that 
the  court  could  go  on  and  consider  the  question  of  fact 
whether  he  had  actually  infringed  the  patent  or  not;  for 
unless  the  patent  had  all  the  ordinary  elements  of  validity 
in  itself  it  could  not  be  made  the  means  of  complaint  by 
reason  of  an  alleged  infringement.  I  assume,  therefore, 
that  before  the  interdict  was  pronounced  all  those  issues 
going  to  the  validity  of  the  patent  as  it  then  stood  were  de- 
cided in  favor  of  the  patentee. 

38]  *But  then,  my  Lords,  look  what  happens  after  the 
disclaimer  and  alteration.  The  specification  is  altered  largely 
and  mt)st  materially.  The  invention  may  have  been  a  new 
invention  as  it  stood  originally,  but  it  may  not  be  new  as  it 
appears  under  the  altered  specification.  The  invention  may 
have  been  useful  according  to  the  original  specification,  it 
may  not  be  useful  according  to  the  amended  specification. 
The  ori^nal  specification  may  have  complied  with  all  the 
exigencies  of  the  law,  and  been  such  as  is  requisite  in  the 
case  of  every  patent,  but  the  amended  specification  may  be 
wanting  in  all  those  qualities  which  are  required  by  the 
statute  (■).  And  yet  not  one  of  those  issues  has  been  decided 
against  the  respondents  in  this  case ;  nay  more,  not  one  of 
those  issues  could  be  decided  in  the  present  proceedings, 
because,  when  the  appellant  appeals  to  the  court  to  enforce 
its  interdict  granted  in  the  former  action,  the  respondents 
are  obliged  to  confess  that  in  that  former  action  the  ques- 
tions of  novelty,  of  utility,  and  of  sufficiency  of  the  specifi- 

(»)  15  ^  16  Vict  c.  83,  8.  89.  (»)  15  <&  16  Vict  c.  88. 
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cation  are  all  res  judicata^  already  decided  a^inst  them. 
My  Lords,  without  going  beyond  that,  and  pointing  out  that 
upon  \\i^ factum  of  iniringement  that  which  would  bean 
infringement  of  the  old  specification  may  be  none  whatever 
of  tile  new  specification,  the  former  considerations  alone 
ivould  satisfy  your  Lordships,  I  think,  how  extremely 
irregular  it  was  in  those  who  were  engaged  in  this  proceed- 
ing in  Scotland  (')  to  suppose  that  after  the  memorandum  of 
alteration  and  the  disclaimer  the  question  of  enforcing  the 
old  interdict  could  be  entertained  by  the  court. 

My  Lords,  I  have  said  thus  much  in  order  that  it  may  not 
appear  that  your  Lordships  have  overlooked  the  irregularity 
which  has  taken  place ;  but  as  the  question  now  stands  both 
parties  have  desired  that  the  course  which  probably  would 
be  the  strict  course  should  not  be  taken,  namely,  that  the 
appeal  should  be  dismissed,  leaving  the  parties  to  resort  to 
a  continuance  of  the  second  action  which  has  been  com- 
menced in  the  Court  of  Session.  They  ask  your  Lordships 
on  the  contrary  to  determine  the  question  which  was  sub- 
mitted to  the  court  under  the  old  interdict,  namely,  whether, 
taking  the  amended  specification,  there  has  been  by  the  act 
of  the  respondents  an  infringement  of  that  amended  speci- 
fication. *Your  Lordships,  in  mercy  to  the  parties,  [39 
are  willing,  as  I  understand  it,  to  consider  that  question 
and  to  determine  it  by  way  of  review  of  the  determination 
of  the  Court  of  Session. 

Now,  coming  to  that  question  of  infringement,  it  appears 
to  me  to  rest  within  very  narrow  bounds ;  and  in  order  to 
determine  it  I  must  ask  your  Lordships  in  the  first  place  to 
satisfy  your  minds  as  to  what  it  is  which  is  the  principal 
characteristic,  the  essential  feature,  of  the  appellant's  inven- 
tion as  specified  in  his  patent.  So  far  as  we  can  learn  from 
the  materials  before  us,  up  to  the  time  when  this  patent  was 
originally  taken  out,  the  mode  by  which  the  tubes  of  boilers 
were  securely  fastened  into  what  I  think  is  called  the  tube 
piece  or  the  flue  piece,  the  end  of  the  boiler,  was  this :  there 
was  a  circular  hole  made  in  the  flue  piece,  and  the  tube  to  be 
fastened  into  that  hole  and  made  steam  tight  was  placed  in 
the  hole  at  right  angles,  and  then,  in  order  to  swell  out  the 
tube  and  fasten  it  into  the  hole  prepared  for  it,  it  appears 
that  a  cylindrical  or  circular  wedge  was  introduced  into  the 
tube ;  that  percussion  was  used  either  upon  the  wedge  alone, 
or  upon  the  wedge  in  the  centre  with  some  further  substances 
placed  around  it,  and  by  percussion  the  tube  was  stretched 

Q)  Scotch  Cases,  4th  Series,  vol  iii,  p.  609. 
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and  expanded  in  such  a  way  that  at  last  it  was  brought  to 
fit  into  the  flue  piece. 

Bat,  my  Lor^  that  operation  of  course  had  this  manifest 
inconvenience  and  defect — it  had  a  tendency  by  the  straining 
caused  by  the  percussion  to  lacerate  the  fibres  of  the  metal 
of  the  tube,  and  in  some  instances  to  burst  the  tube ;  and, 
in  addition  to  that,  the  percussk)n  of  one  tube  in  the  flue 
piece  had  a  tendency  to  shake  and  disarrange  the  other  tubes 
which  were  fastened  into  the  flue  piece  all  around  it.  The 
invention  of  the  appellant  was  for  the  purpose  of  obviating 
these  inconveniences,  and  he  addressed  himself  to  the  sub- 
ject in  this  way:  He  states  that  it  will  better,  in  place  of  ap- 
plying percussion,  to  apply  roller  surfaces  to  the  interior  of 
the  tube— friction  rollers  which  will  have  the  effect,  not  by 
way  of  percussion,  but  way  of  rolling,  to  flatten  out,  expand, 
and  make  thinner,  the  metal  of  the  tube,  and  in  that  way 
gradually  to  enlarge  it  until  it  fits  into  the  flue  piece.  If  in 
order  to  do  this  the  appellant  had  taken  what  I  may  term  a 
bunch  or  fasciculus  of  cylindrical  rollers,  and  had  placed 
them  in  the  tube  and  had  inserted  among  them  a  centre  cyl- 
40]  inder  to  which  he  gave  motion,  *so  that  the  centre  cyl- 
inder rotating  would  make  the  cylinders  round  its  periphery 
(the  cylinders  of  the  fasciculus)  rotate  also ;  of  course  all  that 
might  have  been  done,  and  yet  the  object  of  bringing  strong 
pressure  to  bear  upon  the  tube  would  not  have  been  accom- 
plished. The  rollers  would  rotate,  but  there  would  be  no 
{)oint  of  contact  coupled  with  pressure  ujjon  the  tube.  There- 
ore  it  is  obvious  that  the  point  and  gist  of  the  invention 
must  be,  not  the  insertion  of  friction  rollers  or  circular  rollers 
in  the  tube,  but  some  mode  by  which  those  rollers  can  forci- 
bly be  brought  to  bear  upon  the  concave  surface  of  the  tube 
all  round,  so  as  strongly  to  press  out  the  tube.  And  accord- 
ingly your  Lordships  will  find  in  the  specification  of  the  ap- 
pellant means  distinctly  pointed  out  for  that  purpose. 

I  will  ask  your  Lordships  to  look  at  a  few  sentences,  both 
in  the  specification  as  it  originally  stood  and  in  the  specifi- 
cation as  it  stands  after  alteration,  because  some  of  the  ex- 
pressions in  the  original  specification  strongly  bear  upon  the 
invention  as  it  ultimately  appeared.  I  pass  over  the  intro- 
duction, which  stated  "the  principle  of  the  invention  which 
constitutes  the  subject-matter  of  this  patent  is  to  expand  the 
tube  by  rolling  the  metal  by  the  application  of  one  or  more 

Sressure  rollers  to  the  interior  of  the  tube."     Of  course  that 
oes  not  describe  any  invention ;  it  only  describes  what  is" 
the  subject-matter  which  is  going  afterwards  to  be  explained. 
I  pass  over  a  number  of  descriptions  of  different  modes  by 
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which  machinery  might  be  made  for  the  purpose  of  attain- 
ing the  object  in  view,  and  I  come  to  the  conclasions  which 
are  drawn  from  the  whole  of  these  particular  details.  In  the 
ori^nal  specification  the  patentee  described  a  tapering  plug, 
as  It  was  called,  which  was  placed  in  the  centre  of  three 
cylindrical  rollers,  which  cylindrical  rollers  might  either  be 
parallel  to  the  plug  and  to  each  other,  or  might  be  placed 
slightly  askew  to  the  centre  plug,  so  that  the^  might  some- 
what vary  the  effect  of  the  screw.  But  having  described 
that  tapering  plug  which  was  to  be  introduced  into  the  midst 
of  these  three  cylinders,  and  as  it  proceeded  and  worked  its 
way  forward  was  to  expand  and  push  out  these  cylinders, 
beciftase  these  cylinders  were  to  have  been  so  arranged  that 
they  were  not  rigidly  to  be  kept  in  their  places,  but  might 
be  fofced  out  radially,  *having  described  that  he  savs,  [41 
**  although  a  tapering  or  wedge-formed  plug  is  preferred  as 
the  expanding  instrument." 

Now,  my  Lords,  I  stop  there  to  observe  that  that  musk 
mean  the  instrument  expanding  the  cylinders,  not  expand- 
ing the  tube,  because  what  is  spoken  of  is,  not  the  whole  of 
the  tube  but  the  plug  and  the  plug  only.  '^Although  a 
tapering  or  wedge-formed  plug  is  preferred  as  the  expand- 
ing instrument,  the  invention  is  not  limited  to  an  expanding 
instrument  of  that  form,  as  circumstances  may  render  ex- 
pedieDt  the  use  of  an  expanding  instrument  of  different  form, 
thus  when  a  tool  is  sumciently  large  an  arrangement  of  tog 
gle-jointed  levers  may  be  inserted  in  it  for  the  purpose  of 
expanding  the  roller  in  place  of  a  tapering  plu^."  My 
Lords,  I  read  that  sentence  as  saying,  I  do  not  limit  myself 
to  the  particular  expanding  instrument  in  the  centre  of  the 
cylinders  which  I  have  described  as  the  tapering  plug.  You 
may  have  an  instrument  which  will  attain  the  same  result, 
that  is  to  say,  the  result  of  expanding  or  driving  out  the  cyl- 
inders, in  another  way,  such  as  an  arrangement  of  toggle- 
jointed  levers,  but  the  result  must  be  the  same  as  will  be 
achieved  by  the  tapering  plug. 

I  ought  to  say  that  that  sentence  which  I  have  read  disap- 
pears in  the  elteration,  but  this  which  I  am  now  going  to 
read  is  continued  there :  "In  all  the  above  described  modi- 
fications of  the  roller  expanding  tool  at  least  one  roller  is 
combined  with  a  tapering  plug  (or  its  equivalent,  by  whose 
action  the  roller  is  forced  outwards  in  the  tube)."  My 
Lords,  in  the  specification  as  altered  "at  least  one  roller"  is 
struck  out  ana  "rollers"  substituted,  so  that  it  runs:  "In 
all  the  above  described  modifications  of  the  roller,  expand- 
ing tool  rollers  are  combined  with  a  tapering  plug  (or  its 
24  Eno.  Rep.  2 
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equivalent,  by  whose  action  the  rollers  are  forced  outwards 
in  the  tube),  and  with  a  stock  or  holder,  by  which  the  roller 
is  prevented  from  twisting  sidewise  as  they  are  turned  round 
in  the  tube."  Then  it  continues:  "These  three  instrumen- 
talities" (this  is  struck  out  in  the  amendment)  "are  all  that 
are  absolutely  essential  to  the  construction  of  the  roller  ex- 
panding tool,  but  the  cutter  and  rachet  handle  constitute 
with  the  said  instrumentalities  or  implements  useful  com- 
binations which  are  supplementary  to  the  aforesaid  funda- 
mental combination."  Then  it  proceeds,  "  what  is  claimed, 
42]     therefore,  as  the  invention  to  be  secured  by  *letter8 

J>atent  is,  the  combination  in  an  expanding  tool  of  the 
olio  wing  implements,  viz.,  the  roller,  roller -stock,  and  ex- 
panding instrument,  these  three  operating  in  combination 
substantially  as  set  forth." 

Now,  my  Lords,  I  pause  there  for  the  purpose  of  pointing 
out  to  your  Lordships  that  in  the  first  place,  although  after 
the  mention  of  a  tapering  plug  there  is  put  by  way  of  alter- 
native its  equivalent,  the  interpretation  of  that  alternative 
is  immediately  afterwards  given.  He  says,  as  it  were,  by 
equivalent  I  mean  something  by  the  action  of  which  the 
rbUer  is  forced  outwards  in  the  tube.  And  then  also  your 
Lordships  have  this ;  under  the  statement  that  the  "three 
instrumentalities  are  all  that  are  absolutely  essential  to  the 
construction  of  the  roller,"  one  of  the  instrumentalities  being 
the  tapering  plug  or  its  equivalent  as  so  defined,  you  have 
implied  this  further  statement — that  the  tapering  plug  or  its 
equivalent  as  so  defined  is  absolutely  essential  to  the  in- 
vention. Thus  your  Lordships  have  when  you  come  to  the 
claim  an  interpretation  placed  upon  what  he  claims,  namely, 
the  three  things  in  combination,  the  roller,  the  roller-stocK, 
and  the  expanding  instrument,  the  three  operating  in  combi- 
nation substantially  as  set  forth. 

Now,  my  Lords,  I  must  say  further  that  not  only  is  that, 
as  it  seems  to  me,  the  legitim^e  and  the  necessary  construc- 
tion of  the  document,  but  I  must  add  that,  according  to 
all  the  information  that  is  before  me,  and  according  to  my 
understanding  of  the  subject- matter  of  this  operation,  if  the 
patentee  had  nere  claimea  the  rollers  and  the  roller-stock, 
either  one  or  both  of  them,  he  would  have  claimed  that  which 
would  have  made  this  patent  perfectly  useless.  Nothing 
would  have  been  done  oy  means  of  the  rollers  alone  or  of 
the  roller  stock  alone.  Moreover,  so  far  as  I  am  aware,  it 
would  have  been  extremely  difficult  to  say  that  there  was 
any  novelty  in  a  roller  stock  of  that  kind  or  in  rollers  of  that 
description.    The  point  which  gave  the  characteristic  to  the 
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whole,  and  which  he  justly  called  a  point  absolutely  essen- 
tial to  his  invention,  was  the  tapering  plug  acting  as  an  ex- 
pander driving  out  those  c^linoxical  rollers  placed  around 
the  plug,  and  thus  producing  that  which,  as  I  stated  at  the 
beginning,  must  have  been  the  desideratum  in  this  invention, 
a  heavy  continuous  forcible  *pressure  against  the  in-  [43 
side  of  the  tube  for  the  purpose  of  expanding  it. 

Now,  my  Lords,  that  l^^ing  the  characteristic  and  the 
essential  feature  of  the  invention  of  the  appellant,  as  I  un- 
derstand it,  it  only  remains  to  consider  what  it  is  that  the 
respondents  do.  What  is  the  instrument  which  thej^  sell  ? 
They  do  not  in  any  way  expand  or  drive  out  their  cylinders 
from  the  centre.  They  have  no  tapering  plug,  and  in  that 
sense  have  no  expanding  instrument.  They  have  not  their 
rollers  fixed  in  radiating  slots  so  that  they  would  be  capa- 
ble of  being  expanded,  that  is  to  say,  driven  out  from  the 
centre.  But  wnat  they  have  is  this.  They  have  what  I 
have  termed  a  fasciculus  of  rollers,  but  their  three  rollers, 
in  place  of  being  three  parallel  perfect  cylinders,  are  taper- 
ing cylinders  placed  together,  and  the  centre  of  their  tool  is 
not  a  tapering  plug,  but  is  itself  a  centre  cylinder.  The 
centre  cylinder  gives  motion  to  the  wedge,  wedge- formed  or 
tapering  cylinders,  which  are  placed  around  the  centre  cyl- 
inder, but  the  whole  is  worked  not  by  way  of  pressing  out 
the  cylinders  against  the  tube,  but  as  a  complete  wedge  in- 
serted in  the  tube,  having  the  contour  of  a  wedge,  and  of 
expanding  the  tube,  flattening  out  the  tube,  by  working  its 
way  into  the  tube  like  a  rotating  wedge. 

It  would  have  been  quite  possible  for  the  appellant,  when 
he  was  specifying  his  invention,  to  have  specified  also  a  tool 
which  would  have  the  peculiarity  of  the  instrument  of  the 
respondents.  I  have  no  means  of  knowing  why  he  did  not 
do  so.  It  may  have  been  because  it  did  not  occur  to  him — 
it  may  have  been,  on  the  other  hand,  because  he  was  aware 
that  if  he  had  done  so  he  would  in  some  way,  by  reason  of 
want  of  novelty  or  otherwise,  have  endangered  his  patent. 
It  is  sufficient  for  my  purpose  that  he  has  not  described  a 
tool  of  the  kind  which  1  have  mentioned.  There  can  be  no 
doubt,  as  it  appears  to  me,  that  the  instrument  used  by  the 
respondents  is  not  the  instrument  described  and  patented  by 
the  appellant. 

A  great  deal  of  the  argument  at  your  Lordships'  bar  has 
been  to  show  that  though  not  the  instrument  described  and 
patented  by  the  appellant,  it  is  what  has  been  termed  in  the 
argument  a  ''colorable  imitation."  Now,  my  Lords,  the 
words  ''colorable  imitation,"  are  words  which  appear  to 
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44]  m©  not^ery  happily  *cli08en,  and  calculated  to  create 
some  confusion.  I  am  quite  aware  that  they  are  words 
which  are  used  sometimes  in  the  argument  of  patent  cases, 
but  I  doubt  very  much  whether  the  particular  expression  is 
one  which  has  any  great  authority  for  its  use.  There  is  a 
well-known  manner  in  which  the  word  "colorable,"  or  "col- 
orably,"  is  used  in  patent  cases.  I  have  referred  to  the  ordi- 
nary form  in  which  injunctions  are  granted  in  patent  cases  by 
the  Court  of  Chancery,  and  I  take  from  Mr.  Seton's  book  an 
example  which  appears  to  me  to  be  exactly  in  accordance 
with  what  I  recollect  to  be  the  practice  of  the  court  in  grant- 
ing injunctions.  It  is  in  a  case  which,  I  think,  came  before 
my  noble  and  learned  friend  as  Vice-Chancellor,  the  case  of 
De  la  Ribe  v.  Dickenson  {*),  The  injunction  restrains  the 
defendants,  their  agents  and  servants,  during  the  continuance 
of  the  patent,  from  "using  or  employing  any  machines 
similar  to  the  machine  in  the  plaintiff's  bill  stated,  or  any 
machinery,  m^hanism,  or  mechanical  contrivance  made  or 
arranged  according  to  the  plaintiff's  said  patent  inventions, 
or  di&ring  therefrom  only  colorably,  or  by  the  substitu- 
tion of  mere  mechanical  equivalents  for  the  same." 

Now,  my  Lords,  what  1  understand  by  that,  is  this,  if 
there  is  a  patented  invention,  and  if  you,  the  defendant,  are 
found  to  have  taken  that  invention,  it  will  not  save  you 
from  the  punishment  or  from  the  restraint  of  the  court  that 
you  have  at  the  same  time  that  you  have  taken  the  inven- 
tion dressed  it  up  colorably,  added  something  to  it,  taken, 
it  may  be,  something  away  from  it,  so  that  the  whole  of  it 
may  be  said,  as  is  said  in  this  injunction.  Here  is  a  machine 
which  is  either  the  plaintiff's  machine  or  differs  from  it  only 
colorably.  But  underlying  all  that,  there  must  be  a  taking 
of  the  invention  of  the  plaintiff.  There  used  to  be  a  theory 
in  this  country  that  persons  might  infringe  upon  the  eguity 
of  a  statute,  if  it  could  not  be  shown  that  they  had  infringed 
the  words  of  a  statute;  it  was  said  that  they  had  infringed 
the  equity  of  the  statute,  and  I  know  there  is,  by  some  con- 
fusion of  ideas,  a  notion  sometimes  entertained  that  there 
may  be  something  like  an  infringement  of  the  equity  of  a 
patent.  My  Lords,  I  cannot  think  that  there  is  any  sound 
principle  of  that  kind  in  our  law ;  that  which  is  protected  is 
45]  that  which  is  specified,  and  *that  which  is  held  to  be 
an  infringement  must  be  an  infringement  of  that  which  is 
specified.  But  I  agree  it  will  not  oe  the  less  an  infringe- 
ment because  it  has  been  colored  or  disguised  by  additions 
or  subtractions,  which  additions  or  subtractions  may  exist . 

0)  Seton  on  Decrees,  8d  ed.,  p.  911. 
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and  yet  the  thing  protected  by  the  specitication  be  taken 
notwithstanding. 

My  Lords,  wnen  I  look  at  that  which  the  respondents 
have  in  this  case  done  and  the  article  which  they  have  sold, 
it  appears  to  me  to  be  a  different  article  from  the  article 
specified.  It  is,  no  doabt,  a  cognate  invention ;  it  aims  at 
accomplishing  the  same  parpose ;  it  uses,  no  doubt,  friction 
rollers,  but  it  has  not  that  thing  which  the  patentee  in  this 
case  has  chosen  (I  have  no  doubt  for  proper  reasons)  to  de- 
scribe as  one  of  the  characteristic  features  of  his  invention, 
and  which,  as  it  seems  to  me,  he  might  almost  have  said  was 
tJie  characteristic  feature  of  his  invention;  because,  as  it 
seems  to  me,  it  was  that  without  which  his  invention  would 
Lave  been  absolutely  niL 

Now,  my  Lords,  those  are  the  grounds  upon  which,  deal- 
ing with  this  case  as  the  Court  of  Session  have  dealt  with  it, 
and  assuming  as  your  Lordships  are  willing  to  assume,  that 
this  question  of  infringement  may  be  decided  in  these  pro- 
ceedings, I  come  to  the  conclusion  that  the  view  taken  by 
the  majority  of  the  Court  of  Session  was  the  correct  view  of 
the  case,  and  that  a  violation  of  this  interdict,  even  as  ap- 
plying to  the  altered  specification  of  the  appellant,  has  not 
Seen  made  out.  I  therefore  submit  to  your  Lordships  that 
the  appeal  should  be  dismissed  with  costs. 

Lord  Hathkrley  :  My  Lords,  I  entertain  the  same  opin- 
ion as  that  which  has  been  expressed  by  my  noble  and 
learned  friend  on  the  woolsack. 

First,  with  regard  to  the  course  which  has  been  taken  in 
this  case,  through  inadvertence,  I  think,  in  the  court  below, 
as  to  the  granting  of  the  original  interdict,  and  the  con- 
tinuance of  that  interdict  after  the  disclaimer  by  the  appel- 
lant of  some  portion  of  his  invention,  that  course  is  one 
which  we  cannot  pass  b^  in  silence,  because  if  you  look  to 
the  very  terms  of  the  disclaimer  which  has  been  put  before 
us,  you  will  see  at  once  how  unjust  it  is  that  an  interdict 
granted  in  a  totally  different  state  of  ^circumstances  [46 
should  be  continued  when  such  a  change  of  circumstances 
has  taken  place.  The  statute  (')  expressly  states  with  ref- 
erence to  a  disclaimer,  which  in  itself  was  a  considerable 
privilege  granted  to  patentees,  that  as  a  condition  of  the 
disclaimer  being  entered,  it  should  be  necessary  to  take  care 
that  there  should  be  no  proceeding  in  respect  of  any 
alleged  infringement  or  breach  of  the  patent  anterior  to  the 
disclaimer  unless  the  Attorney-General  should  certify  that 
it  was  fit  and  proper  that  such  proceedings  should  be  had. 

0)  15  <&  16  Vict  c.  88,  a  89. 


14  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  III. 

1877  Dudgeon  y.  Thomson.  H.L.  (Sc) 

In  the  very  disclaimer  which  we  have  before  us,  the 
reasons  of  the  disclaimer  are  stated  to  be  these :  **  Whereas 
it  has  been  alleged  that  before  the  date  of  the  said  letters 
patent  certain  experimental  tools  had  been  made  for  ex- 
panding the  ends  of  boiler  tabes  somewhat  similar  in  action, 
to  those  described  in  the  specification;"  therefore  he  dis- 
claims them.  That,  in  other  words,  means  that  it  has  been 
alleged  that  his  patent  is  not  new ;  and  I  think  one  may  as- 
same  that  this  disclaimer  having  been  made,  that  which  is 
so  alleged  is  not  very  far  from  being  the  fact.  At  all  events, 
it  was  an  admission  on  his  part  that  there  was  that  allega- 
tion, and  that  he  was  not  prepared  to  maintain  the  contrary, 
and  therefore  he  thought  fit  to  disclaim. 

Now,  my  Lords,  this  observation  arises  with  regard  to  the 
interdict  which  has  been  granted.  The  interdict  had  been 
granted  upon  a  specification  of  a  patent  which,  as  the  noble 
and  learned  Lord  who  preceded  me  has  said,  was  not  dis- 
puted in  respect  of  novelty,  but  if  the  court  had  been  in- 
lormed  of  as  much  as  the  patentee  appears  afterwards  to 
have  been  informed  of  with  respect  to  these  allegations,  and 
the  natare  and  substance  of  them,  it  might  very  well  have 
held,  and  in  all  probability  would  have  held,  that  the  patent 
on  which  it  was  asked  to  grant  an  interdict  was  a  patent 
which  was  void  for  want  of  novelty. 

The  patentee's  next  statement  in  the  recital  is,  "Whereas 
experience  has  shown  that  such  tools  in  consequence  of 
such  disadvantage  are  of  small  practical  value;"  and  then 
again,  "Whereas  experience  has  shown  that  the  supple- 
mentary combinations,"  which  he  refers  to  in  words,  "are 
not  of  any  great  practical  value ;"  in  other  words,  he  has 
47]  been  informed  that  his  *patent  was  for  a  thing  which 
was  useless,  and  which,  therefore,  might  be  avoided  upon 
those  two  grounds.  He  says  he  has  been  so  informed — of 
course  that  does  not  tell  you  that  he  acquiesces  in  that,  or 
that  he  has  acted  upon  it,  but  he  has  acted  in  making  Ihs 
disclaimer  in  consequence  of  apprehensions  excited  in  his 
mind  both  as  to  novelty  and  as  to  usefulness  with  regard  to 
his  invention. 

However,  it  is  very  satisfactory  that  we  have  not  to  de- 
termine the  case  upon  these  grounds,  for  our  doin^  so  would 
only  put  the  parties  to  more  expense  and  inconvenience  than 
they  must  have  been  already  subjected  to,  as  all  parties  un- 
fortunately are  in  these  heavy  patent  litigations.  Conse- 
quently I,  with  more  satisfaction,  approach  the  substantial 
merits  of  the  case. 

My  Lords,  I  have  come  to  the  conclusion  that  that  which 
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the  respondents  have  done  in  constructing  their  machine  is 
not  an  invasion  of  that  which  the  appellant  has  chosen  to 
protect  by  his  letters  patent.  When  the  disclaimer  has  been 
duly  recorded,  you  find  the  appellant  claiming  this:  he 
claims  that  which  he  describes  in  full,  namely,  certain 
rollers  whereby  the  metal  tubes  are  expanded  by  rolling. 
The  combination  that  he  prefers  is  that  of  three  rollers  and 
a  tapering  tool,  which,  by  its  insertion  between  these  rollers, 
does  two  things — it  communicates  motion  to  the  rollers,  and 
it  also,  by  its  tapering  form,  gets  "swallowed  up,"  as  it  has 
been  termed  both  by  the  court  and  by  some  of  the  witnesses, 
in  the  process  of  its  rotating  motion  as  it  proceeds  by  that 
rotating  motion  to  enter  in  between  the  rollers,  and  gradu- 
ally assumes  a  larger  diameter ;  that  larger  diameter  neces- 
sarily presses  upon  the  rollers,  which  are  also  at  the  same 
time  set  in  motion,  and  so,  pressing  against  the  rollers  later- 
ally, forces  these  rollers  from  the  centre  against  the  sides 
of  the  tube  more  and  more  as  it  advances  in  between  them. 
This  appears  to  have  been  an  ingenious  invention,  and  some- 
thing apparently  very  superior  to  the  former  mode  of  ex- 
panding boiler  tubes. 

The  appellant  mentions  certain  modifications  in  the  dis- 
claimer, and  having  stated  what  portions  of  his  patent  he 
has  disclaimed,  he  proceeds  to  state,  in  one  uniform  con- 
secutive narrative,  what  remains  of  his  patent  after  the  dis- 
claimer. He  uses  these  words,  ''In  tne  above  described 
modifications  of  the  roller  expanding  *tool,  rollers  are  [48 
combined  with  a  tapering  plug  (or  its  equivalent,  by  whose 
action  the  rollers  are  forced  outwards  in  the  tube)  and  with 
a  stock,  or  holder,  by  which  the  rollers  are  prevented  from 
twisting  sidewise  as  they  are  turned  round  in  the  tube." 
Then  he  says,  "  What  is  claimed  therefore  as  the  invention 
to  be  secnred  by  letters  patent"  (it  is  plain  and  simple 
enough),  "is  the  combination  in  an  expanding  tool  of  the 
following  implements,  namely,  the  rollers,  roller-stock,  and 
expanding  instrument,  these  three  operating  in  combination 
substantially  as  set  forth." 

Now,  ray  Lords,  there  can  be  no  doubt  whatever  that  the 
appellant  has  described  first  of  all  a  compound  thing, 
namely,  an  expanding  tool.  He  claims  the  compound  thing ; 
he  has  described  equally  distinctly  the  three  separate  parts 
of  that  compound  thing,  and  he  claims  those  three  separate 
parts  in  combination.  These  are  three  perfectly  distinct 
things,  and  the  expanding  instrument  is  as  plainly  as  possi- 
ble in  that  claim  distinguished  from  the  thing  called  the  ex- 
panding tool  in  the  former  part  of  the  patent,  which  is  the 
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whole  machine  in  its  complete  form.  Therefore  the  three 
parts  are  the  rollers,  the  roller-stock,  which  supports  the 
rollers  in  order  that  they  may  be  so  operated  upon  with, 
safety  by  the  expanding  tool,  and  the  expanding  instru- 
ment, the  thing  which  produces  the  expansion  by  forcing 
them  outwards ;  ^^  these  three  operating  in  combination  sub- 
stantially as  set  forth." 

When  that  is  compared  with  the  original  letters  patent 
before  the  disclaimer,  if  there  was  any  doubt  at  all  about 
the  meaning,  that  doubt  would  be  at  once  resolved  by  seeing 
that  he  says  something  very  similar  there.  In  the  letters 
patent  of  1866  he  says :  '^  In  all  the  above  described  modi- 
fications of  the  roller  expanding  tool"  (that  is,  the  whole 
instrument),  ^'at  least  one  roller  is  combined  with  a  taper- 
ing plug"  (or  its  equivalent,  by  whose  action  the  roller  is 
f orc^  upwards  in  the  tube),  ' '  and  with  a  stock  or  holder, 
by  which  the  roller  is  prevented  from  twisting  sidewise  as  it 
is  turned  round  in  the  tube.  These  three  instrumentalities 
are  all  that  are  absolutely  essential  to  the  construction  of 
the  roller  expanding  tool."  He  8Slj&  there  that  he  has  a 
combination,  that  that  combination  is  what  he  describes  it 
as  being  after  the  disclaimer  just  as  he  had  done  before, 
namely,  the  three  instruments,  the  rollers  themselves;  the 
49]  roller-stock,  *that  which  holds  the  rollers  together, 
and  the  tapering  tool.  "But,"  he  proceeds  to  say,  *'the 
cutter  and  ra tenet  handle"  (whicn  are  afterwards  dis- 
claimed), "constitute  with  the  said  instrumentalities  or  im- 
plements useful  combinations  which  are  supplementary  to 
the  aforesaid  fundamental  combination.  What  is  claimed, 
therefore,  as  the  invention  to  be  secured  by  letters  patent  is 
the  combination  in  an  expanding  tool  of  the  following  im- 
plements, namely,  the  roller,  roll6r-stock,  and  expanding 
instrument,  these  three  operating  in  combination  substan- 
tially as  set  forth."  Those  are  tue  very  words  of  the  claim 
in  the  patent  after  the  disclaimer  has  been  made,  and 
coupled  with  the  preceding  portion  of  that  paragraph  in  the 
patent  of  1866,  you  see  plainly  and  clearly,  if  there  were 
any  doubt  at  all  on  the  subject, — to  my  mind  I  confess  there 
was  no  doubt  before, — what  is  the  nature  of  his  claim.  It  is 
a  claim  of  those  three  things  in  combination ;  and  the  ques- 
tion now  is  whether  or  not  that  combination  has  been  in- 
fringed by  the  respondents. 

!N^ow,  my  Lords,  I  am  content  as  to  that  part  of  the  case 
to  refer  to  the  view  taken  by  the  Lord  President  (*),  which 
appears  to  me  very  neatly  and  clearly  to  express  what  the 

(')  Scotch  Cases,  4th  Series,  yoI.  iv,  p.  256. 
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differences  are.  He  says:  '^The  question  comes  to  be 
whether  the  tool  now  used  by  Thomson  comes  within  the 
description  of  the  original  patent.  This  tool  lately  used  by 
Thomson  certainly  diners  from  Dudgeon's  tool  in  some  very 
remarkable  particulars,  and  the  question  is,  whether  these 
variations  take  it  out  of  the  patent!  In  the  first  place,  the 
rollers  of  Thomson's  tool  are  not  made  to  diverge  from  the 
axis  of  the  tool,  and  therefore  it  is  by  no  such  divergence 
that  they  are  made  to  press  against  the  tube" — the  fact 
being  that  the  rollers  of  tne  respondent  Thomson  are  them- 
selves made  of  a  conical  form,  with  a  varying  diameter; 
and  the  consequence  is  that  the  whole  tool  itself  (as  distin- 
guished from  the  dilating  instrument,  which  is  the  tapering 
plug)  has  a  wedge-like  form,  and  is  pushed  forward  in  the 
tube  and  enters  into  the  tube  instead  of  a  central  tapering 
plug  being  used,  which  causes  the  cylinders  to  diverge,  and 
which  tapering  plug  alone  enters  into  the  tube  that  is  to  be 
dilated. 

Then  he  says:  "No  doubt  Thomson  uses  rollers,  and  to 
make  *these  rollers  work  he  is  obliged  to  use  a  roller-  [50 
stock ;  but  with  these  two  points  the  resemblance  comes  to 
an  end.  Thomson's  rollers  are  fitted  in  a  different  way  for 
a  different  purpose,  and  act  in  a  different  way.  Thomson, 
in  the  best  form  of  his  tool,  has  a  plug  in  the  centre  of  his 
tool,  but  it  is  not  tapering,  and  does  not  force  out  the  rollers 
by  its  action ;  and  therefore  it  is  not  intended  to  do  anything 
more  than  communicate  a  rotary  motion  to  the  rollers.  The 
means  by  which  Thomson  effects  his  object  of  pressing  the 
rollers  against  the  interior  sides  of  the  tube  is  entirely  differ- 
ent. He  makes  his  tool  a  tapering  or  skew  tool.  The  whole 
contour  of  the  roller-stock  and  tool  is  different.  It  is  coni- 
cal in  shape ;  the  effect  is,  that  the  tool  works  itself  into  the 
tube,  and  gets  swallowed  by  it.  The  result  is,  that  the 
metal  is  gradually  rolled  out,  first,  by  that  portion  of  the  tool 
whose  circumference  is  smallest,  and  then  bv  the  parts  of 
greater  circumference.  It  is  essential  in  Tnomson's  tool 
that  it  should  constantly  work  into  the  tube,  not  like  the 
roller-stock  in  the  appellant's  tool,  which  must  always 
remain  stationary."  In  fact,  the  form  which  evidently  the 
appellant  laid  the  greatest  stress  upon  was  that  form  in 
which  the  tapering  tool  alone  should  advance,  and  a  collar 
be  applied  for  the  express  purpose  of  preventing  the  rotat- 
ing cylinders,  which  were  making  the  direct  pressure,  from 
advancing  with  it. 

It  appears  to  me,  my  Lords,  to  be  plain  that  all  that 
Dudgeon,  the  present  appellant,  has  claimed  is  that  combi- 
24  Eng.  Rep.  3 
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nation  which  he  has  formed  of  the  three  things  that  he  has 
described,  and  of  which  everything  is  an  essential  part,  the 
plug  being  as  essential  as  the  rest ;  and  the  introduction  of 
a  cylinder  instead  of  a  plug  at  once  puts  an  end  to  any  no- 
tion whatsoever  of  its  beinff  a  tool  for  the  purpose  of  enlarg- 
ing the  tubes  in  which  Dudgeon's  instrument  is  introduced, 
because  if  you  were  to  introduce  a  cylindrical  plug  instead 
of  a  tapering  plug,  it  is  quite  plain  and  manifest  that  you 
would  produce  no  action  whatsoever  upon  the  sides  of  the 
tube.  You  would  communicate  what  Mr.  Aston  has  two 
or  three  times  told  us  is  life  and  energy  to  the  machine  ;  but 
I  apprehend  if  he  had  taken  out  a  patent  merely  for  the 
purpose  of  communicating  life  and  energy  to  a  machine  by 
the  introduction  of  a  cylindrical  boiler  between  other  rollers, 
he  would  have  found  that  the  patent  would  have  been  of 
51]  very  little  use  or  service,  to  him.  That  patent  *would 
have  been  for  an  invention  which,  I  apprehend,  has  existed 
for  many  years — indeed,  long  before  the  existence  of  this 
patent.  It  could  only  be  pieced  out  in  the  way  I  have  men- 
tioned, by  saying :  If  you  take  oflE  the  collar  and  do  that 
which  the  rest  oi  my  patent  rather  indicates  is  not  the  course 
to  be  taken,  you  may,  by  putting  the  rollers  or  cylinders 
which  you  use  as  rollers  askew,  so  contrived  as  to  form  a 
combination  by  which,  when  the  cylindrical  plug  is  swal- 
lowed up  by  the  others,  and  the  others  are  askew,  you  may 
get  an  instrument  something  like  that  which  Thomson  has 
invented,  or  at  least  has  used— I  am  not  speaking  of  its  nov- 
elty ;  novelty  is  not  necessary  to  Thomson,  but  something 
which  Thomson  has  us^d,  and  which  he  seems  to  have  used 
very  effectively. 

It  appears  to  me  that  nothing  of  that  kind  is  contemplated 
in  the  original  patent.  The  original  patent,  over  and  over 
again,  both  before  and  after  the  disclaimer,  states  that  this 
tapering  plug  is  the  great  and  necessary  ingredient,  or  one 
of  the  three  necessary  ingredients  of  the  combination.  That 
plug  has  not  been  taken  by  Thomson ;  Thomson,  therefore, 
has  not  made  the  same  combination ;  neither  that  combina- 
tion nor  anything  like  it,  in  fact,  is  his  arrangement.  His  is 
a  totally  different  arrangement — that  by  which  the  whole  tool 
itself,  as  distinguished  from  the  tapering  instrument,  is  made 
to  have  a  wedge-like  or  conical  hearing,  and  having  that 
wedge-like  or  conical  bearing  is  introduced  into  the  tube, 
and  is  so  made  to  have  the  effect  and  perform  the  operation 
required.  The  circumstance  that  you  may,  by  the  introduc- 
tion of  that  cylindrical  roller,  set  the  whole  in  motion,  does 
not  make  it  an  iafringement.     The  appellant  cannot  say  to 
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Thomson:  *'You  are  not  at  liberty  to  use  a  well-known 
means  of  propelling  any  cylinder  or  roller  with  both  a  pro- 
gressive and  an  expanding  motion,  and  my  patent  is  a  pro- 
tection against  your  adopting  that  form  of  communicating 
motion  to  rollers."  I  apprehend  there  is  nothing  of  that 
kind  claimed  in  the  patent.  If  there  had  been  anything  of 
that  kind  claimed,  tlie  patent  certainly,  as  it  appears  to  me, 
coald  not  have  been  sustained.  I  think,  therefore,  it  is  quite 
clear  that  what  Thomson  has  done  is  no  invasion  of  anything 
that  the  appellant  is  entitled  to  claim  as  being  within  the 
protection  of  his  letters  patent. 

*LoRD  Blackburn:  My  Lords,  I  am  also  of  the  [52 
same  opinion,  and  I  agree  with  what  has  been  said  by  the 
noble  and  learned  Lords  who  have  spoken  before  me,  that 
there  has  been  a  mistake  or  misapprehension  in  the  man- 
ner in  which  this  question  has  been  raised  in  the  court  be- 
low. Whilst  the  old  specification  remained  as  it  originally 
was,  there  was  an  interdict  against  infringing  it  in  anyway, 
and  as  long  as  it  remained  as  it  originally  was,  it  would 
have  been  a  very  idle  and  vexatious  thing  to  commence 
a  new  action  in  the  same  court  for  an  infringement  of  that 
patent  for  which  an  interdict  had  already  been  granted ;  and 
therefore  the  right  course  would  have  oeen  to  say,  that  in- 
terdict standing,  raise  your  question  upon  an  action  for  a 
breach  of  that  existing  interdict ;  and  to  that  it  would  have 
been  a  perfectly  good  answer  to  sa^:  •  What  I  have  done  is 
no  breach  of  that  interdict,  for  it  is  no  infringement  of  the 
patent  as  then  explained  and  defined  by  the  existing  speci- 
fication. But  there  had  been  a  disclaimer  which  altered 
the  specification,  and  by  altering  that  specification  altered  the 
patent  for  which  it  had  been  granted.  I  will  not  repeat  the 
reasons  which  have  been  given  by  both  the  noble  and  learned 
Lords  who  have  preceded  me  for  saying  that  when  that  was 
the  case  it  was  not  right  to  make  an  application  for  a  breach 
of  the  interdict  which  prohibited  the  infringement  of  the  old 

Eaten t  with  the  old  specification ;  but  that  tnere  ought  to  have 
een  a  proceeding  for  a  new  breach  of  the  new  specification 
of  the  patent  in  which  the  same  question  which  has  been  now 
raised,  which  seems  to  have  been  the  real  question  between 
the  parties,  could  have  been  raised,  namely,  whether  or  not 
what  was  done  by  the  defenders  was  really  a  breach  of  the 
patent  as  defined  and  ascertained  in  the  new  specification. 
Tlie  same  question  was  really  raised,  but  it  was  raised  in  an 
irregular  manner,  and  I  perfectly  agree  with  what  the  noble 
and  learned  Lords  have  said,  that  we  ought  not  to  allow  it 
to  pass  with  the  supposition  that  the  House  of  Lords  sane- 
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tions  that  irregalar  manner  of  proceeding,  although  at  the 
application  of  the  parties  we  ^ive  an  opinion  and  advise  the 
House  as  to  what  the  decision  in  law  should  be  upon  the  ques- 
tion which  goes  to  the  merits,  and  which,  if  it  had  been  prop- 
erly raised,  would  have  been  still  the  same  question,  namely, 
53]  whether  what  the  defender  has  done  is  or  *is  not  an  in- 
fringement of  the  patent  as  defined  and  ascertained  by  the 
existing  specification. 

Now,  my  Lords,  as  to  that  I  agree  with  what  was  said  by 
the  noble  and  learned  Lord  on  ths  woolsack,  that  the  ques- 
tion is  whether  it  is  an  infringement  of  the  patent, — a  taking 
of  a  part  of  the  property  in  the  use  of  that  invention  which 
has  been  given  by  the  letters  patent.  The  phrase  "color- 
ably"  is  very  apt  to  mislead  in  these  cases.  If  part  of  the 
property  in  the  invention  be  really  taken  there  is  an  infringe- 
ment, however  much  that  may  be  disguised  or  sought  to  be 
hidden.  If  that  is  detected  by  the  patentee,  and  if  what  is 
taken  is  really  part  of  his  property  given  to  him  by  the  letters 
patent,  he  has  a  right  to  proceed  against  the  infringer,  how- 
ever ingeniously  the  colors  may  have  been  contrived  to  try  to 
conceal  the  fact  that  there  has  been  a  taking  of  part  of  the 
property.  But  for  all  that  it  is  not  correct  to  say  that  doing 
anything  that  answers  the  same  object  is  necessarily  an  in- 
fringement of  the  specification;  we  must  look  at  what  is 
shown  in  the  specification.  The  terms  and  condition  of  the 
patent  are  that  the  patentee  shall  "  particularly  describe  and 
ascertain  the  nature  of  the  invention  and  in  what  manner 
the  same  was  to  be  performed.' '  Accordingly  we  look  at 
the  specification  to  see  what  is  the  nature  of  the  invention 
for  wnich  the  patent  has  been  taken  out  as  described  and 
ascertained  by  the  specification. 

It  may  be  that  the  question  arises  whether  the  particular 
thing  is  or  is  not  within  the  specification.  That  question 
arises  in  the  present  case.  It  is  said  that  the  tool  made  by 
the  respondents  comes  within  the  specification  and  is*  an  in- 
fringement of  the  patent.  In  such  a  case  it  is  the  interest 
of  tne  patentee  to  give  the  specification  as  wide  a  meaning 
as  he  can  give  to  it  in  order  to  make  it  take  in  tbe  thing  done 
by  the  alleged  infringer.  It  might  have  been  that  it  was  the 
other  way,  and  that  the  thing  was  known  to  be  old,  and  then 
of  course  the  patent  might  have  been  upset  by  showing  that;, 
it  included  an  old  thing.  Then  the  position  of  the  parties 
would  have  been  reversed,  and  the  interest  of  the  patentee 
would  then  have  been  to  argue  that  the  true  construction 
did  not  include  this.  But  whether  it  is  for  the  interest  of 
one  side  or  tbe  other,  I  apprehend  the  duty  of  the  court  is 
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fairly  and  truly  to  construe  the  specification,  neither  favor- 
ing the  one  side  nor  the  other, — neither  putting  an  unfair 
gloss  or  construction  *upon  the  specification  for  the  [54 
purpose  of  saving  a  patent  if  it  is  said  that  the  patent  is  void, 
nor  putting  an  unfair  gloss  or  construction  upon  it  in  order 
to  extend  the  patent  and  make  it  take  in  something  which 

?^ou  may  think  was  an  unhandsome  taking  of  the  fruits  of 
lis  invention  from  the  patentee  if  it  is  not  really  an  infringe- 
ment of  the  patent. 

Now,  my  Lords,  taking  that  view,  we  come  to  what  I  take 
to  be  the  real  question  upon  the  merits.  Waiving  the  prior 
matters  which  I  have  previously  mentioned,  the  real  ques- 
tion upon  the  merits  is,  what  is  tne  true  construction  of  this 
specification  as  it  stands 2  I  have  already  pointed  out  that 
the  words  of  condition  have  nothing  about  claiming.  You 
may  have  a  perfectly  good  specification  without  the  word 
"claim  "  or  tne  thing  claim  in  it  all,  but  nevertheless  a  claim- 
ing clause  is  commonly  inserted  at  the  end  of  a  patent,  and 
that  is  of  immense  importance  in  enabling  us  to  construe  the 
specification  and  to  see,  looking  at  the  whole  specification, 
whether  a  thing  is  included  in  it  or  not. 

Now  my  Lords,  I  turn  back  to  this  passage  in  the  specifi- 
cation. I  do  not  intend  to  go  through  much  which  has  been 
said  before  me  upon  the  mechanics,  for  I  assume  that  that 
is  in  the  minds  oi  the  noble  Lords  already.  In  every  one  of 
the  instances  which  the  appellant  gave — in  every  one  of  the 
machines  which  were  worked — there  was  a  tapering  plug,  or 
in  the  case  where  there  were  toggle- jointed  levers,  wnich  were 
afterwards  disclaimed,  there  was  there  a  matter  which  forced 
apart  the  external  pressure  rollers  which  were  brought  in 
contact  with  the  sides  of  the  tube.  That  being  so,  he  says, 
"  In  all  the  above  described  modifications  of  the  roller  ex- 
panding tool"  (that  is  the  name  he  gives  to  his  whole  tool) 
**at  least  one  roller  is  combined."  In  his  amended  specifi- 
cation he  says,  having  struck  out  one  roller,  "rollers  are 
combined  with  a  tapering  plug  (or  its  equivalent,  by  whose 
action  the  rollers  are  forced  outwards  in  the  tube),  and  with 
a  stock  or  holder  by  which  the  rollers  are  prevented  from 
twisting  side  wise  as  they  are  turned  round  in  the  tube ;"  so 
it  stands  in  the  disclaimer.  Then  he  goes  on,  "What  is 
claimed  therefore  as  the  invention  to  be  secured  by  letters 

{)atent  is  the  combination  in  an  expanding  tool  of  the  fol- 
owing  implements,  namely,  the  rollers,  roller-stock  and  ex- 
panding instrument,  these  three  operating  in  combination 
substantially  as  set  forth." 
*My  Ifords,  I  think  upon  that,  as  it  stands,  after  the    [55 
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disclaimer,  there  can  be  no  reasonable  doubt  in  construction 
that  what  is  meant  by  the  expanding  instrument  is  that 
which  was  previously  called  in  the  earlier  part  "a  tapering 
plug  or  its  equivalent,  by  whose  action  the  rollers  are  forced 
outwards  in  the  tube."  That  is  the  meaning  of  *' the  ex- 
panding instrument"  in  the  combination  of  those  three 
which  he  claims,  and  he  claims  that  combination  only.  The 
word  "therefore"  shows  it  even  there.  But  when  we  take, 
as  I  apprehend  we  are  entitled  to  take,  the  old  specification 
before  the  disclaimer  in  order  to  see  what  it  means,  that  be- 
comes still  clearer.  I  say  we  are  entitled  to  take  it,  for  the 
object  of  a  disclaimer  is  merely  to  take  out  and  renounce 
part  of  what  had  been  claimed  before,  and  it  would  vitiate 
the  new  specification  if  by  striking  out  that  part  you  gave 
an  extended  and  larger  seuse  to  what  is  left  so  as  to  make 
it  embrace  something  which  it  did  not  embrace  before.  I 
do  not  think  that  is  done  here.  After  having  mentioned 
the  three  the  original  specification  said,  "These  three  instru- 
mentalities are  all  that  are  absolutely  essential  to  the  con- 
struction of  the  roller  expanding  tool,  but  the  cutter  and 
ratchet  handle"  (that  is  a  thing  which  is  disclaimed)  "con- 
stitute, with  the  said  instrumentalities  or  implements,  use- 
ful combinations  which  are  supplementary  to  the  aforesaid 
fundamental  combination."  W  hat  is  claimed,  therefore,  is 
the  combination.  I  do  not  think  that  looking  at  that  any- 
body could  doubt  for  a  moment  what  he  means  when  ne 
says  that  the  combination  he  claims  is  "the  aforesaid  fun- 
damental combination,"  and  that  aforesaid  fundamental 
combination  is  in  express  terms  said  to  be  the  three  instru- 
mentalities which  are  all  that  are  absolutely  essential,  and 
the  three  instrumentalities  which  are  all  that  are  absolutely 
essential  include  a  tapering  plug  or  its  equivalent,  by  whose 
action  the  rollers  are  forced  outwards  in  the  tube.  It  seems 
to  me  that  when  you  look  at  that  it  is  said  as  plainly  as  it 
could  be  said  by  any  words  which  could  be  used  for  the 
purpose  that  the  person  who  drew  the  specification  meant 
to  Claim  these  three  instrumentalities  in  combination,  one  of 
them  being  a  tapering  plug  or  some  other  instrumentality 
which  forced  outwards  the  external  rollers  which  were  in 
contact  with  the  tube.  That  is  the  thing  which  is  described 
56]  — that  is  the  combination  in  all  the  machines  *which 
he  makes,  and  it  seems  to  me  to  be  clear,  therefore,  that 
that  is  what  the  claim  is  confined  to. 

I  can  only  say  this,  when  I  come  to  the  end  of  the  speci- 
fication in  which  the  appellant  points  out  in  words  what  he 
"particularly  describes  and  ascertains  as  the  nature  of  his 
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invention,"  I  find  that  he  distinctly  and  pointedly  says  that 
he  claims  the  combination,  and  nothing  but  the  combination, 
of  three  instrumentalities,  one  of  which  is  the  tapering  plug 
which  has  the  eifect  of  forcing  the  outer  rollers  asunder.  It 
seems  to  me  that  he  claims  that  and  nothing  but  that ;  and 
the  respondents  have  done  what  they  had  a  perfect  right  to 
do,  having  avoided  infringing  that  combination,  they  have 
produced  the  same  result  by  other  means,  which  there  was 
nothing  to  prevent  them  from  doing. 

Lord  Gordon  :  My  Lords,  I  certainly  think  that  a  mis- 
take has  been  committed  by  the  court  below  in  not  consider- 
ing that  they  were  really  proceeding  upon  an  interdict  which 
had  been  granted  by  Lord  Mackenzie  in  1873,  and  that  that 
interdict  had  reference  to  the  patent  of  1866.  What  was 
Bought  was  a  declaration  of  a  breach  of  interdict  under  the 
patent  of  1866  as  altered  by  the  disclaimer  of  1876.  It  does 
not  seem  to  have  occurred  to  the  advisers  of  the  parties,  or 
to  the  court,  that  they  were  really  asked  to  proceed  upon  a 
totally  different  instrument,  because  the  patent  of  1866  had 
been  materially  altered  and  amended  in  1876.  Now,  those 
alterations  were  really  very  marked. 

We  have  not  had  an  argfiment  upon  the  first  interdict ; 
but  it  does  rather  appear  to  me  that  it  may  be  questionable 
whether  that  interdict  of  Lord  Mackenzie  in  1873  ought  to 
have  been  pronounced  under  the  patent  of  1866.  We  have 
had,  however,  additional  argument  now,  and  very  able  argu- 
ment, at  the  bar,  and  we  have  had  the  benefit  of  the  opin- 
ions of  the  court  below,  and  I  must  say  that  I  quite  concur 
in  the  opinion  of  the  Lord  President.  I  think  ne  has  very 
clearly  stated  the  views  which  I  venture  to  submit  ought  to 
be  adopted  with  reference  to  the  patent,  which  at  the  date  of 
his  judgment  was  amended  in  terms  of  the  specification.  It 
is  quite  true  that  the  judges,  when  giving  their  opinions,  do 
not  appear  to  have  placed  any  stress  upon  what  was  the 
most  *material  point  of  the  alteration  of  1876.  I  was  [57 
struck  with  an  observation  of  Lord  Deas  upon  the  judgment 
of  the  Lord  President,  that  he  had  concurred  in  the  inter- 
dict of  1873,  which  was  Lord  Mackenzie's  interdict ;  and  it  oc- 
curred to  me  whether,  perhaps,  the  Lord  President  had  laid 
himself  open  to  a  charge  of  inconsistency  in  now  proceeding 
to  refuse  the  application  which  was  under  consideration  at 
the  time.  It  is  not  likely,  I  think,  that  the  Lord  President 
would  fall  into  that  error;  but  his  opinion  is  quoted  by 
Lord  Deas.  It  appears  clearly  that  what  he  was  giving  at 
that  time  was  his  observations  upon  the  patent  of  1866,  and 
not  the  patent  as  altered  and  amended. 
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Now,  any  amendment  or  alteration  of  a  patent  is  a  very 
dangeroas  proceeding ;  and  of  coarse  patentees  feel  that ; 
because  they  are  open  to  the  observation  that  they  are 
abandoning  that  which  they  claimed  as  their  invention  in  a 
previous  stage  of  the  proceedings.  I  venture  to  think  that 
the  patentee  in  this  case  has  fallen  into  that  error,  and  that 
he  has  now  exposed  himself  to  the  risk  of  having  his  original 

i patent  attacked  by  any  person  who  can  show  tnat  really  he 
las  made  an  improvement  upon  what  may  have  been  origi- 
nally a  valuable  invention,  and  one  which  had  been  sought 
after  by  many  men  of  skill.  We  had  a  case  not  long  ago 
before  us — the  case  of  Clarke  v.  Adie{') — where  very  much 
the  same  thing  happened,  and  where  that  which  was  at  first 
found  to  be  a  good  invention  was  afterwards  seized  upon 
by  one  of  the  public,  and  the  result  was  that  that  party 
could  not  be  brought  up  for  infringement. 

My  Lords,  I  can  only  say  that  I  think  the  Lord  President's 
judgment  properly  deals  with  this  case,  with  this  exception, 
that  in  consequence  of  its  not  having  been  properly  brought 
before  him  he  omitted  a  most  material  point,  namely,  that 
the  original  interdict  was  granted  upon  a  patent  which  had 
since  been  materially  altered*.  I  therefore  concur  in  the 
proposed  judgment  of  your  Lordships. 

Interlocviors  appealed  from  affi/rmed;  and  appeal 
dismissed  with  costs. 

Agents  for  the  appellant :   Wilson^  Bristows  &  Carpmael. 
Agents  for  the  respondents:  Orahames  &  Wardlaw. 

(1)  2  App.  Cases,  816,  and  Law  Rep.,  10  Ch.  App.,  667. 


[8  Appeal  Cases,  58.] 
H.L.  (Sc),  July  8,  1877. 

[house  of  lords.] 

58]    *The  Edinburgh  Street  Tramways  Company, 

Appellants ;  Torbain,  Respondent. 

Tramway  Stabdu,  84  ir  86  Vict,  e,  89.  and  87  db  88  Vict,  r.  6S— Charge  againft 

Pasaenffert, 

A  tramway  company  scheduled  to  their  act  of  Parliament  distinct  agreementa 
with  municipal  authorities  not  to  charge  tramway  passengers  above  a  fixed  fare ; 
but  they  afterwards  obtained  legislative  authority  to  substitute  omnibuses  on  certain 
routes  in  lieu  of  the  tramways,  and  to  charge  a  higher  fare  on  these  routes : 

Held,  that  the  company  had  no  power  to  mcrease  the  fare  of  passengers  using  the 
tramways  only. 

By  the  Edinburgh  Street  Tramways  Act,  1871  (34  &  35 
Vict.  c.  89),  the  appellants  were  empowered  to  establish  a 
tramway  line  between  the  General  Post  Office,  Edinburgh, 
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and  Bernard  Street,  Leith  ;  parliamentary  contracts  having 
been  entered  into  with  the  Edinburgh  and  Leith  corporations 
whereby  the  tramway  company  bound  themselves  '4n  no 
case  to  demand  from  any  passenger  a  charge  exceeding  in 
the  whole  Id.  per  mile  (the  minimum  charge  for  any  less 
distance  than  two  miles  not  to  exceed  2d.y^ 

The  Edinburgh  and  Leith  tramway  line  in  due  time 
was  completed;  but  certain  other  tramway  lines  in  the 
vicinity  of  Edinburgh,  which  the  company  undertook  to 
create,  they  found  too  expensive  to  admit  of  remuneration  ; 
and  in  1874  they  applied -to  Parliament,  and  obtained  an 
act  authorizing  them  to  establish  omnibuses  instead  of  tram- 
ways on  the  above  routes,  and  to  "  charge  a  sum  not  exceed- 
ing 2d.  per  mile  for  first-class  passengers  on  those  routes 
ana  any  tramway  routes  worked  in  connection  therewith." 
But  nothing  in  this  act  was  to  prejudice  the  agreements 
scheduled  to  the  act  of  1871. 

The  company,  however,  increased  the  charge  against  in- 
side passengers  on  the  Edinburgh  and  Leith  route,  which 
ran  in  connection  with  the  omnibuses,  from  Id.  to  2d.  per 
mile.  Mr.  Torbain,  on  the  14th  of  December,  1874,  became 
an  inside  passenger  on  one  of  the  tramway  cars  from  Leith 
to  Edinburgh,  and  was  *charged  Bd.,  but  refused  to  [59 
ay  more  than  2d!.,  which  he  handed  to  the  conductor  (*). 

he  company  thereupon  brought  the  present  action  against 
him  for  the  diflference,  one  penny,  and  also  prayed  a  de- 
clarator that  they  were  entitled  under  the  act  of  1874  to 
charge  2d.  per  mile  for  first-class  passengers  in  the  cars  be- 
tween Leith  and  the  General  Post  Office,  Edinburgh.  The 
defence  was  that  under  the  act  of  1871  the  company  were 
not  entitled  to  charge  more  than  Id.  a  mile ;  and  that  the 
act  of  1874  made  no  change  as  to  the  tramway  cars.  The 
Lord  Ordinaiy  (*)  decided  that  ''the  highest  rate  which  the 
company  could  charge  on  any  part  of  tbeir  tramway  system 
was  Id.  per  mile — a  fraction  of  a  mile  beyond  a  complete 
mile  being  equivalent  to  a  mile."  The  Inner  House  (Second 
Division)  adhered  ('),  Lord  Gifford  declaring  that  "what- 
ever may  be  the  case  with  passengers  using  the  omnibus 
routes,  all  other  passengers  using  merely  the  tramways  are 
entitled  to  do  so,  and  are  liable  only  in  the  fare  of  Id.  per 
mile  or  fraction  of  a  mile,  whether  they  travel  inside  or  out- 
side the  tramway  cars." 

(^)  The  company  contended  that  they        (^  Lord  Shand. 
were  entitled  under  their  act  of  1874  to        (')  4th  Series,  vol  ill,  p.  666. 
charge  4d.,  but  only  demanded  the  modi- 
fied nure  of  3d!. 

24  Eno.  Rep.  4 


¥ 


26  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  IH. 

1877  Edinburgh  Street  Tramways  Company  v.  Torbain.  H.L.  (Sc.) 

The  company  thereupon  appealed  to  the  House,  having 
for  their  counsel  the  Hon.  Mr.  Thesiger^  Q.C.,  and  Mr.  W. 
A.  Hunter. 

The  Lord  Advocate  ('),  and  Mr.  David  Maclachlan^  ap- 
peared for  the  respondent,  but  were  not  called  upon. 

At  the  close  of  the  arguments  on  behalf  of  the  appellants, 
the  following  opinions  were  delivered : 

The  Lord  Chancellor  (•):  My  Lords,  I  have  seldom 
seen  what  appears  to  me  a  more  unfounded  action  than  that 
which  was  brought  in  the  Court  of  Session  in  this  case  ;  and 
I  certainly  have  never  seen  a  more  unfounded  appeal.  The 
opinion  of  the  learned  judges  in  the  Court  of  Session  was 
unanimous,  and  was  in  accordance  with  the  opinion  of  the 
Lord  Ordinary,  and  I  think  your  Lordships  can  entertain 
no  doubt  whatever  that  that  opinion  was  entirely  correct! 
60]  *My  Lords,  in  the  jear  1871  the  Edinburgh  Street 
Tramways  Company  obtained  parliamentary  authority  for 
making  a  system  of  tramways  in  the  city  of  Edinburgh,  with 
the  concurrence  of  the  local  bodies  who  were  interested,  and 
amongst  others  the  corporation  of  Edinburgh,  after  distinct 
and  formal  agreements  had  been  entered  into  with  those 
parties.  Those  agreements  were  scheduled  to  the  act  of 
Parliament,  which  declared  them  to  have  legislative  au- 
thority. 

I  will  call  your  Lordships'  attention  to  one  of  those  agree- 
ments, which  may  be  taken  as  an  example  of  them  all.  In 
the  agreement  with  the  corporation  of  Edinburgh  there  was 
a  very  clear  and  distinct  stipulation  with  regard  to  the  fares 
which  the  company  was  to  be  entitled  to  charge  to  pas- 
sengers on  these  tramways.     The  10th  clause  provided  that 

In  no  case  shall  the  company  demand  or  take  for  any  passenger  travelling 
npon  any  or  either  of  the  tramways,  or  any  part  or  parts  thereof  respectively, 
tolls  or  charges  exceeding  in  the  whole  \d,  for  each  mile,  the  fraction  of  a  mile 
beyond  an  integral  number  of  miles  being  for  that  purpose  deemed  a  mile  ;  but 
the  company  may  charge  for  any  less  distance  than  two  miles  any  sum  not  ex- 
ceeding 2(2. 

The  agreement  is  a  very  long  one,  and  it  is  one  obviously 
entered  into  for  the  public  benefit  of  the  city  of  Edinburgh, 
the  corporation  acting  as  the  guardians  thereof.  The  stipu- 
lation that  I  have  read  was  one  of  those  made  in  the  interest 
of  the  public.  There  are  a  number  of  other  similar  stipula- 
tions with  regard  to  the  mode  in  which  the  works  are  to  be 
conducted  and  in  which  they  are  to  be  maintained.  There 
is  a  particular  provision  that  the  system  of  tramways  which 
was  agreed  upon  should  be  executed  as  a  whole  within  a 
period  of  three  years  from  the  passing  of  the  act.     And 

(0  The  Right  Hon.  W.  Watson.  (•)  Lord  Cairns. 
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there  are  penalties  for  any  breach  of  any  term  of  this  agree- 
ment. It  was,  of  course,  obviously  necessary  in  the  interests 
of  the  public,  that  the  construction  of  the  tramways  of  the 
city  being  handed  over  to  a  company  of  this  kind,  the  com- 
pany should  not  be  left  free  to  pick  and  choose  afterwards 
what  particular  portion  of  the  tramways  it  would  execute, 
but  should  be  held  bound  to  the  city  to  execute  the  work 
as  a  whole.  Such,  my  Lords,  was  the  agreement  entered 
into  with  the  corporation. 

*Theactof  Parliament  ('),  by  the  44th  section,  en-  [61 
acted  that 

The  agreements  which  respectively  are  set  forth  in  the  three  schedules  to  this 
met  are  hereby  respectively  confirmed  and  made  part  Of  this  act,  and  the  same 
shall  be  carried  into  effect  accordingly. 

And  in  addition  there  was  a  clause  in  the  act  itself  which 
made  very  careful  provision  with  regard  to  the  fares  to  be 
charged.    By  the  38th  clause  it  was  enacted 

The  company  may  demand  and  take  for  every  passenger  travelling  upon  any 
or  either  of  the  tramways  or  any  part  or  parts  thereof  respectively,  including 
toUs  for  the  use  of  the  tramway  and  of  carriages,  and  for  motive  power,  and 
every  other  expense  incidental  to  such  conveyance,  any  tolls  or  charges  not  ex- 
ceeding Id.  per  mile  (and  for  this  purpose  the  fraction  of  a  mile  beyond  an 
integral  number  of  miles  shall  be  deemed  a  mile),  but  the  company  may  charge 
for  any  less  distance  than  three  miles  any  sum  not  exceeding  dd. 

Then,  my^  Lords,  there  follows  a  very  careful  stipulation  that 
if  a  certain  number  of  inhabitants  should  represent  that 

The  company  are  charging  a  greater  sum  than  2d.  for  distances  not  exceeding 
two  miles,  and  that,  under  the  circumstances  then  existing,  such  charge  is  un- 
reasonable, 

the  Board  of  Trade  might  be  called  upon  to  entertain  and  to 
declare  whether  that  was  an  unreasonable  charge  by  the 
company  or  not. 

The  whole  of  these  provisions,  my  Lords,  both  those  in 
the  agreement  and  those  in  the  act  of  Parliament,  point  out 
in  the  clearest  way  that  it  was  a  paramount  object,  both 
with  the  Legislature  and  with  the  corporation  as  intervening 
before  the  Legislature,  to  tie  the  hands  of  this  company,  to 
whom  a  large  and  probably  a  lucrative  undertaking  was  con- 
fided, against  charging  any  fare  which  should  be  beyond  the 
limit  of  fares  provided  by  the  act  and  by  the  agreement. 

My  Lords,  I  pass  over  what  took  place  in  the  year  1873, 
when  Parliament  authorized  the  time  for  the  completion  of 
the  works  to  be  extended,  and  I  come  to  the  year  1874. 
When  one  portion  of  the  tramway  system  was  found  to  be 
very  difficult  of  construction,  as  we  are  told,  by  reason  of 

/  (>)  34  &  85  Vict,  c  89. 


28  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  IIL 

1877  Edinburgh  Stnraet  Tramways  Company  v.  Torbain.  H.L.  (Sc.) 

the  gradients — and  of  course  it  was  a  great  object  for  the 
company  to  be  relieved  from  that  part  of  the  undertaking 
which,  as  things  then  stood,  they  were  absolutely  bound  to 
construct — they  applied  to  Parliament  for  that  purpose, 
62]  *and  they  stated  in  the  preamble  of  the  act,  which 
may  be  taken  to  be  their  representation  to  Parliament,  that 

By  the  second  article  of  the  agreement  with  the  corporation  of  Edinburgh  it 
was  provided,  amongst  other  things,  that  the  whole  of  the  tramways  authorized 
by  the  act  of  1871  should  be  completed  within  three  years  from  the  passing  of 
the  act. 

Then  the  preamble  recited  that 

It  is  expedient  that  the  company  be  authorized  to  abandon  and  relinquish  the 
construction  of  the  tramways  and  parts  of  tramways  in  this  act  specified,  and 
for  the  convenience  of  the  residents  in  the  district  in  which  such  tramways  are 
authorized  to  be  laid,  to  run  a  service  of  omnibuses  in  lieu  thereof. 

The  tramways  in  question  were  those  between  Princes 
Street  and  Stockbridge  and  Trinity.  Those  were  the  tram- 
ways specified  in  the  act  which  I  am  now  referring  to,  and 
the  statement  of  the  Legislature  is  that  the  tramways  com- 
pany came  as  suppliants  to  the  Legislature  to  be  deliv- 
ered from  penalties  to  which  they  would  be  subject  if  they 
did  not  make  these  tramways  in  the  specified  time,  offering, 
if  they  were  allowed  to  be  absolved  from  this  obligation,  to 
provide  a  service  of  omnibuses  for  the  benefit  of  the  public, 
who  would  thus  be  deprived  of  the  benefit  they  had  expected 
in  the  shape  of  tramways. 

That,  my  Lords,  was  the  condition  of  things  before  the 
legislation  of  1874.  The  company  came  as  humble  suppli- 
ants to  be  delivered  from  obligations  which  they  found  were 
onerous,  and,  it  may  be,  almost  impracticable.  In  that  state 
of  things  the  act  of  1874  was  passed.  It  dealt  with  other 
matters  perfectly  independent  of  that  to  which  I  am  refer.- 
ring,  sucn  as  the  widening  of  the  North  Bridge,  and  things 
of  that  kind ;  but  it  had  in  it  two  sections,  and  only  two, 
relating  to  these  tramways  which  were  to  be  abandoned, 
namely,  the  8d  and  the  4th.  The  3d  section  provided  that 
the  company  mif^ht  abandon  and  relinquish  the  construction 
of  the  tramways  m  question,  which  are  numbered  in  a  certain 
way,  and  that  this  oenefit  being  conferred  upon  them,  they 
were  to  pay  in  two  instalments  a  gross  sum  of  £3,000  to  the 
Edinburgh  Road  Trust  as  part  of  the  compensation  to  the 
public  for  the  indulgence  they  were  to  receive.  Of  course 
it  was  obvious  that  a  large  service  of  omnibuses  thrown  on 
the  roads  of  a  district  might  create,  I  suppose,  wear  and 
63]    tear  of  the  roads  to  a  degree  *that  woul4  require  some 
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compeDsation  to  be  made,  and  therefore  £3,000  in  two  sums 
was  to  be  paid  to  the  Edinburgh  Boad  Trust. 

Then  comes  the  provision  with  regard  to  the  other  equiv- 
alent for  the  release  from  the  obligation  of  making  tramways 
in  the  shape  of  what  they  had  offered  in  the  preamble  to 
provide,  namely,  the  omnibas  service. 

The  company  shall  (by  themselves  or  others)  if  and  when  required  by  the 
local  aathority  of  Edinburgh,  by  one  month's  notice  in  writing  to  that  effect, 
provide  good  and  sufficient  conveyance  by  means  of  omnibuses, 

between  the  points  which  are  here  indicated,  to  run  a  certain 
number  of  times  in  the  day.    And  then  comes  this  provision : 

It  shall  be  lawful  for  the  said  company  to  apply  its  funds  from  time  to  time 
for  that  purpose,  or  for  purchasing  omnibuses,  horses,  and  premises  for  Uiat 
purpose  and  demand 

(I  suppose  that  means  ^^to  demand) 

and  take  in  respect  of  passengers  and  parcels  carried  in  or  by  such  omnibuses 
sQch  tolls  and  charges  as  they  think  fit,  not  exceeding  the  charges  which,  by  the 
act  of  1871,  the  company  are  entitled  to  charge  in  the  event  of  the  construction 
of  the  tramways  to  Stock  bridge  and  Trinity,  and  the  company  may  charge  a 
Bam  not  exceeding  2d,  per  mue  for  first-class  passengers  on  those  routes  and 
any  tramway  routes  worked  in  connection  therewith,  and  may  also  charge  a  sum 
not  exceeding  Id.  per  mile  for  parcels  by  such  omnibuses  not  exceeding  56 
pounds  in  wdght,  and  for  parcels  in  excess  thereof  such  charges  as  they  may 
from  time  to  time  think  fit:  Provided,  always,  that  the  fares  between  Stock- 
bridge  and  Newington  by  omnibus  and  car  shaJl  not  exceed  dd,  first  class  and 
2d.  second  class  for  each  passenger. 


Then,  my  Lords,  the  8th  clause  says  that 

Sftvinflr  MM  in  this  act  exnnffisiT  nmrided.  nothinir  in'  t\ 


Saving  as  in  this  act  expressly  provided,  nothing  in  this  act  shall  prejudice 
or  affect  the  three  several  agreements  scheduled  to  the  act  of  1871,  but  those 
agreranents  shall,  subject  to  the  provisions  of  the  act  of  1873  and  of  this  act, 
remain  in  full  force  and  effect. 

Now,  my  Lords,  the  contention  of  the  tramways  company 
is  this,  that  having  come  as  suppliants  to  Parliament  for 
permission  to  abandon  the  particular  parts  of  the  tramwavs 
which  I  have  referred  to,  and  having  had  put  upon  them  the 
correlative  obligation  of  supplying  the  public  with  an  omni- 
bus service  over  the  part  of  the  city  wnere  these  tramways 
were  abandoned,  they  induced  the  Legislature  to  put  words 
into  this  clause  which  enabled  them,  the  tramways  company, 
to  double  their  fares  over  the  whole  system  of  tramways  of 
the  city  of  Edinburgh ;  those  fares  the  *limit  of  which  [64 
was  so  carefully  contracted  for  and  so  carefully  legislated 
for  by  the  agreement  and  by  the  act  of  1871.  And,  my 
Lords,  the  tramways  company  contend  that  this  is  no  un- 
reasonable construction  which  they  ask  to  be  put  upon  the 
section,  for  they  say  that,  although  the  fares  will  be  doub- 
led, it  will  only  be  for  first-class  passengers,  and  there  is  an 
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impression  that  some  singular  privileges  are  to  be  conferred 
upon  first-class  passengers,  who  in  return  are  to  pay  for 
these  privileges  the  double  fares. 

My  liords,  there  is  not  a  trace  in  this  section,  or  in  any 
part  of  the  act,  of  any  privileges  being  secured  for  first-class 
passengers.  But  your  Lordships  have  heard  at  the  bar  the 
view  which  the  company  take  of  those  privileges.  The  pas- 
sengers on  the  tramways  were  secured  by  the  act  of  1871  the 
uniiorm  privilege  of  being  carried  in  proper  and  suitable  cars, 
and  were  carried  from  that  time  forward  in  covered  cars 
along  the  tramways ;  but  the  additional  privileges  which, 
according  to  the  construction  sought  to  be  put  by  the  tram- 
ways company  upon  the  act  of  1874,  are  to  be  given  to  first- 
class  passengers,  turn  out  to  be  these,  that  all  the  passengers 
who  up  to  that  time  were  carried,  in  the  cars  of  the  company 
are  now,  if  they  wish  to  be  continued  at  the  same  fares,  to 
be  turned  out  of  those  cars  and  to  be  placed  outside,  and 
the  first-class  passengers  are  to  be  placed  inside,  paying 
double  the  amount  for  exactly  the  same  accommodation 
which  all  the  passengers  previously  received.        * 

My  Lords,  1  am  not  surprised  that  the  Lord  Justice  Clerk 
treated  this  contest  on  the  part  of  the  tramways  company  as 
an  audacious  contest.  It  does  appear  to  me  to  be  the  most 
violent  construction  that  ever  has  been  offered  to  be  placed 
upon  an  act  of  Parliament.     It  would  require  in  the  first 

f)lace  the  clearest  words  to  be  inserted  in  the  act  of  1874  be- 
ore  your  Lordships  could  hold  that  that  enactment  had  the 
effect  of  altering  and  breaking  the  contract  made  in  1871, 
and  replacing  it  by  an  entirely  new  and  different  contract. 
It  would  require  tne  clearest  words  to  induce  your  Lord- 
ships, when  you  find  a  section  which  deals  with  nothing  but 
the  provisions  of  an  omnibus  service,  to  believe  that  in  mak- 
ing that  provision  for  an  omnibus  service  between  particular 
goints,  there  was  incidentally  thrown  in  a  clause  whicli  al- 
5]  tered  the  rates,  not  in  respect  of  that  omnibus  *service 
or  of  the  points  where  it  was  to  be  conducted,  but  over  the 
whole  system  of  the  tramways  of  the  city. 

But,  my  Lords,  there  is  no  ground,  as  it  seems  to  me, 
upon  the  ordinary  and  legitimate  principles  of  construction, 
putting  aside  altogether  these  a  priori  considerations,  which 
can  lead  to  the  construction  which  the  tramways  company 
desire  to  put  upon  this  clause.  It  is  necessary,  of  course, 
in  authorizing  a  statutory  company  to  purchase  and  to  run 
omnibuses  to  give  them  a  power  also  to  demand  and  take 
fares,  and  there  is  that  power  given  in  the  section.  They 
are  to  be  entitled  to  demand  and  take  fares,  and  then  come 


Vol.  m.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  31 

H.L.(Sc.)  Edinburgh  Street  Tramways  Company  y.  Torbain.  1877 

these  very  distinct  words,  which  appear  to  me  to  be  the  key 
of  the  whole  of  what  follows : 

To  demand  and  take  in  respect  of  passengers  and  parcels  carried  in  or  by  sack 
omnibuses,  such  tolls  and  charges  as  they  think  fit,  not  exceeding  the  cnaiges 
which  by  the  act  of  1871  the  company  are  entitled  to  charge  in  the  eyent  of  the 
construction  of  the  tramways  to  Stockbridge  and  Trinity. 

I  put  aside  for  the  present  the  reference  to  parcels.  Here 
is  an  authoritv  to  demand  and  take  in  respect  of  passengers 
carried  in  or  oy  such  omnibuses,  tolls  and  charges  not  ex- 
ceeding those  authorized  by  the  act  of  1871.  That  appears 
to  me  to  be  the  general  and  the  governing  power.  What 
comes  afterwards  is  an  engrafting  upon  that  of  something 
which  is  not  to  have  the  effect  of  repealing  what  went  before, 
but  is  to  be  read  in  conjunction  and  in  harmony  with  what 
went  before:  "and  the  company  may  charge" — charge  for 
what  1  Charge  for  some  service ;  not  charge  irrespective  of 
service ;  and  for  the  service  for  which  the  charge  is  to  be 
made,  your  Lordships  upon  all  sound  principles  of  construc- 
tion are  carried  back  to  the  introductory  words  at  the  com- 
mencement of  the  section;  they  are  to  charge  **in  respect 
of  passengers"  '* carried  in  or  by  such  omnibuses."  Read- 
ing this  section  so,  the  company  may  charge  in  respect  of 
passengers  carried  in  or  by  such  omnibuses,  which  in  other 
words  is,  they  may  charge  in  respect  of  the  omnibus  service, 
''a sum  not  exceeding  2d.  per  mile  for  first-class  passengers 
on  those  routes  and  any  tramway  routes  worked  in  connec- 
tion therewith  ;"  that  is  to  say,  if  there  is  omnibus  service 
rendered  or  afforded  to  any  person  who  is  a  passenger  either 
upon  the  route  to  Stockbridge  alone,  or  upon,  that  route 
combined  with  any  portion  of  any  other  tramway  route,,  then 
in  *re8pect  of  the  omnibus  service  the  charge  may  be  [66 
made  of  2d.  for  a  first-class  passenger. 

And,  my  Lords,  that  is  made  more  emphatic,  because 
when  the  sentence  goes  on  to  take  up  the  question  of  par- 
cels, those  words  which  I  have  read  into  this  intervening 
clause,  or  words  which  are  exactly  equivalent  to  them,  are 
found  in  the  clause  with  regard  to  parcels ;  for  it  runs  thus 
'*and  may  also  charge  a  sum  not  exceeding  Id.  per  mile  for 
parcels  by  such  omnibuses  not  exceeding  66  pounds  in 
weight,"  &c. 

My  Lords,  reading  it  in  this  way  you  have  a  construction 
which  is,  I  do  not  say  merely  in  harmony  with  the  general 
purport  of  the  section,  which  is  in  harmony  with  all  the 
a  jyriori  considerations  applicable  to  the  position  in  whicli 
these  parties  and  the  puolic  stood,  but  which  is  in  har- 
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monv  with  the  first  principles  of  construing  a  provision  of 
this  kind. 

My  Lords,  althongh  it  did  not  appear  to  some  of  the 
learned  judges  of  the  Court  of  Session  (*)  to  be  necessary  to 
define  the  precise  wording  of  the  construction  in  this  way, 
and  they  were  contented  with  saying  that  the  tramways 
company  had  not  proved  that  they  were  entitled  to  make 
the  charge  which  they  had  made,  still  upon  this  construc- 
tion, or  upon  the  principles  upon  which  it  is  founded,  the 
learned  judges  of  the  court  below  are  entirely  agreed.  I 
submit  to  your  Lordships  that  the  case  is  one  that  cannot 
admit  of  any  doubt  whatever,  and  that  this  appeal,  which  is 
one  of  the  most  groundless  I  have  ever  known,  ought  to  be 
dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  I  scarcely  think  it  neces- 
sary to  add  a  word  to  what  has  fallen  from  my  noble  and 
learned  friend  on  the  woolsack,  but  I  can  state  very  briefly 
indeed  what  strikes  me  as  the  simple  and  plain  construction 
of  the  whole  clause,  agreeing  entirely  with  that  which  has 
been  put  upon  it  by  my  noble  and  learned  friend. 

The  company  not  being  able  remuneratively  to  make  the 
two  tramroads  in  question,  are  discharged  from  the  obliga- 
tion of  so  doing  by  the  act.  But  then  the  act  takes  care  to 
provide  for  the  public  something  as  near  as  possible  to  the 
67]  original  design  of  the  ^general  scheme.  Omnibuses 
are  to  be  started  to  those  places  to  which  the  tramways  are 
to  be  abandoned,  and  the  Legislature  say,  We  will  make 
this  arrangement  coincide  as  far  as  possible  with  the  original 
scheme,  and  for  that  purpose  the  omnibuses  shall  start  at 
the  same  hour,  or  rather  at  proper  hours,  to  enable  them  to 
carry  the  public  in  exact  accordance  with  the  time  which  is 
fixed  on  tlie  tramway  portion  of  the  system  already  exist- 
ing. So  that  with  regard  to  the  system  of  tramways  already 
existing  it  is  provided  with  great  care  that  the  omnibus 
routes  are  to  be  worked  in  connection  with  it,  and  that  the 
charges  are  not  to  be  greater  than  they  would  have  been 
upon  the  formerly  authorized  tramway  system,  and  that  the 
treatment  of  the  passengers  shall  be  throughout  as  nearly  as 
possible  in  accordance  with  the  treatment  which  would  have 
existed  if  the  tramway  system  alone  had  been  in  action. 

But  then  it  occurs  to  the  Legislature  with  regard  to  the 
omnibuses  that  they  are  a  different  mode  of  conveyance 
from  the  cars  on  the  tramways,  and  that  there  does  exist  a 
practice  with  regard  to  omnibuses  which  does  not  exist 
with  regard  to  the  tramways,  namely,  that  of  dividing  the 

(*)  4th  Series,  Yol.  iii,  p.  6B6. 
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Eassengers  into  first  and  second  class,  arranged  very  simply 
y  placing  the  first-class  passengers  inside  and  the  second- 
class  passengers  outside.  Therefore  they  make  a  provision 
that  a  first-class  passenger  may  be  made  to  pay  a  sum  not 
exceeding  2d.  a  mile,  and  then  those  words  are  introduced 
which  have  led — I  will  not  say  to  the  difficulty,  for  I  do  not 
feel  much  difficulty  about  it,  but  to  the  contention ;  those 
words  are  that  they  shall  pay  2d.  per  mile  "on  those 
routes"  (that  is,  the  routes  of  the  omnibuses),  *'and  any 
tramway  routes  worked  in  connection  therewith."  That  is 
to  say,  though  there  has  been  as  regards  the  tramways  a 
provision  in  all  the  former  acts  for  a  certain  fare,  and  no 
mention  of  first  and  second-class,  and  therefore  it  is  to  be 
understood  that  all  passengers  are  to  be  carried  at  an  equal 
fare,  yet  if  you  give  the  omnibus  accommodation  upon  the 
omnibus  portion  of  the  route,  you  may  make  an  additional 
charge  in  respect  of  that  portion  of  the  route,  although  the 
person  travelling  is  going  to  continue  his  journey  by  the 
tramways ;  so  far  as  tnat  person  uses  the  omnibus  you  may 
make  an  additional  charge,  although  when  he  gets  upon  the 
tramway  he  will  pay  exactly  what  he  did  before.  And  the 
Legislature  says,  We  take  *care  both  by  the  provi-  [68 
sions  of  the  8th  section  and  by  the  provisions  of  this  4th 
section  also  to  say  that  we  have  no  intention  whatever  to 
alter  the  position  of  those  who  use  the  tramways  and  the 
tramways  alone. 

My  Lords,  the  suggestion  of  the  tramways  company  in 
this  case  does  appear  to  me  upon  the  whole  to  be  a  most  ex- 
traordinary one.  Somebody  or  other  (not  any  of  those  who 
are  before  us  here  to-day,  I  have  no  doubt)  seems  to  have 
caught  hold  of  these  few  words  in  the  4th  section,  and  an 
attempt  was  made,  which  has  been  justly  characterized — I 
do  not  feel  it  necessary  to  characterize  it  any  further — to 
avail  themselves  of  these  few  words  in  this  section  for  a 
totally  different  purpose  from  that  for  which  they  were 
used,  to  impose  a  charge  on  passengers  which  appears  to  me 
to  be  quite  contrary  to  the  act  of  1871,  and  also  to  the  act 
of  1874. 

Lord  Blaoeburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

I  quite  agree  that  in  construing  an  act  of  Parliament  we 
are  to  see  what  is  the  intention  which  the  Legislature  has 
expressed  by  the  words ;  but  then  the  words  again  are  to  be 
understood  by  looking  at  the  subject-matter  they  are  speak- 
ing of  and  the  object  of  the  Legislature,  and  the  words  used 
with  reference  to  that  may  convey  an  intention  quite  differ- 
24  Eng.  Rep.  6 
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ent  from  what  the  self-same  set  of  words  used  in  reference 
to  another  set  of  circumstances  and  another  object  would  or 
might  have  produced.  In  the  present  case  I  think,  as  soon 
as  we  see  what  is  the  object  of  the  Legislature  and  what  they 
were  talking  about,  there  comes  to  be  no  difficulty  at  all. 
There  has  been  a  system  of  tramways  authorized  by  Parlia- 
ment throughout  Edinburgh  and  partly  constructed,  in 
which  it  was  carefully  provided  that  all  fares  should  be 
equal.  There  were  not  to  be  two  classes,  or  anything  of 
that  sort.  The  promoters  of  the  tramways  afterwards  came 
to  Parliament  for  the  purpose  of  being  allowed  to  drop  a* 
part  of  their  system,  which  they  found  it  would  be  inexpe- 
dient to  execute,  and  they  were  compelled  to  say  that  in  lieu 
of  that  they  would  start  and  work  omnibuses,  and  they 
required  to  have  power  given  them  to  own  omnibuses  and 
to  work  them.  Tne  Legislature  then  had  that  as  their  gen- 
eral object  and  purpose.  There  is  not  a  notion  apparent 
69]  *in  the  act,  nor  apparent  in  the  circumstances,  of  their 
ever  proposing  to  grant  to  the  tramways  company  the  power 
to  increase  their  maximum  fares  upon  their  tramways.  Of 
course,  if  the  Legislature  had  in  express  words,  which  there 
was  no  dispute  about,  said  in  this  act.  We  give  the  tram- 
ways company  power  to  double  their  fares  in  future,  or  if 
they  had  said,  We  give  them  power  to  divide  the  tramway 
passengers  in  the  car  into  two  classes,  and  charge  one  of 
those  classes  double  what  they  had  been  charged  before,  we 
must  have  said  that  they  did  intend  to  do  it.  But  when 
they  stopped  short  of  that,  and  when  we  are  construing  an 
act  brought  in  for  another  purpose  and  dealing  with  another 
subject  matter,  I  think  it  is  not  too  much  to  say  that  the 
words  to  convince  us  that  they  had  such  an  intention  must 
be  very  clear  indeed. 

In  the  present  case  I  feel  no  doubt  or  difficulty  at  all,  hav- 
ing regard  to  one  fact,  and  one  fact  only,  which  Lord  Neaves 
mentions,  namely,  although  in  tramways  there  never  were 
(such  a  thing  was  never  neard  of  in  these  tramways)  two 
classes,  and  although  no  power  existed  in  the  tramways  com- 
pany to  divide  the  passeneers  into  two  classes,  or  to  charge 
a  higher  rat«  for  one  set  or  passengers  than  for  another  set, 
I  feel  no  doubt  that  the  words  "  tirst-class  passengers"  must 
be  read  exactly  as  if  it  had  said  "passengers  who  travel  in 
the  inside  of  the  omnibus  in  such  a  way  that  if  they  were  in 
an  ordinary  omnibus  they  would  be  charged  as  first-class 
passengers.^' 

If  once  you  give  that  meaning  to  "first-class  passengers" 
there  is  no  difficulty  at  all  occasioned  by  the  act.    The  act 
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then  stands  thus :  after  enabling  the  company  to  work  omni- 
bases  and  to  charge  those  who  travel  in  the  omnibuses  (these 
are  matters  far  from  irrelevant  in  construing  the  section)  it 
goes  on  thus:  "And  the  company  may  charge  a  sum  not 
exceeding  2d,  per  mile  for  first-class  passengers  on  those 
routes"  (that  is,  where  the  omnibuses  are),  ''and  any  tram- 
way route  worked  in  connection  therewith."  If  you  read 
for  ''iirst-class  passengers"  "such  passengers  as  travel  in- 
side the  omnibuses"  the  clause  reads  thus:  "to  charge  a 
sum  not  exceeding  2d.  per  mile  for  such  passengers  as  travel 
inside  the  omnibuses  on  those  routes  and  any  tramway 
routes  worked  in  connection  therewith." 

*Now,  my  Lords,  all  that  has  to  be  determined  in  the  [70 
present  case  and  all  that  comes  before  us  here  is,  can  tnat 
authorize  a  doubling  of  the  fares  on  any  portion  of  the  pas- 
sengers on  the  tramways  only — on  those  passengers  who 
never  go  in  an  omnibus  i  Therefore  all  that  it  is  necessary 
to  decide  is  what  the  Lord  Justice  Clerk  says,  and  what  I 
repeat,  namely,  "  I  am  clearly  of  opinion  that  no  one  who 
does  not  use  tne  omnibus  service  is  bound  to  pay  more  than 
the  old  rate."  That  is  all  that  is  really  before  us  and  all 
that  it  is  necessary  to  determine,  and  upon  that  I  entertain 
no  doubt  at  all. 

My  Lords,  it  was  argued  that  we  are  bound  to  answer  the 
question  whether  or  no,  when  the  Legislature  said  that  the 
tramways  company  might  charge  2d.  per  mile  for  "first- 
class  passengers,"  meaning  thereby  passengers  who  had 
travelled  or  were  going  to  travel  inside  an  omnibus,  they 
included  those  who  should  travel  both  on  tramway  routes 
and  on  omnibus  routes ;  in  other  words,  whether  or  no  a 
passenger  travelling  in  an  omnibus  all  the  way  the  omnibus 
went,  and  then  getting  out  and  going  on  by  tram  car,  was, 
although  he  had  been  an  inside  or  first-class  passenger,  to 

§et  off  with  a  smaller  fare.  No  such  question  has  been  raised 
efore  us,  and  perhaps  it  is  not  well  to  give  an  opinion  upon 
a  matter  which  is  not  brought  judicially  before  us ;  but, 
prima  facie^  one  would  say  that  the  words  were  divisible, 
and  that  when  the  section  says  "first-class  passengers  on 
those"  (omnibus)  "routes  and  any  tramway  routes  worked 
in  connection  therewith,"  it  is  to  be  read  reddendo  singula 
singvZis^  and  as  meaning  either  in  whole  or  in  part.  But  it 
is  not  necessary  to  say  whether  that  is  so  or  not.  If  the 
tramways  company  have,  in  framing  their  act,  worded  it  so 
as  to  deprive  themselves  of  that  advantage,  I  cannot  help  it. 
I  can  only  repeat  what  Lord  Neaves  says :  if 
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In  their  anxiety  to  snatch  what  they  were  not  entitled  to  they  let  go  what 
they  might  have  got,  I  have  no  sympathy  with  the  tramways  company,  for  they 
oaght  to  have  expressed  their  object  and  privileges  clearly. 

My  Lords,  upon  the  main  question,  the  onlv  question  be- 
fore us,  I  can  entertain  no  doubt  at  all  that  the  meaning  of 
the  act  is  that  no  one  who  does  not  use  the  omnibus  service 
is  bound  to  pay  more  than  the  old  rate.  I  must  express  my 
agreement  with  what  has  been  said  by  both  my  noble  and 
71]  learned  friends  who  have  *spoken  before  me,  that  a 
more  unfounded  appeal  than  this  has  never  been  brought 
before  the  House. 

Lord  Gordon  :  My  Lords,  the  question  arises  in  refer- 
ence to  a  passenger  using  the  tramway  from  Leith  to  Edin- 
burgh, or  vice  versa.  ELe  had  no  occasion  to  use  the  omni- 
bus, and  suddenly  he  finds  out  that  he  is  called  upon  to  pay 
2d.  per  mile  in  spite  of  the  provision  so  very  anxiously  made 
in  the  parliamentary  agreement  that  there  should  not  be  a 
higher  charge  than  Id.  per  mile.  In  the  summons  it  is  said 
that  those  who  are  "first-class  passengers"  are  to  pay  2d. 
per  mile.  We  have  no  definition  of  what  constituteei  a 
"first-class  passenger."  I  suppose  it  is  possible  that  the 
tramways  company,  in  fact,  intended  to  give  better  accom- 
modation to  first-class  passengers ;  but  of  that  we  have  no 
judicial  statement  whatever,  and  I  apprehend,  therefore, 
that  "first-class  passenger"  really  means  the  passenger  who 
pavs  double  the  parliamentary  fare — that  is  to  say,  2d.  a 
mile  in  place  of  la.  That  constitutes,  I  suppose,  what  the 
tramways  company  really  considered  as  a  first-class  pas- 
senger. Now,  that  is  depriving  the  public  of  the  option  of 
travelling  at  Id.  per  mile.  It  is  quite  true  that  thev  may 
get  some  additional  privileges  if  they  pay  2d.  per  mile,  but 
that  is  not  left  to  the  option  of  the  traveller.  He  may  find 
it,  according  to  the  state  of  the  weather,  to  be  much  more 
agreeable  at  certain  times  to  travel  outside  than  inside,  and 
at  other  times  inside  than  outside.  He  is  deprived  of  this 
option  by  what  is  sought  to  be  established  by  this  declara- 
tor. I  am  quite  of  opinion  that  the  Legislature  never  in- 
tended to  place  any  such  restriction  upon  the  public,  for 
whom  they  had  provided  so  anxiously  in  the  act  of  1871. 

Interlocutors  appealed  from  affi/rmed;  and 
appeal  dismissed  with  costs. 

Agents  for  the  appellants :  Ashurst^  Morris^  Crisp  &  Co. 
Agents  for  the  respondent :  SimsoUy  Waktford  <6  Simson. 
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[3  Appeal  Cases,  72.] 
H.L.  (Sc.),  July  20, 1877. 
[HOUSE  OF  LORDS.] 

♦Steel  et  al,^  Appellants ;  The  State  Line  Steam-    [72 

SHIP  Company,  Respondents. 

Ship — SpeddL  Bill  of  Lading — Implied  Warranitf  of  Seawortlunen — Queation  far 

Jury — Ptecedeni  CaruUdon, 

Where  special  clauses  in  a  bill  of  liiding  exonerate  the  shipowner  from  the  liability 
of  eren  the  perils  indaced  by  the  negligence  of  his  servants,  it  is  necessary  that  the 
jary  should  tind  whether  the  yessel  was  or  was  not  seaworthy  when  starting  on  the 
Toyage. 

A  cargo  of  wheat  was  shipped  at  the  port  of  New  York  for  oonyeyance  to  Glasgow, 
and  a  specially  worded  bill  of  lading  contained  clauses  excepting  "peril  of  the  seas 
of  whatever  nature  or  kind  soever  and  howsoever  caused,"  including  nee^ligence  of 
the  crew.  On  the  voyage  the  sea  burst  through  an  insufficiently  fastened  port-hole, 
damaging  the  carg^.  A  jury  found  by  special  verdict  that  this  port-hole  had  been 
insufficiently  fastened,  but  did  not  find  whether  this  happened  berore  starting  on  the 
Toyaee.    'Ae  court  below  entered  up  judgment  for  the  snipowners.    On  appeal : 

ffddy  that  there  was  an  implied  engagement  to  supply  a  seaworthy  riiip  : 

Jffeld,  also,  that  the  jury  not  having  found  whether  the  vessel  started  on  her  voy- 
age in  a  seaworthy  condition,  there  was  no  finding  before  the  House  for  judgment  to 
be  entered ;  therefore  the  case  must  be  reheard  in  the  court  below. 

Per  Thx  Lord  Chanokllob  (') :  There  is  in  the  bill  of  lading  an  engagement  that 
the  ship  shall  be  seaworthy. 

Per  Tax  Loan  Chakcellor  :  Whether  the  ship  was  seaworthy  was  a  question  of 
het  which  lay  at  the  very  root  of  this  case ;  but  no  answer  to  this  question  was 
found  in  the  special  verdict;  therefore  there  is  no  finding  on  which  the  judgment 
can  be  entered  either  way. 

Per  Loan  O'Hagan  :  A  shipowner  who  accepts  goods,  which  he  is  to  deliver  in 
good  condition,  impliedly  contracts  to  perform  the  voyage  in  a  ship  which  is  sea- 
worthy. 

Per  Loan  SauioaNa  :  All  the  perils  which  are  excepted  are  perils  subsequent  to 
the  loading  of  the  wheat  on  board. 

By  bill  of  lading  dated  at  New  York,  on  the  Slst  of  Au- 
gust, 1875,  it  appeared  that  upwards  of  16,400  bushels  of 
wheat  were  shipped  ^*in  good  order  and  condition"  in  the 
steamship  called  the  State  of  Virginia,  lying  in  the  port  of 
New  Yore,  and  bound  for  Glasgow. 

*The  bill  of  lading,  after  the  usual  stipulations  to  de-  [73 
liver  the  wheat  in  good  order  and  condition,  proceeded  as 
follows : 

Not  accountable  for  leakage,  breakage  .  .  .  however  caused.  Not  responsible 
for  the  bursting  of  bags,  or  consequences  arising  therefrom,  or  for  any  of  the 
following  perils,  whether  arising  from  the  negligence,  default,  or  error  in  judg- 
ment of  the  pilot,  master,  mariners,  engineers,  or  persons  in  the  service  of  the 
ship,  or  for  whose  acts  the  shipowner  is  liable  or  otherwise :  namely,  risk  of 
craft  or  hulk,  or  transhipment,  explosion,  heat  or  fire  at  sea,  in  craft  or  hulk,  or 
on  shore,  boilers,  steam  or  machinery,  or  from  the  consequence  of  any  damage 
or  injury  thereto,  however  such  damage  or  injury  may  be  caused,  collision, 

(*)  Lord  Cairns. 
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straining,  or  other  peril  of  the  seaa,  rivers,  navigation  or  land  transit,  of  what- 
ever natare  or  kind  soever,  and  however  caosed,  excepted. 

On  the  state  of  Virginia  arriving  at  Glasgow,  it  was  found 
that  the  wheat  had  been  damaged  by  sea-water  to  the  value 
of  £2,793  4s.  6d.  The  respondents,  owners  of  the  State  of 
Virginia,  refused  to  pav  this  sum  to  the  appellants,  the 
onerous  indorsees  of  the  bill  of  lading ;  contending  that  thev 
were  exonerated  from  all  liability  by  the  wording  of  the  bill 
of  lading. 

The  case  was  heard  before  Lord  Young  and  a  jury  on  the 
24th  of  January,  1877,  when  a  special  verdict  was  returned 
as  follows: 

That  through  the  n^ligence  of  some  of  the  crew  one  of  the  orlop  deck  ports 
of  the  said  steamship  was  insufficientlj  fastened,  and  that  in  consequence  the 
said  sea- water  was  thereby  admitted  to  the  hold  after  the  ship  had  been  five 
days  at  sea.  Find,  that,  as  the  ship  was  loaded,  the  said  port  was  situated 
about  a  foot  above  the  water-line,  and  that  if  properly  fastened  by  means  of  the 
screws  thereto  attached,  the  said  port  would  have  been  water-tight  throughout 
the  voyage.  Find,  that  the  said  sea-water  was  not  admitted  to  the  hold  until 
the  morning  of  the  6th  of  September,  and  that  for  the  first  seven  days  of  the 
voyage  the  weather  encountered  was  substantially  as  set  forth  in  the  mate's  log. 

The  jury  reserved  to  the  court  to  enter  up  the  verdict  for 
the  pursuers  or  defenders,  as  the  court  in  the  exercise  of 
their  judgment  should  determine.  The  Court  of  Session, 
First  I)ivision,  entered  up  the  verdict  on  the  16th  of  March, 
1877,  in  favor  of  the  defenders  (*),  the  above  respondents.     . 

Against  this  decision  the  pursuers  appealed  to  the  House. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Watkin  Williams^  Q.C., 
•were  heard  for  the  appellants,  contending  that  the  verdict 
should  have  been  entered  up  for  them,  because  the  respond- 
ent's vessel  was  not  when  she  started  on  her  voyage  in  a 
74]  reasonably  fit  condition,  as  *regarded  the  cargo  of 
grain,  to  encounter  the  ordinary  perils  of  a  voyage  from 
Pfew  York  to  Glasgow ;  and  the  damage  caused  to  the  ap- 
pellants was  caused  by  that  unfitness.  The  question  was, 
Were  the  respondents  discharged  from  the  liability  involved 
by  the  vessel  leaving  New  York  with  a  port-hole  insuffi- 
ciently fastened?  There  was  thrown  on  the  shipowner  a 
direct  obligation  to  supply  a  seaworthy  ship:  Oibson  v. 
Small  (•).     The  State  of  Virginia,  owing  to  the  unfastened 

Sort-hole,  could  not  be  said  to  be  seaworthy.  The  extraor- 
inary  bill  of  lading  might  have  protected  the  respondents, 
provided  the  ship  was  right  at  starting.  It  was  admitted 
that  if  the  port-hole  had  been  fastened  at  starting,  and  that 
afterwards  one  of  the  crew  had  unfastened  it,  they  could  not 
say  that  they  would  have  had  a  right  to  a  verdict.    The  neg- 

(')  Scotch  Cases,  4th  Series,  vol  iv,  p.  657.  (*)  4  H.  L.  C,  298,  404. 
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ligence  occurred  befoi-e  the  goods  were  on  board.  It  was 
decided  in  GleadeU  v.  Thomson  (')  that  exceptions  in  the 
bill  of  lading  only  relate  to  negligence  occurring  while  the 
goods  were  on  the  vessel.  The  clause  in  the  bill  of  lading 
in  the  present  case  relating  to  negligence  could  not  be  con- 
nected with  the  clause  relating  to  perils  of  the  sea.  A  re- 
sponsibility was  cast  upon  the  shipowner  to  furnish  a  ship 
fit  to  carry  the  cargo  the  charterers  had  undertaken  to  put 
on  board :  Slaidon  v.  Richardson  (*) ;  Daniels  v.  Harris  ('). 
In  every  contract  for  the  conveyance  of  merchandise  by  sea 
there  was,  in  the  absence  of  express  provisions  to  the  con- 
trary, an  implied  warranty  by  the  shipowner  that  his  vessel 
should  be  seaworthy :  Kopitoff  v.  Wi^on  (*).  The  question 
of  fact  whether  going  to  sea  with  this  port-hole  open  was 
going  to  sea  in  an  unseaworthy  condition  was  not  found  by 
the  jury;  but  the  jury  did  expressly  find  that  the  port- hole 
had  been  insufficiently  fastened.  The  damage  was  not  caused 
by  a  peril  of  the  sea,  but  by  unseaworthiness.  A  case  bear- 
ing on  this  point  was  The  Merchant  Trading  Company  v. 
The  Universal  Marine  Insurance  Company  ('),  in  which 
case  the  jury  were  asked,  was  the  leak  from  which  the  ves- 
sel foundered  attributable  to  injury  and  violence  without,  or 
from  weakness  from  within?  if  the  latter,  it  was  unsea- 
worthiness. Although  the  important  fact  as  to  seaworthi- 
ness was  not  found  by  *the  jnryj  yet  it  was  plain  the  [^75 
respondents  had  not  fulfiUea  their  contract,  tney  not  having 
delivered  the  wheat  in  good  condition. 

Mr.  Cohen^  Q.C.,  and  Mr.  Mathew^  for  the  respondents, 
I  admitted  that  there  might  not  be  sufficient  matter  before  the 
I  House  to  come  to  a  decision  ;  but  they  contended  that  no 
breach  of  the  special  bill  of  lading  had  been  committed.    The 
shipowner  who  stipulated  for  exemption  from  losses  by  per- 
ils of  the  sea  would  be  liable  for  such  a  loss  as  had  occurred 
here,  when  caused  by  the  negligence  of  the  crew,  if  there 
,  was  no  express  provision  to  the  contrary;  but  here  there 
was  an  express  exemption  from  liability.    There  was  a  dis- 
tinction between  contracts  of  insurance  and  of  affreightment : 
Orill  V.  The  Iron  General  Colliery  Company^.    As  to  the 
case  of  The  Merchant  Trading  Company  v.  Tae  Universal 
Marine  Insurance  Company  (*),  there  the  vessel  must  have 
been  unseaworthy,  as  she  sauK  in  a  few  minutes  and  in  fine 
weather.    It  was  quite  different  in  this  case.    The  bill  of 

(»)  66  New  York  Rep.,  194.  (<)  1  Q.  B.  D..  877. 

(*)  7  C.  P.,  481 ;  10  Eng.  R.,  228;  9  C.        (»)  9  Q.  B.,  596. 
P.,  890.  (•)  1  C.  P.,  612;  3  C.  P.  (Ex),  4^6. 

(^  Law  Rep.,  10  C.  P.,  1 ;  11  EDg.  R., 
206. 
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lading  covered  risks  bjr  way  of  exception,  some  of  which 
might  occur  in  the  loading  of  the  cargo.  The  loss  here  was 
occasioned,  either  by  a  peril  of  the  sea,  or  from  the  negli- 
gence of  some  of  the  crew,  or  from  both  combined,  and  from 
all  these  the  respondents  were  excepted  from  liability  by  the 
special  clauses  of  the  bill  of  lading  ('). 

Mr.  Cohen:  My  Lords,  my  learned  friend,  Mr.  Benjamin, 
says,  that  after  the  opinion  expressed  by  your  Lordships  as 
to  the  jury  not  having  found  the  question  of  fact  as  to  sea- 
worthiness, he  will  not  contend  that  he  can  be  entitled  to  a 
judgment  on  the  finding  of  the  jury  now  before  the  House. 

The  following  opinions  were  delivered  by  the  Law  Peers : 

The  Lord  Chancellor  (•) :  My  Lords,  your  Lordships 
have  had  the  advantage  in  this  case  of  a  long  and  interest- 
76]  ing  argument  upon  points  which  are  no  *doubt  of 
great  commercial  importance.  There  is  some  difficulty  in 
the  case  by  reason  of  the  course  which  it  has  taken  in  the 
court  below ;  but  I  think  when  your  Lordships  consider  the 
whole  of  the  facts,  so  far  as  they  appear,  and  the  argument 
which  you  have  heard,  there  cannot  be  much  doubt  as  to  the 
result  at  which  we  should  now  arrive. 

The  question  arises  upon  the  shipment  of  a  considerable 
quantity  of  wheat  at  New  York  in  one  of  the  State  Line 
steamers.  The  present  appellants  are  the  indorsees  of  the 
bill  of  lading ;  but,  having  regard  to  the  provisions  of  the 
Bills  of  Lading  Act  {'),  they  are  onerous  indorsees,  and  they 
stand  in  the  position  of  the  original  shippers ;  they  have 
whatever  right  of  action  the  original  shippers  had,  and  I 
may  speak  of  them  as  if  in  point  of  fact  they  had  been  the, 
shippers  of  the  wheat.  i 

Isow,  my  Lords,  on  the  shipment  of  the  wheat  a  bill  of 
lading  was  given  ;  and  I  will  m  the  first  place  direct  your 
Lordships'  attention  to  that  bill  of  lading.  It  contains  an 
affirmative  portion,  and  also  a  portion  which  we  may  call  a 
negative  portion,  or  rather  a  portion  which  by  way  of  ex- 
ception and  curtailment  of  some  antecedent  liability,  created 
by  the  earlier  part  of  the  bill  of  lading,  endeavors  to  protect 
the  shipowners  from  certain  consequences.  The  affirmative 
part  of  the  bill  of  lading  states  that  the  wheat  in  question 

Has  been  shipped  in  good  order  and  condition,  and  is  to  be  delivered  from  the 
ship's  deck,  where  the  ship's  responsibility  shall  cease,  in  the  like  good  order 
and  condition  at  the  port  of  Glasgow. 


(')  The  following  cases  were  also  cited  pany,  21  L.  J.  (Ex.),  261 ;  Kay  v.  Wheeler, 

at  the  bar:     TaiSman  v.  Pacific  Steam  2  C.  P.,  802. 

Navigaiwn  Company,  26  L.  T.,  704 ;  Carr  ,  (')  Lord  Cairns. 
V.  Lancashire  and  YorkalUre  Railway  Com-        (»)  18  <&  19  Vict  c.  Ill,  8.  1. 
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It  is  an  engagement,  tberefore,  to  carry  and  to  deliver  at 
a  certain  port  in  this  kingdom  the  wheat  so  shipped.  What 
is  the  meaning  of  the  contract  created  by  those  words  sup- 
posing they  stood  alone  i  I  think  there  cannot  be  any  rea- 
sonable doubt  entertained  that;  this  is  a  contract  which  not 
merely  engages  the  shipowner  to  deliver  the  goods  in  the 
condition  mentioned,  but  that  it  also  contains  in  it  a  repre- 
sentation and  an  en^pgement — a  contract — b^  the  shipowner 
that  the  ship  on  which  the  wheat  is  placed  is  at  the  time  of 
its  departure  reasonably  fit  for  accomplishing  the  service 
which  the  shipowner  engages  to  perform.  I^asonably  fit 
to  accompUsh  that  service  the  ship  cannot  be  unless  it  is 
♦seaworthy.  By  ^^ seaworthy ^^  my  Lords,  I  do  not  [77 
desire  to  point  to  any  technical  meaning  of  the  term,  but  to 
express  that  the  ship  should  be  in  a  condition  to  encounter 
whatever  perils  of  the  sea  a  ship  of  that  kind,  and  laden  in 
that  way,  may  be  fairly  expected  to  encounter  in  crossing 
the  Atlantic.  My  Lords,  if  there  were  no  authority  upon 
the  question,  it  appears  to  me  that  it  would  be  scared^  pos- 
sible to  a^ve  at  any  other  conclusion  than  that  this  is  the 
meaning  of  the  contract. 

I  took  the  liberty  of  asking  the  learned  counsel  for  the  re- 
spondents whether  they  were  prepared  to  sajj^  that  if  the 
owner  of  ^oods  engaged  room  in  a  ship  of  this  kind,  and, 
bringing  his  goods  alongside,  at  the  time  the  ship  was  ready 
for  departure,  found  that  the  ship  was  not  seaworthy,  he 
could  not  refuse  the  fulfilment  oi  his  promise  to  put  his 
goods  on  board,  and  whether,  on  the  other  hand,  he  could 
not  maintain  proceedings  against  the  owner  of  the  ship  for 
not  having  accommodation  for  his  goods  in  a  ship  that  was 
fit  to  carry  them. 

I  did  not  understand  the  learned  counsel  for  the  respond- 
ents to  be  able  to  say  that  that  was  not  the  relative  position 
of  the  owner  of  the  goods  and  the  shipowner ;  that  on  the 
one  hand  the  owner  of  the  goods  was  not  entitled  to  refuse 
to  put  his  goods  on  board,  and  on  the  other  hand  the  owner 
of  the  ship  did  not  incur  liability  by  not  having  a  ship  fit  to 
fulfil  the  engagement  he  had  entered  into.  But,  my  Lords, 
if  that  is  so,  it  must  be  from  this,  and  only  from  this,  that 
in  a  contract  of  this  kind  there  is  implied  an  engagement 
that  the  ship  shall  be  reasonably  fit  for  performing  the  ser- 
vice which  she  undertakes.  In  principle  I  think  there  can 
be  no  doubt  that  this  would  be  the  meaning  of  the  contract ; 
but  it  appears  to  me  that  the  question  is  really  concluded 
by  authority.  It  is  sufficient  to  refer  to  the  case  of  Lyon  v. 
MeUs^  in  the  Court  of  Queen's  Bench  during  the  time  of 
24  Eng.  Rep.  6 
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which.  ' -niL*  rart  of  triie  rnx-isiR.     And  then  it  finds  that  if 
th**r»*  is  Jama^r?"  y:>  bi*  i>H!o^r»M??<i  ic  ^  of  a  cte^rtnin  mmonnL 

Xowv  mj  Lorisw  j:«:kiiiir  no  ahL*  sptecial  verdict*  and  look- 
iniz  Co  rbau  alone*  f  r  :ae  iios  wira  which  w\?  hare  to  deal, 
ic  appears  no  me  ^ia.a  if  oar  arrnraioa  was  confined  merely 
to  rhiu  special  venilcc  iibere  wjriM  be  Tery  sreat  incertitude 
and  ambixtLirj  a:j  ro  whac  rhe  facts  realljr  were.  There  is 
m«^arioa  of  a  pTt-hoLe  which  xz  the  dme  the  ship  sailed  was 
a  fooc  above'  the  water-Ii^e.  I:  is  scar^-d  that  there  were 
screwy  actach-ed  to*  the  port  h«?Ie  b^r  which  it  could  be  fast- 
ened* and  that  when  fascened  bv  aieaas  of  chose  screws,  the 
ship  woald  hare  been  warer-tiichc  thr^.^^ixhoat  the  voyage. 
It  13  foond  that  the  port-hole  was  iosaSciently  fastened, 
bat  wh'^n  and  at  what  tiaie  ^  not  scat«e^l  in  the  special  ver- 
dict. Consistently  with  this  special  verdict  it  may  well  have 
been  that  either  of  two  statf?s  o:  this:^?  occnrred.  Consist- 
ently with  this  verdict  it  mi^ht  have  been  that  there  was  no 
want  of  fastening?  the  port- hole  when  the  ship  sailed,  that 
the  port-hole  may  have  been  unfastened  afterwards  for  any 
particular  purpo^*  and  then  left  insutSciencly  fiaist^ned,  and 
that  all  this  occurred  in  the  coursi?  of  the  voyage  through 
the  negllirence  of  one  of  the  sailors;  and  if  "sol  probably 
that  would  be  a  mattt^  which  wv^uld  N»  covered  by  the  ex- 
ceptions in  the  bill  of  lading  as  a  case  of  negligence  occur- 
ring during  the  transit  of  the  cvxxlsw  Or  it  may  be,  that  if 
the  port-hole  (still  looking  at  ihis  verdict  alone^'was  unfast- 
enea  at  the  time  of  the  sailing  of  the  ship,  the  port-hole  may 
have  been  so  situated  and  the  access  to  the  port-hole  such 
as  that  at  any  moment*  in  prospect  of  any  chamre  of  weather, 
the  port-hole  could  have  been  immediately  fsistened ;  and 
that  the  ship  at  the  time  of  her  departure  was  perfectly  free 
from  any  charge  of  not  being  adequate  for  the  performance 
of  the  voyage  which  she  had  nnaertaken.  On  the  other 
hand,  there  is  a  passage  in  the  condescendence*  which  if  it 
could  be  taken  along  With  the  special  vertlict  misrht  raise  at 
all  events  a  suspicion*  which  in  various  minds  might  be  more 
or  less  strong,  that  the  state  of  things  with  reference  to  this 
81]  port-hole  at  *the  time  the  shipsailed  was  such  as  that 
the  state  of  the  port-hole  constituted  a  degree  of  unseawor- 
thiness which  could  not  at  any  moment,  without  considera- 
ble trouble,  have  been  got  rid  of. 

My  Lords,  the  passage  to  which  I  refer  is  this.  In  the 
condescendence  on  behalf  of  the  defenders  in  the  action  in 
the  6th  number  it  is  said : 

It  was  the  doty  of  the  master  and  oompanj  of  the  vessel  to  see  that  the  said 
port  was  properly  fastened  before  the  Tojage  began,  and  that  it  was  not  inter- 
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fered  with  thereafter.  The  defenders  have  made  every  inquiry,  bat  have  been 
hitherto  unable  to  discover  the  cause  of  the  said  side  port  not  resisting  the 
pressure  of  the  seas.  The  defenders'  information  is,  and  they  aver,  that  the 
master  and  crew  of  said  steamer  did  use  reasonable  care  to  secure  and  keep 
secure  said  side  port,  notwithstanding  which,  or  from  the  negligence,  default, 
or  error  in  judgment  of  the  master,  mariners,  or  other  persons  in  the  service  of 

the  ship  —  employed  in  the  stowage  of  the  cargo  at  New  York,  for  whom  the 

defenders  in  the  absence  of  stipulation  to  the  contrary  would  be  responsible,  the 
particular  person  in  fault  being  to  the  defenders  unknown,  the  port  before  men- 
tioned in  the  course  of  the  voyage,  from  the  perils  of  the  sea  or  navigation,  was 
burst  partly  open  as  before  mentioned,  and  the  damage  alleged  by  the  pursuers 
happened  to  the  wheat. 

and  then  follows  this  statement : 

After  the  cargo  was  loaded  the  inside  face  of  the  said  port  could  not  be  seen 
or  got  at  without  taking  out  the  cargo. 

Now,  my  Lords,  whether  the  ship  at  the  time  she  left  New 
York  was  or  was  not  in  a  condition  fit  to  perform  the  service 
which  she  had  undertaken  with  reference  to  these  goods — 
whether  she  was  or  was  not  "seaworthy"  in  the  sense  in 
which  I  have  used  that  term,  was  a  question  of  fact,  and  in 
the  view  which  I  have  taken  of  the  construction  of  the  bill 
of  lading,  it  was  a  question  of  fact  which  lies  at  the  very 
root  of  this  case.  But  your  Lordships  do  not  find  in  the 
special  verdict,  as  I  read  it,  any  answer  whatever  to  that 
question  of  fact.  And,  my  Lords,  although  the  court  in 
Scotland  thought  themselves  able  to  apply  the  verdict  and 
to  enter  upon  it  a  judgment  for  the  defenders,  and  although 
the  appellants  in  the  first  instance  asked  your  Lordships 
here  to  reverse  that  judgment  and  to  enter  a  judgment  for 
them,  I  think  it  has  come  to  be  admitted  in  argument  on 
both  sides,  that  if  the  construction  of  the  bill  of  lading  be 
such  as  I  have  submitted  to  your  Lordships  it  is,  there  is 
not  here  now  any  finding  upon  the  question  of  fact  whether 
the  ship  was  or  was  not  seaworthy  upon  which  judgment 
can  be  entered  either  way.  Therefore  I  fear,  although  I 
*regret  the  result,  that  nothing  can  be  done  by  your  [82 
Loraships  now  but  to  remit  this  case  to  the  Court  of  Session 
in  Scotland,  and  to  direct  that  a  new  trial  shall  be  had. 

On  the  occasion  of  that  new  trial  it  appears  to  me  that  it 
will  be  the  duty  of  the  learned  judge  who  conducts  it  to  ob- 
tain from  the  jury  an  answer  to  this  question  of  fact,  to  direct 
the  jury's  attention  to  those  circumstances  to  which  I  have 
referred,  and  to  whatever  evidence  may  be  given  with  refer-. 
ence  to  those  circumstances,  and  to  obtain  from  the  jury  an 
expression  of  opinion  as  to  whether  the  ship  at  the  time  she 
left  New  York  was  seaworthy  in  the  sense  in  which  I  have 
used  the  term  ;  of  course  in  arriving  at  that  conclusion  the 
precise  and  accurate  consideration  of  the  state  of  this  port 
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will  become  very  material.  It  may,  on  the  one  hand,  be 
that  the  port,  if  open  when  she  left  New  York,  was  not  oc- 
casioning any  danger  whatever  to  the  ship  so  long  as  calm 
or  moderate  weather  prevailed,  and  it  may  be  that  the  port 
was  so  circumstancea  that,  upon  any  approaching  change 
of  weather,  it  might  immediately  have  been  closed  and  fast- 
ened down ;  or  it  may  be,  on  the  other  hand,  that  the  cargo 
was  so  loaded  that,  the  fastenings  of  the  port  being  from  tne 
inside,  those  fastenings  were  covered  over  by  the  cargo  and 
rendered  inaccessible,  or  rendered  at  all  events  inaccessible 
without  such  a  removal  or  change  of  the  cargo  as  would  oc- 
cupy a  considerable  time,  and  could  not  conveniently  take 
place  when  the  ship  was  at  sea.  Those  are  questions  to  which 
the  attention  of  tne  jury  should  be  directed  in  order  that 
they  may  say,  after  considering  those  matters,  whether  the 
ship  at  tne  time  she  left  was  in  fact  in  a  condition  reasona- 
bly to  perform  the  service  of  the  conveyance  of  these  goods  , 
without  danger. 

My  Lords,  the  judgment  of  the  Court  of  Session  has  been 
a  unanimous  judgment,  but  I  do  not  see  that  in  point  of  fact 
there  was  any  opinion  expressed  by  the  learned  judges  in 
that  judgment  which  is  at  variance  with  the  law  as  I  under- 
stand it,  and  as  I  have  endeavored  to  submit  it  to  your  Lord- 
ships. What  I  mean  is  this :  I  do  not  understand  that  any 
of  those  learned  judges  would  have  said  that  if  the  question 
is,  what  is  the  construction  of  the  affirmative  part  of  this  bill 
of  lading  they  would  have  placed  that  construction  on  any 
other  footing  than  I  have  endeavored  to  place  it.  But  what 
it  appears  to  me  was  the  error,  if  I  may  respectfully  say 
83]  *80,  of  those  very  learned  persons  was  this,  that  al- 
though at  one  part  of  the  judgment  they  appear  to  recognize 
the  construction  which  I  have  mentioned  oif  the  earlier  part 
of  the  bill  of  lading,  they  seem  afterwards  to  have  been  en- 
tirely occupied  with  the  other  part  of  the  bill  of  lading — 
with  the  exceptions  in  it — ^and  to  have  assumed  that  those 
exceptions  would  be  sufficient  to  wipe  out  or  to  destroy  what 
was  the  stipulation  in  the  earlier  part  of  the  bill  of  lading. 

My  Lords,  I  say  that  for  this  reason  I  find  that  the  Lord 
President,  in  the  earlier  part  of  his  judgment  (*),  expressed 
himself  thus: 

I  think  it  is  conceded  on  the  part  of  the  shipowners,  the  defenders  here,  that 
the  object  of  this  clause  was  to  save  them  from  all  liability  implied  in  the  obli- 
gation to  deliver  in  like  good  order  and  condition,  except  a  liability  which  might 
arise  from  the  unseaworthiness  of  the  vessel.  If  they  provided  a  seaworthy  ship, 
tight,  staunch  and  strong,  well  manned  and  equipped  for  the  carriage  of  goods, 

(*)  Scotch  Cases,  4th  Series,  vol.  iv,  p.  669. 
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thej  say  that,  in  oonsequenoe  of  the  manner  in  which  the  clause  of  excepted 
risks  is  conceived,  they  are  free  from  all  other  liability. 

I  I  understand  the  Lord  President  to  recognize  and  to  ap- 
prove of  that  which  be  calls  a  concession  in  argument  on  the 
part  of  the  shipowners,  and  I  understand  it  to  be  a  state- 
ment by  the  Lord  President  that  the  shipowners  were  bound 
to  provide  a 

Seaworthy  ship,  tight,  staunch,  and  strong,  weU  manned  and  equipped  for  the 
carriage  of  goods. 

And,  my  Lords,  that  is  simply  the  proposition  which  I 
have  submitted  to  your  Lordships  to  be  correct  in  point  of 
law.  I  do  not  understand  that  any  of  the  learned  judges 
differed  from  that  proposition,  and  I  again  say  it  appears  to 
me  that  the  only  miscarriage  which  took  place  was  that, 
having  so  laid  down  their  view  of  the  law,  they  did  not  ap- 

Ely  it  correctly  with  reference  to  the  verdict  which  they  had 
Bfore  them  and  with  reference  to  the  exceptions  in  the  bill 
of  lading. 

My  Lords,  I  submit  therefore  to  your  Lordships  that  this 
appeal  must  be  allowed  to  the  extent  of  reversing  the  inter- 
locutor of  the  Court  of  Session  and  remitting  the  case  with 
a  declaration  that  there  ought  to  be  a  new  trial  of  the  case. 

*LoRD  O'Hagan:  My  Lords,  I  completely  concur  [84 
in  the  observations  of  my  noble  and  learned  friend,  and  1  do 
not  desire  to  add  anything  to  the  precise  and  lucid  words  in 
which  he  has  conveyed  the  conclusions  at  which  I  believe 
your  Lordships  have  arrived.  Those  conclusions  result  in 
keeping  this  case  still  pending.  It  will  have  to  go  before  a 
judge  and  a  jury;  and  I  think  it  more  fitting  and  becoming 
in  such  circumstances  not  to  anticipate  or  anect  the  inquiry 
by  any  unnecessary  words. 

I  shall  only  say  that  I  entirely  concur  in  the  view  that  a 
shipowner  who  accepts  goods  which  he  is  to  deliver  in  good 
order  and  condition,  impliedly  contracts  to  perform  the  voy- 
age in  a  ship  which  is  seaworthy.  The  most  persuasive  rea- 
son, and  the  most  conclusive  authority,  combine  to  estab- 
lish that  which  appears  to  me  to  be  a  very  plain  proposition. 
In  the  second  place,  I  have  no  doubt  myself  that  the  words 
of  exception  which  are  contained  in  the  bill  of  lading  in 
no  degree  denude  the  shipowner  in  this  case  from  the  lia- 
bility so  created.  There  remains  a  question  of  fact,  which  is 
not  m  any  decisive  or  unequivocal  way  determined  by  the 
special  verdict  in  this  case.  It  is,  therefore,  unfortunately 
necessary  that  the  case  should  go  back,  and  I  entirely  ap- 
prove of  the  proposal  made  by  my  noble  and  learned  friend. 
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Lord  Selborne:  My  Lords,  I  entirely  agree  with  my 
noble  and  learned  friends  who  have  preceded  me  as  to  the 
law  to  be  applied  to  this  case,  and  also  as  to  the  constrac** 
tion  of  the  bill  of  lading. 

It  was  suggested  by  Mr.  Mathew  in  his  able  argument, 
that  the  bill  of  lading  covered  risks  by  way  of  exception, 
some  of  which  might  occur  during  the  loading  of  the  cargo 
on  board  and  the  stowing  of  it  in  the  ship.  I  cannot  agree 
to  that  construction.  It  appears  to  me  to  be  clear  on  the 
face  of  the  bill  of  lading  that  it  represents  the  goods  as 
already  shipped.  It  is  given  in  duplicate  in  the  ordinary 
course,  and  i  also  find  that  it  is  expressly  stated  by  the  pur- 
suers in  their  condescendence  that  the  wheat  had  been  loaded 
on  board  the  ship  before  and  on  the  day  which  is  the  date 
of  the  biU  of  lading.  I  therefore  quite  agree  that  all  the 
85]  *perils  which  are  excepted  are  perils  subsequent  to  the 
loading  of  the  wheat  on  board  the  ship,  and  that  they  are 
capable  of,  and  ought  to  receive  a  construction,  not  nullify- 
ing and  destroying  the  implied  obligation  of  the  shipowner 
to  provide  a  ship  proper  for  the  performance  of  the  duty 
which  he  has  undertaken. 

My  Lords,  I  also  concur  as  to  the  course  which  it  is  neces- 
sary for  your  Lordships  to  take,  and  in  the  statement  which 
has  been  made  of  the  nature  of  the  questions  which  will 
have  to  be  investigated  when  the  new  jury  trial  takes  place. 
Of  course  nothing  that  is  said  or  done  by  your  Lordships 
now  will  preclude  the  examination  of  the  case  upon  the  evi- 
dence at  tlie  new  trial  upon  the  substance  of  it.  No  words 
which  may  have  been  uttered  by  my  noble  and  learned 
friends,  or  I  think  by  any  of  your  Lordships,  were  intended 
or  can  be  taken  to  indicate  any  foregone  conclusion  as  to 
facts  not  now  before  us.  But  we  all  agree  that,  looking?  to 
the  issues  raised,  and  to  the  nature  of  the  special  verdict, 
those  things  are  not  found  by  the  special  verdict  which  are 
necessary  for  the  satisfactory  determination  of  the  case. 

My  Lords,  my  noble  and  learned  friend  on  the  woolsack 
has  submitted  his  views  of  the  opinions  given  in  the  Court 
of  Session.  I  must  own  mine  is  upon  that  point  not  pre- 
cisely the  same  with  that  of  my  noble  and  learned  friend. 
It  seems  to  me  from  the  language,  particularly  of  the  Lord 
President  and  of  Lord  Shand,  that  the  course  which  the  case 
really  took  in  the  Court  of  Session  was  this.  It  was  as- 
sumed by  those  learned  Lords,  and  I  should  think  by  all 
the  Lords,  that  the  contract  of  the  shipowner  was  to  provide 
"a  seaworthy  ship,  tight,  staunch,  and  strong,  well  manned 
and  equipped  for  the  carriage  of  the  goods,"  and  that  if  he 
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did  not  do  that  there  was  nothing  (I  should  so  read  the  judg- 
ments) in  the  exceptions  in  the  bill  of  lading  to  relieve  him 
from  that  liability.  But  what  I  should  myself  collect  is, 
that  the  learned  judges,  applying  themselves  to  the  special 
verdict  alone,  and  dealing  with  the  case  as  if  they  had  noth- 
ing to  do  but  necessarily  to  enter  a  judgment  for  the  one 
jMirty  or  the  other,  found  the  special  verdict  to  be  insufficient 
to  raise  a  case  of  anything  more  than  negligence,  default,  or 
error  in  iudgment  on  the  part  of  the  pilot,  master,  or  per- 
sons in  the  service  of  the  snip ;  and,  as  consistently  with  the 
special  verdict,  that  might  have  been  during  the  course  of 
the  *voyage,  and  was  not  found  otherwise,  I  should  [86 
conjecture  that  the  learned  Lords  thought  that  the  onus 
probandi  upon,  that  point  lay  with* the  pursuers  and  not 
upon  the  defenders ;  and  on  that  ground  entered  the  judg- 
ment in  the  defenders'  favor.  Of  course,  my  Lords,  I  agree 
with  what  has  been  said  that  that  is  not  a  satisfactory  or  a 

S roper  way  of  dealing  with  the  case,  where  the  special  ver- 
ict  does  not  really  find  the  material  fact  upon  which  the 
whole  question  turns. 

Lord  Blackburn:  My  Lords,  I  entirely  a^ee  in  the 
course  which  is  proposed  to  be  taken,  of  sending  the  case 
down  for  a  new  trial,  on  the  ground  that  this  special  verdict 
does  not  really  find  the  cardinal  fact  upon  which  it  depends 
whether  the  judgment  ought  to  be  for  the  respondents  or  for 
the  appellants. 

I  take  it,  my  Lords,  to  be  quite  clear,  both  in  England  and 
in  Scotland,  that  where  there  is  a  contract  to  carry  goods  in 
a  ship,  whether  that  contract  is  in  the  shape  of  a  bill  of 
lading,  or  any  other  form,  there  is  a  duty  on  the  part  of  the 
person  who  furnishes  or  supplies  that  ship,  or  that  ship's 
room,  unless  something  be  stipulated  which  should  pre- 
vent it^  that  the  ship  shall  be  fit  for  its  purpose.  That  is 
generally  expressed  by  saying  that  it  shall  be  seaworthy; 
and  I  think  also  in  marine  contracts,  contracts  for  sea  car- 
riage, that  is  what  is  properly  called  a  "warranty,"  not 
merely  that  they  should  do  their  best  to  make  the  ship  fit, 
but  that  the  ship  should  really  be  fit.  I  think  it  is  impossi- 
ble to  read  the  opinion  of  Ix>rd  Tenterden,  as  early  as  the 
first  edition  of  Abbott  on  Shipping,  at  the  very  beginning 
of  this  century,  of  Lord  Ellenborough,  following  him,  and 
of  Baron  Parke,  also,  in  the  case  of  Gibson  v.  SmMl  (*),  with- 
out seeing  that  these  three  great  masters  of  marine  law  all 
concurred  in  that ;  and  their  opinions  are  spread  over  a  pe- 

(>)  4  H.  L.  C,  868. 

24  Eng.  Rep.  7 
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riod  of  about  forty  or  fifty  years.  I  think,  therefore,  that  it 
may  be  fairly  said  that  it  is  clear  that  there  is  sach  a  war- 
ranty or  such  an  obligation  in  the  case  of  a  contract  to  carry 
on  board  ship. 

In  the  case  of  ReadTiead  v.  The  Midland  Railway  Com- 
pany (*),  which  was  the  case  of  a  contract  to  carry  passen- 
87]  gers  upon  land,  *there  had  been  a  good  deal  of 
reasoning  in  the  Exchequer  Chamber  to  the  effect  that  the 
obligation  there  was  not  to  furnish  a  carriage  which  was  ab- 
solutely perfect  or  landworthy,  but  only  to  furnish  a  car- 
riage which  was  fit  as  far  as  they  could  reasonably  make  it, 
which  is  a  different^  kind  of  contract  from  what  is  now  sup- 

Sosed.  In  the  case  of  Kopitoff  v.  WiUon  (*),  where  I  had 
irected  the  jury  that  there  was  an  obligation,  I  did  certainly 
conceive  the  law  to  be,  that  the  shipowner  in  such  a  case 
warranted  the  fitness  of  his  ship  when  she  sailed,  and  not 
merely  that  he  had  loyally,  honestly,  and  bona  fide  endeav- 
ored to  make  her  fit.  The  court,  when  it  came  to  be  con- 
sidered, had  to  see  whether  that  did  not  clash  with  the 
reasoning  in  Readhead  v.  The  Midland  Railway  Com- 
pany ('),  and  we  all  agreed  that  it  was  immaterial  to  decide 
whether  it  did  or  not,  oecause  there  was  nothing  in  that  case 
to  raise  the  question  whether  it  was  an  absolute  warranty, 
or  merely  a  duty  to  furnish  it  as  far  as  could  properly  be 
done.  iNor,  in  truth,  do  I  think  that  here  that  question 
would,  in  all  probability  really  arise,  for  here  if  there  was 
such  a  defect  as  would  make  the  ship  not  reasonably  fit  to 
carry  the  wheat  across  the  Atlantic,  there  can  be  no  doubt 
that  it  must  have  been  owing  to  negligence  on  the  part  of 
the  shipowners  or  some  of  their  servants,  and  cannot  be  said 
to  have  arisen  from  that  kind  of  latent  defect  which  no  pru- 
dence or  skill  could  perceive. 

Now,  my  Lords,  taking  that  to  be  so,  it  is  settled  that  in 
a  contract  where  there  are  excepted  clauses,  a  contract  to 
carry  the  goods  except  the  perils  of  the  seas,  and  except 
breakage  and  except  leakage,  it  has  been  decided  both  m 
England  and  Scotland,  that  there  still  remains  a  duty  upon 
the  shipowner,  not  merely  to  carry  the  goods  if  not  pre- 
vented oy  the  excepted  perils,  but  also  that  he  and  his  ser- 
vants shall  use  due  care  and  skill  about  carrying  the  goods 
and  shall  not  be  negligent.  That  has  been  determined  in 
several  cases,  of  which  Phillips  v.  Clark  {*)  is  the  leading 
one,  and  that  decision  has  been  followed  in  many  cases.  In 
the  case  of  Moes  v.  The  Leith  and  Amsterdam  Shipping 

(>)  Law  Rep.,  4  Q.  B„  879.  (»)  2  C.  B.  (N.S.),  166;  26  L.  J,  (C.P.), 

(«)  1  Q.  B.  D.,  877,  168. 
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Company  (*),  decided  in  Scotland,  the  same  thing  seems  to 
have  been  *determined,  namely,  that  where  there  is  [88 
such  an  exception  if  the  shipowner  or  his  servants  are  gmlty 
of  negligence  producing  the  misfortune,  they  are  liable  on 
that  account.  I  think  myself  that  the  proper  and  rieht  way 
of  enunciating  it  would  be,  in  such  a  case,  to  say  if  owing 
to  the  negligence  of  the  crew  the  ship  sinks  while  at  sea, 
although  the  things  perish  by  a  peril  of  the  sea,  still  inas- 
much as  it  was  the  negligence  of  the  shipowner  and  his  ser- 
vants that  led  to  it,  they  cannot  avail  themselves  of  the 
exception.  It  matters  not  whether  that  would  be  the  right 
mode  of  expressing  it  or  not,  that  is  clearly  established. 
They  may  protect  themselves  against  that,  and  they  do  so 
in  many  cases,  by  saying,  these  perils  are  to  be  excepted, 
whether  caused  by  negligence  of  tne  ship's  crew,  or  the  ship- 
owner's servants,  or  not.  When  they  do  so,  of  course  that 
no  longer  applies. 

Mv  Lords,  I  think  that  exactly  the  same  considerations 
would  arise  here  as  to  the  implied  duty — the  duty  which, 
though  not  expressly  mentioned,  arises  by  implication  of 
law — on  the  part  of  the  shipowner  to  furnish  a  ship  really 
fit  for  the  purpose.  If  that  duty  is  neglected,  as  in  the  case 
of  Kopitoff  V.  Wilson  (^\  or  as  in  the  case  here,  as  it  is 
alleged — I  do  not  say  that  it  is  so,  because  that  is  a  point 
not  yet  determined-^the  shipowner  is  liable.  If,  as  is 
alleged  here,  a  port  gives  way  and  the  seas  come  in  and  wet 
the  wheat,  and  if  it  is  a  consequence  of  the  ship  having 
started  unfit  that  that  mischief  is  produced,  it  seems  to  me 
to  be  exactly  like  the  case  of  Phillips  v.  Clark  ('),  where 
ii^ligence,  not  provided  for  by  the  contract,  occasioned  the 
breakage  or  the  leakage,  which  it  was  said  was  an  exception, 
but  which  the  court  determined  was  not  an  exception  of 
which  the  shipolvners  could  avail  themselves,  seeing  that  it 
was  brought  aoout  by  their  negligence.  So  here  I  think  that 
if  this  failure  to  make  the  ship  fit  for  the  voyage,  if  she  really 
was  unfit,  did  exist,  then  the  loss  produced  immediately  by 
that,  though  itself  a  peril  of  the  seas,  which  would  have  been 
excepted,  is  nevertheless  a  thing  for  which  the  shipowner  is 
liable,  unless  by  the  terms  of  his  contract  he  has  provided 
against  it. 

Now,  my  Lords,  I  perfectly  agree  with  what  has  been  said 
by  the  noble  and  learned  Lords  who  have  already  addressed 
you  on  *the  construction  of  this  contract,  that  it  does  [89 
not  provide  at  all  for  this  case  of  an  unseaworthy  ship  pro- 

(1)  1  Q.  B.  D.,  877.  (S)  6  Hacph.,  988;   89  Soot  Jur., 
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ducin^  the  mischief.  The  shipowners  might  have  stipu- 
lated, if  they  had  pleased  (I  know  no  law  that  would  hinder 
them),  We  will  take  the  goods  on  6oard,  but  we  shall  not 
be  responsible  at  all,  though  our  ship  is  ever  so  unsea- 
worthy ;  look  out  for  yourselves ;  if  we  put  them  on  board 
a  rotten  ship,  that  is  your  look  out ;  you  shall  not  have  any 
remedy  against  us  if  we  do.  I  say  they  might  have  so  con- 
tracted, and  perhaps  in  some  cases  they  may  actually  so 
contract.  I  do  not  know.  Or  the  shipowner  might,  and 
that  would  have  been  more  reasonable,  have  said,  I  will 
furnish  a  seaworthy  ship,  but  I  stipulate  that  although  the 
ship  is  seaworthy,  and  although  I  have  furnished  it,  I  shall 
only  be  answerable  for  the  vitiation  of  your  policy  of  insur- 
ance, if  you  have  one,  in  case  the  ship  turns  out  not  to  be 
seaworthy ;  and  I  will  protect  myself  against  any  perils  of 
the  seas,  thongh  the  loss  should  be  produced  in  consequence 
of,  or  caused  by,  that  unseaworthiness.  They  might  have 
contracted  in  that  way.  I  think  that  when  this  contract  is 
fairly  looked  at  it  appears  that  they  do  not  so  contract  as 
to  apply  it  to  this  case.  I  think,  and  I  agree  there  with  the 
Court  of  Session  (*),  that  they  have  here  sufficiently  ex- 
pressed in  the  contract  they  will  not  be  responsible  or 
answerable  for  the  consequences  of  a  loss  by  perils  of  the 
seas  or  either  of  the  excepted  perils,  even  though  it  may  be 
produced  by  the  negligence  of  the  mariners.  I  think  that 
they  have  done  that,  and  that  is  what  the  Court  of  Session 
appear  to  have  thought  was  all  that  it  was  necessary  to  say. 
But  then,  my  Lords,  for  some  reasons  or  other,  I  cannot 
exactly  make  out  what,  the  court  below  lost  sight  of  the  fact 
that  if  there  was  a  want  of  seaworthiness  in  the  ship — using 
the  common  phrase  which  is  used  as  meaning  if  the  duty  or 
obligation  to  make  the  ship  reasonably  fit  for  the  voyage 
had  not  been  fulfilled — if  there  was  a  want  of  seaworthiness 
in  that  sense,  and  that  want  of  seaworthiness  caused  the 
loss,  this  contract  did  not  protect  the.shipowners,  and  there- 
fore it  was  incumbent  upon  them  to  see  whether  there  was  a 
want  of  seaworthiness,  and  whether  it  did  produce  the  loss. 
The  point  )vas  raised  on  the  first  plea  in  law  distinctly,  and 
then  there  were  several  additional  pleas  in  law  in  which  it 
90]  *was  not  raised,  and  it  seems  to  have  been  lost  sight 
of ;  and  though  the  issue  directed  was  so  worded  as  to  leave 
this  open,  it  is  so  worded  as  to  lead  me  to  think  that  those 
who  drew  the  issue  were  not  thinking  of  this  point  (no  doubt 
it  would  be  open  upon  the  issue,  but  it  is  not  raised  by  it), 
and  when  there  came  to  be  a  special  verdict,  it  was  found  that 

(')  4th  Series,  vol.  iv,  p.  660. 
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One  of  the  orlop  deck  ports  of  the  said  steamship  was  insnfficieiitlj  fastened, 
and  that  in  consequence  the  said  sea- water  was  thereby  admitted  to  the  hold 
after  the  ship  had  been  five  days  at  sea. 

And  then  it  was  found  that  this  port  was  about  a  foot 
above  the  water-line,  and  that  the  weather  had  been  as  is 
described  in  the  mate's  log. 

Now,  my  Lords,  I  cannot  see  that  this  special  verdict 
finds,  either  one  way  or  the  other,  whether  or  no  there  was 
a  want  of  seaworthiness  or  reasonable  fitness  to  encounter 
the  ordinary  perils  of  the  voyage  or  not.  I  think  that  is  left 
quite  ambiguous  and  uncertain.  I  quite  agree  with  what 
has  been  said,  that  it  was  a  question  of  fact  for  the  jury, 
whether  or  no  the  vessel  was  made  reasonably  fit  to  en- 
counter these  ordinary  perils. 

I  think  also  that  there  are  some  views  of  the  case  in  which, 
though  it  would  still  be  a  question  of  fact  for  the  jury,  there 
coula  not  be  much  doubt  about  it  one  way  or  the  other.  If, 
for  example,  this  port  was  left  unfastened,  so  that  when  any 
ordinary  weather  came  on,  and  the  sea  washed  as  high  as  the 
port,  it  would  be  sure  to  give  way  and  the  water  come  in, 
unless  something  more  was  done — if  in  the  inside  the  wheat 
had  been  piled  up  so  high  against  it  and  covered  it,  so  that 
no  one  would  ever  see  whether  it  had  been  so  left  or  not,  and 
BO  that  if  it  had  been  found  out  or  thought  of,  it  would  have 
required  a  great  deal  of  time  and  trouble  (time  above  all)  to 
remove  the  cargo  to  get  at  it  and  fasten  it — ^if  that  was  found 
to  be  the  case,  and  it  was  found  that  at  the  time  of  sailing  it 
was  in  that  state,  I  can  hardly  imagine  any  jury  findin^^  any- 
thing else  than  that  a  ship  which  sailed  in  that  state  did  not 
sail  in  a  fit  state  to  encounter  such  perils  of  the  sea  as  are 
reasonably  to  be  expected  in  crossing  the  Atlantic.  I  think, 
on  the  other  hand,  if  this  port  had  been,  as  a  port  in  the 
cabin  or  some  other  place  would  often  be,  open,  and  when 
they  were  sailing  out  under  the  lee  of  the  shore  remaining 
open,  but  *quite  capable  of  being  shut  at  a  moment's  [91 
notice  as  soon  as  the  sea  became  in  the  least  degree  rough, 
and  in  case  a  regular  storm  came  on  capable  of  being  closed 
with  a  dead  light — in  such  a  case  as  that  no  one  could,  with 
any  prospect  of  success,  ask  any  reasonable  people,  whether 
they  were  a  jury  or  judges,  to  say  that  that  maae  the  vessel 
unfit  to  encounter  the  perils  of  the  voyage,  because  that 
thing  could  be  set  right  in  a  few  minutes,  and  there  is  always 
some  warning  before  a  storm  comes  on,  so  that  they  would 
have  plenty  of  time  to  put  it  all  right,  and  it  would  have 
been  put  right.  If  they  did  not  put  it  right  after  such  a 
warning,  that  would  be  negligence  on  the  part  of  the  crew, 
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and  not  unseaworthiness  of  the  ship.  Bat  between  these  two 
e^ttremes,  ivhich  seem  to  me  to  be  self-evident  cases  as  to 
what  thejr  would  be,  there  may  be  a  great  deal  of  difficulty 
in  ascertaining  how  it  was  here.  It  may  very  likely  be  a  con- 
tested point  as  to  how  far  the  wheat  was  put  against  this 
port.  That  may  be  one  of  the  contests,  and  there  may  be 
many  others.  1  agree  with  what  has  been  already  said,  that 
nothing  which  is  said  now  about  unseaworthiness  is  at  all 
authoritative.  Of  course  it  is  not  laying  down  the  opinion 
of  the  House,  but  what  I  have  said  is  not  even  the  expres- 
sion of  a  final  and  concluded  opinion  formed  by  myself  as 
an  individual  advising  your  Lordships.  I  merely  express  it 
as  being  what  I  think  might  be  the  case. 

I  have  no  doubt  what  tne  result  will  be ;  it  will  be  a  ques- 
tion, taking  the  whole  circumstances  together,  was  this  ship 
reasonably  fit  when  she  sailed  to  encounter  the  perils,  and 
was  the  damage  that  happened  a  consequence  of  her  being 
unfit,  if  she  was  unfit.  That  question  will  have  to  be  de- 
termined upon  the  whole  circumstances  and  the  whole  of 
*the  evidence.  I  have  merely  indicated  two  extreme  cases 
which  I  think  are  quite  possible,  and  in  one  of  which  I  think 
it  is  quite  clear  that  nobody  would  say  she  was  seaworthy; 
in  the  other  case  I  think  any  one  would  say  she  was  sea- 
worthy. These  are  only  two  extreme  cases — there  must  be 
plenty  of  room  for  dispute  between  the  two.  That  being  so, 
my  Lords,  the  special  verdict  not  stating  enough  to  enable 
us  to  determine  that  cardinal  fact  upon  which  in  my  mind  it 
depends,  whether  the  appellants  or  the  respondents  are  en- 
titled to  judgment,  I  thiuK  it  is  impossible  to  decide  either 
92]  way,  and  consequently  *the  case  must  be  remitted  to 
the  Court  of  Session  to  ascertain  in  such  a  way  as  they  have 
the  means  of  ascertaining  (a  new  trial  is  the  only  course 
which  occurs  to  me)  whether  or  no  the  ship  was  seaworthy 
at  the  time  she  sailed,  and  whether  the  loss  was  occasioned 
by  the  want  of  seaworthiness,  if  such  want  there  was. 

Lord  Gordon  :  My  Lords,  I  quite  concur  with  the  views 
expressed  by  the  noble  and  learned  Lords  who  have  pre- 
ceded me.  I  think  that  it  is  quite  impossible  for  your  Lord- 
ships to  dispose  of  this  case  upon  the  evidence  afforded  by 
the  verdict  of  the  jury. 

It  is  curious,  indeed,  as  Mr.  Benjamin  observed  in  open- 
ing the  case,  that  in  the  very  first  plea  in  law  this  question 
of  unseaworthiness,  as  affording  a  ground  of  claim  against 
the  defenders,  was  stated  in  the  inferior  court. 

The  pursuers  having  sustained  loss  and  damage  to  the  extent  foresaid,  through 
the  unseaworthiness  of  the  defenders'  vessel}  and  the  failure  of  the  defenders  to 
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fulfil  the  said  contract  of  carriage  and  safe  custody,  are  entitled  to  decree  for  the 
sum  sued  for  with  interest  and  expenses. 

And  the  very  last  plea  in  the  case  for  the  appellants,  which 
I  see  is  signed  bv  Mr.  Benjamin,  resumes  this  plea  in  the 
inferior  court,  and  sets  forth  that  the  interlocutor  should  be 
revereed, 

Because  the  respondents'  vessel  was  not  when  she  started  on  her  voyage  in  a 
reasonably  fit  condition  as  regards  a  cargo  of  grain  to  encounter  the  ordlnaify 
perils  of  a  voyage  from  New  York  to  Glasgow,  and  the  damage  caused  to  the 
appellants  was  caused  by  that  unfitness. 

Unfortunately  the  advisers  of  the  appellants  in  the  court 
below  do  not  seem  to  have  brought  before  the  court  the 
legal  effect  of  these  pleas,  and  the  court  evidently,  as  it  ap- 
pears from  the  opinion  of  the  Lord  President,  took  this  as 
conceded ;  for  the  Lord  President  says  that 

If  th^  provided  a  seaworthy  ship,  tight,  staunch,  and  strong,  well  manned, 
and  equipped  for  the  carriage  of  gocEds,  they  say  that  in  consequence  of  the  man- 
ner in  which  the  clause  of  excepted  risks  is  conceived  they  are  free  from  all 
other  liability. 

Having  in  this  way  been  taken  as  conceded  on  the  part  of 
the  defenders,  it  unfortunately  was  not  made  a  poiAt  of 
contest,  and,  as  sometimes  happens  in  cases  where  a  keen 
argument  is  not  *submitted  to  the  court,  a  point  which  [93 
afterwards  turned  out  to  be  material  was  overlooked.  That 
seems  to  have  been  what  occurred  first,  in  framing  the  issue, 
and  secondly,  in  framing  the  special  verdict. 

I  think,  however,  my  Lords,  that  the  course  which  your 
Lordships  have  indicated  with  reference  to  obtaining  further 
investigation  into  the  facts  of  the  case  will  enable  the  case  to 
be  properly  decided,  and  the  case  will  raise  some  very  im- 
portant principles  in  point  of  law.  I  do  not  propose  to  enter 
upon  these  now.  I  think  it  is  better  that  they  should  be 
reserved  for  discussion  when  we  have  the  facts  fully  before 
us  than  that  we  should  state  views  of  the  case  upon  a  hy- 

Eothesis  of  what  may  be  the  result  of  a  future  investigation 
efore  a  jury. 

Inierlocutor  appealed  from  reversed^  and  case  remitted 
ha^ck  to  the  Court  of  Session  with  a  declaration 
that  there  ought  to  he  a  new  trial  of  the  issue. 

Agents  for  the  appellants :  Simson^  WaTcefcyrd  &  Simson. 
Agents  for  the  respondents :  Hollams^  Son  &  Coward. 
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[8  Appeal  Cases,  94.] 

H.L.  (E.),  Nov.  6,  7,  1877. 

[HOUSE  OF  LORDS.] 

94]    *Pbancis  Holcombe  Bead,  Appellant  (') ;  and 
Elijah  Cbosieb  Bailet,  Kespondent. 

JBankrupta^ — Fraud — Proof  hy  or  againei  Joint  or  Separate  E^aie, 

Where  there  is  a  bankruptcy  of  a  firm,  and  there  is  also  a  bankruptcy  of  an  indi- 
vidual member  of  that  firm,  the  joint  estate  of  the  firm  and  the  separate  estate  of 
the  individual  member  are,  as  a  rule,  kept  distinct  from  each  other. 

But  where,  under  the  existing  law  of  bankruptcy,  the  joint  creditors  are  admitted 
to  prove  against  the  separate  estate,  it  is  not  material  whether  the  separate  estate 
has  or  has  not  been,  as  a  matter  of  fact,  benefited  at  the  cost  of  the  joint  estate. 

Where  an  individual  partner,  fraudulently  as  to  his  partners,  withdraws  funds 
from  the  partnership  and  applies  them  to  his  own  use,  the  creditors  of  the  firm  are 
entitled  to  proof  against  the  separate  estate  of  the  individual  partner. 

Per  Lord  Blaokburn  :  The  length  of  time  during  which  the  fraud  was  carried 
on,  could  not  affect  the  rights  of  the  creditors  of  the  firm,  whatever  effect  it  might 
have  if  the  question  arose  solely  between  the  separate  partner  and  the  members  of 
the  firm  itself. 

{})  Afiirming  Law  Rep.,  4  Ch.  D.,  587 ;  and  Leneyy,  ffiU,  whore  the  facts  are  fully 
20  Eng.  Rep.,  739;  nom,  Lacey  v.  HtUf    detailed. 


[8  Appeal  Cases,  106.] 

J.C.  (*),  Nov.  28,  1877. 

[PRIVY  COUNCIL.] 

106]       *JoHN  Samuel  Swire  and  Others,  Plaintiffs; 

and  Robert  Francis,  Defendant. 

ON  APPEAL  FBOM  THE  SUPREME  COUBT  AT  SHANGHAI. 

Priiieipal  and  Agent — Fraudulent  Miarepreeentation  by  on  Agent — lAabUity  of  Princi- 
pal for  Moneye  vrrongfvUy  receiveaby  hie  Agent, 

S.,  being  employed  by  the  respondent  to  carry  on  his  business,  credited  the  re- 
spondent in  account  with  the  appellants  with  the  sum  of  6,800  taels,  which  he  falsely 
represented  to  have  been  advanced  in  the  ordinary  course  of  business  on  certain 
goods  intended  for  shipment.  He  then  drew  a  bill  in  the  name  of  the  respondent's 
iirm  on  the  appellants  for  the  balance  of  account,  and  having  received  the  proceeds 
of  such  bill,  including  the  said  6,800  taels,  appropriated  them  to  his  own  use. 

On  a  special  case  submitting  whether  the  respondent  was  liable  to  the  appellants 
in  the  said  sum  with  interest  from  date  of  receipt  by  S.,  Jield^  that  the  pruceeds  of 
the  bill  having  been  received  as  aforesaid  by  S.  acting  throughout  within  the  scope 
of  his  authority,  belonged  to  the  respondent ;  and  that  he  iiaving  thus  been  paid 
6,800  taels  without  consideration  the  appellants  were  entitled  to  recover  back  the 
same. 

Barwick  v.  7%«  Englieh  Joint  Slock  Bank  ('),  and  Mackay  v.  The  Commercial  Bank 
of  Neto  Brunswick  (*)  approved. 

0)  Law  Rep.,  2  Ex.,  259.  («)  Law  Rep.,  6  P.  C,  412;  9  Eng.  R.,  202. 

(*)  Present :  Sib  Jambs  W.  Golvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Siqth, 
and  Sir  Robert  P.  Coluer. 
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Special  case  stated  as  follows,  February  7,  1877,  in  the 
Supreme  Court  at  Shanghai: — 

**  1.  The  China  Navigation  Company,  Limited  (hereinafter 
referred  to  as  "the  company"),  is  an  English  joint  stock 
company,  having  its  head  office  in  London,  and  is  the  owner 
of  a  line  of  steamers  running  between  Shanghai  and  Hankow 
on  the  River  Yangtsze.  The  general  agents  of  the  company 
in  China  are  the  hrm  of  Butterfield  &  Swire,  of  Shanghai, 
and  the  agents  of  the  company  at  the  various  ports  on  the 
river  work  under  their  direction  and  account  to  them. 

"2.  The  company's  agent  at  Kiukiang  (one  of  the  ports 
on  the  River  Yangtsze,  below  Hankow)  from  the  month  of 
April,  1873,  *to  the  31st  of  March,  1876,  was  the  [107 
above  named  Robert  Francis,  who  was  carrying  on  business 
there  as  a  general  merchant,  under  the  style  or  firm  of  R. 
Francis  &  Co.  The  said  Robert  Francis  also  carried  on 
business  at  Shanghai,  and  resided  there.  He  only  occa- 
sionally visited  Kiukiang,  and  his  business,  including  the 
business  of  the  company,  was  practically  carried  on  by  one 
W.  H.  Shaw,  who  signed  the  name  of  Mr.  Francis's  firm 
per  procuration.  The  said  W.  H.  Shaw  was  engaged  by  the 
said  Robert  Francis,  and  was  paid  by  him.  The  said  Robert 
Francis  was  remunerated  for  his  services  as  agent  for  the 
company  by  a  commission  on  the  net  freights  and^  passage 
moneys  earned  through  the  agency. 

"3.  The  company,  for  the  purpose  of  its  business  at  Kiu- 
kiang, had  a  hulk  or  receiving  ship  moored  off  the  shore 
there,  through  which  goods,  carried  by  its  steamers,  were 
landed  or  shipped,  as  the  case  might  be,  and  goods  intended 
for  shipment  were  frequently  stored  therein.  The  hulk,  and 
the  business  carried  on  therein,  was  under  the  immediate 
control  of  the  said  firm  of  R.  Francis  &  Co. 

*|4.  It  was  part  of  the  business  of  the  general  agents  (on 
their  own  account  as  a  firm,  and  not  as  agents  for  the  com- 
pany) to  make  advances  through  the  company's  local  agents 
to  Chinese  merchants  upon  goods  intended  for  shipment  or 
in  course  of  shipment  by  the  company's  steamers.  Such 
advances  were,  from  time  to  time,  made  through  Messrs.  R. 
Francis  &  Co.,  to  merchants  and  others  shipping  or  intend- 
ing to  ship  from  the  port  of  Kiukiang,  They  were  made 
either  with  sycee,  remitted  for  the  purpose  by  the  general 
agents,  or  with  the  proceeds  of  drafts  drawn  in  respect  of 
them  by  Messrs.  Francis  &  Co.  upon  the  general  agents. 

"  5.  The  instructions  given  by  the  general  agents  to  Messrs. 
R.  Francis  &  Co.  (as  well  as  to  the  other  local  agents  of  the 
company)  were  to  make  such  advances  only  upon  goods  in 
24  Eng.  Rep.  8 
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their  custody  or  under  their  control,  or  in  the  custody  or 
otherwise  under  the  control  of  the  company,  and  the  general 
agents  bad  no  reason  to  suppose  that  the  instructions  were 
not  being  followed.  Each  agency  rendered  accounts  to  the 
general  agents  monthly,  or,  if  required,  of  tener. 

"6.  Messrs.  R.  Francis  <fe  Co.  received  no  specific  remu- 
neration for  conducting  or  superintending  the  business  of 
108]  these  advances,  *and  the  interest  upon  them  was  ac- 
counted for  to  Messrs.  Butterfield  &  Swire  clear  of  any  de- 
duction. They  (Messrs.  R.  Francis  &  Co.)  did,  however, 
derive  benefit  from  the  advances,  inasmuch  as  unless  they 
had  had  facilities  for  making  advances  to  native  shippers 
the  latter  would,  in  many  cases,  have  ^one  to  one  or  other 
of  the  rival  companies  plying  on  the  river  at  the  time,  and 
Messrs.  R.  Francis  &  Co.  would  thereby  have  lost  commis- 
sion. During  the  period  of  three  years  during  which  Messrs. 
Francis  &  Co.  were  the  company's  agents,  advances  of  this 
kind  were  made  through  them  to  the  amount  of  400,000  taels 
and  upwards. 

'*7.  On  and  from  the  Ist  of  April,  1876,  the  agency  of  the 
company  at  Kiukiang  was  transferred  from  Messrs.  R. 
Francis  &  Co.  to  Messrs.  R.  Anderson  &  Co.,  also  of  Kiu- 
kiang, and  Mr.  Shaw  at  the  same  time  entered  the  service  of 
the  latter  firm,  but  he  still  continued  to  represent  the  former 
firm,  which  from  that  date  went  into  liquidation. 

"8.  At  the  time  of  the  transfer  of  the  agency  Mr.  Francis 
himself  was  in  Kiukiang,  having  arrived  there  on  the  27th 
day  of  March,  1876. 

*'9.  Early  in  April,  1876,  and  while  Mr.  Francis  was  still 
in  Kiukiang,  the  general  agents  received  from  Kiukiang  a 
final  cash  account  from  Messrs.  R.  Francis  &  Co.,  under 
date  of  the  31st  March,  and  signed  "pr.  pro.  R.  Francis  & 
Co.,  W.  ^y.  Shaw,  agents,  C.  JN.  Co.'^ 

"In  this  account  Messrs.  Francis  &  Co.  credited  them- 
selves with  the  following  items : 

K.  Tl8. 

*' '  1876,  March  26.    By  advances  Yocksing  on  paper    2,600 
"*  ''  ''  Loong-Kee         "        .     3,200 

"' Kiukiang  Taels    6,800' 

'*This  in  effect  was  a  representation  that  they  had  in  the 
ordinary  course  of  business  advanced  the  sums  named  upon 
two  parcels  of  paper  which  were  awaiting  shipment  by  one 
of  the  company's  steamers,  and  the  general  agents  were  en- 
titled to  assume  that  the  goods  were  m  the  company's  hulk 
or  godown,  or  were  otherwise  under  the  control  of  the  com- 
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pany.  For  the  purposes  of  this  case  it  is  to  be  assumed  that 
no  such  goods  were  ever  received  or  stored  *in  the  [109 
aforesaid  hulk,  nor  were  the  ^oods  ever  under  the  control 
of  the  said  company,  or  the  said  Messrs.  Francis  &  Co. 

^^10.  At  the  same  time  that  the  account  mentioned  in  the 
last  paragraph  was  rendered,  Mr.  W.  H,  Shaw,  in  the  name 
of  Messrs.  R,  Francis  &  Co.,  drew  upon  Messrs.  Butt^rfield 
&  Swire  for  the  balance  shown  by  it,  and  the  draft  was  duly 
honored. 

"11.  On  or  about  the  31st  March,  Messrs.  R.  Francis  & 
Co.  wrote  to  Messrs.  R.  Anderson  &  Co.  as  follows : 

"  *  We  hand  you  for  your  guidance  the  following  state- 
ment of  account  owing  to  the  China  Navigation  Co.,  by  the 
tea  hongs  here,  viz.,  Tls.l,221i^." 

[Then  follow  particulars.] 

"  *  We  also  hand  you  a  list  of  advances  upon  cargo  to  go 
forward. 

"'Tock-Sing      .        .        .       Tl8.2,600 
"*Longkee         .        .        .  ''  3,200 

Tls.5,800 

"*  These  bear  interest  at  12jg  pr.  an.  from  March  26, 1876. 

''  'Pr.  pro.  R.  Francis  &  Co. 
'"W.  Hy.  Shaw. 
*'*  Agents  C.  N.  Co.' 

"12.  In  the  month  of  June,  1876,  Messrs.  R.  Anderson  & 
Co.  rendered  to  Messrs.  Butterlield  &  Swire  a  statement  of 
their  account  with  the  company,  dated  31st  May,  1876,  and 
signed  '*p.  Robt.  Anderson  &  Co.,  W.  H.  Shaw,  agents,  C.  N. 
Co.,"  in  which  they  gave  credit,  under  date  of  10th  May, 
for  K.  Tls.5,800  as  loans  repaid,  and  for  Tls.87  as  interest 
thereon,  from  the  26th  March  to  the  10th  May. 

"  13.  On  the  26th  November,  1876,  Messrs.  K.  Anderson  & 
Co.  informed  Messrs.  Butterfield  &  Swire  that,  on  going  over 
their  accounts,  they  had  found  that  the  K.  Tls.6,800  and  the 
K.  Tls.87,  with  which  they  (Messrs.  Buttertield  &  Swire) 
had  been  credited  in  May,  had  never  been  received  by  them 
(Messrs.  Robt.  Anderson  &  Co.),  and  that  they  had  accord- 
ingly written  back  the  amounts  in  an  account  which  they 
were  then  forwarding.  Practically,  in  consequence  of  this 
step,  Messrs.  Butterheld  &  Swire  have  had  to  pay  the  said 
sum  of  K.  Tls.5,800,  or  its  equivalent,  Shanghai  Tl8.6,073i^, 
and  the  date  on  which  the  payment  may  be  taken  to  have 
been  made  was  the  2d  of  April,  1876. 

**'  14.  Upon  investigation  it  appears  that  the  sums  [110 
said  to  have  been  advanced  never  were  advanced,  and  the 
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only  inference  is  that  Mr.  Shaw  appropriated  them  to  his 
own  use. 

*'15.  Mr.  Shaw  left  China  in  November  last  and  has  not 
yet  returned. 

*'  16.  Neither  the  said  Robert  Francis  nor  Messrs.  Ander- 
son &  Co.,  the  present  agents  of  the  company,  ever  had  any 
reason  to  believe  that  the  said  William  Henry  Shaw  was 
other  than  a  fit  and  proper  person  to  be  engaged  and  em- 
ployed in  the  management  of  the  said  business,  and  no  sus- 
picion of  his  untrustworthiness  ^as  entertained  up  to  the 
time  of  the  discovery  of  the  irregularities  now  alleged 
against  him. 

''17.  In  the  course  of  their  business  as  agents  for  the  com- 
pany Messrs.  R.  Francis  &  Co.  had  to  make  certain  payments 
on  account  of  brokerages  to  shippers,  and  they  from  time 
to  time  rendered  accounts -of  these  payments  to  the  general 
agents,  and  debited  the  company  with  them. 

'*  18.  Messrs.  Anderson  &  Co.  nave  paid  certain  shippers  at 
Kiukiang  the  sum  of  K.  Tls.64^  (equal  to  Shanghai  Tls.STJ-^), 
being  the  amount  of  certain  brokerages  which,  for  the  pur- 
poses of  this  case,  are  to  be  assumed  to  have  been  still  due 
to  them  in  respect  of  shipments  made  in  the  year  1876,  with 
which  amounts  R.  Francis  &  Co.  had  already  debited  the 
company;  the  accounts  in  this  case  also  being  signed  by  Mr. 
Shaw ;  and  Messrs.  Anderson  &  Co.  have  also  debited  the 
company  with  these  payments. 

"The  court  is  to  be  at  liberty  to  draw  such  inferences  of 
fact  as  a  jury  might  draw. 

"The  question  for  the  court  is,  whether  the  defendant  is 
liable  to  the  plaintiffs  in  the  said  sums  of  Tls.6,073^  and 
Tls.57~  respectively. 

"If  the  court  shall  be  of  opinion  in  the  aflSrmative,  then 
judgment  shall  be  entered  up  for  the  plaintiffs  for  such 
amount  as  the  court  determines  to  be  due,  and  as  regards 
the  said  sum  of  Tls.6,073-^  or  such  part  thereof  as  the  court 
may  determine  to  be  due,  with  interest  calculated  from  the 
2d  of  April,  1876,  at  a  rate  to  be  fixed  by  the  court. 

"If  the  court  shall  be  of  opinion  in  the  negative,  then 
judgment  shall  be  entered  up  for  the  defendant. 

"The  costs  to  abide  the  event." 
Ill]    *0n  the  15th  of  February,  1877,  the  Supreme  Court 
dismissed  the  appellants'  claim  with  costs. 

Mr.  Oainsford  Brtuie  {Kv.  Benjamin^  Q.C.,  with  him),  for 
the  appellants,  contended  that  the  judgment  of  the  court 
below  was  wrong  both  in  fact  and  in  law.  It  was  founded 
on  a  mistaken  view  of  the  facts,  because  it  assumed  that 
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W.  H.  Shaw  misappropriated  the  money  of  the  appellants, 
whereas  in  truth  he  misappropriated  tne  money  of  the  re- 
spondent, as  was  shown  by  the  fact  that  a  bill  was  drawn  on 
the  appellants  for  the  pretended  advance,  and  by  the  appel- 
lants paid  to  the  respondent,  to  whom  the  same  thereupon 
belonged.  The  fraud  consisted  in  charging  the  appellants 
in  account  with  advances  not  made,  and  then  drawing  for 
the  amount  of  the  fictitious  advance.  It  was  the  device  of 
Shaw  to  conceal  his  own  embezzlement  of  the  respondent's 
money  by  replacing  it  with  the  appellants'  money.  The 
money  was  allowed  in  account  by  the  appellants  on  the 
fraudulent  misrepresentations  made  by  the  respondent 
through  his  agent  Shaw.  He  contended  that  the  credit  so 
allowed  in  account  for  fictitious  advances  could  not  avail 
the  respondent,  who  could  not  be  permitted,  notwithstand- 
ing his  own  innocence,  to  hold  the  appellants  responsible 
for  the  fraud  of  his  own  manager  and  agent.  He  referred 
to  Mackay  v.  The  Commercial  Bank  of  New  Brunswick  (*) ; 
Swift  V.  Winterbotham  (*) ;  Barwick  v.  The  English  Joini 
Stock  Bank  ('). 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  K.  p.  Collier  :  The  facts  material  to  the  decision  of 
this  case  may  be  shortly  stated.  The  plaintiffs  were  gen- 
eral agents  at  Shanghai  of  the  China  Navigation  Company, 
and  employed  local  agents  at  various  places  in  China,  their 
local  a^nt  at  Kiukiang  being  Mr.  Robert  Francis,  the  de- 
fendant. In  paragraph  4  of  tne  case  it  is  stated :  ^'  It  was 
part  of  the  business  of  the  general  agents,"  that  is,  the 
plaintiffs  ^^(on  their  own  account  as  a  firm,  and  not  as 
agents  for  the  company),  to  make  advances  through  the 
company's  local  agents  to  Chinese  merchants  upon  goods 
intended  for  shipment,  or  *in  course  of  shipment,  by  [112 
the  company's  steamers.  Such  advances  were  from  time  to 
time  made  through  Messrs.  R.  Francis  &  Co.  to  merchants 
and  others  shipping,  or  intending  to  ship,  from  the  port  of 
Kiukiang.  They  were  made  either  with  sycee  remitted  for 
the  purpose  by  the  general  agents,  or  with  the  proceeds  of 
drafts  drawn  in  respect  of  them  by  Messrs.  Francis  &  Co. 
upon  the  general  agents." 

It  may  be  here  observed  that  no  question  arises  founded 
upon  the  actual  remittance  of  sycee.  The  case  goes  on  to 
state,  in  paragraph  9,  *' Early  in  April,  1876,  and  while  Mr. 
Francis  was  still  in  Kiukiang,  the  general  agents  received 

Q)  Law  Rep.,  5  P.  C,  412;  9  Eng.  R.,        («)  Law  Rep.,  8  Q.  B.,  244;  6  Eng.  R., 
202.  202. 

(»)  Law  Rep.,  2  Ex.,  269. 
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from  Kiukiang  a  final  cash  account  from  Messrs.  R.  Francis 
&  Co.,  under  date  of  31st  March,  and  signed  'pr.  pro.  R. 
Francis  &  Co.,  W.  Hy.  Shaw,  agents,  C.  N.  Co.'  In  this 
account  Messrs.  R.  Francis  &  Co.  credited  themselves  with 
the  following  items : — 

**'1876,  March  26:  K.  Tlb. 

"  'By  advances,  Yocksing,  on  paper  .    2,600 
'''  "  Loong-kee  ''     .    3,200 

"*  Kiukiang  taels    5,800' 

"This  in  effect  was  a  representation  that  they  had  in  the 
ordinary  course  of  business  advanced  the  sums  named  upon 
two  parcels  of  paper  which  were  awaiting  shipment  by  one 
of  the  company's  steamers,  and  the  general  agents  were  en- 
titled to  assume  that  the  goods  were  in  the  company's  hulk 
or  godown,  or  were  otherwise  under  the  control  of  the  com- 
pany. For  the  purposes  of  this  case  it  is  to  be  assumed  that 
no  such  goods  were  ever  received  or  stored  in  the  aforesaid 
hulk,  nor  were  the  goods  ever  under  the  control  of  the  said 
company,  or  the  said  Messrs.  Francis  &  Co.  At  the  same 
time  that  the  account  mentioned  in  the  last  paragraph  was 
rendered,  Mr.  W.  H.  Shaw,  in  the  name  of  Messrs.  R.  Fran- 
cis &  Co.,  draw  upon  Messrs.  Butterfield  &  Swire  for  the 
balance  shown  by  it,  and  the  draft  was  duly  honored." 

Their  Lordships  have  to  observe  that  the  draft  is  not  set 
out  in  the  case.  It  does  not  appear  distinctly  upon  what 
day  it  was  drawn,  or  when  it  became  due,  and  was  actually 

faid,  or  what  was  the  amount  of  it.  Only  this  appears,  that 
13]  it  was  drawn  for  the  *balance  of  the  account,  and  that 
balance  was  improperly  increased  as  against  the  plaintiffs 
by  the  sum  of  6,800  taels. 

The  case  goes  on  to  say  that  the  date  of  the  payment  must 
be  taken  to  nave  been  made  on  the  2d  of  April,  1876,  proba- 
bly the  date  on  which  the  bill  was  drawn.  There  follows 
this  further  statement :  *'  Upon  investigation  it  appears  that 
the  sums  said  to  have  been  advanced  never  were  advanced, 
and  the  only  inference  is  that  Mr.  Shaw  appropriated  them 
to  his  own  use.  Mr.  Shaw  left  China  in  November  last  and 
has  not  yet  returned." 

Their  Lordships  are  of  opinion  that  it  was  within  the  scope 
of  the  authority  of  Mr.  Shaw,  as  that  expression  has  been 
defined  in  many  cases,  to  make  out  the  account  which  is 
spoken  of  in  paragraph  9 ;  to  insert  in  it  the  advances  made 
on  goods  on  account  of  the  plaintiffs ;  and  to  draw  the  bill 
for  the  purpose  of  covering  the  balance  of  the  account.     All  I 
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this  was  in  the  ordinary  course  of  business.  It  is  of  course 
not  to  be  assumed  that  he  was  authorized  to  commit  a  fraud 
by  making  the  false  entry  of  the  advance  of  5,800  taels  ;  but 
it  would  nave  been  within  the  scope  of  his  authority  to 
make  an  advance  of  that  kind,  and  to  enter  it  in  the  account 
when  made,  and  the  case,  therefore,  in  their  Lordships' 
opinion,  falls  within  the  principle  which  is  well  stated  by 
Mr.  Justice  Willes  in  the  case  of  Barwick  v.  The  English 
Joint  Stock  Bank{^\  where  he  observes:  "In  all  these 
cases  it  may^  be  said,  as  it  was  said  here,  that  the  master  had 
not  authorized  the  act.  It  is  true  he  had  not  authorized 
the  particular  act,  but  he  has  put  the  agent  in  his  place  to 
do  that  class  of  acts,  and  he  must  be  answerable  for  the 
manner  in  which  that  agent  has  conducted  himself  in  doing 
the  business  which  it  was  the  act  of  his  master  to  place  him 
in."  This  doctrine  has  also  been  laid  down  by  tnis  Board 
in  the  case  of  Mackay  v.  The  Com/merdal  Bank  of  New 
Brunswick  ("). 

Their  Lordships  are  disposed  to  infer  from  paragraph  14 
that  Shaw,  inst^d  of  advancing  the  5,800  taels,  which  he 

Eretended  had  been  advanced  to  merchants  upon  cargoes  to 
B  shipped,  in  reality  appropriated  so  much  of  his  master's 
money  to  bis  own  use,  and  having  so  misappropriated  it, 
drew  a  bill  in  the  name  of  his  master  and  in  the  course  of 
business  upon  the  plaintiffs  for  *replacing  that  money,  [114 
and  that  the  plaintiffs  have  repaid  to  Mr.  Francis  the  money 
of  his  own,  which  had  been  misappropriated  by  his  agent. 
But  even  if  it  be  assumed,  as  pernaps  it  was  in  the  court 
below,  that  Shaw  appropriated  only  the  proceeds  of  the  bill 
which  had  been  drawn  for  the  increased  balance  to  the  ex- 
tent of  5,800  taels,  still  it  appears  to  their  Lordships  that  no 
substantial  difference  would  arise  in  the  legal  bearings  of 
the  case.  The  bill  was  drawn  by  him  in  pursuance  of  a 
general  authority  which  he  had  to  draw  on  behalf  of  Francis 
&  Co.,  whose  sole  representative  he  was  in  the  business 
which  Francis  carried  on  at  Kiukiang ;  it  was  paid  by  the 
defendant  to  the  account  of  Franqis  &  Co.;  for  a  general 
balance,  which  was  improperly  increased  by  the  amount  of 
6,800  taels.  The  proceeds  of  this  bill  belonged  to  Francis 
&  Co.,  and  the  case  comes  to  this,  that  5,800  taels  were  paid 
to  Francis  &  Co.  by  the  plaintiffs  without  any  consideration 
whatever,  and  that  Shaw  fraudulently  misappropriated  that 
money.  In  either  aspect  of  the  case  it  appears  to  their  Lord- 
ships to  fall  within  tne  authority  of  the  case  which  has  been 

Q)  Law  Rep.,  2  Ex.,  269.  {«)  Law  Rep.,  5  P.  C,  412 ;   9  Eng.  R.,  202. 
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referred  to  of  BarwicJc  v.  TTie  English  Joint  Stock  Bank{')y 
as  well  as  within  the  authority  oi  Mackay  v.  The  Commer- 
cial Bank  of  New  Brunswick  ('). 

Their  Lordships  have  only  further  to  observe  that  it  would 
appear  to  them  that  the  court  below  was  somewhat  misled 
by  the  assumption  that  the  law  concerning  the  relations  of 
bailor  and  bailee  applies  to  this  case.  If  the  question  had 
arisen  with  respect  to  an  actual  transmission  of  bullion  or 
coin  which  had  been  stolen  by  Shaw,  the  observations  of  the 
court  would  have  been  applicable,  but  it  appears  to  their 
Lordships  that  this  case  is  governed  by  other  considerations, 
to  which  they  have  referred. 

Under  these  circumstances  their  Lordships  will  humbly 
advise  Her  Majesty  that  the  judgment  of  the  court  below  be 
reversed,  and  that  judgment  be  entered  for  the  plaintiffs  for 
6, 073 J  taels  (Shanghai  currency)  in  addition  to  the  sum  for 
which  it  is  at  present  entered,  together  with  interest  to  be 
fixed  and  calculated,  in  the  manner  provided  by  the  special 
case,  and  that  the  record  be  remanded  to  the  Supreme  Court 
at  Shanghai  for  this  purpose.  The  appellants  will  have  the 
costs  of  the  appeal. 

Solicitors  for  appellants :  FItjlx  &  Co. 

(»)  Law  Rep.,  2  Ex..  269.  («)  Law  Rep.,  6  P  C,  412 ;  9  Eng.  R.,  202. 

See  9  Eng.  Rep.,  222  note ;  Bishop  Dunn  9.  Hartford,  etc.,  43  Conn.,  434  ; 

on  Contracts,  g§  886-801.  Madison,   etc.,    «.    Norwich,    etc.,   24 

A  principal  is  liable  for  the  frand  or  Ind.,  457  ;  Latham  «.  Crosby,  10  Grant's 

miscondact  of  his  agent;  and  he  not  (U.C.)Ch7.,  808. 

only  cannot  take  any  benefit  from  a  Bat  see  Booth  v.  Pierce,  88  N.  Y., 

misrepresentation    fraudulently    made  468,  reversing  40  Barb.,  114;   Smith  v. 

by  the  agent,  but  is  bound  to  make  Tracy,  36  N.  Y.,  79. 

compensation  for  injuries  sustained  by  If  a  tort  is  committed  by  an  agent 

others  thereby;  and  this,  although  the  in  the  course  of  his  employment  while 

principal  may  be  innocent,  provided  the  acting  for  his  principal,  without  a  wil- 

ngent  acted  within  the  scope  of  his  au-  ful  departure  from  his  business,  the 

thority:  Hunter  «.  Hudson  River,  etc.,  principal,  though  ignorant  of  the  act, 

20  Barb.,  494.  is  liable. 

Where  the  principal  receives  the  Where  an  agent  was  directed  to 
benefit  of  a  fraudulent  act,  by  one  act-  get  a  pair  of  horses,  his  principal  ex- 
ing  or  assuming  to  act  as  his  agent,  pecting  he  would  do  so  with  the  own- 
he  is  responsible  for  such  fraudulent  er's  permission,  but  the  agent  misun- 
act :  Presby  t).  Parker,  56  N.  H. ,  409  ;  derstanding  the  instruction  took  the 
Veazie  «.  Williams,  8  How.  (U.S.),  horses  without  leave,  and  in  using 
134;  R.  R.  L,  etc.,  v.  Schunick,  65  them,  killed  one,  the  principal  was 
Ills.,  224  ;  Durst  «.  Burton,  47  N.  Y.,  held  liable  for  the  value  of  the  horse  : 
167.  affirming  2  Lans.,  137;  Law  «.  Moir  t?.  Hopkins,  16  Ills..  313. 
Grant,  37  Wise,  548  ;  S.  C.  on  second  Where  a  general  agent  fraudulently 
appeal,  42  Wise,  555  ;  Cobb  tJ.  Dows,  over  issues  me  stock  of  a  corporation, 
10  N.  Y.,  345  ;  El  well  c.  Chamberlain,  his  principal  is  liable  therefor  :  N.  Y., 
2  Bosw.,  230,  4  Bosw.,  320,  31  N.  Y.,  etc.,  v.  Schuyler,  34  N.  Y.,  30.  34  How. 
013;  Smith  v,  Tracy,  36  N.  Y.,  409;  Pr.,  302;  S.  C.  on  former  appeal,  17 
Jeffrey  «.    Bigelow,   13  Wend.,   518;  N.  Y.,608;    Bruff  ia.  Mali,  86  N.  Y., 
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200,  206;  Tome  «.  Parkersborg,  etc.,  57  How.  Pr.,  184,  reyersing  16  Hun, 

39  M<L,  37,  78  ««  Mj.;  Willis  v.  Fry,  526. 

36  Leg.  Int.,  47,  6  Weekly  Notes  Cas.  All  the  members  of  a  firm  are  an- 
(Penn.),  461 ;  Merchants'  Bank  v.  State  swerable  for  a  fraud  committed  by  their 
Bank,  10  Wallace,  604.  agent  acting  within  the  scope  of  nis  an- 
See,  however,  ^lUmore,  etc. , «.  Wil-  thority  in  |^e  sale  of  partnership  prop- 
kins,  44  Md.,  12 ;  Board,  etc.,  v.  Deyoe,  ertj;  Locke  v.  Steams,  1  Metcalf,  560. 


[3  Appeal  Oases,  115.] 

J.C.{*),  Noy.  7,  8,  9;  Dec.  10,  1877. 

[PRIVY  COUNCIL.] 

*Geobge  Henry  Davenport,  Defendant;   and    [115 
Her  Majesty  The  Queen,  PlaintiflE. 

ON  APPEAL  FBOM  THE  8UPBEME  GOUBT  OF  QUEENSLAND. 

Qmemdand  AffHeuUural  Raervet  Act  0/I868,  <.  8 — Leasing  Act  of  1866 — Leaae^ 

Forfeiture—  Waiver — Rent  received  under  Protest 


A  lease  of  Crown  lands  for  eight  years  haying  been  granted  by  the  respondent 
under  81  Vict  No.  46,  subject  to  the  terms  and  conditions  contained  in  the  Agricol- 
tural  Reseryes  Act  of  1868  and  the  Leasing  Act  of  1866,  the  lessee  fuled  to  perform 
his  covenant  to  cnltivate  one-sixth  of  the  said  lands  within  a  year  from  the  aUot- 
ment  thereot  Rent,  howeyer,  for  the  whole  term  of  years  was  subseqnently  received 
bv  the  government,  the  latest  being  in  1878,  with  full  knowledge  of  tne  above  breach 
of  covenant,  but  alter  notification  in  the  Gaxettes  of  1869,  1870,  and  1871,  that  the 
aame  would  be  rec^ved  conditionally  and  without  prejudice  to  the  rights  of  the 
government : 

Meld,  in  ejectment  brought  by  the  respondent,  that  whether  or  not  a  valid  grant 
could  be  made  to  a  selector  failing  to  perform  the  condition  under  sect.  8  of  the 
Agrieultaral  Reserves  Act,  the  same  section  read  into  the  above  lease  does  not  render 
it  void,  but  voidable  at  the  option  of  the  lessor,  on  breach  of  condition  by  the  lessee. 

Beld,  ifirther,  that  assuming  a  forfeiture  had  accrued,  it  was  waived  by  the  receipt 
of  rent,  notwithstanding  the  notifications. 

Where  money  is  paia  and  received  as  rent  under  a  lease,  a  mere  protest  that  it  is 
accepted  conditionally  and  without  prejudice  to  the  right  to  insist  upon  a  prior  for- 
feiture cannot  countervail  the  fact  of  such  receipt. 

Appeal  from  an  order  of  the  Supreme  Court  of  Queens- 
land (March  9, 1875),  discharging  a  rule  to  set  aside  a  verdict 
found  for  the  respondent  and  to  enter  a  nonsuit  or  a  verdict 
for  the  appellant,  or  for  a  new  trial  in  an  action  of  eject- 
ment brought  in  the  name  of  Her  Majesty,  on  the  fiat  or  her 
Attorney-General  for  Queensland,  to  recover  320  acres  of 
land  in  the  county  of  Aubigny  in  that  colony.  The  action 
was  brought  under  the  Audit  Act  (Queensland),  25  Vict. 
No.  15,  sect.  57.  The  writ  of  ejectment  *(Sept.  16,  [116 
1874)  was  directed  to  the  appellant  as  tenant  m  possession, 
and  laid  the  title  of  Her  Majesty  as  having  accrued  on  and 
since  the  3d  of  May,  1869.    Afterwards,  on  the  11th  of  No- 

(*)  Preaeni:  Sir  Baknes  Pkacock,  Sia  Montagus  £.  Smith,  and  Sir  Robert  P. 
CoLum. 

24  Eng.  Rep.  9 
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vember,  1874,  one  C.  Ot.  D'Abedyll  appeared  bv  leave  of  a 
judge  and  defended  as  landlord  of  the  appellant  for  the 
whole  of  the  land  mentioned  in  the  writ.  *  On  the  Ist  of  De- 
cember, 1874,  a  suggestion  of  the  death  of  Abedyll  was  en- 
tered on  the  record,  and  the  proceedings  were,  by  order  of 
the  court,  continued  against  the  appellant. 

The  main  questions  involved  in  the  appeal  were,  first, 
whether  a  lease  granted  by  the  Crown  under  and  in  pur- 
suance of  the  Agricultural  Reserves  Act  of  1863  and  the 
Leasing  Act  of  1866,  to  the  person  under  whom  the  appel- 
lant claimed,  ever  became  liable  to  be  forfeited ;  and  next 
whether,  assuming  that  it  had  become  so  liable,  the  right  of 
forfeiture  had  not  been  waived. 

The  terms  of  the  lease  and  the  sections  of  the  various  acts, 
so  far  as  they  are  material,  together  with  the  facts  of  the 
case,  are  sufficiently  set  forth  in  the  judgment  of  their  Lord- 
ships. 

Mr.  Benjamin^  Q.C.,  and  Mr.  J,  D.  Wood{}S,T.  Davenport 
with  them),  for  the  appellant :  First,  this  action  is  premature. 
The  meaning  of  the  proviso  in  sect.  12  of  the  Leasing  Act  of 
1866  (30  Vict.  No.  1§)  is  that  if  land  in  an  agricultural  re- 
serve is  taken  up  on  lease,  the  lessee  shall  be  bound  to  culti- 
vate not  less  than  one-sixth  of  it  within  the  term  granted  by 
the  lease,  and  not  that  he  shall  be  bound  to  cultivate  the 
same  within  twelve  months  from  the  commencement  of  the 
term.  Such  term  had  not  expired  at  the  date  of  action 
broi^ht.  Further,  the  Crown  Lands  Alienation  Act  of  1868 
(31  Vict.  No.  46)  became  law  before  the  lease  in  question 
was  executed,  though  after  the  payment  of  the  first  year's 
rent  by  the  intended  lessee.  The  effect  of  that  was  that  if, 
according  to  the  true  interpretation  of  the  above  proviso, 
the  lessee  was  bound  to  fulfil  the  condition  as  to  cultivation 
within  twelve  months  from  the  commencement  of  the  term 
instead  of  at  any  time  within  the  term,  then,  under  sect.  68 
of  the  new  act  the  improvements  substituted  thereby  in  lieu 
of  cultivation  might  be  effected  at  any  time  within  the  term, 
117]  which  had  *not  expired  when  the  action  was  brought. 
No  breach  of  covenant  had  occurred  which  would  entitle 
the  Crown  to  declare  a  forfeiture,  cf,  sects.  7  and  8  of  the 
act  of  1863,  in  connection  with  sect.  12  of  the  act  of  1866 ; 
and  under  the  circumstances  the  lease  could  not  have  been 
determined  except  for  non-payment  of  rent.  The  appellant 
had  the  whole  eight  years  to  make  improvements  in  ;  if  he 
failed  to  effect  them  he  might  be  disentitled  to  a  grant  in 
fee  at  the  end  of  the  term,  but  while  the  term  subsisted  he 
could  not  be  ejected.     Reference  was  rpade  to  sect.  51,  subs.  9 
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of  the  act  of  1868.  Moreover,  the  Crown  has  not  refunded 
to  the  appellant  the  rent  or  purchase- money  paid  by  him, 
less  one-fourth,  as  by  sect.  8  of  the  Agricultural  Reserves 
Act  of  1863  is  provided  to  be  done  whenever  the  Crown  in- 
sists on  its  right  of  forfeiture. 

It  appears  from  the  evidence  that  after  payment  of  the 
rent  for  the  fourth  year  the  Commissioner  of  Crown  Lands 
granted  to  the  appellant  a  certificate  relating  to  the  lands  in 
question  in  this  appeal,  and  other  lands,  to  the  effect  that 
the  conditions  therein  specified  had  been  fulfilled  by  the 
lessee,  as  required  by  the  act,  to  entitle  him  to  a  deed  of 
grant  in  fee  simple,  on  payment  of  the  balance  of  rent  due. 
The  court  below,  no  doubt,  had  held  that  the  certificate  was 
insufficient,  since  it  failed  to  show  that  improvements  of  the 
value  of  6  shillings  per  acre  had  been  effected  in  the  par- 
ticular parcel  of  land  in  question,  as  it  merely  stated  that 
improvements  of  the  value  of  6  shillings  per  acre  on  the 
total  number  of  acres  to  which  the  certificate  related  had 
been  effected.  Such  certificate,  it  was  contended,  was  con- 
clusive. They  referred  to  StaUhard  v.  Lee^;  Milner  v. 
Field  i^)'^  CoLomal  Bank  qf  Australia  v.  WiUani^)^  in 
which  Reg.  v.  Bolioni^)  was  cited.  Reference  was  also 
made  to  Oodardy.  Oray  (*).  Next,  assuming  that  there  had 
been  a  forfeiture,  it  was  waived.  The  Crown,  with  full 
knowledge  through  its  agent,  the  Minister  for  Lands,  that 
the  lease  was  liable  to  be  forfeited,  received  rent  from  the 
lessee ;  i)ermitted  its  Surveyor-General  to  register  a  transfer 
from  *the  lessee  to  the  appellant ;  and  also  received  [118 
rent  from  the  appellant.  With  regard  to  the  notices  in  the 
0<izeUes  of  1869,  1870,  and  1871,  relating  to  payment  of 
rents,  no  evidence  was  offered  that  they  ever  came  to  the 
knowledge  of  the  appellant.  Even  if  they  had,  they  would 
not  have  rendered  the  receipt  of  rent  any  the  less  a  waiver 
of  any  prior  forfeiture.  See  Croft  v.  Lumley  (").  This  case 
is  stronger  since  the  government  received  the  money  eo 
nomine  as  rent :  Goodwin  v.  Roberts  (').  See  notes  to  Dum- 
por^s  Case{'). 

The  option  was  with  the  government,  and  it  preferred  to 
waive  the  forfeiture,  receive  the  rent,  and  revive  the  lease. 
There  is  no  such  thing  as  an  absolute  forfeiture  which  can- 
not be  waived.  That  might  have  been  so  formerly,  and  Lord 
Coke  distinguished  between  void  and  voidable;  but  that 

0)  8  B.  A  a,  864.  (»)  Law  Rep.,  6  Q.  B.,  189. 

O  6  Ex.,  829.  (•)  6  H.  L.  C,  672;  6  E.  A  B.,  648, 

(»)  Law  Rep.,  6  P.  C,  417,  448 ;  9  Eng.     668. 
R..  225,  248.  C)  Law  Rep.,  I  App.  Ca.,  476, 

(*)  1  Q.  B.,  66.  {«)  1  Sm.  L.  C,  41, 
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distinction  has  vanished.  [Sir  Montague  E.  Smith  :  Prob- 
ably the  other  side  say  that  the  Crown  is  so  fettered  by 
acts  of  Parliament  that  it  cannot  exercise  its  discretion.] 
That  would  not  be  giving  the  Crown  the  same  rights  as  in- 
dividuals: Bridges  v.  Longmani^),  Sect.  8  of  the  act  of 
1863  renders  this  lease  voidable  at  the  option  of  the  Crown. 
[Sir  Barnes  Peacock  referred  to  Maxwell  on  Interpreta- 
tion of  Statutes,  p.  186.]  See  Attorney-Oeneral  v.  JStter- 
shank  (•)  and  Malins  v.  Freeman  (*). 

Sir  Mardinge  Oiffard^  S.Q-.,  and  Mr.  KeJcewich^  Q.C.  (Mr. 
C,  Bowen  with  them),  for  the  respondent :  First,  with  re- 
gard to  the  (^[uestion  of  forfeiture  of  the  lease.*  The  lessee 
did  not  within  12  months  from  the  date  of  selection  or  from 
the  date  of  the  lease  make  a  declaration  in  the  form  con- 
tained in  the  schedule  to  the  Agricultural  Reserves  Act  of 
1863,  that  he  had  cultivated  not  less  than  one-sixth  of  the 
said  land,  nor  in  fact  was  not  less  than  one-sixth,  or  any  of 
the  said  land  cultivated  within  either  of  those  periods.  The 
lessee  did  not  at  any  time  within  either  of  those  periods 
119]  prove  by  two  credible  *witnesse8  to  the  satisfaction 
of  the  commissioner  for  the  district  in  which  the  land  is 
situate  that  he  was  then  or  at  the  time  of  selection  a  resident 
within  the  district,  nor  did  the  lessee  perform  on  the  land 
improvements  in  lieu  of  cultivation,  either  by  fencing  or 
otherwise,  in  the  aggregate  equal  to  the  sum  of  6  shillings 
per  acre  on  the  total  number  of  acres  in  the  selection.  And 
m  consequence,  according  to  the  right  construction  of  the 
sections  referred  to  in  this  case,  the  lessee  having  failed  to 
fulfil  the  statutory  conditions  of  the  lease,  his  right  and 
interest  to  the  lana  absolutely  ceased  and  determined.  If, 
therefore,  the  appellant  is  to  succeed  the  term  must  be  re- 
vived. The  reason  and  policy  of  the  Land  Acts  were  that 
the  land  should  be  settled  on  and  improved,  or  else  that  the 
selector  should  not  have  the  land.  That  was  why  each 
selector  was  only  to  have  a  limited  (Quantity  of  320  acres  of 
land ;  and  also  why  the  acts  distinguished  between  pastoral 
and  agricultural  holdings.  And  the  lease  is  not  a  lease  in 
the  sense  in  which  that  word  is  used  in  England,  but  an 
arrangement  giving  the  option  of  purchase  by  performing 
certain  conditions.  The  act  of  1866  merely  provides  a  system 
of  deferred  purchase.  That  which  gives  the  lessee  his  title 
or  interest  is  the  fulfilment  of  the  conditions.  The  lease  is 
merely  a  convenient  form  of  recording  the  transaction.  With 
regard  to  the  effect  of  sect.  8  of  the  act  of  1868,  there  is  no 
difference  as  to  rules  of  construction  between  acts  of  Parlia- 

(>)  24  3eav.,  27.         {•)  Law  Rep.,  6  P.  C,  864.         (»)  4  Ring.  N.  C,  896. 


VoL  m.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  69 

J.C.  Davenport  v.  The  Qaeen.  187" 

meDt  and  private  deeds.  The  intention  of  the  parties  or  of 
the  Legislature  must  be  looked  to,  and  the  constraction  ar- 
rived at  in  the  ordinary  way;  see  preamble  of  act  of  1863, 
and  sects.  2  and  13. 

With  regard  to  the  certificate  of  fulfilment  of  conditions 
relied  on  by  the  other  side,  it  was  only  a  certificate  under 
the  Grown  Lands  Alienation  Act,  1868,  s.  61,  subs.  6,  and 
bad  no  application  to  land  of  the  class  to  which  the  locus  in 
quo  belonged,  and  was  inoperative.  Neither  the  appellant, 
nor  any  person  claiming  under  the  lease,  has  obtained  a 
certificate  under  sect.  68  of  the  Crown  Lands  Alienation 
Act,  1868. 

It  was  also  contended  that  there  had  been  no  waiver  in 
fact  of  any  forfeiture,  assuming  one  to  have  occurred ;  and 
no  power  m  the  Crown,  having  regard  to  the  true  construc- 
tion and  policy  of  the  acts,  to  remit  or  waive  the  same,  ex- 
cept in  respect  of  *re8idence.  Such  power  resided  [120 
exclusively  in  the  Legislature,  and  there  had  been  no  waiver 
or  remission Jby  the  lS?gislature  or  under  its  authority. 

Mr.  J.  D.  Wood  replied. 

Dec.  10.   The  j  udgmen t  of  their  Lordships  was  delivered  by 

Sib  Montague  £.  Smith  :  This  was  an  action  of  eject- 
ment in  the  Supreme  Court  of  Queensland,  brought  by  Her 
Majesty  to  recover  an  allotment,  part  of  the  Crown  lands  of 
the  colony,  which  had  been  leased  for  eight  years  to  one 
Meyer,  on  the  ground  that  the  lease  was  forfeited.  The 
allotment  consisted  of  320  acres,  numbered  196  in  the  Barl- 
ing Downs  district,  and  formed  part  of  what  is  called  ^^agri- 
cultural reserves." 

The  principal  questions  for  consideration  are,  first,  whether 
the  lease  was  forfeited,  and,  secondly,  if  so,  whether  the  for- 
feiture could  be,  and  was,  waived  by  the  Crown. 

Several  statutes  have  been  passed  by  the  colonial  legisla- 
ture regulating  the  sale  and  letting  of  the  waste  lands  of  the 
Crown.  The  principal  enactments  relating  to  the  questions 
raised  in  this  appeal  are  the  following : — 

The  Agricultural  Reserves  Act  of  1863  (27  Vict.  No.  23), 
after  empowering  the  governor  in  council  to  set  apart  lands 
for  agricultural  purposes,  to  be  denominated  agricultural 
reserves,  and  to  offer  them  for  sale  in  portions  of  not  more 
than  320  acres,  at  a  fixed  price  of  20^.  an  acre,  enacts  as 
follows : 

Sect.  4.  **  Any  person  desiring  to  purchase  land  in  an  agri- 
cultural reserve,  after  the  same  has  been  proclaimed  open 
for  sale,  may  apply  to  the  land  agent  for  the  district  in  wmch 
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the  reserve  is  situated,  and  shall  point  out  the  particular 
portion  of  land,  and  shall  at  the  same  time  pay  to  the  land 
agent  the  sum  of  20  shillings  for  every  acre,  together  with 
the  amount  of  deed  fee,  and  he  shall,  subject  to  the  pro- 
visions hereinafter  contained,  be  deemed  to  be  the  purchaser 
of  said  land,  and  entitled  to  a  grant  in  fee  simple." 

Sect.  7.  "If  within  twelve  months  from  the  date  of  selec- 
121]  tion,  *the  selector  of  land  in  an  agricultural  reserve 
shall  make  a  declaration  in  the  form  contained  in  the  sched- 
ule to  this  act,  that  he  has  actually  resided  on  the  lands  held 
by  him  in  the  said  reserve  for  a  period  of  not  less  than  six 
months,  and  that  he  has  cultivated  not  less  than  one-sixth 
of  the  land  so  selected,  and  shall  have  fenced  in  the  said 
selection  with  a  substantial  fence  of  not  less  than  two  rails, 
then  a  deed  of  grant  shall  be  issued  to  such  selector:  Pro- 
vided that  the  governor  or  other  oflBicer  appointed  in  that 
behalf  may  require  any  reasonable  evidence  in  support  of 
the  truth  of  sucn  declaration. 

Sect.  8.  "If  any  person  selecting  lands  in  an -agricultural 
reserve  shall  fail  to  occupy  and  improve  the  same,  as  re- 
quired by  sect.  7  of  this  act,  then  the  right  and  interest  of 
such  selector  to  the  land  selected  shall  cease  and  determine, 
and  the  amount  of  the  purchase-money,  less  by  one-fourth 
part,  shall  be  refunded  to  him  by  the  issue  of  a  laud  order, 
entitling  the  holder  to  the  remission  of  such  three-fourths  of 
the  same  in  the  purchase  of  other  Crown  lands." 

The  scheme  of  this  act,  which  provided  only  for  the  sale 
of  agricultural  reserves,  was  that  the  selector  should  pay  at 
the  time  of  selection  the  full  purchase-money  of  20  shillings 
per  acre,  and  should  then,  subject  to  the  performance  of  cer- 
tain conditions,  be  deemed  to  be  the  purchaser,  and  entitled 
to  a  grant  in  fee.  No  present  term  or  estate  was  conferred 
upon  the  selector,  but  only  an  inchoate  right  to  a  grant, 
liable  to  be  defeated  on  failure  to  perform  the  conditions, 
the  selector  in  that  case  being  entitled  to  have  "the  amount 
of  his  purchase-money,  less  by  one-fourth,"  refunded  to  him 
in  the  manner  described. 

Three  years  later  the  Leasing  Act  of  1866  (30  Vict.  No.  12) 
was  passed,  under  which  the  lease  in  question  was  granted. 
This  act  made  provision  for  leasing  lands  which  had  been 
put  up  for  sale  by  auction  and  not  sold.  One  year's  rent 
was  to  be  paid  in  advance  by  applicants  for  leases. 

It  contained  the  following  f urtner  enactments : — 

Sect.  5.  "The  person  declared  lessee  shall  receive  from  the 
land  agent  a  lease  in  such  form  as  the  governor  in  council 
shall  appoint,  and  shall  sign  a  duplicate  lease,  which  shall 
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be  forwarded  by  the  land  agent  to  the  office  of  the  Surveyor- 
General." 

*Sect.  6.  "Every  such  lease  shall  be  made  subject  [122 
to  the  following  conditions: — 

"(1.)  The  terra  thereof  shall  be  for  eight  years  inclusive, 
commencing  from  the  first  payment  of  rent. 

"(2.)  The  yearly  rent  shall  be  at  the  rate  of  two  shillings 
and  sixpence  per  acre  when  the  upset  price  of  the  land  or 
the  sum  for  which  it  is  open  to  purchase  by  selection  is  20 
shillings  per  acre ;  but  if  the  upset  price  of  such  land  or  the 

{)rice  at  which  such  land  is  open  to  purchase  by  selection  be 
ligher  than  20  shillings  per  acre,  then  the  rent  shall  be  in- 
creased in  proportion. 

"(3.)  The  rent  for  the  second  and  each  succeeding  vear 
shall  be  paid  in  cash  in  advance  to  the  treasury  at  Brisbane 
on  or  before  the  Ist  day  of  January,  and  in  default  of  such 
payment  in  advance  the  lease  shall  be  forfeited,  and  the  land 
and  all  the  improvements  thereon  shall  revert  to  the  Crown." 

This  sub-section  then  provides  that  the  lessee  may  defeat 
the  forfeiture  by  paying  the  rent  and  a  certain  amount  by 
way  of  penalty  within  ninety  davs. 

"(4.)  So  soon  as  the  lessee  shall  have  made  the  eighth 
payment  of  rent  as  aforesaid,  he  shall  be  entitled  to  a  deed 
of  grant  in  fee  simple,  subject,  however,  to  the  payment  of 
the  fees  chargeable  on  the  issue  of  deeds  of  grant. 

'*(5.)  If  at  sjiy  time  during  the  term  of  such  lease  the 
lessee  shall  pay  m  cash  or  land  orders  into  the  treasury  at 
Brisbane  the  rent  for  the  unexpired  portion  of  such  term,  he 
shall  be  forthwith  entitled  to  a  deed  of  grant  in  fee  simple, 
subject,  however,  to  the  payment  of  the  fees  chargeable  on 
the  issue  of  deeds  of  grant."  • 

The  following  section  brought  unselected  allotments  of  the 
agricultural  reserves  within  the  operation  of  this  act : 

Sect.  12.  '*  All  lands  in  agricultural  reserves  which  shall 
have  been  or  may  hereafter  be  proclaimed  as  open  for  selec- 
tion, and  have  remained  so  open  and  unselected  for  one  cal- 
endar month,  shall  be  open  to  lease  by  the  first  applicant 
under  the  terms  and  conditions  specified  in  the  sixth  clause 
of  this  act :  Provided  only,  that  if  taken  up  on  lease  they 
shall  be  subject  to  the  same  condition  and  restriction  as  to 
cultivation  and  quantity  as  if  they  were  selected  by  pur- 
chase." 

By  sect.  17,  so  much  of  the  7th  clause  of  the  Agricultural 
♦Reserves  Act  of  1863  as  required  residence  on  and  [123 
fencing  of  selections  was  repealed. 

This  was  the  state  of  legislation  when  Meyer  became  the 
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appellant  for  a  lease  of  the  allotment  in  miestion  ;  bat  before 
his  lease  was  granted,  an  act  to  consolidate  and  amend  tbe 
laws  relating  to  the  alienation  of  Grown  lands  was  passed, 
viz.,  The  Crown  Lands  Alienation  Act  of  1868  (31  Vict. 
No.  46).    It  contains  the  following  enactment : — 

."  Any  selector  who  before  the  passing  of  this  act  shall  have 
selected  land  in  any  agricultural  reserve  under  the  4th  and 
6th  sections  of  the  Agricultural  Reserves  Act  of  1863,  or 
Leasing  Act  of  1866,  and  who  shall  have  proved  by  two  cred- 
ible witnesses  to  the  satisfaction  of  the  commissioner  that  he, 
his  heirs,  assigns,  or  lessees  is,  or  at  the  time  of  selection 
was,  a  resident  within  the  district  over  which  such  commis- 
sioner may  have  jurisdiction,  is  hereby  empowered  at  his 
option  to  substitute  improvements  in  lieu  of  cultivation,  the 
fencing  of  the  said  land  to  be  deemed  and  taken  to  be  part 
of  the  said  improvements,  provided  that  such  improvements 
shall  in  the  aggregate  be  equal  to  the  sum  of  5  shillings  per 
acre,  on  the  total  number  of  acres  so  selected  by  him  as 
aforesaid.  And  upon  the  said  selector  proving  by  two  cred- 
ible witnesses  to  the  satisfaction  of  the  commissioner  of  the 
district  that  he  has  performed  the  conditions  aforesaid, 
then  the  said  commissioner  shall  issue  a  certificate  accord- 
ingly, and  the  said  selector  shall  thereupon  be  -entitled  to  a 
deea  of  grant  in  fee  simple,  subject,  however,  to  the  payment 
of  the  fees  chargeable  in  the  issue  of  the  said  deed  of  grant 
and  balance  of  rent  due." 

The  terms  and  conditions  of  the  leases  to  be  issued  under 
this  act  are  prescribed  by  sect.  51. 

The  lease  is  from  Her  Majesty,  and  is  dated  on  the  1st  of 
May,  1868.  After  reciting  that  Meyer,  in  pursuance  of  the 
Agricultural  Reserves  Act  of  1863,  and  Leasing  Act  of  1866, 
had  applied  to  be  declared  lessee  of  the  allotment,  and  paid 
£40  as  the  first  year's  rent  in  advance,  Her  Majesty,  in  con- 
sideration of  tbe  rent  so  paid  in  advance,  and  of  the  cove- 
nants by  the  lessee,  demised  the  land  to  Meyer  for  the  term 
of  eight  years,  from  the  23d  of  September,  1867,  "being  the 
day  upon  which  the  first  payment  of  rent  wa^  made,  and 
thenceforth  fully  to  be  complete  and  ended,  with  all  the 
124]  *rights  of  purchase  and  other  rights,  powers,  and 
privileges,  and  subject  to  the  terms,  conditions,  exceptions, 
reservations,  provisos,  penalties  and  forfeitures  in  the  said 
acts  contained." 

The  reddendum  is :  "  Yielding  and  paying  to  us,  our  heirs 
and  successors,  yearly,  and  every  year  in  advance  during 
the  continuance  of  the  said  lease,  the  rent  or  sum  named  in 
the  second  schedule."     (This  schedule  provides  for  the  first 
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payment  on  the  23d  of  September,  1867,  and  for  subsequent 
payments  on  the  Ist  of  /anuary  in  the  years  from  1869  to 
1875  inclusive).  The  lease  contains  covenants  by  the  lessee 
for  payment  of  the  rent,  and  also  to  cultivate  at  least  one- 
BLXtu  part  of  the  land  within  one  year  from  the  commence- 
ment of  the  term  of  the  lease,  and  to  observe,  perform,  and 
keep  the  clauses,  conditions,  and  provisos  applicable  to  the 
lands  demised  in  the  acts  contained. 

It  appears  that  two  transfers  of  the  lease  have  been  made, 
viz.,  one  from  Me^er  to  Mr.  Davenport  (the  appellant),  and 
the  other  from  him  to  Mr.  D^Abedyll,  and  that  both  were 
registered  by  the  Surveyor- General,  the  first  on  the  14th  of 
June,  1869,  and  the  last  on  the  28th  of  June,  1870.  The  ap- 
pellant was  in  possession  as  tenant  to  Mr.  D' Abedyll  when 
the  ejectment  was  brought. 

The  forfeiture  insisted  upon  by  the  Crown  is  the  failure  of 
Meyer  to  cultivate  or  improve  the  allotment  within  a  year 
from  the  23d  of  September,  1867,  the  date  of  his  application 
to  be  declared  lessee.  In  point  of  fact  this  failure  nappened, 
but  the  appellant  contends,  on  grounds  to  be  presently  ad- 
verted to,  that  a  forfeiture  was  not  thereby  incurred,  or  if  it 
was,  that  it  has  been  waived.  He  relies  moreover  on  a  cer- 
tificate granted  bv  the  Commissioner  of  Crown  Lands. 

The  principal  facts  are  undisputed.  The  rent  payable  on 
the  Ist  of  January,  1869,  was  duly  paid  into  the  colonial 
treasury,  but  there  being  no  evidence  that  the  Crown  was 
then  made  aware  of  the  non-improvement,  nothing  turns 
upon  this  payment.  However,  on  the  1st  of  February  in 
that  year  the  surveyor  of  the  Darling  Down  district,  who 
had  been  directed  by  the  Surveyor- General  to  examine  the 
allotments  which  had  been  leased,  made  a  report  in  which 
he  stated  that  no  cultivation  or  improvement  had  been  made, 
among  others,  in  the  allotment  in  question.  A  copy  of  this 
report  was  sent  in  the  month  of  June  following  by  *the  [125 
Survevor-General  to  Mr.  Taylor,  the  Minister  for  Lands  of 
the  colony.  Mr.  Taylor,  who  was  examined  at  the  trial,  de- 
posed that  having  made  himself  acquainted  with  the  report 
he  laid  it  before  his  colleagues  in  the  ministry,  and  that 
the  result  of  their  deliberations  was  a  determination  not  to 
proceed  for  the  forfeiture  of  the  allotments,  but  to  allow  the 
future  rents  to  be  paid.  Mr.  Taylor  says  he  thereupon  told 
the  Surveyor-Gteneral  to  take  no  action  on  this  report,  add- 
ing, "we  could  not  afford  it." 

Accordingly,  Mr.  D' Abedyll  paid  the  subsequent  yearly 
rents  in  advance  as  they  became  due,  viz.,  on  the  Ist  of  Jan- 
uary in  the  years  1870,  1871,  and  1872 ;  and  on  the  31st  of 
24  Eng.  Rep.  10 
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May,  1873,  he  paid  in  advance  the  whole  of  the  remaining 
rent  accruing  under  the  lease.  He  paid  at  the  same  time 
the  fees  chargeable  on  the  issue  of  deeds  of  grant. 

It  is  not  denied  that  the  Minister  of  Lands  was  made  ac- 
quainted with  these  payments,  nor  that  they  were  paid  "as 
rent ;"  and  it  cannot  be  doubted  that  the  minister  knew  they 
were  so  paid. 

Two  receipts  given  by  the  local  land  agent  were  produced, 
in  which  the  payments  are  described  as  "rents." 

On  the  23d  of  December,  1869,  a  notice  headed  "  Payment 
of  Rents  under  the  Leasing  Act,  1866,"  was  published  in 
the  Oazette,  After  giving  notice  to  lessees  living  at  a  dis- 
tance from  Brisbane  that  the  local  land  agents  had  been  in- 
structed to  receive  "the  rents,"  it  contains  the  following 
note : — 

"The  accompanying  schedule  contains  all  selections  made 
tinder  the  Leasing  Act  of  1866,  excepting  those  which  have 
been  forfeited  for  non-payment  of  rent.  Rents  which  may 
be  received  upon  such  of  these  selections  as  may  have  been 
forfeited  by  operation  of  law,  will  be  deemed  to  have  been 
received  conditionally,  and  without  prejudice  to  the  right  of 
the  government  to  deal  with  the  same  according  to  the  pro- 
visions contained  in  the  act  in  that  behalf." 

The  schedule  contained  the  name  of  the  appellant  (who  was 
then  the  assignee  of  the  le^se),  the  allotment  No.  196,  and 
the  amount  due  was  described  as  "third  year's  rent,  £40." 

Similar  notices  were  published  in  the  Oazette  on  the  18th 
of  November,  1870,  and  the  31st  of  October,  1871. 

After  the  rent  for  the  whole  term  of  eight  years  had  been 
126]  fully  *paid,  and  before  the  term  of  the  lease  had  ex- 
pired, and  without  an  offer  to  refund  any  part  of  the  money, 
this  ejectment  was  commenced. 

The  writ  bears  date  the  16th  of  September,  1874,  and  alleges 
the  title  of  the  Crown  to  have  accrued  on  the  3d  of  May, 
1869,  treating  the  lessee  and  his  transferees  as  trespassers 
from  that  date. 

Upon  the  trial  of  the  action,  in  which  the  above  facts  were 
admitted  or  proved,  the  judge  directed  the  verdict  to  be 
entered  for  the  Crown ;  one  question  only,  which  will  be  here- 
after adverted  to,  having  been  left  to  the  jury.  The  princi- 
pal points  were  reserved  for  the  consideration  of  the  court, 
which,  by  the  judgment  under  appeal,  sustained  the  verdict. 

It  was  contended  on  behalf  of  the  appellants  that  there 
had  been  no  failure  to  cultivate  or  improve  the  land  at  the 
time  the  ejectment  was  brought,  because  it  was  said  the 
twelve  months  from  the  date  of  selection  prescribed  by 
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the  7th  section  of  the  Agricultural  Reserves  Act,  1863,  in 
the  case  of  sales,  was  inapplicable  to  leases,  and  that  lessees 
had  the  whole  term  of  eight  years  to  fulfil  the  condition.  It 
was  said  that  the  reason  for  requiring  the  cultivation  within 
a  year  in  the  case  of  sales  was,  that  no  estate  being  granted, 
nor  any  interest  created  beyond  the  right  to  have  a  grant  in 
fee  on  the  i)erf ormance  of  the  condition,  it  was  essential  that 
a  definite  time  should  be  fixed  for  that  performance ;  the 
scheme  being,  that  in  the  event  of  non-fulhlment  within  that 
time,  the  inchoate  purchase  should  be  at  an  end,  and  the 
selector  entitled  to  a  return  of  three-fourths  of  the  price  he 
had  paid.  This  reason,  it  was  said,  did  not  appl^  to  the 
case  of  leases  creating  a  legal  interest  for  a  definite  term, 
with  a  right  to  a  grant  in  fee  on  payment  of  the  rent  for  the 
entire  term ;  and,  therefore,  that  the  proviso  in  the  13th  sec- 
tion of  the  Leasing  Act,  1866,  that  lands  in  agricultural  re- 
serves, if  taken  up  on  lease,  should  be  subject  to  the  same 
condition  as  to  cultivation  as  if  they  were  selected  by  pur- 
chase, should  be  construed  to  apply  to  the  obligation  to  cul- 
tivate only,  and  not  to  the  limit  of  time.  It  was  also  pointed 
out  that  this  limit  in  the  first  act  was  only  fixed  by  reference 
to  the  time  within  which  a  declaration  was  to  be  made  by 
the  selector  in  order  to  obtain  a  grant,  and  that  a  declaration 
was  not  necessary  in  the  case  of  leases. 

*It  was  further  contended  that  the  68th  section  of  [127 
the  Alienation  Act  of  1868  (which  came  into  operation  on 
the  1st  of  March  of  that  year,  during  the  currency  of  the 
first  year  of  the  lease  in  question),  allowing  selectors  who 
held  leases  like  the  present  to  substitute  improvements  of 
the  value  of  5^.  per  acre  in  lieu  of  cultivation,  eave  the  whole 
term  of  their  leases  for  so  improving  their  lands. 

If  the  above  construction  of  the  statutes  be  correct,  this 
action,  brought  during  the  currency  of  the  term,  would,  no 
doubt,  have  oeen  prematurely  commenced. 

It  was  further  insisted  on  behalf  of  the  appellant  that  the 
proviso  in  the  12th  section  of  the  Leasing  Act,  1866,  did  not 
make  lessees  subject  to  the  forfeiture  created  by  the  8th  sec- 
tion of  the  Agricultural  Reserves  Act,  1863,  but  only  to  the 
obli^tion  imposed  by  the  7th.  It  was  urged  that  these 
sections  were  separable ;  that  the  condition  for  cesser  of  the 
interest,  which  was  necessary  to  define  and  determine  the 
position  of  a  selector  at  the  end  of  a  year  in  the  case  of  a 

Surchase,  was  not  necessary  in  the  case'of  a  lease  creating  a 
efinite  term,  and  it  was  pointed  out  that  the  condition  for 
cesser  was  coupled  with  an  equitable  provision  for  the  re- 
turn (in  the  shape  of  land  orders)  of  three-fourths  of  the 
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f)archase  mon^y,  a  provision  inapplicable  to  the  case  of  a 
essee.  It  was  said  that  a  condition  of  forfeiture  should  be 
imposed  in  clear  terms,  and  that  the  vague  reference  in  the 
Leasing  Act  of  1866  to  "the  condition  as  to  cultivation"  in 
the  Sale  Act  of  1863,  did  not  subject  lessees  to  the  forfeiture 

Erescribed  in  sect.  8  of  that  act,  and  would  be  satisfied  by 
olding  them  liable  to  the  obligation  to  cultivate  imposed  by 
the  7th  section. 

The  diflBculties  of  construction,  which  these  arguments  un- 
doubtedly present,  arise  from  the  inconvenient  practice  of 
legislating  by  means  of  vague  and  indistinct  reference  to  the 
enactments  of  a  former  statute,  a  practice  which  in  this  case 
has  been  followed,  without  due  regard  being  had  to  the  dis- 
tinctions existing  between  the  position  of  purchasers  and  that 
of  lessees.  Their  Lordships,  however,  do  not  think  it  neces- 
sary to  determine  the  c^uestions  raised  by  the  arguments  just 
referred  to,  for,  assuming  that  these  arguments  ought  not  to 
prevail,  their  oj)inion  is  in  the  appellant's  favor  on  the  fur- 
ther question  arising  in  the  appeal. 

128]  *In  answer  to  the  defence  that  if  a  forfeiture  had 
accrued  it  had  been  waived  by  the  receipt  of  rent,  it  was 
contended  on  the  part  of  the  Crown  that  the  effect  of  the  pro- 
viso in  the  8th  section  of  the  act  of  1863  was  to  make  the 
lease  absolutely  void,  and  not  voidable  only.  The  Supreme 
Court  took  this  view,  and  further  decided  that  the  Legisla- 
ture having  imposed  this  condition,  the  Crown  could  not  dis- 
pense with  it. 

It  is  unnecessary  to  decide  whether,  in  the  event  of  a  se- 
lector by  purchase  failing  to  perform  the  condition,  a  valid 
grant  could  be  made  to  him.  Such  a  selector  has  no  estate 
vested  in  him,  nor  any  right  to  a  grant  until  he  has  fulfilled 
the  condition  precedent  as  to  cultivation.  The  distinction 
between  the  case  of  such  a  selector  and  that  of  a  lessee  to 
whom  a  lease  has  been  granted,  liable  though  it  be  to  for- 
feiture, is  obvious.  The  latter  has  a  present  estate  for  a 
definite  term,  an  estate  not  created  by  the  statute,  but  by  a 
demise  from  the  Crown.  By  the  6th  section  of  the  Leasing 
Act  the  form  of  lease  is  left  to  the  discretion  of  the  governor 
in  council,  and  a  duplicate  of  the  lease  is  to  be  signed  by 
the  lessee.  This  provision  shows  that  a  lease  by  way  of  con- 
tract was  contemplated,  though  based  on  the  provisions  of 
thQ  statute. 

In  the  present  case  the  demise  is  for  a  term  of  years,  in 
the  usual  form  of  a  lease.  Besides  being  made  subject  to 
the  terms,  conditions,  penalties,  and  forfeitures  contained 
in  the  acts,  this  lease  includes  covenants  by  the  lessee  for 
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the  payment  of  the  rent  and  observance  of  the  clauses, 
conditions,  and  provisos  in  the  acts,  with  a  distinct  cove- 
nant to  cultivate  one-sixth  of  the  land  within  a  year.  There 
seems  to  their  Lordships  to  be  nothing  in  the  form  of  this 
lease  inconsistent  with  the  acts.  The  covenants  afford  the 
means  of  conveniently  enforcing  the  obligations  of  the  lessee. 

Does  then  the  proviso  of  forfeiture  in  sect.  8  of  the  Re- 
serves Act,  when  read  into  such  a  lease  as  the  present,  make 
the  term  ipso  facto  void,  or  voidable  only  upon  a  breach  of 
the  condition  ^  In  a  long  series  of  decisions  the  courts  have 
construed  clauses  of  forfeiture  in  leases  declaring  in  terms, 
however  clear  and  strong,  that  they  shall  be  void  on  breach 
of  conditions  by  the  lessees,  to  mean  that  they  are  voidable 
only  at  the  option  of  the  lessors.  The  same  rule  of  construc- 
tion has  been  applied  to  other  contracts  where  *a  [129 
party  bound  by  a  condition  has  sought  to  take  advantage 
of  his  own  breach  of  it  to  annul  the  contract :  see  Doe  v. 
BaneJcB  ('),  Roberts  v.  Davey  (*),  and  other  cases  in  the  notes 
to  DumpoT*s  Case{*). 

In  Roberts  v.  Davey  ('),  the  words  were  that  the  license 
*' should  cease,  determine,  and  be  utterly  void  and  of  no 
effect  to  all  intents  and  purposes."  As  far,  therefore,  as 
language  is  concerned,  it  was  stronger  in  that  case  than  in 
the  present. 

It  is  however  contended  that  this  rule  of  construction  is 
inapplicable  when  the  Legislature  has  imposed  the  condi- 
tion. But  in  many  cases  the  language  of  statutes,  even 
when  public  interests  are  affected,  has  been  similarly  modi- 
fied. Thus,  where  the  statute  provided  that  if  the  pur- 
chaser at  an  auction  refused  to  pay  the  auction  duty,  his 
bidding  ^*  should  be  null  and  void  to  all  intents  and  pur- 
poses,'" it  was  decided  that  the  bidding  was  void  only  at  the 
option  of  the  seller,  though  the  object  of  the  act  was  to  pro- 
tect the  revenue.  In  that  case  Mr.  Justice  Coltman  said : 
"It  is  so  contrary  to  justice  that  a  partv  should  avoid  his 
own  contract  by  his  own  wrong  that,  unless  constrained,  we 
should  not  adopt  a  construction  favorable  to  such  a  view." 
MaZins  v.  Freeman  (*). 

There  is  no  doubt  that  the  scope  and  purpose  of  an  enact- 
ment or  contract  may  be  so  opposed  to  this  rule  of  construc- 
tion that  it  ought  not  to  prevail,  but  the  intention  to  exclude 
it  should  be  clearly  established. 

The  question  arises  in  this,  as  in  all  similar  cases,  whether 
it  could  have  been  intended  that  the  lessee  should  be  allowed 

0)  4  B  d  A..  401.  («)  1  Sm.  L.  C,  41. 

O  4  B.  A  AA,  664.  (*)  4  Bing.  N.  C,  895. 
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to  take  advantage  of  his  own  breach  of  condition,  or,  as  it 
is  termed,  of  his  own  wrong,  as  an  answer  to  a  claim  of  the 
Crown  for  rent  accruing  subsequently  to  the  first  vear  of 
his  tenancy.  The  effect  of  holding  that  the  lessee  himself 
might  insist  that  his  lease  was  void,  would  of  course  be  to 
allow  him  to  escape  by  his  own  default  from  a  bad  bargain, 
if  he  had  made  one.  It  would  deprive  the  Crown  of  the 
right  to  the  future  rents,  although  circumstances  might 
exist  in  which  it  would  be  more  to  tne  interest  of  the  Crown, 
representing  the  colony,  to  obtain  the  money  than  to  re- 
possess the  land,  as  indeed  in  the  present  case  it  was  thought 
to  be. 

130]  *Again,  if  the  lessee  could  treat  the  lease  as  null 
on  his  own  default,  he  would,  whilst  escaping  from  his  con- 
tract and  from  liability  to  future  rent,  forfeit  one  year's 
rent  only,  or  one-eighth  of  what  in  the  end  would  be  pur- 
chase-money, instead  of  the  one-fourth  of  the  purchase- 
money,  which  selectors  by  purchase  would  in  the  like  case 
forfeit,  the  latter  two  being  entitled  to  a  return  of  the  other 
three-fourths  only  in  the  shape  of  land  orders.  This  differ- 
ence establishes  a  further  distinction  between  such  selectors 
and  lessees. 

Having  regard  to  these  considerations,  the  intention  of 
the  Legislature  to  the  contrary  does  not,  in  their  Lordships' 
view,  so  clearly  appear  as  to  exclude  the  usual  and  equita- 
ble rule  of  construction  from  applying  to  these  leases.  It 
may  well  have  been  meant  to  leave  to  the  Crown,  acting  by 
its  responsible  ministers,  the  option  which  other  lessors  in 
the  case  of  similar  conditions  are  entitled  to  exercise. 

If  then  the  Crown  could  treat  the  lease  as  voidable,  the 
further  question  to  be  considered  is,  has  it  elected  so  to  treat 
it  and  waived  the  forfeiture  ? 

On  this  part  of  the  case  their  Lordships  have  felt  no  diffi- 
culty. The  evidence  of  waiver  seems  to  them  to  be  clear  and 
overwhelming.  Not  only  was  the  rent  for  three  successive 
years  accepted  in  advance,  but  in  1873  the  whole  of  the  re- 
maining rent  accruing  under  the  lease  was  paid  up  in  full. 
And  these  rents  were  received  by  the  officers  of  the  govern- 
ment, as  appears  by  the  evidence  before  set  out,  not  only 
with  full  knowledge  of  the  breach  of  the  condition,  but  in 
consequence  of  the  decision  of  the  ministers  of  the  Crown  in 
the  colony,  come  to  after  mature  deliberation,  that  the  gov- 
ernment of  the  colony  wanted  the  money  and  could  not  afford 
to  insist  upon  the  forfeiture. 

It  was  sought  to  obviate  the  effect  of  these  receipts  by  re- 
ferring to  the  passage  contained  in  the  "  notification  of  rents 
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due,"  set  out  above.  This  notification  appeared  in  the  Otb- 
zette  in  three  successive  years,  the  last  year  being  as  far  as 
appears  1871.  After  that  year  the  publication  was  appa- 
rently abandoned.  It  is  therefore  very  doubtful  whether  this 
notification  can  in  any  way  affect  the  acceptance  in  the  year 
1873  of  all  the  rent  then  remaining  due. 

But,  supposing  this  notice  is  to  be  regarded  as  pointing 
to  all  *f uture  rents,  their  Lordships  think  it  would  [131 
not  prevent  the  acceptance  of  these  rents  from  operating 
as  a  waiver.  The  notification  itself  describes  the  payments 
as  "rent,"  and  their  Lordships  have  no  diflBculty,  upon 
the  evidence  before  adverted  to,  in  coming  to  the  conclu- 
sion of  fact,  that  the  money  was  not  only  paid,  but  received 
as  "rent." 

A  question  of  this  kind  received  great  consideration  in  the 
House  of  Lords  in  Croft  v.  Luimey  (*).  In  that  case  the 
facts  were  much  more  favorable  to  the  contention  that  there 
was  no  waiver  than  in  the  present.  The  tenant  tendered 
and  paid  the  rent  due  on  the  lease  after  the  landlord  had 
declared  that  he  would  not  receive  it  as  rent  under  an  exist- 
ing lease,  but  merely  as  compensation  for  the  occupation  of 
the  land.  The  opinion  of  all  the  judges,  except  Mr.  Justice 
Crompton,  was  that  the  receipt  of  the  money  under  these 
circumstances  operated  as  a  waiver.  In  the  present  case  the 
rent,  as  already  stated,  was  received  as  rent,  with,  at  most, 
a  protest  that  it. was  received  conditionally,  and  without 

Erejudice  to  the  right  to  deal  with  the  land  as  forfeited, 
ord  Wensleydale,  who  was  disposed  to  agree  with  Mr. 
Justice  Crompton  in  his  conclusion  of  fact  in  the  particular 
case,  appeared  to  have  no  doubt  that  when  fboney  is  in  fact 
received  as  rent  the  waiver  is  complete.  A  very  learned 
judge,  Mr.  Justice  Williams,  gave  his  opinion  in  tne  follow- 
ing terms :  "  It  was  established  as  early  as  Pennant  s  Case  (*) 
that  if  a  lessor,  after  notice  of  a  forfeiture  of  the  lease,  ac- 
cepts rent  which  accrues  after,  this  is  an  act  which  amounts 
to  an  affirmance  of  the  lease  and  a  dispensation  of  the  for- 
feiture. In  the  present  case  the  facts,  I  think,  amount  to 
this :  that  the  lessor  accepted  the  rent,  but  accompanied  the 
receipt  with  a  protest  that  he  did  not  accept  it  as  rent,  and 
did  not  intend  to  waive  any  forfeiture.  But  I  am  of  opinion 
the  protest  was  altogether  inoperative,  as  he  had  no  right  at 
all  to  take  the  money  unles^  be  took  it  as  rent ;  he  cannot, 
I  think,  be  allowed  to  say  that  he  wrongfully  took  it  on  some 
other  account,  and  if  he  took  it  as  rent,  the  legal  conse- 

(»)  6  H.  L.  C,  672.  (»)  8  Rep.,  64  a. 
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quences  of  such  an  act  must  follow,  however  much  he  may 
repudiate  them." 

Without  finding  it  necessary  to  invoke  this  opinion  to  its 
full  extent  in  the  present  case,  it  is  enough  for  their  Lord- 
132]  ships  to  say  *that  where  money  is  paid  and  received 
as  rent  under  a  lease,  a  mere  protest  that  it  is  accepted  con- 
ditionally and  without  prejudice  to  the  right  to  insist  upon 
a  prior  forfeiture,  cannot  countervail  the  fact  of  such  receipt. 

The  finding  of  the  jury  that  there  was  no  waiver  appears 
from  the  notes  of  the  learned  judge  who  tried  the  cause  to 
have  been  founded  on  his  direction,  "that  the  intention  of 
the  party  receiving  the  rent,  and  not  of  the  party  paying  it, 
must  be  looked  at  in  considering  the  question  of  waiver,  and 
that  unless  the  jury  were  of  opinion  that  the  rents  were  re- 
ceived after  the  23a  of  May,  1869,  unconditionally  and  unre- 
servedly, they  should  find  no  waiver."  In  their  Lordships' 
view  of  the  law,  which  has  just  been  stated,  this  direction  is 
erroneous.  They  do  not,  however,  deem  it  necessary  to  send 
down  the  case  for  a  new  trial,  because  the  question  of  waiver 
really  depends  on  undisputed  facts,  from  which  the  proper 
legal  inference  to  be  drawn  is,  in  their  opinion,  clear.  Even 
if  the  evidence  of  the  receipt  of  the  money  as  rent  had  been 
less  convincing  than  they  have  found  it  to  be,  they  would 
have  hesitated  to  come  to  the  conclusion  that  the  ministers 
of  the  Crown  took  this  money  wrongfully  and  without  any 
color  of  right,  as  they  would  have  done  if  it  had  not  been 
accepted  as  rent. 

Upon  a  review  of  the  whole  case,  therefore,  thev  are  of 
opinion  that  the  verdict  ough  t  to  be  entered  for  the  defendant. 

After  coming  to  this  decision  it  is  unnecessary  to  determ- 
ine the  effect  of  the  certificate  of  "fulfilment  of  conditions" 
given  to  the  appellant  by  the  Commissioner  of  Crown  Lands. 
Such  a  certificate,  if  it  be  in  proper  form  and  good  and  suffi- 
cient upon  its  face,  may  for  some  purposes  be  conclusive. 
But  it  was  contended  that  defects  both  of  form  and  substance 
were  disclosed  upon  the  face  of  the  above  certificate  which 
precluded  the  appellant  from  relying  on  it.  Without  ex- 
pressing any  opinion  on  these  objections,  it  is  enough  to  say 
that  the  appellant  is  entitled  to  succeed  in  the  present  action 
without  the  aid  of  this  certificate. 

In  the  result,  their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  judgment  of  the  Supreme  Court,  dis- 
charging the  rule  nisi  of  the  Irth  of  December,  1874,  and, 
instead  thereof,  to  direct  that  such  rule  be  made  absolute  to 
133]  set  aside  the  verdict  *found  for  the  plaintiff,  and  to 
enter  the  verdict  for  the  defendant,  with  costs. 
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The  defendant  (appellant)  will  also  have  the  coats  of  this 
appeal. 

Solicitors  for  the  appellant :  Cunliffe  &  Beaumont 
Solicitors  for  the  respondent:  Freshfields  &  Williams. 

See  13  Eng.  R.,  416  note  ;  17  Eng.  altered  premises  as  a  batcher's  shop, 

R.,  432  note ;  23  Eng.  R.,  395  note.  althoa^h  some  of  the  intervening  baUd- 

In  1808,  the  dw^ng  hoose.  No.  1  ings  Which  fronted  the  street  had  been 
Merrion  Square,  East,  in  the  city  of  a»ed  as  shops,  but  not  as  batchers' 
Dublin,  "  and  also  the  coach  house  and  shops,  for  a  number  of  years.  The 
stable  belon^^g  "  thereto  were  demised  sublessee  of  1875  having  appealed  : 
for  a  term  of  years,  the  lessee  covenant-  Held  that  his  honor's  decision  should 
ing  to  keep  the  premises  in  good  re-  be  affirmed,  with  the  addition  to  the 
pairs,  and  so  deliver  them  up  at  the  decree  of  a  clause  prohibiting  any  of 
end  of  the  term.  The  coach  house  and  the  trades  specified  in  the  lease  of  1806 
suble  lay  at  the  rear  of  the  house,  but  from  being  carried  on  upon  the  prem- 
were  separated  from  it  by  other  build-  ises  subdemised  to  the  appellant, 
ings.  There  were  no  restrictive  cove-  Semble,  the  doctrine  of  Dumpor's 
Hants  in  the  lease,  although  the  lessor  Case  (4  Rep.,  119)  does  not  apply  to  a 
was  himself  lessee  of  the  premises  as  continuing  breach  of  covenant :  Mann- 
well  as  of  the  ffronnd  covered  by  the  sell  «.  Hort,  1  Irish  Law  Rep.  (Eq.),  88. 
intervening  buildings,  under  a  lease  of  M.  held  lands  from  year  to  year  under 
1806,  whicn  contain^  covenants  against  the  plaintiff,  and  P.  registered  a  stat- 
nsing  the  front  of  any  of  the  houses  utory  mortgage  against  M.'s  interest ; 
as  a  shop,  and  against,  among  other  subsequent^,  the  plaintiff  demised  the 
trades,  that  of  a  butcher,  involving,  at  lands  to  M.  for  thirty-one  years,  by 
the  option  of  the  head  landlord,  foi^eit-  lease  containing  a  clause  against  alien- 
nre  or  an  additional  rent  while  the  trade  ation  or  subletting,  and  M.,  with  the 
should  be  carried  on.  The  lease  of  due  consent  of  the  plaintiff,  mortgaged 
1808  contained  a  reservation  of  all  roy-  the  lands  to  the  C.  S.  B.  Society,  M., 
alties  to  the  head  landlord,  but  made  the  mortgagor,  continuing  in  posses- 
no  direct  reference  to  that  of  1806.  In  sion  ;  the  sheriff  afterwaMs  sold  and 
1875,  the  owner  of  the  lessee's  interest  conveyed  M.'s  interest  to  P.  who  sublet 
in  the  lease  of  1808  made  a  sublease  of  without  the  consent  of  the  plaintiff. 
the  coach  house  and  stable,  authorizing  In  an  action  against  P.  to  recover  as 
their  conversion  into  a  butcher's  shop,  for  a  forfeiture ;  held,  that  Uie  plain- 
On  their  having  been  so  converted,  and  tiff  could  not  recover,  because  P.  hav- 
thelr  structure  altered,  the  owner  of  ing  no  legal  interest  in  the  lease,  no 
the  reversion  upon  the  lease  of  1808  act  of  his  could  work  a  forfeiture  of  it : 
filed  a  bill  for  an  injunction,  when  the  Hely  «.  Perry,  3  Irish  Law  Rep.  (Com. 
Master  of  the  Rolls  made  a  decree  per-  Law),  366. 
petnaUy  restraining  the   use  of   the 

24  Eng.  Rep.  11 
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[8  Appeal  Cases,  188.] 

J.C.  (*),  Nov.  18,  14;  Dec  10,  1877. 

[PRIVY  COUNCIL.] 

William  Henry  Willans  and  Others,  Appellants;  and 
Sir  Henry  Ayers  and  Others,  Respondents,  Trustees  of 
the  insolvent  estate  of  P.  Levi  &  Cfo. 

ON  APPEAL  FBOH  THE  SUPREME  OOUBT  OF  SOUTH  AUSTRALIA. 
Bills  of  Exchange  drawn  and  accepted  by  the  same  Parties — Custom — Be-exchange. 

Although  billi  of  exchange,  drawn  and  accepted  by  the  same  parties,  may  be  in 
strictness  promissory  notes  rather  than  bills,  yet  where  the  intention  to  give  and 
receive  sucn  documents  as  instruments  capable  of  being  negotiated  in  the  market  as 
bills  of  exchange  is  clear,  both  the  holders  and  the  parties  may  treat  them  accord- 
ingly. 

A  custom  as  to  allowing  a  fixed  percentage  by  way  of  liquidated  damages  in  lieu 
of  exchange,  re-exchange,  and  other  charges,  when  bills  are  returned  from  the  colo- 
nies dishonored,  however  valid  in  law,  does  not  apply  in  the  absence  of  an  agree- 
ment, express  or  implied,  to  allow  re-exchange. 

Where  the  holders  of  bills  drawn  by  P.  L.  <b  Co.  in  London  on  P.  L.  A  Co.  in 
Australia,  having  no  occasion  to  transfer  money  from  London  to  Australia,  sent  them 
to  the  latter  country,  not  for  the  purpose  of  employing  the  proceeds  there,  but  of 
having  them  remitted  to  London,  the  dishonor  of  such  bills  does  not  entitle  the  hold- 
ers to  recover  damages  by  way  of  re-exchange.   . 

The  right  to  "  re-exchange,  in  the  absence  of  express  agreement,  arises  when  the 
holder  of  a  bill  who  has  contracted  for  the  transfer  of  funds  from  one  country  to 
another  has  sustained  damages  by  its  dishonor  through  having  to  obtain  funds  in 
the  country  where  the  bill  was  payable.  "  Re-exchange  "  is  me  measure  of  those 
damages. 

Appeal  from  an  order  of  the  Supreme  Court  of  South 
Australia  (Dec.  19,  1876),  dismissing  an  appeal  by  the  above 
1 34]  named  *appellants  from  so  much  of  an  order  of  the 
Court  of  Insolvency^  of  that  place  (Dec.  21, 1875),  as  rejected 
the  appellants'  claim  to  rank  as  creditors  of  the  joint  estate 
of  P.  Jjevi  &  Co.  for  the  sum  of  £4,000  in  respect  of  re- 
exchange. 

The  facts  of  the  case  are  fully  set  forth  in  the  judgment  of 
their  Lordships. 

By  an  agreement  dated  the  11th  of  August,  1873,  made 
between  the  appellants  of  the  one  part  and  the  respondents 
of  the  other  part,  after  a  recital  that  a  suit  was  then  depend- 
ing in  the  Supreme  Court  wherein  the  appellants  were  the 
plaintiffs  and  the  respondents  and  the  members  of  the  said 
firm  of  Philip  Levi  &  Co.  were  the  defendants,  it  was  wit- 
nessed (among  other  things)  as  follows :  ''  Firstly,  the  plain- 
tiffs shall  ranK  as  creditors  on  the  estate  of  Philip  Levi  & 
Co.  for  £34,733  8^.  lOA,  whereon  a  dividend  of  17^.  6d.  in  the 

(*)  Present :  Sib  James  W.  Colvilb,  Sir  Barnes  Peacock,  Sib  Mom  vqub  E. 
Smith,  and  Sir  Robri^t  P.  Collier. 
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pound  shall  be  paid  within  one  week  from  the  execution  of 
this  agreement.  .  .  .  Fourthly,  the  parties  of  the  one  part 
may  he  allowed  to  apply  to  the  Court  of  Insolvency  to  be 
allowed  to  prove  in  respect  of  re-exchange  charged  by  them. 
Fifthly,  there  shall  be  an  appeal  from  any  decision  of  the 
Court  of  Insolvency  to  the  Supreme  Court  or  any  other  ap- 
pellate tribunal  having  jurisdiction  in  insolvency  in  manner 
provided  by  the  laws  of  insolvencv.  .  .  -  Seventhly,  after 
payment  of  the  dividend  mentionea  in  paragraph  1  hereof, 
the  above  recited  bill  in  equity  is  to  be  aismissed  as  regards 
the  said  Philip  Levi,  Edmund  Levi,  and  Frederick  Levi, 
with  costs  to  be  paid  by  the  plaintiffs,  and  as  regards  the 
other  defendants  without  costs." 

Mr.  /.  D.  Woody  for  the  respondents,  raised  a  preliminary 
objection  that  no  appeal  lay  in  this  case.  By  the  Insolvent 
Act,  1860,  sect.  14,  an  appeal  to  the  Supreme  Court  is  given 
to  persons  dissatisfied  with  the  determination  of  the  Court 
of  Insolvency  on  a  point  of  law,  or  the  admission  or  rejection 
of  evidence.  By  sect.  17  it  is  provided  that  "  The  decision  of 
the  Supreme  Court  on  the  hearing  of  any  appeal  shall  be 
final  and  conclusive,  and  no  appeal  shall  be  allowed  there- 
from to  the  Court  of  Appeals."  By  the  Insolvent  Further 
Amendment  Act,  1870  (33  Vict.  No.  3,  sect.  5),  the  right  of 
appeal  is  extended  so  as  to  apply  to  determinations  in  re- 
spect of  a  matter  of  fact,  as  well  as  of  law.  He  submitted, 
•first,  that  the  Judicial  Committee  of  the  Privjr  Coun-  [135 
oil  was  not  an  '^appellate  tribunal  having  jurisdiction  in 
insolvency"  within  the  meaning  of  the  fiith  clause  of  the 
agreement,  and  that  the  parties  to  the  agreement  intended 
that  there  should  be  an  appeal  only  to  the  Supreme  Court  or 
to  anv  Court  of  Appeal  which  might  be  established  by  the 
Legismture  of  South  Australia.  Secondly,  that  sect.  17, 
above  referred  to,  prevented  an  appeal  being  brought  from 
judgments  of  the  Supreme  Court  pronounced  upon  appeals 
to  it  from  the  Court  of  Insolvency. 

Mr.  BevJamiUy  Q.C.,  for  the  appellants,  on  the  first  point, 
contended  that  the  right  of  appeal  was  not  taken  away  by 
the  agreement,  and  referring  to  the  Order  in  Council  or  the 
9th  of  June,  1860,  contended  that  it  was  unnecessary  for  the 
parties  to  say  more  than  they  did.  He  was  not  called  upon 
in  reference  to  the  second  point. 

Sir  James  Colvile  :  Their  Lordships  consider  that  this 
objection  can  prevail  on  neither  ground.  The  right  of  ap- 
peal is  not  taken  away  by  the  local  statute.  If  it  had  been 
the  intention  of  both  parties  to  the  agreement  to  exclude 
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sucli  right,  they  could  have  done  so  by  apt  words.  No  such 
intention,  however,  is  evidenced  by  the  agreement. 

Mr.  Benjamin^  Q.C.,  and  Mr.  A.  L.  Smith  (Mr.  Asquith 
with  them),  for  the  appellants :  The  orders  of  the  21st  of 
December,  1876,  and  19th  of  December,  1876,  ought  to  be 
reversed,  and  the  appellants  should  rank  as  creditors  of  P. 
Levi  &  Co.,  for  £4,000,  and  are  entitled  to  any  dividends 
that  have  accrued  due  thereon,  with  interest  and  costs.  The 
short  point  is,  whether  there  is  a  claim  for  re-exchange  in 
respect  of  bills  of  exchange  drawn  in  London  for  acceptance 
in  Australia  and  dishonored.  The  evidence  established  a 
custom  in  the  Australian  trade  whereby  the  holders  for 
value  of  bills  of  exchange  drawn  by  houses  and  firms  in 
England  on  houses  and  firms  in  Australia  were  during  the 
year  1866  on  the  dishonor  of  such  bills,  either  by  non-ac- 
ceptance or  non-payment,  entitled  to  be  paid  by  the  drawers 
136]    thereof,  in  lieu  of  unliquidated  damages,  a  *certain  ! 

liquidated  sum  or  fixed  percentage,  that  is  to  say,  20  per 
cent,  on  the  amount  of  such  bills  as  an  indemnity  for  costs 
of  re-exchange,  and  other  charges  and  damages  incurred  by 
reason  o|  such  dishonor.  The  bills  were  drawn,  received, 
and  held  under  and  subject  to  the  custom.  With  regard  to 
these  bills  having  been  drawn  by  persons  in  London  upon 
themselves  in  Australia,  although  such  an  instrument  may 
be  declared  upon  as  a  promissory  note,  yet  there  are  dis- 
tinct authorities  for  treating  them  as  bills.  See  Robinson  v. 
Bland  (') ;  JSx  parte  Parr  (") ;  Harvey  v.  Kaye  ("),  in  which 
case  Bay  ley,  J.,  referred  to  a  case  of  Magor  v.  Hammond^ 
never  reported  elsewhere,  in  reply  to  Campbell  arguendo^  see 
p.  364.  Reference  was  also  made  to  Ooodwin  v.  Roharts  (*), 
see  judgment  of  Cockburn,  C.  J.,  p.  346,  and  also  1  App.  Ca. 
488,  judgment  of  Lord  Cairns.  Further  by  the  French  law, 
see  Pardessus,  Code  de  Droit  Commercial,  vol.  ii,  sect.  336, 
bills  drawn  by  a  house  of  business  in  one  country  upon  a 
house  of  business  in  another  country  are  treated  as  Dills, 
notwithstanding  the  identity  of  drawers  and  drawees. 

If  the  custom  is  not  established  by  the  evidence,  or  held 
not  to  apply  to  this  particular  transaction,  it  was  submitted 
that  the  appellants  were  entitled  to  have  the  case  remanded 
for  the  amount  of  re-exchange  or  damages  to  be  assessed  by 
virtue  of  the  Insolvent  Amendment  Act,  1867  (South  Aus- 
tralia), 8.  15. 

Sir  H.  James^  Q.C.,  and  Mr.  J.  D.  Wood^  for  the  re- 
spondents :    The  four  instruments  alleged  to  be  bills  of  ex- 

(')  2  Burr.,  1077.  (»)  9  B.  A  C,  866.  i 

(«)  18  Ves.,  69.  (*)  Law  Rep.,  10  Ex.,  887 ;  14  Eng.  R.,  691. 
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change  are  not  bills  of  exchange,  so  as  to  entitle  the  holders 
to  claim  re-exchange  upon  their  dishonor.  A  person  who 
draws  on  himself  makes  a  promissory  note  rather  than  a  bill. 
It  is  a  promissory  note  in  all  its  incidents  except  the  bare 
words  used.  He  simply  makes  a  promise  to  pay,  and  the 
contract  is  not  complete  till  acceptance :  See  MiUer  v.  Thorn- 
son{').  [Sir  Montague  E.  Smith  referred  to  JSdis  v. 
Bury{*).]  It  is  not  contended  upon  the  other  side  that  a 
claim  to  re  exchange  arises  in  the  case  of  a  promissory  note. 
Assuming  the  insti*uments  to  be  bills  of  exchange  the  claim 
of  *the  appellants  was  rightly  rejected,  relying  as  [137 
they  did  upon  the  alleged  custom  in  support  of  it.  Further, 
they  received  in  Australia  whatever  was  recoverable  in  re- 
spect of  the  bills,  ai^d  therefore  no  claim  to  re-exchange  arose. 
However  that  may  be,  the  custom  is  invalid,  does  not  exist 
in  fact  and  was  not  proved  by  evidence,  and  is  bad  in  law. 
Even  if  valid  it  does  not  apply  to  bills  of  exchange  which 
were  taken  in  payment  of  an  antecedent  debt,  and  had  never 
been  discounted  or  negotiated  by  the  holders  of  them.  It 
is  contended  that  the  custom  was  invalid.  A  custom  to  pay 
damage  not  actually  sustained  is  a  bad  custom:  StLse  v. 
PoTwpe  (■).  One  of  the  terms  annexed  by  law  to  the  contract 
executed  by  drawing  and  indorsing  a  foreign  bill  of  ex- 
change is,  that  if  the  bill  be  dishonored  the  indorser  will 
y  to  the  holder,  in  addition  to  the  costs  of  protesting  the 
ill,  the  amount  which  it  would  cost  to  purchase  in  the 
country  where  the  bill  is  dishonored,  a  bill  for  a  like  amount 
upon  the  country  where  the  bill  dishonort^d  was  drawn ; 
wnereas  a  percentage  fixed  by  custom  may  be  greater  or  less 
than  the  amount  which  it  would  cost  to  purchase  such  a  bill. 
It  is  iinpossible  to  add  by  custom  to  a  contract  a  condition 
inconsistent  therewith.  Reference  was  made  to  Burges  v. 
Wickhamf^)  WoochruffY.  Merchants*  Bank  of  New  Yorki^) ; 
Frith  V.  Barker  (•) ;  Ooodwin  v.  Robarls  (').  Reference  was 
also  made  to  Francis  v.  Mucker  ("),  to  Kent's  Commentaries 
[12th  ed.],  vol.  iii,  marg.,  p.  11&-120,  and  Hendricks  v. 
Franklin  (*).  Lastly,  assuming  that  either  by  reason  of  the 
invalidity  of  the  custom,  or  its  non-applicability  to  the  bills 
in  question,  the  appellants  were  not  entitled  to  a  liquidated 
amount  of  damage  in  lieu  of  re-exchange,  then  the  damages 
being  unliquidated  were  not  provable  under  the  insolvency 

0)  8  M.  A  G.,  576.  («)  2  Johnson's  N.  Y.  Rep.,  827,  885. 

(*)  6  B.  A  C,  488.  (^)  Law  Rep.,  10  Ex.,  887 ;  14  Eng.  R., 

(•)  8  C.  B.  (N.S.).  688.  691. 

(•)  88  L.  J.  (Q.B.),  28;  8  B.  A  S.,  at        («)  2  Amb.,  671. 

pp.  696,  697.  (*)  4  Johnson's  N.  T.  Rep.,  119. 
(»)  26  WendeU,  678. 
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law  of  South  Australia,  as  it  was  at  the  date  of  the  deeds  of 
arrangement  of  the  19th  of  September,  1866,  and  23d  of  Feb- 
ruary, 1867,  i.e.,  under  the  Insolvent  Act  of  1860 :  see  23 
&  24  Vict.  No.  16,  s.  249.  No  debt  was  due  here  on  the  in- 
1383  solvency  of  the  drawers  ;  the  Mamage  might  or 
might  not  accrue  according  as  the  acceptors  paid  or  not. 
The  Insolvent  Amendment  Act,  1867  (31  Vict.  No.  13),  s.  15, 
provides  for  the  assessment  of  unliquidated  or  unascertained 
damages,  but  that  act  was  not  in  force  at  the  date  of  the 
deeds  above-mentioned,  and  was  not  retrospective.  [Mr.  A, 
L,  Smith :  The  law  of  bankruptcy  at  that  date  was  similar 
to  that  in  England  in  1849.  I  cannot  prove  for  unliquidated 
damages,  but  I  can  prove  a  debt  due  on  a  contingency.]  As 
to  that,  see  Archbold's  Law  of  Bankruptcy  by  GriflBths  and 
Holmes  [1867],  vol.  i,  p.  611 ;  Anon.  (*) ;  Ex  parte  Moore  i^). 

Mr.  A.  L.  Smithy  in  reply :  As  respects  the  recovery  of 
dividends  in  Australia,  and  the  effect  of  such  payments  on 
the  claim  to  re-exchange,  the  appellants  were  entitled  to 
rank  as  creditors  for  whatever  they  might  have  proved 
against  the  London  house  under  a  bankruptcy  in  London. 
The  custom  relied  on  by  the  appellants  is  not  invalid  by  rea- 
son of  its  importing  into  a  contract  an  obligation  to  pav  a 
fixed  sum  bv  way  of  liquidated  damages  m  lieu  of  what 
would  have  been  legally  recoverable  under  it  in  respect  of 
re-exchange  calculated  m  the  ordinary  way. 

He  referred  to  Auriol  v.  Thomas  (") ;  Francis  v.  Rucker  (*) ; 
Forhes  v.  Marshall  (*). 

Dec.  10.    Theiudgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colvile  :  The  question  raised  by  this  ap- 
peal is  whether  the  appellants  ought  to  have  been  allowed 
to  prove  against  the  estate  of  Messrs.  Philip  Levi  &  Co., 
when  in  the  course  of  administration  as  an  insolvent  estate 
in  the  colony  of  South  Australia,  a  sum  of  £4,000,  under 
the  head  of  re-exchange,  in  addition  to  the  sum  for  which 
they  had  been  admitted  to  rank  as  creditors. 
13y]  *In  and  previous  to  1866,  the  appellants,  carrying 
on  business  in  London  as  wool-brokers,  under  the  style  of 
Willans,  Overbury  &  Co.,  had  large  dealings  with  Fhilip 
Levi,  Edmund  Levi,  Frederick  Levi,  and  Alfred  Watts,  who 
were  merchants  carrying  on  business  in  partnership  both  at 
Adelaide,  in  South  Australia,  and  in  London,  under  the 
style  of  Philip  Levi  &  Co. 

According  to  the  course  of  dealing  between  the  two  firms, 

(')  1  Atk.,  140.  (*)  2  Amb.,  671. 

O  2  Bro.  Ch.  Ca.,  697.  (*)  11  Ex.,  166. 

(»)  2  T.  R.,  62. 
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Willans,  Overbury  &  Co.  were  in  the  habit  of  accepting  bills 
drawn  by  Philip  Levi  &  Co.  against  wools  to  be  consigned 
by  them,  the  amount  of  such  acceptances  being  regulated 
by  the  assumed  value  of  the  clip  of  a  particular  year ;  Philip 
lievi  &  Co.  being,  moreover,  under  engagement  to  keep  Wil- 
lans, Overbury  &  Co.  out  of  cash  advanced  in  respect  of 
their  acceptances. 

In  the  month  of  May,  1866,  and  during  the  commercial 
panic  and  crisis  of  that  year,  a  considerable  balance  was  due 
from  Philip  Levi  &  Co.  to  the  appellants  in  respect  of  former 
transactions ;  and  the  latter  had  also  to  meet  acceptances, 
which  would  fall  due  at  various  dates  between  the  26th  of 
May  and  the  23d  of  June,  amounting  in  the  whole  to  £37, 000 ; 
there  being,  as  was  then  estimated,  a  deficiency  in  the  value 
of  wools  against  which  those  acceptances  had  been  given  of 
no  less  than  £25,000 ;  and  the  London  house  of  Philip  Levi 
&  Co.  having  no  other  present  means  of  putting  the  appel- 
lants in  funds. 

In  these  circumstances  the  appellants  agreed  to  ^ve  fur- 
ther accommodation  to  Philip  Levi  &  Co.  upon  certain  terms 
which  were  finally  embodied  in  the  agreement  of  the  26th 
May,  1866.  That  document  purports  to  be  made  between 
Philip  Levi  and  Alfred  Watts,  of  Adelaide,  Frederick  Levi 
and  Edmund  Levi,  of  Charlotte  Row,  in  the  city  of  London, 
merchants  and  copartners,  trading  under  the  style  of  Philip 
Levi  &  Co.,  and  tne  appellants.  It  contains  various  stipu- 
lations for  the  protection  and  security  of  the  appellants ;  but 
the  only  one  that  is  material  to  the  present  question  is  the 
third,  which  is  in  these  words :  '*  That  at  the  request  of  the 
said  Willans,  Overbury  &  Co.  the  said  Frederick  Levi  and 
Edmund  Levi  shall  draw  from  time  to  time  bills  of  exchange 
upon  the  said  Philip  Levi  and  Alfred  Watts,  for  acceptance 
and  payment  by  them,  for  such  amount  and  at  such  dates 
as  *the  said  Willans,  Overbury  &  Co.  shall  require  [140 
and  think  fit  to  cover  the  said  sum  of  £20,000." 

Accordingly  the  appellants  paid  their  acceptances  as  they 
fell  due,  charging  Philip  Levi  &  Co.  in  account  with  the 
amount;  and,  on  the  other  hand,  the  London  partners  of 
Philip  Levi  &  Co.,  in  pursuance  of  the  above  clause  in  the 
agreement,  drew  four  bills  of  exchange  for  £5,000  each. 
All  of  these  purported,  to  be  drawn  by  Philip  Levi  &  Co.  in 
London,  upon  Messrs.  Philip  Levi  &  Co.,  Adelaide,  to  the 
order  of  Willans,  Overbury  &  Co.  Two  bore  date  the  24th 
of  May,  1866,  and  were,  the  one  at  sixty,  the  other  at  ninety 
days'  sight.  The  other  two  were  dated  the  1st  of  June,  and 
were  both  at  ninety  days'  sight.    Philip  Levi  &  Co.  were 
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credited  in  their  account  current  with  the  appellants  with 
the  amounts  of  the  four  bills,  less  certain  sams  aggregating 
£2,350,  which  were  calculated,  in  the  case  of  the  sixty  days' 
bill,  as  ''exchange  at  11  per  cent.,"  and  in  the  case  of  the 
other  bills,  as  "exchange  at  12  j^er  cent."  After  receiving 
credit  for  these  sums,  rnilip  Levi  &  Co.  remained  indebted 
to  the  appellants  on  the  balance  of  their  account  current,  as 
made  up  to  the  30th  of  June,  1866,  in  the  sum  of  £24,952 
16^.  3d. 

The  four  bills,  after  an  ineffectual  attempt  to  negotiate 
them  in  London,  were  sent  by  the  appellants  out  to  Aus- 
tralia, where  they  were  all  dishonored.  The  May  bills  were 
accepted,  but  not  paid.  The.  others  were  neither  accepted 
nor  paid.  All  were  duly  protested,  and  apparently  were, 
after  dishonor,  returned  to  the  appellants  in  England. 

The  Adelaide  firm  of  Philip  I^vi  &  Co.  stopped  payment 
about  the  12th  of  September,  1866,  and  it  may  be  taken  that, 
under  and  by  virtue  of  the  three  deeds  dated  respectively  the 
17th  of  September,  1866,  the  23d  of  February,  1867,  and  the 
31st  of  January,  1868,  which  are  set  forth  in  the  record, 
the  joint  and  separate  estates  of  all  the  partners  in  the  firm, 
whatsoever  and  wheresoever,  became  vested  in  the  respond- 
ents, for  the  purpose  of  being  distributed  for  the  benefit  of 
their  creditors,  as  provided  by  the  Australian  statute  inti- 
tuled the  Insolvent  Act,  1860.  There  was  afterwards  litiga- 
tion between  the  appellants,  claiming  as  secured  creditors, 
141  ]  and  the  respondents,  the  trustees,  but  *this  was  finally 
compromised  by  an  agreement  in  writing  dated  the  11th  of 
August,  1873,  whereby  it  was  arranged  that  the  appellants 
should  rank  as  creditors  on  the  estate  of  Philip  Levi  &  Co., 
for  £34,733  8^.  lOeZ.,  and  for  interest  on  current  account  up 
to  the  17th  of  September,  1866,  with  liberty  to  make  further 
proof  touching  certain  commissions  claimed  by  them  which 
are  no  longer  in  dispute;  and  also,  "to  apply  to  the  Court 
of  Insolvency  to  be  allowed  to  prove  in  respect  of  the  re-ex- 
change charged  by  them  ;  with  an  appeal  from  the  decision 
of  the  Court  of  Insolvency  to  the  Supreme  Court,  or  any 
other  appellate  tribunal  liaving  jurisdiction  in  insolvency,  in 
manner  provided  by  the  laws  of  insolvency." 

Accordingly  the  appellants  did  apply  to  the  Court  of  In- 
solvency, praying,  amongst  other  things,  that  the  trustees 
might  be  ordered  to  pay  them  a  dividend  on  £4,000,  the 
amount  of  the  sum  claimed  for  re-exchan^e  on  the  four  dis- 
honored bills  for  £5,000  each.  Their  claim  was,  however, 
rejected  by  the  Commissioner  in  Insolvency,  and  his  decision 
was,  on  appeal,  confirmed  by  the  Supreme  Court  by  an  order 
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dated  the  19th  of  December,  1876.  Against  the  latter  order 
the  present  appeal  is  preferred. 

In  the  course  of  the  argument  before  their  Lordships,  an 
objection  was  taken  to  the  appellants'  claim,  which  it  is  con- 
venient to  consider  in  Umine\,  It  was  suggested  that,  inas- 
much as  by  the  original  contract  the  appellants  were  to 
receive  their  money  in  Adelaide,  and  did  ultimately  receive 
there  what  was  recoverable  in  respect  of  the  bills,  there  can 
be  no  foundation  for  a  claim  for  re-exchange.  To  this  it 
was  answered  that  the  place  in  which  the  estate  of  the  in- 
solvents was  administered  was  determined  by  their  own  act 
in  executing  the  trust  deeds,  and  thereby  vesting  all  their 
assets,  wheresoever  situate,  in  trustees  in  Adelaide ;  that  the 
rights  of  the  creditors  of  the  London  house  could  not  be  di- 
minished by  their  being  thus  compelled  to  follow  the  assets, 
English  as  well  as  Australian,  to  Australia ;  but  that  they 
were  entitled  to  rank  as  creditors  for  whatever  they  might 
have  proved  against  the  London  house  under  a  bankruptcy 
in  London. 

Their  Lordships  are  disposed  to  accede  to  this  argument. 
On  the  other  hand,  it  is  now  admitted  that,  by  the  law  of 
South  Australia,  there  can  be  no  proof,  in  respect  of  re-ex- 
change or  ^otherwise,  for  damages  unliquidated  at  [142 
the  £te  of  the  insolvency,  and  consequently  it  lies  upon  the 
appellants  to  establish  that,  by  virtue  of  a  special  custom 
peculiar  to  the  trade  between  London  and  Australia,  and 
recognized  in  London  as  qualifying  the  general  law  merchant, 
the  appellants,  upon  the  dishonor  of  the  bills,  or  at  least  upon 
their  returii  toXondon,  were  entitled,  as  against  the  drawers, 
to  add  20  per  cent,  as  a  liquidated  sum  to  the  amount  of 
those  bills,  and  thus  became,  ipso  facto^  creditors  of  the 
London  house  of  Philip  Levi  &  Co.  for  £24,0()t),  instead  of 
£20,000. 

To  this  somewhat  startling  conclusion  various  objections 
have  been  taken.  They  are  thus  summarized  by  the  first 
three  of  the  reasons  submitted  by  the  respondent's  case, 
which  are  as  follows : — 

1.  Because  the  four  instruments  alleged  to  be  bills  of  ex- 
change are  not  bills  of  exchange  so  as  to  entitle  the  holders 
to  claim  re-exchange  upon  their  dishonor. 

2.  Because  the  custom  relied  upon  by  the  appellants  is 
invalid,  does  not  exist  in  fact,  and  is  bad  in  law. 

3.  Because,  even  if  it  is  good  and  valid,  it  does  not  extend 
to  bills  of  exchange  taken  under  such  circumstances  as  ex- 
isted with  reference  to  the  four  instruments  in  question. 

If  the  first  of  these  objections  be  founded,  as  their  Lord- 
24  Eng.  Rep.  12 
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ships  take  it  to  be,  on  the  broad  fact  that  the  drawers  and 
drawees  of  the  alleged  bills  are  the  same  persons,  and  conse- 
quently that  the  documents  are  not  in  the  strict  and  proper 
sense  of  the  term  bills  of  exchange,  but  rather  of  the  nature 
of  promissory  notes  (a  consideration  upon  which  the  Su- 
preme Court  seems  mainly  to  have  proceeded),  their  Lord- 
ships are  not  prepared  to  dispose  of  this  appeal  upon  that 
ground.  The  circumstance  in  question,  as  will  subsequently 
be  shown,  may  have  some  influence  on  their  decision ;  but 
it  does  not,  in  their  opinion,  constitute  in  itself  a  complete 
or  sufficient  ratio  decideiidL  There  is  no  doubt  some  au- 
thority for  the  proppsition  that  such  instruments  are  in 
strictness  rather  promissory  notes  than  bills.  But  the  pas- 
sage cited  from  Pardessus,  Cours  de  Droit  Commercial,  tom. 
ii.  Art.  335,  shows  that  the  French  law  makes  a  distinction 
where  the  document  purports  to  be  a  bill  drawn  by  a  house  of 
business  in  one  country  upon  a  house  of  business  in  another 
143]  country,  and  would  treat  it  as  a  bill  of  ^exchange, 
notwithstanding  the  identity  of  the  persons  carrying  on  busi- 
ness in  the  two  establishments.  And  in  this  country  there 
are  authorities  to  show  that  although  the  holder  of  such  an 
instrument  may  at  his  election  treat  it  as  a  bill  of  exchange 
or  as  a  promissory  note,  the  drawer  might  be  estopped  from 
alleging  that  it  was  not  a  bill  of  exchange  upon  the  principle 
applied  to  foreign  scrip  in  Ooodwin  v.  Moharts  (*).  Nor 
does  it  seem  to  be  essential  that  the  holder  should  be  a  sub- 
sequent indorsee  for  value.  The  same  rule  may  well  appl^ 
to  the  original  parties,  if  it  be  clear  on  the  evidence,  as  it  is 
here,  that  it  was  the  intention  of  the  one  to  give,  and  the 
other  to  receive,  a  document  capable  of  being  negotiated  as  a 
bill  of  exchange  in  the  market. 

Then  what  is  the  alleged  custom  upon  which  the  appel- 
lants rely,  and  what  the  proof  of  its  existence  ? 

The  first  statement  of  the  custom  is  to  be  found  in  the  fol- 
lowing passage  in  the  first  affidavit  of  the  appellants : — 

"We  are  informed  and  believe  that  at  a  meeting  held  in 
May,  1846,  of  the  New  South  Wales  and  Van  fiiemen's 
Land  Commercial  Association,  which  was  a  body  of  mer- 
chants engaged  in  trade  with  Australia,  associated  for  the 
purpose  of  considering  questions  connected  with  such  trade, 
a  report  of  the  committee  was  read,  which  contained  the 
following  passage :  '  The  very  great  importance  of  having  an 
established  custom  in  the  trade  as  to  a  fixed  percentage  for 
exchange,  re-exchange,  and  interest  in  cases  wiiere  bills  may 
be  returned  from  the  colonies  dishonored,  early  occupied 

(*)  Law  Rep.,  1  App.  Ca.  476,  see  p.  490. 
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the  attention  of  your  committee,  and  it  appearing  to  them 
that  20  per  cent,  would  be  a  fair  and  equitable  consideration 
to  cover  all  contingencies,  they  recommended  its  adoption 
to  the  members  through  a  circular  issued  by  the  secretary, 
and  the  subscribers  having  approved  the  measure,  confirmed 
the  same  by  affixing  their  signatures  to  a  copy  of  the  reso- 
lution of  the  committee  to  that  effect,  and  that  the  said 
report  was  adopted." 

So  far  the  alleged  custom  would  appear  to  have  been 
established  only  since  1846,  and  to  have  originated  in  the 
act  of  an  association  whose  authority  in  effecting  an  altera- 
tion of  the  law  merchant  of  this  country  could  bind  only 
those  who  had  agreed,  in  the  manner  stated  or  otherwise,  to 
be  so  bound. 

*In  some  of  the  other  affidavits,  as,  e.g.,  in  that  of  [144 
Mr.  Taylor,  the  managing  director  of  the  Bank  of  Victoria, 
and  in  that  of  Mr.  Henry  Monks,  the  secretary  of  the  En^- 
lish,  Scottish,  and  Australian  Chartered  Bank ;  nothing  is 
said  of  the  resolution  of  the  committee.  The  latter  states 
broadly : — 

"It  IS  now,  and  was  in  the  year  1866,  and  for  many  years 

{)reviously  had  been,  a  well-known  and  thoroughly  estab- 
ished  custom  that  the  holder  for  value  of  bills  drawn  in 
England  upon  any  place  in  any  of  the  colonies  of  Australia 
was  entitled  to  claim  from  the  drawer  of  such  bills,  if  they 
were  eventually  returned  dishonored  either  for  non-accept- 
ance or  non-payment  in  Australia,  in  addition  to  the  amount 
of  such  bills,  a  certain  liquidated  amount  or  fixed  percentage 
in  lieu  of  re-exchange  and  other  charges ;  and  further,  that 
throughout  the  year  1866  the  commission  or  liquidated  dam- 
ages so  payable,  in  the  absence  of  a  special  agreement  fixing 
the  rate,  was  20  per  cent,  on  the  amount  thereof,  and  was  so 
fixed  by  invariable  custom  and  usage  of  the  parties  engaged 
in  the  Australian  trade." 

Mr.  Purdy,  however,  the  manager  of  the  Bank  of  South 
Australia,  states,  that  the  fixed  rate  of  re-exchange  has,  since 
1866,  been  reduced  to  10  per  cent,  (he  does  not  say  when  or 
how) ;  a  reduction  which  implies  an  authority  somewhere  to 
vary,  at  least  as  to  amount,  what  is  elsewhere  stated  to  be 
**a  fixed  and  invariable  custom  and  usage." 

Other  witnesses,  as,  e.g.,  Mr.  Graham,  and  Mr.  Sichel,  de- 
pose that  the  same  custom  obtains  in  Australia  with  respect 
to  bills  drawn  in  Australia  upon  England,  and  returned 
thence  dishonored. 

To  the  custom  thus  stated,  it  is  objected  that  it  is  bad  in 
law  because  inconsistent  with  the  nature  of  re-exchange ; 
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and  that  evidence  is  not  admissible  to  prove  an  unexpressed 
condition  which  is  inconsistent  with  what  is  either  expressed 
or  implied  bv  law  in  the  contract.  And  as  authorities  in 
support  of  this  proposition,  the  judgment  of  Mr.  Justice 
Blackburn  in  Surges  v.  WicJcham{^\  and  the  decision  in 
SiLse  V.  Pompei^\  were  cited.  In  the  latter  case,  wherein 
the  nature  of  re-exchange  and  of  the  right  to  it  wasvery 
clearly  explained  by  Mr.  Justice  Byles,  it  was  ruled  that  the 
1 45]  court  *coula  not  act  on  evidence  of  an  alleged  custom 
to  the  effect  that  the  holder  of  a  dishonored  bill  might  at  his 
option  claim  either  the  sum  which  he  had  paid  for  the  bill 
or  re-exchange,  computed  in  the  usual  way,  from  the 
drawer.  It  was  further  urged  that  althpugh  what  is  termed 
re-exchange  may  comprise  expenses  of  protest  and  other 
charges  which  may  be  constant  quantities,  it  must  at  least 
vary  with  the  current  rate  of  exchange ;  whereas,  under  the 
custom  set  up,  the  drawer  of  a  bill  in  liondon  and  the  drawer 
of  a  bill  in  Australia  would  have  to  pav  the  same  fixed  per- 
centage by  way  of  penalty  on  the  dishonor  of  his  bill, 
although  the  bills  were  dishonored  on  the  same  day  when 
the  rate  of  exchange,  if  in  favor  of  the  one  country,  would 
necessarily  be  against  the  other.  Their  Lordships  are  by  no 
means  prepared  to  say  that  there  is  not  considerable  force 
in  these  objections.  liooking,  however,  to  the  fact  that  in 
other  countries,  and  notably  in  America,  the  practice  of 
allowing  a  fixed  sum  by  way  of  liquidated  damages,  in  lieu 
of  re-exchange  calculated  in  the  ordinary  way,  has  been 
recognized  by  the  courts,  even  where  it  depended  on  usage, 
and  had  not  been  sanctioned,  as  in  some  of  the  United  States 
it  has  been,  by  statute ;  looking  also  to  the  fact  that  in 
Auriol  V.  Thomas  i^)  Mr.  Justice  BuUer  appears  to  have 
recognized  such  a  custom  in  the  case  of  East  India  bills  as 
unobjectionable ;  their  Lordships  are  not  prepared  to  pro- 
nounce the  alleged  custom  invalid  in  law  on  the  face  of  it. 
Whether  its  existence  has  been  satisfactorily  proved  is  an- 
other question. 

Upon  this  point  their  Lordships  cannot  say  that  the  evi- 
dence before  them  establishes  the  existence  of  a  custom 
varying  the  general  law  merchant,  in  a  manner  altogether 
satisfactory  to  their  minds.  The  record,  no  doubt,  contains 
the  affidavits  of  a  good  many  persons  of  respectability,  all 
of  whom  concur  in  stating  that  the  alleged  usage  exists  in 
the  case  of  trade  bills  of  exchange.  None  of  these  persons, 
however,  has  been  subjected  to  cross-examination;  a  pro- 

(')  3  B.  A  S.,  696,  697.  («)  8  C.  B.  (N.8.),  688.  (»)  2  T.  R.,  62. 
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cess  peculiarly  desirable  where  the  thing  to  be  proved  is  in- 
variable or  even  general  usage  or  custom.  Their  Lordships 
do  not  doubt  that  the  so-called  custom  has  been  voluntarily 
acted  upon  in  many  instances,  but  they  have  not  been  refer- 
red to  any  case  in  which  it  has  been  found  by  a  jury,  or 
*recognized  by  a  court  of  justice,  as  an  established  [146 
usage  of  trade,  varying  the  general  law  merchant.  Their 
Lordships,  however,  do  not  feel  compelled  either  to  affirm 
or  to  disaffirm,  by  their  decision,  in  this  case,  the  existence 
of  the  alleged  custom,  or  its  validity  in  law,  because  they 
have  come  to  the  conclusion  that,  if  it  exists,  it  has  not  been 
shown  to  govern  a  transaction  such  as  that  which  is  here  in 
question. 

The  appellants  had  to  satisfy  the  court  that  at  the  date  of 
the  insolvency  they  had  a  right  to  add  £4,000  to  the  amount 
of  the  bills,  by  reason  of  the  right  to  re-exchange  at  the  cus- 
tomary rate  being  necessarily  an  implied  incident  in  their 
contract  with  the  insolvents  as  drawers. 

It  is  to  be  observed,  however,  that  there  is  a  conflict  of 
evidence  even  amongst  the  witnesses  who  came  to  depose  to 
the  existence  of  the  alleged  custom  upon  this  point.  Some 
of  them,  and  these  from  their  position  as  bank  agents  are  of 
considerable  weight,  limit  its  application  to  bills  of  exchange 
drawn  in  the  usual  form  and  in  the  ordinary  course  of  trade, 
and  deny  that  it  applies  to  the  documents  and  transactions 
in  question.  On  the  other  hand,  the  greater  number  of  the 
witnesses  assert  the  contrary.  It  was  said  at  the  bar  that 
these  discrepant  statements  were  mere  matters  of  opinion. 
That  may  be  true,  but  the  conflict  at  least  shows  that  the 
custom  is  not  universally  admitted  by  those  engaged  in  or 
conversant  with  the  trade  between  England  and  Australia,  to 
apply  invariably  to  every  document  that  assumes  the  form 
of  a  bill  of  exchange. 

Their  Lordships  are  of  opinion  that  the  distinction  taken 
by  the  witnesses  who  impugn  the  appellants'  right  is  reason- 
able and  in  itself  decisive  of  the  case. 

If  an  ordinary  bill  of  exchange  is  drawn  in  one  country 
upon  persons  in  another  and  distant  country,  the  holder 
wno  has  coqtracted  for  the  transfer  of  funds  from  the  one 
country  to  the  other  almost  necessarily  sustains  damage  by 
the  dishonor  of  the  bill.  He  must  take  other  means  to  put 
himself  in  funds  in  the  country  where  the  bill  was  payable. 
Hence  the  right  to  *' re-exchange,"  which  is  the  measure  of 
those  damages. 

In  the  present  case  the  appellants,  having  no  occasion  to 
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transfer  money  from  London  to  Adelaide,  bat  seeking,  on 
147]  the  other  hand,  *to  be  put  in  funds  by  Philip  Levi  & 
Co.  in  London,  take  from  the  latter  certain  instruments, 
which  they  might  at  their  option  (and  their  right  cannot  be 
put  higher)  treat  as  bills  of  exchange  or  as  promissory  notes. 
Failing  to  raise  money  on  these  in  London,  they,  according 
to  their  own  account^  send  them  out  to  Adelaide,  in  the 
hope  of  being  able  to  negotiate  them  there,  not,  however,  for 
the  purpose  of  employing  the  proceeds  there,  but  of  having 
them  remitted  to  London.  If  the  documents  are  to  b^ 
treated  as  promissory  notes,  there  is,  of  course,  no  right  to 
re-exchange.  But  let  it  be  assumed  that  by  the  contract 
between  the  parties  they  were  to  be  treated,  even  whilst  they 
remained  in  the  appellants'  hands,  as  bills  of  exchange.  If 
so,  failure  to  accept  might  have  remitted  the  appellants  to 
their  original  rights  against  Philip  Levi  &  Co.,  and  enabled 
them  to  pursue  at  once  the  remedies  which  had  been  sus- 
pended  by  taking  the  bills.  But  it  appears  to  their  Lord- 
ships that,  in  the  peculiar,  circumstances  of  this  case,  the 
disnonor  of  the  bills  did  not  entail  upon  the  appellants 
damages  to  the  liquidation  of  which  the  custom  was  in- 
tended to  apply. 

It  is,  of  course,  unnecessary  to  consider  what  would  have 
been  the  consequences  of  the  negotiation  of  the  bills  in  this 
country;  whether  the  holders  might  have  acjjuired  a  right 
to  re-exchange  against  the  appellants  as  indorsers,  and 
whether  the  appellants  might  have  had  a  remedy  over 
against  Philip  Levi  &  Co.  as  drawers.  There  was  no  such 
negotiation;  the  bills  remained  in  the  appellants'  hands, 
and,  in  order  to  establish  their  case,  it  is  necessary  to  make 
out  that  the  consequence  of  re-exchange  at  the  customary 
rate  was  in  the  contemplation  of  the  parties  at  the  time  of 
the  contract ;  or,  in  other  words,  that  Philip  Levi  &  Co.  con- 
tracted that,  in  the  event  of  the  dishonor  of  the  bills  by  their 
Adelaide  firm,  they  would  allow  that  re-exchange,  by  way 
of  penalty,  as  an  item  in  their  account  with  the  appellants, 
thus  increasing  the  amount  for  which  the  bills  were  given 
by  £4,000. 

Of  such  an  agreement  on  the  part  of  Philip  Levi  &  Co. 
there  is  no  direct  proof,  and  their  Lordships  have  already 
shown  that  it  is  not,  in  their  opinion,  necessarily  to  be  in- 
ferred from  the  form  of  the  documents,  the  circumstances  of 
the  case,  or  the  evidence  of  the  custom,  whatever  may  be 
the  weight  to  be  attached  to  the  last. 
148]    *They  will,  therefore,  humbly  advise  Her  Majesty 
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to  aflBrm  the  order  of  the  Sai)reme  Court  of  South  Australia, 
and  to  dismiss  this  appeal  with  costs. 

Solicitors  for  the  appellants :  Trinder  &  Curtis  Hayward. 
Solicitors  for  the  resi)ondents :  Torr  &  Co, 


[8  Appeal  Cases,  148.] 

J.C.  (♦),  Nov.  14,  16,  16,  17,  20 ;  Dec  10, 1877. 

[PRIVY  COUNCIL.] 

Dame  Harriet  Morrison  and  Others,  Plaintiffs ;  and 
Mayor,  Aldermen,  and  Citizens  of  Montreal,  De- 
fendants. 

ON  APPEAL  FBOM  THE  COURT  OF  QUEEN's  BENCH  FOB  QUEBEC,  CANADA. 

SqfropriaHcn — Report  of  CcmmUmonen  not  final — Action  to  augment  IndemnU^ — 

27  <fi  28  Viet  e.  60-^5  Via,  e.  82,  «.  7. 

Although  a  report  of  commissioners  appointed  mider  Colonial  Act,  27  A  28  Vict, 
c  80,  to  fix  the  oompensatioD  payable  for  expropriated  lands,  is  no  longer  final. 
having  regard  to  86  Vict  c  32,  s.  7,  it  must,  neyermeless,  be  considered  correct  mttil 
It  is  piroved  to  be  erroneonsi 

In  an  action  under  that  section  to  aogment  the  amount  of  Indemnity  for  expropri- 
ated lands, — held,  that  the  onus  lay  on  the  plaintiffs  to  prove  that  the  report  was 
erroneous  in  itself  and  not  merely  with  reference  to  the  evidence  adduced  before  the 
ooniniisBioners. 

Boffff  V.  Mayor  of  Montreal  Q)  approved. 

(1)  19  Low.  Can.  Jnr.,  186. 

(*)  Praent:  Sir  Jaxis  W.  Colvilb,  Sib  Barnes  Pbacock,  Sir  Montagus  E.  Smith, 
and  Sir  Robsrt  P.  Colukr. 


[8  Appeal  Cases,  166.] 

H.L.  (E.),  Nov.  9,  IS,  1877. 

[HOUSE  OP  LORDS.] 

♦Edward  Smith,  Appellant;  and  The  Directors,  [165 
Ac.,  OF  the  Great  Western  Railway  Company,  Re- 
spondents. 

Mme —  Unworhed  Minerala —  Compensation — Injunction — Lease — Forfeiture — SuT' 

render— S  da  9  VicU  e.  20. 

In  claims  for  compensation  for  not  working  mines  adjoining  a  raUwaj  and  railway 
works,  the  6th  and  78th  sections  of  the  Hfdlways  Clauses  Consolidation  Act,  1845 
{8  ifc  9  Vict  c.  20),  roust  be  read  t<^ther. 

The  6th  section  gives  a  general  right  to  compensation  to  "  owners  and  occupiers 
of,  and  all  other  parties  interested  in,  lands  taken  or  injuriously  affected  by  the  con- 
struction **  of  the  railway. 

In  the  78th  section,  the  person  entitled  to  give  notice  to  the  directors  of  a  railway 
company  of  his  intention,  within  thirty  days,  to  work  a  mine  is  the  "  owner,  lessee, 
or  occupier,"  who  has  the  right  and  the  power  to  work  it — the  directors  are  entitled 
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to  have  an  inspection  of  the  mine,  and  to  offer  compensation  to  him  for  not  working, 
which  compensation  may  be  settled  as  therein  mentioned.  The  compensation  thus 
settled  is  that  to  which  he  is  individually  entitled,  according  to  the  extent  of  his 
interest  If  the  lessee  is  the  person  thus  giving  notice,  and  receiving  compensation, 
the  owner,  if  he  can  show  a  right  of  his  own  beyond  that  of  his  lessee  who  has  been 
compensated,  is  also  entitled  to  compensation  under  the  6th  section. 

The  words  "  he "  and  "  his  "  in  two  of  the  parts  of  the  78th  section  refer  to  the 
person  entitled  to  compensation,  whether  owner,  lessee,  or  occupier. 

The  word  '*  lands  **  in  the  6th  section  includes  mines;  and  that  section,  in  regard 
to  the  compensation  thereby  provided,  is  to  be  read  with  reference  to  the  Lands 
Clauses  Consolidation  Act. 

After  compensation  agreed  on,  and  obtained  or  tendered,  a  perpetual  injunction 
may  be  granted  against  the  working  of  the  mines. 

Where  a  lessor  claimed  as  for  forfeiture  for  breach  of  covenant  to  re-enter  on  mines 
demised,  but  a  compromise  was  effected  and  the  lease  surrendered,  the  lessor  was 
recognized  as  a  reversioner ;  and  his  subsequent  sale  of  the  fee  hdd  to  convey  to  his 
vendee  all  the  rights  of  an  original  owner. 

R.  was  the  owner  of  lands  with  coal  and  iranstone  under  them.  The  surface  of  a 
portion  of  the  lan48  (about  4|  acres),  had  already  been  conveyed  to  a  railway  company, 
and  a  railway  and  railway  works  had  been  constructed  thereon.  The  mines  had  not 
been  conveyed.  R.,  by  a  verbal  agreement,  i^r wards  converted  into  a  lease,  let  into 
possession  &.,  who  was  to  work  the  mines,  and,  under  the  name  of  an  acreage  royalty 
or  rent,  was  to  pay  a  sum  of  jClSO  an  acre  for  each  of  the  4|  acres  until  the  money  paid 
reached  an  amount  which  was  the  calculated  value  of  the  minerals  in  that  part  of  the 
1 QQ^  mine.  Had  *thi8  lease  been,  in  fact,  duly  followed,  there  was  time  enough 
for  the  tenant  to  work  out  all  the  minerals  in  the  4|  acres.  It  was  not  followed. 
H.  gave  notice  (under  the  78th  section  of  the  Railways  Clauses  Consolidation  Act), 
to  the  railway  directors  of  his  intention  to  work  the  mine  under  the  4|  acres.  The 
directors  (though  not  within  the  time  mentioned  in  the  statute),  gave  a  counter  no- 
tice, obtained  an  inspection  of  the  mine,  and  agreed  with  H.  as  to  his  compensation. 
In  the  agreement  H.  covenanted  to  pay  the  £160  royalty  acreage,  and  to  use  his  best 
endeavors  to  facilitate  the  settlement  of  his  lessors*  compensation.  He  did  neither ; 
he  died  insolvent,  having  received  from  the  directors  different  portions  of  his  com- 
pensation. His  executors  at  first  worked  the  mine,  but  were  accused  by  the  lessors 
of  repeated  breaches  of  covenant,  and  on  a  bill  being  filed  against  them  compro- 
mised the  matter  by  surrendering  the  lease  of  the  whole  colliery,  the  Ak  acres  being 
therein  included.  The  minerals  under  the  4 1  acres  had  not  then  been  fully  worked 
out.  The  lessors  sold  the  fee  of  the  whole  mine  to  S.  Both  they  and  S.  were  ignor- 
ant of  the  dealings  which  had  taken  place  between  the  directors  and  H.  S.  gave 
notice  to  the  directors  of  his  intention  to  work  the  mine  under  the  4|  acres,  they 
gave  a  counter  notice,  and  offered  to  pay  him  such  compensation  as  he  might  lie 
found  entitled  to,  having  regard  to  that  which  had  already  been  paid  to  H.  S.  re- 
fused to  treat  with  them  on  that  footing.  They  filed  a  bill  to  restrain  him  from 
working,  and  in  the  bill  made  the  same  qualified  offer  of  compensation : 

Hdd,  that,  on  these  terms  they  were  entitled  to  a  perpetual  injunction. 

Ueldf  also,  that,  as  in  their  bill  they  had  made  this  offer  of  compensation,  they 
were  entitled  to  the  costs  of  the  appeal 

This  was  an  appeal  against  an  order  of  the  Court  of  Ap- 
peal reversing  a  decree  of  Vice-Chancellor  Hall. 

The  respondents  had  filed  a  bill  against  the  appellant  to 
restrain  him  from  working  certain  mines,  containing  coal 
and  ironstone,  of  which  he  had  become  the  purchaser  from 
the  trustees  of  a  Mr.  Bound,  the  respondents  apprehending 
from  such  intended  working,  damage  to  their  railway. 

The  portion  of  the  railway  and  the  works  which  were  the 
subject  of  the  suit  lay  within  the  parish  of  Wednesbury,  in 
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connty  of  Stafford,  and  extended  from  a  distance  of  about 
300  yards  from  the  "  Wednesbury  Brook,"  on  the  south,  to 
an  intersection  of  the  South  Staffordshire  Railway  on  the 
north.  This  particular  portion  of  the  railway  and  the  land 
on  either  side  of  it  contained  about  4J  acres.  It  was  con- 
structed upon  an  embankment  twenty  feet  above  the  gen- 
eral level  of  the  surface  ground,  a  part  being  carried  over  a 
viaduct,  and  eighty  feet  above  the  level  of  the  ungotten  coal, 
compensation  For  which  was  the  subject  of  dispute.  The 
surface  of  the  land  had  originally  been  purchased  under  a 
♦private  Act  of  1846,  by  the  Birmingham,  Wolver-  [167 
hampton,  and  Dudley  Railway  Company  (now  incorporated 
with  the  respondents'  company),  and  this  private  act  was 
declared  to  be  incorporated  with  the  Railway. Acts  of  1846. 
The  conveyance  of  the  land,  dated  in  December,  1854,  did 
not  include  the  minerals. 

In  the  year  1863,  William  Hodgkins  was  by  Round  let 
into  possession  of  the  colliery,  including  the  mines  under 
the  railway,  in  virtue  of  a  verbal  agreement  for  a  lease  of  the 
colliery  and  mines.  The  lease  was  in  fact  to  be  a  purchase 
of  the  colliery,  the  purchase  to  be  effected  by  the  payment 
of  an  acreage  royalty,  or  rent,  which  at  the  end  of  fifteen 
years  was  calculated  to  amount  to  the  value  of  the  minerals. 
That  v«due  was  estimated  at  £10,939  17^.,  and  the  royalty 
was  fixed  at  £160  an  acre  for  the  mines  under  the  railway, 
and  £650  an  acre  for  the  rest.  The  mines  under  the  railway 
had  been  before  partially  worked,  but  there  still  remained 
some  thick  ribs  of  coal  and  some  ironstone  which  could 
begot. 

On  the  25th  of  May,  1864,  Hodgkins  gave  notice  to  the 
respondents  (under  the  78th  section  of  the  Railways  Clauses 
Consolidation  Act,  1846^,  of  his  intention  to  work  the  mines 
of  coal  and  ironstone  within  forty  yards  of  the  railway  and 
railway  works,  and  this  notice  included  the  4J  acres  before 
mentioned.  The  respondents  excused  themselves  for  not 
requiring,  and  making,  at  that  moment,  a  survey  of  the 
mines,  and  the  matter  stood  over  for  a  time.  A  survey  was 
afterwards  made  by  their  engineer,  and  on  the  9th  of  De- 
cember, 1864,  the  respondents  gave  Hodgkins  the  statutory 
notice  that  his  proposal  to  work  under  the  4J  acres  would 
be  likely  to  occasion  damage  to  the  railway  works,  and  that 
they  were  willing  to  make  compensation  to  him  "and  all 
other  parties  entitled  thereto,  whether  as  owners,  lessees,  or 
occupiers,"  such  compensation  to  be  settled  under  the  act. 

Mr.  Round  died  in  J  uly,  1864,  and  his  estate  became  vested 
in  executors  and  trustees,  who  on  the  12th  of  April,  1866, 
24  Eng.  Rep.  13 
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granted  to  Hodgkins  a  lease  in  accordance  with  the  verbal 
agreement  made  hj  their  testator.  The  lease  was  to  be 
taken  as  commencing  in  March,  1863,  and  was  to  be  for 
fifteen  years  from  that  date. 

On  the  11th  of  May,  1865,  Hodgkins  gave  the  respondents 
notice  of  a  claim  for  £3,635,  out  of  which  he  was  willing  to 
pay  to  the  lessors  in  respect  of  the  coal  left  ungotten  under 
168]  the  railway  *sucn  sum  as  by  the  terms  of  the  lease 
the  lessors  would  be  entitled  to  claim  in  respect  thereof. 

On  the  16th  of  March,  1866,  an  agreement  in  writing  was 
made  between  Hodgkins  and  the  respondents,  by  which 
(among  other  things)  it  was  arranged  that  they  should  pay 
him  £688  (a  sum  calculated  upon  the  purchase  value  of  the 
minerals  under  the  4J  acres),  as  compensation  for  leaving 
ungotten  the  coal  and  ironstone  measures  there  situated. 
The  sum  thus  agreed  to  was  to  be  retained.and  set  off  against 
other  matters  payable  by  him.  And  he  agreed  to  enter  into 
a  covenant  for  the  payment  of  the  purchase- money  or  roy- 
alty of  £160  an  acre  to  his  lessors,  and,  at  the  respondents' 
expense,  to  facilitate  the  assessment  of  the  lessor's  compen- 
sation. On  the  execution  of  this  agreement,  he  desisted 
from  working  the  mines  in  question. 

Neither  the  fact  of  the  notices  nor  of  the  agreement 
founded  on  them  was  ever  communicated  to  the  trustees  of 
Round. 

Hodgkins,  who  had  become  insolvent,  died  in  November, 
1868,  and  his  executors  continued  to  work  the  colliery  de- 
mised by  the  lease  of  April,  1865,  omitting  the  coal  and  iron- 
stone under  the  4J  acres,  and  in  May,  1849,  a  bill  was  filed 
against  them"by  the  trustees  of  Round's  estate,  for  a  for- 
feiture for  breaches  of  covenant,  but  the  trustees  of  Round 
accepted  from  the  executors,  by  way  of  compromise,  a  sur- 
render of  his  lease,  and  having  thus  become  entitled  to  the 
freehold,  entered  into  a  contract  with  the  appellant  for  the 
sale  to  him  of  part  of  the  real  estate,  including  the  pillars  of 
thick  coal  which  were  the  subject  of  this  appeal,  for  the 
sum  of  £905  lis.  6d.  The  appellant  at  the  time  of  his  pur- 
chase of  the  said  estate  had  no  notice  of  the  agreement  of  the 
16th  of  March,  1866,  or  of  the  notices  by  Hodgkins  and  by 
the  railway  directors  which  preceded  it. 

In  October,  1873,  the  appellant,  being  thus  in  possession 
as  owner,  gave  notice,  under  the  statute,  to  the  respondents 
of  his  intention  to  work  the  mines  and  minerals  lying  un- 
der the  railway,  unless  they  were  willing  to  make  him  com- 
pensation in  respect  thereof.  The  respondents  did  not 
acknowledge  the  appellant's  right  to  worK  them,  and  on  the 
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16th  of  April,  1875  (after  much  correspondence  on  the  sub- 
ject) they  filed  their  bill  (which  was  afterwards  amended^ 
against  the  appellant,  and  prayed  that  he  might  *be  [169 
restrained  from  working  ''the  ribs  and  pillars  of  thick  coal 
in  the  bill  mentioned,  or  any  other  minerals  down  to  and 
inclusive  of  the  new  mine  coal  lying  under  the  4J  acres,"  &c., 
under  or  adjacent  to  the  respondents'  railway  and  works, 
*'80  as  to  occasion  any  subsidence  of  the  surface,  &c.,  or 
damage,"  to  the  railway  and  works.  And  the  bill  prayed 
for  an  account  of  the  coal  and  other  minerals  raised  by  the 
appellant,  or  other  persons,  under  the  4J  acres,  and  that  the 
appellant  should  be  decreed  to  pay  to  the  plaintiffs  (the  re- 
spondents) what  should  be  found  due  on  taking  such  ac- 
count, and  also  damage  for  any  injury.  The  respondents 
alleged  their  willingness  to  pay,  and  they  offered  to  pay  the 
appellant,  compensation  for  such  portion  of  the  mines  un- 
der the  railway  and  works,  as  might  be  required  for  the 
maintenance  thereof,  having  regard  to  the  compensation 
already  made  to  Hodgkins  and  his  lessors,  and  alleged  that 
the  appellant  had  refused  to  accept  compensation  on  that 
footing. 

An  interim  injunction  was  granted. 

The  cause  came  on  for  hearing  before  the  Vice-Chancellor 
Hall  on  the  23d  of  November,  1875,  when  the  bill  was 
ordered  to  be  dismissed  with  costs;  and  an  account  was 
ordered  as  to  what  damages  had  been  sustained  by  the  ap- 
pellant. 

The  directors  aj)pealed  against  this  decree,  and  on  the  13th 
of  January,  1876,  it  was  reversed  (*),  and  the  following  Order 
was  made:  "That  a  perpetual  injunction  be  awarded  to 
restrain  the  defendant  Edward  Smith,  his  servants,  agents, 
and  workmen,  from  excavating,  mining,  or  working  the  ribs 
or  pillars  of  thick  coal  in  the  plaintiffs'  bill  mentioned,  or 
any  part  thereof,  or  any  other  minerals  down  to  and  inclusive 
of  the  new  mine  coal  lying  under  the  4a.  2r.  14p.  of  land,  or 
any  part  thereof,  or  any  other  minerals  down  to  and  inclusive 
of  the  new  mine  coal  lying  under  the  4a.  2r.  14p.  of  land, 
or  any  part  thereof,  in  the  plaintiffs'  bill  mentioned.  But 
this  order  is  to  be  without  prejudice  to  the  right  of  compen- 
sation (if  any)  of  the  executors  and  trustees  of  the  will  of 
Benjamin  Round,  deceased,  or  any  person  claiming  under 
them,  bv  reason  of  the  notice  given  bv  the  plaintiffs,  the 
Great  Western  Railway  Company,  to  William  Hodgkins, 
not  to  work  the  mines  under  the  said  land.  And  it  is  ordered 
that  the  defendant  Edward  Smith  do  pay  to  the  plaintiffs, 

(>)  2  Ch.  D.,  286. 


100  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  IIL 

1877  Smith  v    Great  Western  Railway  Co.  H.L.  (E.) 

the  Great  Western  Railway  Company,  their  costs  of  this 
170]    suit,   including  the  *said   decree,   and   consequent 
thereon,  and  also  their  costs  of  this  appeal  motion,  and  con- 
sequent thereon. 
This  appeal  was  then  brought. 

Mr.  Ince^  Q.C.,  and  Mr.  Jolliffe  (Mr.  James  Anstie  was 
with  them),  for  the  appellant :  It  is  clear  that  the  Legis- 
lature intended  to  give  effective  protection  to  the  owner  of 
^  mines  lying  under  lands  taken  by  a  railway  company  or  ad- 
'  joining  to  the  railway,  The  Oreat  Western  Railway  Com- 
panyv.  Bennett  {'\  where  the  sections  of  the  statute  now 
under  consideration  received  an  authoritative  construction. 
The  77th  section  of  the  8  &  9  Vict.  c.  20  (the  Railways  Clauses 
Consolidation  Act,  1845)  declares  that  on  a  purchase  of  land 
by  the  company  the  mines  under  the  land  shall  not  pass 
unless  expressly  included  in  the  conveyance.  They  were 
not  couveyed  here,  and  so  did  not  pass.  The  78th  section 
empowers  the  *' owner,  lessee,  or  occupier"  to  give  notice 
of  nis  intention,  at  the  expiration  of  thirty  days,  to  work 
mines  within  a  certain  distance  of  the  railway,  and  allows 
the  railway  directors,  if  they  are  willing  to  give  him  com- 
pensation, to  give  him  notice  not  to  work  the  same ;  and 
the  79th  section  provides  that  if  before  the  expiration  of  such 
thirty  days  the  directors  do  not  state  their  willingness  to 
treat  for  the  compensation  to  be  given,  it  shall  be  lawful  for 
him  to  work  the  nyines  in  the  usual  and  ordinary  manner. 
In  all  these  sections  the  person  to  be  compensated,  "the 
owner,  lessee,  or  occupier,"  is  spoken  of  as  "  he"  and  "  his" ; 
the  phrase  is  in  the  disjunctive,  and  it  is  plain  that  each  one 
is  to  be  allowed  a  compensation  for  any  injury  to  his  rights, 
whatever  they  may  be.  Their  rights  may  be  several  and 
distinct ;  and  the  Legislature  never  could  have  intended  to 
give  compensation  to  one  and  to  leave  the  other  utterly  un- 
compensated. The  giving  compensation  to  the  lessee  can  be 
no  bar  to  the  claim  of  me  reversioner.  The  arrangement 
made  in  this  case  with  Hodgkins  did  not  affect  Bound  or 
his  trustees,  and  consequently  did  not  affect  a  bona  fide 
purchaser  of  their  estate,  the  more  especially  as,  in  making 
that  arrangement,  the  respondents  had  not  pursued  the 
course  described  in  the  statute  by  giving  their  counter  notice 
within  thirty  days  after  receiving  Hodgkins'  notice,  so  that 
171]  *they  could  not  claim  for  what  was  then  done,  the 
protection  of  the  statute.  Even  if  compensation  had  been 
agreed  on  as  between  the  directors  and  Hodgkins,  there  was 
no  proof  that  it  had  been  paid.    The  claims  of  the  lessor 

(')  Law  Rep.,  2  H.  L.,  27. 
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had,  therefore,  been  disregarded,  fi&bflfgfeins  undertook  to 
pay  the  acreage  royalty;  the  nnder taking JWa^. itself  an  ad- 
mission of  the  lessor's  title  to  corapensatibri/?ri\-' admission 
which  affected  alike  Hodgkins  and  the  respohdents^'being 
made  in  a  deed  to  which  they  were  both  parties.  *It  that  ^ 
acreage  royalty  had  been  paid  to  Hodgkins,  of  whicfr  th^fei:*% 
was  no  proof,  it  had  not  been  paid  to  tne  lessor,  whose  prop^  V , 
erty  had  thus  been  taken  without  compensation.  Under 
these  circumstances,  the  right  of  the  lessor  still  existed  as 
before,  and  nothing  which  had  passed  between  Hodgkins 
and  the  respondents  could  affect  that  right:  Martin  v.  The 
London^  Chatham  and  Dover  Railway  Company  (*).  The 
right  to  get  the  coal  might  be  in  Hodgkins,  but  that  right 
was  subject  to  a  royalty  to  be  paid  to  his  lessors,  who  there- 
fore had  a  substantial  interest  in  the  produce  of  the  mines. 
That  interest  had  never  been  compensated,  so  that  the  argu- 
ment of  the  respondents  really  amounted  to  this,  that  hav- 
ing dealt  with  a  third  person  for  his  interest,  which  after  all 
was  only  a  temporary  interest,  they  were  released  from  con- 
sidering the  interests  of  any  one  else.  That  was  clearly  not 
the  intention  of  the  statute,  which,  protecting  the  railway 
and  works  from  danger,  co(itemplated  that  those  whose 
proi)erty  was  thereby  injuriously  affected  should  receive 
fair  compensation.  The  Midland  Railway  Company  v. 
Checlcleyl*)  clearly  established  that  in  such  acts  the  Legis- 
lature intended  to  protect  existing  interests,  and  that  if  di- 
rectors relied  upon  the  act,  they  must  strictly  pursue  the 
provisions  under  which  they  claimed  to  enjoy  any  advan- 
tages.    That  had  not  been  done  here. 

Mr.  Davey,  Q.C.,  and  Mr.  8.  C  Bowen  (Mr.  H.  A,  Oif- 
fard  was  with  them),  for  the  respondents :  The  respond- 
ents had  done  all  that  was  in  their  power  to  satisfy  the 
requirements  of  the  statute,  and  ought  now  to  receive  the 
protection  they  claimed.  They  had  not  any  power  to  com- 
pel the  owners  of  the  land  to  come  in  and  discuss  the  ques- 
tion of  *compensation.  They  could  only  deal  with  the  [172 
person  who  gave  them  notice  of  his  intention  to  work 
the  mines,  and  if  he  had  the  right  to  work  them,  and  gave 
the  notice  required  by  the  statute,  the  directors  were  bound 
to  give  him  a  counter  notice,  and  with  him  to  enter  on  the 
question  of  compensation.  This  they  had  done;  and  the 
amount  of  compensation  to  the  person  entitled  to  work 
the  mine  had  been  agreed  upon.  A  part  of  that  consisted 
of  the  payment  of  royalty  to  the  owner,  who  perhaps  had 
the  power  to  call  on  them  to  satisfy  any  claims  he  might 

(')  Law  Rep.,  1  Ch.  Ap.,  601.  O  Law  Rep.,  4  Eq.,  19. 
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possess,  but  whoHi^  tb^  had  no  power  whatever  to  bring  to 
any  arrangement.  '••'Hie  respondents  could  not  be  called  on 
from  time  vti/'llofe  by  successive  owners  and  successive  oc- 
cupiers fq/inake  compensation.  The  compensation  being 
Qi^ce  made,*  the  business  was  at  an  end.  They  might  other- 
/•. Willi  have  to  pay  the  full  value  of  the  minerals  over  and 

,  :-.  ''Wer  again  to  successive  owners  and  the  successive  lessees 

•  -  •  •  '  under  those  owners. 

There  really  was  no  pretence  for  this  appeal,  for  the  order 
of  the  court  below,  while  granting  the  respondents  a  per- 
petual injunction,  had  at  the  same  time  (really  adopting  in 
that  way  the  offer  made  in  the  bill  itself)  declared  that  such 
order  was  without  prejudice  to  the  owner's  right  to  claim 
compensation.  It  might  be  doubted  whether  under  the  cir- 
cumstances here,  he  had  any.  The  owner,  at  the  time  of  the 
arrangement  with  Hodgkins,  was  the  lessor  of  that  person ; 
the  lease,  the  term  of  which  had  not  expired,  had  not  been 
forfeited,  but  surrendered,  and  the  appellant  therefore  here 
stood  in  the  place  of  the  lessee.  He  has  not  yet  shown  that, 
under  the  circumstances  of  this  case,  he  is  entitled  to  any- 
thing more  than  his  lessee  would  be  entitled  to  if  now  alive 
to  make  his  claim.  [Lord  Penzance:  The  words  are, 
''owner,  lessee,  or  occupier,"  would  not  the  first  word  in- 
clude the  reversioner?]  Those  words  must  be  taken  with 
reference  to  the  other  words,  which  are  *'the  person  entitled 
to  work  the  coal."  That  person  was  at  the  time  Hodgkins, 
and  no  one  else,  and  he  might  have  worked  out  the  coal  and 
left  nothing  whatever  in  respect  of  which  the  owner  could 
claim  any  compensation.  The  persons  mentioned  in  the 
act  are  mentioned  independently  of  each  other,  and  the  only 
person  who  was,  in  words,  entitled,  was  he  who  had  the 

fower  to  work  the  coal.  For  he  might  work  out  the  whole, 
73]  and  if  he  did,  *having  lawfully  the  right  to  do  so, 
there  could  be  no  one,  even  if  claiming,  as  on  a  forfeiture, 
the  reversion  of  the  land  itself,  who  could  have  the  right  to 
claim  compensation  for  coal  which  had  already  been  law- 
fully worked  out  by  another  person.  Here  the  persons 
under  whom  Round  claimed  came  in  as  mere  surrenderees 
of  an  unexpired  lease,  and  therefore  stood  in  the  same  posi- 
tion as  the  lessee  himself,  and  with  no  superior  rights :  Doe 
V.  P'ykei^),  [Lord  Penzance:  But  if  the  tenant  did  not 
work  out  all  the  coal  during  his  lease,  would  not  the  rever- 
sioner be  entitled  to  compensation  in  respect  of  the  coal  left, 
to  which  he  would  clearly  be  entitled,  but  which,  by  a  per- 
petual injunction,  he  is  forever  prevented  from  getting?] 

(»)  6  Maule  <&  S.,  U6;  see  PiggoU  v.  StraUon,  1  D.  F.  A  J.,  88. 
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This  case  is  not  like  that  of  the  owner  of  a  hoase  or  of  a 
farm,  to  be  used  only  during  a  term,  but  to  go  back  to  the 
owner  4n  its  original  form  at  the  end  of  the  term.  Here 
there  was  a  real  sale  of  the  coal  itself,  though  the  payment 
for  the  coal  assumed  the  form  of  an  acreage  royalty  pay- 
able in  annual  portions. 

The  case  of  the  Great  Western  Railway  Company  v. 
Bennett  {')  had  no  application  here,  for  no  question  existed 
in  that  case  as  to  the  parties  to  the  litigation  and  their  rights ; 
the  only  question  realljr  was,  what  was  the  amount  to  which 
the  company  could  claim  adjacent  and  subjacent  support, 
which  was  to  be  determined  by  the  special  acts  of  Parliament 
affecting  the  case.  C7iamberlain  v.  The  West  of  London 
Railvoay  Company  (*),  Rlcket  v.  The  Metropolitan  Railway 
Company  (*),  and  The  Metropolitan  Board  of  Works  v.  Mc- 
Carthy (^)^  were  also  cited. 

Mr.  Ince^  in  reply:  It  might  be  that  the  lessee  had  the 
power  during  the  existence  of  his  lease,  and  on  performing 
the  covenants  in  it  (one  of  which  was  paying  the  royalty  on 
the  coal  actually  taken),  to  work  out  the  whole  of  the  coal ; 
but  then  he  must  pay  the  acreage  royalty  on  it,  and  then, 
of  course,  there  might  be  no  claim  for  compensation  on 
the  ungotten  coal ;  but  if  the  tenant  did  not  get  the  coal, 
and  did  not  pay  the  royalty  due  on  the  getting  of  it,  the 
•reversioner  had  a  substantial  unsatisfied  interest  in  [174 
the  coal,  and,  if  he  was  to  be  forever  prevented  from  getting 
it,  he  was  entitled  to  compensation,  and  it  made  no  difference 
whether  he  was  in  possession  of  the  reversion  as  a  surrenderee 
of  a  lease,  or  upon  eviction,  for  a  forfeiture  of  it.  A  tenant 
was  not  the  only  person  to  be  compensated ;  he  might  be  only 
a  tenant  for  a  month,  he  might  be  wholly  insolvent,  he  might 
make  with  the  directors  any  arrangement  that  would  suit  his 
own  purpose,  and  then  it  would  be  said  that  he,  being  at  the 
time  the  person  entitled  to  work  the  coal,  no  one  else  was  to 
be  entitled  to  compensation.  The  Legislature  never  intended 
to  occasion  such  an  injustice.  In  settling  the  compensation 
secured  by  the  statute,  the  rights,  not  of  one  person  only, 
bat  of  all  who  had  real  substantial  rights  must  be  considered. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
api>eal  in  this  case  raises  a  question  upon  the  construc- 
tion of  certain  sections  of  the  Railways  Clauses  Consolida- 
tion Act,  a  question  no  doubt  of  some  novelty  and  of  some 
difficulty.     For  the  purpose  of  placing  before  your  Lord- 

(>)  Law  Rep.,  2  H,  L.,  27.  (*)  Law  Rep.,  7  H.  L.,  243 ;  10  Eng. 

(«)  2  Best  4  S.,  605-617.  R.,  1. 

(*)  Law  Rep.,  2  H.  L.,  175. 
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ships  very  shortly  the  exact  question  which  you  have  to  de- 
termine, a  very  brief  narrative  of  the  facts  of  the  case  will 
be  sufficient. 

The  plaintiffs  in  the  court  below  represent  the  Great  West- 
ern Railway  Company,  succeeding  for  the  purpose  of  this 
suit  to  the  rights  of  another  railway  company.  The  defen- 
dant in  the  court  below,  the  appellant  here,  is  a  Mr.  Smith, 
who  is  the  owner  in  fee  simple  of  certain  mineral  property 
under,  and  adjacent  to,  a  portion  of  the  line  of  the  Great 
Western  Railway  near  Birmingham,  having  succeeded  by 
purchase  to  the  rights  of  a  former  owner.  While  that  former 
owner  was  the  proprietor  of  this  mineral  property,  he  made 
a  lease  of  it  to  a  person  of  the  name  of  Hodgkins,  and  in 
that  lease  was  included  the  coal  under  a  particular  portion 
of  the  land  in  question,  which  I  will  term  the  4^  acres,  im- 
mediately under  the  railway.  Many  other  portions  of  min- 
eral property  were  included  in  that  lease,  and  a  payment 
which  is  called  rent  was  reserved  in  respect  of  the  various 

fortions  of  mineral  property  demised.  The  lease  was  for 
75]  fifteen  years,  and  the  rent  was  to  *continue  to  be  paid 
for  the  whole  of  the  mineral  property  so  demised  until  a  sum 
of  upwards  of  £10,000  should  be  paid  to  the  lessor.  Now 
this  sum  of  £10,000  and  upwards  is  stated  on  the  face  of  the 
lease  to  be  a  sum  which  represented  the  total  value  of  all  the 
minerals  included  in  the  lease,  taking  the  value  of  the  dif- 
ferent minerals  at  so  much  an  acre,  some  at  £500  an  aci-e, 
some  at  £150  an  acre.  The  4J  acres  to  which  I  have  referred 
were  only  part  of  a  larger  portion  of  mineral  property  in- 
cluded in  the  3d  schedule  to  the  lease  (amounting  to  about 
seventeen  acres  altogether),  and  the  value  of  the  coal  in  this 
small  portion  was  stated  to  be  £160  an  acre.  In  the  lease 
there  was  contained  a  covenant  of  the  usual  kind  that  the 
lessee  would  do  his  best  to  work  out  all  the  minerals  and 
mines.  Therefore  your  Lordships  have  it  that  an  agreement, 
called  a  lease,  is  made  by  an  owner  in  fee  simple  with  a 
tenant,  ranging  over  the  space  of  fifteen  years,  during  which 
it  was  intendea  that  the  tenant  should  work  out  the  coal 
under  the  4J  acres,  and  should  pay  for  that  coal,  out  and 
out,  to  the  lessor  a  sum  of  £150  an  acre. 

My  Lords,  that  was  the  state  of  things  under  which  Mr. 
Hodgkins,  the  lessee,  was  in  possession.  He  had  not  at  tlie 
time  I  am  now  going  to  refer  to,  worked  the  4J  acres,  but 
being  prepared  to  work  them,  he  gave  a  notice,  under  the 
Railways  Clauses  Consolidation  Act,  to  the  Great  Western 
Railway  directors  of  his  intention  to  work.  Your  Lord- 
ships have  had  so  frequently  before  you  the  sections  of  the 
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Hallways  Clauses  Consolidation  Act  upon  this  subject  that 
I  need  only  refer  to  them  shortly.  It  is  provided  by  those 
sections  that  a  railway  company  is  not  to  be  entitled  to  the 
mines  under  land  which  it  purchases ;  those  mines  are  to  be 
treated  as  excepted  out  of  the  conveyance  to  the  railway 
company  unless  they  are  specifically  and  expressly  in- 
cluded. The  railway  company,  therefore,  has  this  ad- 
vantage :  it  may  proceed  to  deal  with  the  owners  of  land  for 
the  surface  of  their  lands,  and  is  not  obliged  to  make  to 
Ihem  what  might  be  the  very  large  compensation  necessary 
if  required  to  purchase,  in  the  first  instance,  not  merely  the 
surface  but  also  the  mines  down  to  the  centre  of  the  earth. 
But  then  the  sections  contemplate  the  possibility  that  the 
owner  in  whose  possession  the  mines  are  thus  left;  or  the 
lessee,  or  the  occupier,  may  desire  to  work  the  mines,  and 
the  act  provides  that,  *if  he  does  so  desire,  he  is  to  [176 
give  a  certain  length  of  notice  to  the  railway  directors  of  his 
intention  to  work  them. 

Then  the  78th  section,  upon  which  the  present  question 
arises,  provides  that  if  the  "owner,  lessee,  or  occupier"  of 
any  mines  lying  under  the  railway,  be  desirous  of  working 
them,  the  owner,  lessee,  or  occupier  shall  give  to  the  direct- 
ors notice  thirty  days  before  commencing  working,  and  on 
the  receipt  of  notice  it  shall  be  lawful  for  the  directors  to 
cause  the  mines  to  be  inspected,  and  if  it  appear  to  them 
"that  the  working  of  such  mines  or  minerals  is  likely  to 
damage  the  works  of  the  railway,  and  if  the  company  be 
willing  to  make  compensation  for  such  mines,  or  any  part 
thereof,  to  such  owner,  lessee,  of  occupier  thereof,  then  he 
shidl  not  work  or  get  the  same,  and  if  the  company  and  such 
owner,  lessee,  or  occupier  do  not  agree  as  to  the  amount  of 
such  compensation,  the  same  shall  be  settled  as  in  other 
cases  of  disputed  compensation." 

Mr.  Hodgkins  gave  the  notice,  and  the  directors  of  the 
company  did  settle  with  him ;  they  agreed  as  to  what  his 
compensation  should  be,  and  the  terms  of  the  agreement  be- 
tween them  and  Hodgkins  are  in  evidence  before  your  Lord- 
ships. They  are  in  substance  these.  The  directors  made 
another  demise  to  Hodgkins  of  about  11 J  acres,  and  tlien,  as 
part  of  the  whole  arrangement,  agreed  to  pay  him  £688  2^. 
6d.  (which  we  are  told  is  exactly,  according  to  the  lease, 
the  acreable  value  of  the  4J  acres),  *'as  compensation  for 
leaving  ungotten  all  the  coal  and  ironstone  measures  down 
to  and  through  the  new  mine  coal  inclusive  (being  all  that 
are  comprised  in  his  lease  from  Mr.  Round's  trustees)." 
That  sum  was  to  be  retained  and  set  off  against  the  rents 
24  Eng.  Rep.  14 
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which  might  become  due  from  Mr.  Hodgkins  to  the  com- 
pany in  respect  of  the  other  demise.  Then  the  agreem«^nt 
continues:  ''Mr.  Hodgkins  to  enter  into  a  covenant  for  the 
payment  of  the  purchase-money  or  royalty  of  £50"  (it  is 
agreed  this  is  an  error  for  £150)  ''  per  acre  to  his  lessors,  and, 
at  the  company's  expense,  to  facilitate  by  any  means  in  his 
power  the  assessment  of  the  lessors'  compensation  for  leav- 
ing the  said  coal  measures  permanently  ungotten."  There- 
fore, whatever  the  result  may  be  in  law,  it  is  quite  clear, 
that,  in  fact,  the  bargain  made  with  Hodgkins,  was  a  bargain 
177]  with  him  alone,  professing  to  be  with  him  alone,  *and 
only  for  his  interest,  taking  notice  of  the  annual  payment 
he  was  bound  to  make  to  his  lessors,  and  providing  that  he 
should  do  all  that  he  could  to  facilitate  a  subsequent  ar- 
rangement between  the  company  and  the  owners  of  the  re- 
version, for  any  interest  the  latter  might  have. 

My  Lords,  what  followed  afterwards  was  in  substance 
this:  Mr.  Hodgkins  became  embarrassed  in  his  circum- 
stances, and  he  was  unable  to  make  to  the  predecessors  of  Mr. 
Smith  (Round's  trustees),  the  payments  he  was  bound  to 
make  under  the  first  lease  which  I  mentioned.  He  died.  A 
bill  was  filed  against  his  executors,  and  the  bill  resulted  in 
a  compromise  by  which  they  were  in  substance  released 
from  his  obligations  under  that  lease.  Round's  trustees 
took  a  surrender  of  it,  and  certain  payments  were  made  to 
one  side  or  the  other,  to  which  I  need  not  more  specifically 
refer.  In  this  way  Round's  trustees  got  rid  of  the  lease  to 
Hodgkins,  and  became,  as  it  were,  owners  again,  freed  from 
the  lease,  of  the  mineral  property.  In  the  meantime,  the 
working  of  the  4J  acres  of  coal  had  been  stopped,  in  conse- 
quence of  the  agreement  between  the  railway  company  and 
Hodgkins.  The  4J  acres  of  coal  had  continued  in  this  posi- 
tion, and  remained  unworked  for  several  years,  and  the 
period  at  which  the  fifteen  years,  originally  granted  by 
demise  to  Hodgkins,  would  have  expired,  was  approaching. 
Round's  trustees  having  sold  to  Mr.  Smith,  he  served  upon 
the  directors  of  the  railway  company  a  notice  stating  his  in- 
tention, as  the  now  owner  of  the  property,  to  work  the  miner- 
als in  question ;  and  thereupon  they  filed  the  present  bill  to 
restrain  him  from  working  tnese  minerals,  and  the  argument 
on  the  one  side  and  upon  the  other,  of  which  your  Lordships 
have  now  to  judge,  is  this:  On  the  part  of  the  directors 
it  is  contended  that  that  which  they  have  done  in  regard 
to  Hodgkins,  the  arrangement  they  made  with  him,  gave  to 
them  a  right  to  say  that  the  working  of  these  4J  acres  of  land 
was  stopped  by  the  statute,  and  if  any  injury  to  any  person 
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other  than  Hodgkins  has  been  occasioned,  thev,  the  respond- 
ents, say  that  Parliament  provides  a  mode  oi  compensation 
for  that  other  person.  On  the  other  hand  the  appellant, 
Mr.  Smith,  contends  that  the  respondents  have  dealt  with 
Hodgkins,  and  with  him  alone ;  have  compensated  him,  and 
him  alone;  that  any, right  to  stop  the  workingof  the  mine 
enured  *to  the  railway  directors  as  against  Hodg-  [178 
kins  only,  that  he  the  appellant,  Mr.  Smith,  is  perfectly  free 
from  all  that  took  place  with  Hodgkins,  and  that  until  he 
is  compensated  as  the  now  absolute  owner  of  the  property 
he  is  entitled  to  work  the  mines  as  against  the  respondents. 
The  Vice-Chancellor  was  of  opinion  that  the  contention  of 
Mr.  Smith  was  i^ht,  and  he  dismissed  the  bill  of  the  rail- 
way company.  The  judges  of  the  Court  of  Appeal  unani- 
mously held  that  that  decree  ought  to  be  reversed,  and  have 
granted  to  the  railway  company  a  perpetual  injunction 
against  the  working  of  the  mines. 

My  Lords,  the  wnole  question  turns  upon  the  construc- 
tion of  the  78th  section  of  the  statute.  It  is  perfectly  clear 
that  what  is  contemplated  by  the  Legislature  under  the  sec- 
tion is,  that  some  person  who,  at  the  time  of  giving  the  notice 
which  it  contemplates,  is  entitled  to  work  the  mines,  is  the 
person  who  is  entitled  to  give  the  notice.  If  he  is  the  lessee 
the  section  provides  that  to  him,  as  lessee,  the  railway  di- 
rectors are  to  give  a  counter  notice,  or  to  inform  him  in  some 
way  that  they  are  willing  to  make  compensation  for  such 
mines.  Then  come  the  words  of  the  section  which  have  oc- 
casioned the  difficulty  in  the  case :  they  are  the  words  which 
say  that,  "if  the  company  be  willing  to  make  compensation 
for  such  mines,  or  any  part  thereof,  to  such  owner,  lessee, 
or  occupier  thereof,  then  he  shall  not  work  or  get  the  same.'' 
The  word  "he"  used  here,  refers  evidently  to  the  owner,  or 
lessee,  or  occupier,  who  has  given  the  notice,  and  to  no  other 
person. 

My  Lords,  if  the  section  has  no  other  effect  than  to  restrain 
from  working  a  lessee  who  has  a  right  to  work,  and  who  has 
given  notice  that  he  intends  to  work,  the  consequence  would 
of  course  be  this :  a  lessee  might  give  notice  to  directors  that 
he  intended  to  work  the  minerals,  the  directors  might  inform 
that  lessee  that  they  were  willing  to  make  compensation,  and 
did  not  wish  the  mines  to  be  worked,  they  might  settle  with 
him  the  compensation,  and,  settling  with  him,  of  course  they 
could  only  settle  the  compensation  to  which  he  individually 
was  entitled.  They  might  then,  in  a  case  where  the  lessee 
had  the  right  to  work  and  carry  away  the  minerals,  and  to 
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exbaust  the  mine,  be  bound  to  pay  to  the  lessee  the  whole 
value  of  the  minerals.  The  lease  might  come  to  an  end,  and 
179]  if  the  argument  of  the  appellant  is  right,  a  *new  les- 
see might  be  created,  the  reversioner  might  make  a  new 
demise,  for  the  coal  would  be  left,  in  consequence  of  the 
operation  of  this  section,  ungotten.  The  new  lessee  might, 
in  turn,  give  a  fresh  notice,  and  the  railway  directors  might 
have  to  compensate  him  again  for  the  value  of  the  whole  of 
the  coal  so  left  ungotten,  and  this  process  might  be  repeated 
year  after  year,  or  lease  after  lease,  and  the  company  might 
have  to  pay  several  times  over  for  the  same  coal. 

My  Lords,  that  of  course  is  a  construction  which  it  is 
scarcely  possible  to  believe  could  have  been  intended,  and 
your  Lordships  would  not  arrive  at  it  unless  you  were  com- 
pelled to  do  so  by  the  clearest  words. 

On  the  other  hand  there  is  an  obvious  difficulty  in  the 
opposite  view  of  the  case.  If  you  are  to  hold  that  it  is  pro- 
vided that  a  dealing  between  railway  directors  and  a  lessee 
is  to  debar  or  cut  away  the  rights  of  the  reversioner,  you 
may  do  very  great  injustice  to  the  reversioner.  Your  Lord- 
ships, therefore,  would  naturally  desire  to  adopt  a  con- 
struction of  the  section  which  would  avoid  either  of  the  two 
difficulties,  the  injustice  on  the  one  hand  of  repeated  com- 
pensations to  be  made  on  the  part  of  the  railway  company^ 
the  injustice  on  the  other  hand  of  depriving  the  reversioner, 
the  owner  of  the  property,  of  any  right  to  which  he  might 
be  justly  entitled.  My  Lords,  I  am  of  opinion  that  the  sec- 
tion may  be  construed,  taking  it  in  connection  with  the  other 
sections  of  the  statute,  in  a  way  in  which  neither  of  these 
injustices  shall  be  occasioned. 

It  appears  to  me  that  what  is  intended  by  the  Legislature 
with  regard  to  mines  under  a  railway  is  this :  the  railway 
company  is  to  be  under  no  obligation  to  compensate  any 
person  until  there  is  some  one  who  has  a  right  to  work,  and 
who  is  prepared  to  work,  the  mines.  Wnen  that  person 
gives  the  notice  of  his  intention  to  work  the  mines,  the  direct- 
ors are  to  come  to  an  agreement  or  settlem«3nt  with  that  per- 
son, and  to  come  to  a  settlement  with  that  person  according 
to  what  his  rights  may  be ;  if  the  rights  of  that  person  are 
to  take  away  the  coal,  to  exhaust  it  entirely,  and  if  he  has 
a  tenure  the  length  of  which  will  enable  him  to  take  away 
the  coal  and  to  exhaust  it  entirely,  the  railway  directors 
may  be  bound,  and,  I  should  think,  would  be  bound,  to 
180]  compensate  that  ^person  to  an  extent  equal  to  the 
whole  value  of  the  minerals.  If  his  right  is  not  so  great ;  if 
he  cannot  take  away  the  whole,  or  if  the  extent  of  his  tenure 
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is  not  such  as  woald  enable  him  to  take  away  the  whole,  the 
directors  woald  have  to  compensate  him  to  an  extent  less 
than  the  value  of  the  whole. 

Then,  as  it  seems  to  me,  the  statute  makes,  in  the  6th  sec- 
tion, another  provision  which  is  to  be  read  along  with  this 
78th  section  as  to  the  lessee,  and  which,  as  I  really  think, 
entirely  protects  the  right  of  the  reversioner.  That  section 
provides  that  ''the  company  shall  make  to  the  owners  and 
occupiers  of,  and  all  otner  parties  interested  in,  any  lands 
taken  or  used  for  the  purposes  of  the  railway,  or  injuriously 
affected  by  the  construction  thereof,  full  compensation  for 
the  value  of  the  lands  so  taken  or  used. ' '  Of  course  ' '  lands ' ' 
include  mines,  and  I  read  this  therefore  as  a  general  pro- 
vision that  all  other  persons  interested  in  the  mines  shall  be 
compensated  for  the  amount  of  their  interests  therein.  The 
same  section  provides  that  "except  where  otherwise  pro- 
vided by  this  or  the  special  act  the  amount  of  such  compen- 
sation shall  be  ascertained  and  determined  in  the  manner 
provided'  by  the  said  Lands  Clauses  Consolidation  Act  for 
determining  questions  of  compensation  with  regard  to  lands 
purchased  or  taken  under  the  provisions  thereof."  We  all 
Know  what  the  provisions  in  the  I^nds  Clauses  Consolida- 
tion Act  are,  for  determining  by  agreement,  or  before  jus- 
tices, or  by  arbitration,  or  by  a  jury,  any  question  of  dis- 
puted compensation. 

Now,  let  me  ask  your  Lordships  to  read  into  the  78th  sec- 
tion, in  the  way  I  have  suggested,  the  provisions  of  the  6th 
section,  I  think  by  so  doing  your  Lordships  will  at  once 
avoid  any  difficulty  as  to  the  construction  of  the  words  I 
have  particularly  referred  to,  namely,  ' '  he  shall  not  get  or 
work  the  same."  My  Lords,  I  read  the  two  sections  thus — 
I  will  begin  with  the  78th  section,  "  If  it  shall  appear  to  the 
directors  that  the  working  of  the  mines  or  minerals  is  likely 
to  damage  the  works  of  the  railway,  and  if  they  be  willing 
to  make  compensation  for  such  mines,  or  any  part  thereof," 
to  such  lessee,  then  "he"  (the  lessee)  "shall  not  work  or 
get  the  same."  Then  I  read  the  6th  section  thus:  "And 
the  directors  shall  make,  to  all  those  persons  interested  in 
the  mines  used  for  the  purposes  of  the  railway,  compensa- 
tion for  the  value  of  *their  interests  in  those  mines,  [181 
and  that  compensation  shall  be  .settled  in  the  way  provided 
by  the  Lands  Clauses  Consolidation  Act."  My  Lords,  it  is 
quite  true  that  reading  the  two  sections  in  this  way  there 
are  not,  in  what  I  have  read,  any  words  of  negation  pro- 
hibiting the  persons  having  the  ulterior  interest  from  ever 
working  the  mine.    But  it  seems  to  me  that  those  wordd  are 
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entirely  unnecessary.  We  have  a  provision  that  the  lessee 
shall  be  dealt  with  and  compensated,  and  that  he  shall  not 
work.  We  have  then  a  provision  that  all  other  persons  shall 
be  compensated  according  to  their  interests,  and  the  inevita- 
ble conclusion  from  that  is,  that  those  other  persons  who  are 
so  compensated,  or  who  may  be  so  compensated,  shall  not 
work  any  more  than  the  lessee  might  work.  It  would  be  a 
matter  of  astonishment  if  any  court  of  equity  oould  hesitate, 
if  that  be  the  construction  of  the  act,  in  prohibiting  those 
other  persons  who  either  are  to  be,  or  may  be,  thus  compen- 
sated, from  working,  just  as  they  would  prohibit  the  lessee 
himself. 

My  Lords,  that  appears  to  me  to  be  the  solution  of  the 
whole  of  this  case — Mr.  Smith  may  be  able  to  show  that  over 
and  above  the  interest  which  the  lessee  had  in  these  mines, 
an  interest  which  would  enable  him,  the  lessee,  to  work  and 
take  away  the  whole  of  the  coal,  there  was  some  farther, 
some  ulterior  interest  which  he,  Mr.  Smith,  was  entitled  to, 
and  in  respect  of  which  he  may  receive  compensation  ;  and 
if  he  is  able  to  show  that,  he  may  support  a  claim  for  com- 
pensation under  the  6th  section,  and  the  decree  of  the  Court 
of  Appeal  entirely  preserves  that  right  to  him. 

But,  my  Lords,  tnere  is  a  farther  circumstance  which  has 
to  be  referred  to  in  the  case.  In  substance,  the  decree  ap- 
pealed against  appears  to  me  to  be  correct,  but  there  is  the 
question  of  the  payment  which  was  to  Be  made,  according 
to  the  lease,  by  ttie  lessee  for  each  acre  of  this  mineral  prop- 
erty. It  is  quite  true  that  that  lease  has  been  surrendered 
to  the  lessor,  but  before  the  surrender  there  occurred  the 
dealing  with  the  lessee  upon  which  the  directors  now  rely, 
and  upon  which  they  claim  their  right  to  an  injunction. 
Now,  unquestionably,  that  dealing  not  only  was  consistent 
with,  but  actuallv  contemplated,  the  payment  of  the  acre- 
age value,  the  value  of  £150  an  acre  of  the  mineral  property 
to  the  lessor.  My  Lords,  if  this  matter  had  to  be  decided 
182]  *adver8ely  to  the  company,  I  should  have  felt  very 
great  difficulty  in  thinking  that  the  directors  were  entitled  to 
the  injunction,  which  they  ask  in  their  bill,  without  making 
a  provision  on  their  part  for  that  which  the  tenant,  the  lessee, 
ought  to  have  provided,  namely,  the  payment  of  the  £150 
an  acre.  But  fortunately  the  directors  have  relieved  me, 
and  have  relieved  your  Lordships,  from  any  difficulty  as  to 
deciding  that  question  adversely  to  them.  Not  merely  now, 
for  the  first  time,  at  the  bar,  but  in  their  bill  they  made  an 
offer  which  appears  to  me  to  be  founded  on  good,  sense  and 
equity,  an  offer  to  pay  to  Mr.  Smith  the  acreage  value  of 
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this  coal,  if  it  had  not  been  already  paid  to  him  by  the 
lessee ;  and  they  have  said  at  the  bar,'  tnat  they  are  content 
to  take  it  that  no  payment  was  made  by  the  lessee ;  and  to 
pay  the  acreage  value  for  the  whole  4J  acres  and  upwards. 
My  Lords,  I  am  very  glad  that  they  have  made  that  offer 
and  made  it  originally  by  their  bill,  because  incorporating 
that  offer,  as  I  shall  propose  to  your  Lordships  to  do,  into 
your  decree,  it  will  not,  as  it  seems  to  me,  and  ought  not,  to 
make  any  difference  as  to  the  costs  of  this  appeal.  It  is  not 
an  offer  now  made  by  the  directors  to  protect  themselves 
from  a  difficulty  arising  in  the  course  of  the  appeal,  it  is  an 
offer  which  was  made  by  them  ab  initio.  My  Lords,  I  shall 
therefore  propose  to  your  Lordships  to  confirm  the  order  of 
the  Court  of  Appeal  with  only  such  a  variation  as  would 
incorporate  into  it  a  provision  as  to  the  payment  of  the  sum 
to  which  I  have  referred. 

My  Lords,  there  is  another  minor  question  which  has  been 
raised  as  to  the  form  of  the  decree.  It  is  said  that  it  has 
gone  too  far,  and  that  it  restrains  Mr.  Smith  from  working 
not  merely  the  coal,  but  any  ironstone  under  the  lands,  and 
that  the  ironstone  was  not  the  subject  of  the  leas3  to  Hodg- 
kins,  and  therefore  could  not  be  tlie  subject  of  the  negotia- 
tions with  or  purchase  from  Hodgkins.  There  is  no  doubt 
that  when  Mr.  Smith  gave  his  notice  to  the  directors  of  his 
intention  to  work,  he  stated  to  them  that  he  intended  to 
work  both  coal  and  ironstone,  and  if  that  notice  was  to  be 
held  a  good  notice  entitling  him  to  work  as  to  the  ironstone, 
the  time  has  passed  for  the  railway  directors  to  give  a  coun- 
ter notice,  and  he  would  be  entitled,  whether  they  were  will- 
ing to  compensate  him  or  not,  now  to  work  the  ironstone. 
My  Lords,  *the  injunction  of  the  Court  of  Appeal  re-  [183 
strains  him,  as  I  have  said,  from  working  eitner  coal  or  iron- 
stone, and,  subject  to  one  modification,  I  am  of  opinion  that 
that  injunction  is  right.  I  think,  my  Lords,  that  until  Mr. 
Smith  gives  a  notice  disembarrassed  of  any  question  as  to 
the  coal,  and  confined  merely  to  ironstone  (if  he  is  entitled 
to  work  any),  he  ought  not  to  be  allowed  to  put  in  force  the 
machinery  of  the  Railways  Clauses  Consolidation  Act. 

My  Lords,  I  propose  therefore  to  move  your  Lordships  to 
vary  the  decree  appealed  from  upon  those  matters  which  I 
have  mentioned ;  and  the  decree  would  then  run  in  the  way 
in  which  I  am  about  to  read:  "The  plaintiffs  being  ready 
and  willing,  and  hereby  offering  to  pay  to  the  defendant 

the  sum  of  £ "  (that  would  oe  a  sum  of  between  £600 

and  £700 — the  parties  will  have  no  difficulty  in  arranging 
the  exact  figure),  that  is  to  say,  the  acreage  value  stipulated 
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for  in  the  lease  of  the  12th  of  April,  1866,  in  respect  of  the 
coal  hereinafter  mentioned,  the  court  doth  order  that  the 
plaintiffs  pay  sach  sam  to  the  defendant  on  or  before  the  1st 
day  of  December  next ;  and  the  court  doth  order  that  a  per- 
petual injunction  be  awarded  to  restrain  the  defendant 
Edward  Smith,  his  servants,  agents,  and  workmen,  from  ex- 
cavating, mining,  or  working  the  ribs  or  pillars  of  thick  coal 
in  the  plaintiffs'  bill  mentioned,  or  any  part  thereof,  or, 
until  he  shall  have  given  a  notice  under  the  78th  section  of 
the  Railways  Clauses  Consolidation  Act,  any  other  minerals 
under  the  4a.  2r.  14p.  of  land,  or  any  part  thereof  in  the 
plaintiffs'  bill  mentioned.  But  this  order  is  to  be  without 
prejudice  to  such  right  of  compensation,  or  of  farther  com- 
pensation (if  any)  of  Daniel  George  Round,  Benjamin 
Whitehouse,  and  Frederick  William  Seaman,  the  executors 
and  trustees  of  the  will  of  Beniamin  Round,  deceased,  or  any 
person  claiming  under  them,  Tby  reason  of  the  notice  given 
by  the  plaintiffs,  the  Great  Western  Railway  Company,  to 
William  Hodgkins,  not  to  work  the  mines  under  the  said 
land  as  they  may  be  entitled  to."  Then,  my  Lords,  the  re- 
mainder of  the  decree  will  stand  with  regard  to  the  costs 
below ;  and,  for  the  reasons  I  have  submitted  to  your  Lord- 
ships, I  think  these  variations  should  not  make  any  differ- 
ence as  to  the  costs  of  this  appeal,  but  that  the  appellant 
should  pay  to  the  respondents  the  costs  of  the  appeal. 
184]  *LoRD  Penzance:  My  Lords,  I  do  not, propose  to 
trouble  your  Lordships  at  any  length  upon  this  case,  the  argu- 
ment of  which  has  been  most  able  and  exhaustive.  After  the 
statement  which  we  have  just  heard  from  my*noble  and 
learned  friend,  nothing  remains  to  be  said  as  to  the  facts  of 
the  case,  and  the  few  observations  that  I  have  to  address  to 
the  House  will  be  confined  to  the  question  of  what  was  the 
intention  of  the  Legislature  in  enacting  the  group  of  sections 
which  commence  at  section  78. 

The  two  alternative  constructions  which  are  presented  to 
the  House  for  consideration  are  these :  on  the  one  side  it  is 
said  that  the  meaning  of  these  sections  is  that  where  a  per- 
son, either  as  owner,  or  as  lessee,  or  occupier  of  mines,  de- 
sires to  work  the  mines  under  a  railway,  he  sliall  give  notice 
to  the  railway  company  of  that  desire,  and  that  the  railway 
company  «hall  then  ascertain  whether  the  safety  of  the  rail- 
way will  be  compromised  by  his  doing  so ;  and  if  the  direct-  * 
ors  are  satisfied  that  it  would  not  do  for  the  safety  of  the 
railway  to  permit  the  working,  then  thej  shall  come  to  an 
agreement  with  the  person  giving  the  notice,  and  that  there- 
upon the  coal  shall  not  be  worked.     That  is  to  say,  that 
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notice  having  been  once  for  all  given,  and  full  and  'proper 
coiapensation  having  been  once  arranged  between  the  direct- 
ors and  the  person  entitled  to  work  and  take  the  coal  away, 
the  coal  shall  forever  remain  where  it  is,  and  shall  not  be 
worked.  That,  I  say,  is  one  alternative  meaning  proposed 
as  the  proper  construction  of  these  sections. 

The  other  meaning  proposed  is,  that  thid  arrangement  was 
intended  only  to  be  of  a  temporary  nature,  that  it  was  in- 
tended to  be  an  arrangement  which  began  and  ended  with 
the  interest  of  the  person  who  gave  the  notice,  whether  he 
was  owner,  lessee,  or  occupier ;  that  the  scope  and  intention 
of  the  section  was  merely  to  provide  that  the  directors  should 
deal  with  this  individual  for  his  interest  and  for  his  interest 
only,  and  upon  their  having  dealt  with  the  individual  upon 
his  interest,  that  individual,  and  that  individual  only,  should 
be  prevented  from  working  the  coal.  The  obvious,  the  in- 
evitable, the  unquestionable  result  of  that  mode  of  reading 
the  statute  has  been  pointed  out  over  and  over  again,  and  I 
have  heard  no  answer  suggested  to  what  I  may  call  the 
♦monstrous  injustice,  that  such  an  interpretation  [185 
would  bring  about,  because  undoubtedly  if  the  arrangement 
begins  and  ends  with  the  individual  wno  gives  that  notice 
he  is,  or  may  be,  only  a  lessee,  his  term  may  expire  in  a 
year,  then  another  lease  may  be  granted,  and  if  so  the  direct- 
ors will  have  to  arrange  with  that  second  lessee.  In  like 
manner  a  third  lease  may  be  granted,  and  they  will  have  to 
arrange  with  that  third  lessee,  and  so  on  cid  infinitum. 
And  there  is  this  farther  to  be  observed,  that  the  directors 
are  not  only  to  arrange  with  the  lessee,  but,  if  he  is  a  person 
who  is  entitled  to  take  all  the  coal,  the  compensation  for 
preventing  him  from  taking  the  coal,  must  be  the  full  value 
of  the  coal  left.  While  it  is  argued  as  if  the  directors  were 
compensating  one  who  had  only  a  partial  interest,  the  truth 
is,  that  the  compensation  must  be  given  as  to  one  who  had 
the  whole  interest.  The  full  value  of  the  coal,  and  nothing 
less  than  the  full  value  of  the  coal,  deducting,  of  course, 
the  cost  of  getting  it,  must  be  the  measure  of  the  compen- 
sation which  would  be  due  to  this  lessee.  So  that  the  di- 
rectors, upon  that  assumed  interpretation,  would  have  to 
provide  over  and  over  again  the  full  value  of  the  coal  to 
each  successive  person  who  could  come  forward  and  say, 
*'I  am  entitled  to  work  this  coal,  and  I  propose  to  do  so." 
My  Lords,  that  appears  to  me  so  very  extravagant  a  propo- 
sition as  to  the  meaning  of  the  Legislature,  that  unless  we 
were  pressed  into  it  by  considerations  which  really  were  not 
capable -of  being  met  upon  any  of  those  grounds  upon  which 
24  Eng.  Rep.  15 
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courts 'Of  jastice  are  in  the  habit  of  acting,  I  should  be  una- 
ble to  accede  to  it. 

Now,  the  form  in  which  the  objection  arises  is,  that  the 
section  which  prohibits  the  owner  or  lessee  from  working, 
uses  the  words  ''he  shall  not  work"  the  coal.  Those  who 
insist  upon  the  interpretation  which  I  have  just  been  criti- 
cising, insist  upon  the  literal  interpretation  of  that  section, 
and  they  say :  This  cannot  be  a  permanent  arrangement, 
because  the  section  says  "he,"  and  the  only  person  before 
spoken  of  being  the  person  who  gives  the  notice,  it  means 
that  he  shall  not  work  the  coal,  and  goes  no  farther.  My 
Lords,  for  the  reason  I  have  just  given,  I  feel  no  difficulty 
myself  in  saying  that  that  word  "he"  must  be  construed 
as  including  something  more  than  that  one  individual,  be- 
cause, where  an  injustice  of  the  character  which  I  have  just 
186]  been  describing  would  *be  worked  by  construing  it 
strictly,  it  would  be,  I  think,  entirely  within  the  practice  of 
the  courts  to  adopt  a  more  liberal  construction.  Therefore 
I  do  not  myself  feel  bound  by  the  mere  literal  use  of  the 
word  "  he "  to  arrive  at  the  conclusion  which  we  are  asked 
to  adopt. 

But  now,  my  Lords,  I  invite  the  attention  of  the  House 
for  a  moment,  in  considering  these  alternative  interpreta- 
tions, to  the  other  clauses  which  follow  the  78th  section. 
Section  79  I  need  not  trouble  your  Lordships  with  ;  but  sect. 
80  says  that  "If  the  working  of "  a  mine  under  a  "railway 
or  works"  "be  prevented  as  aforesaid  by  reason  of  appre- 
hended injury  to  the  railway,  it  shall  be  lawful  for  the  re- 
spective owners,  lessees,  and  occupiers  of  such"  mine  "to 
cut  and  make  such  and  so  many  airways,  headways,  gate- 
ways, or  water  levels,  through  the  mine,  measures,  or  strata 
the  working  whereof  shall  be  so  prevented,  as  may  be  requis- 
ite to  enable  them  to"  work  their  mine.  Surely  that  points 
to  a  more  permanent  stopping  of  the  mine  than  would  be  in- 
volved in  merely  preventing  a  lessee  for  a  year,  or  for  six 
months,  from  taking  away  the  coal ;  for  a  permanent  pro- 
vision is  made  to  prevent  possible  injury  being  done  to  other 
mines ;  permanent  wavs  are  to  be  ciit  through  to  allow  those 
other  mines  to  be  worked. 

Sect.  81  says,  in  like  manner,  "The  company  shall  from 
time  to  time  pay  to  the  owner,  lessee,  or  occupier  of  any 
such  mines  extending  so  as  to  lie  on  both  sides  of  the  rail- 
way, all  such  additional  expenses  and  losses  as  shall  be  in- 
curred by  such  owner,  lessee,  or  occupier,  by  reason  of  the 
severance  of  the  lands  lying  over  such  mines  by  the  railway, 
or  of  the  continuous  working  of  such  miijes  being  interrupted 
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as  aforesaid,  or  by  reason  of  the  same  being  worked  in  snch 
manner  and  nnder  such  restrictions  as  not  to  prejudice  or 
injure  the  railway,  and  for  any  minerals  not  purchased  by 
the  company  which  cannot  be  obtained  by  reason  of  making 
and  maintaining  the  railway."  All  these  provisions  again 
point,  as  it  seems  to  me,  to  the  mine  being  permanently  pre- 
vented from  being  worked. 

That  being  so,  we  cannot  but  ask  what  is  the  objection 
that  is  made  to  the  more  general  and  more  liberal  interpreta- 
tion of  the  section :  I  mean  the  interpretation  which  would 
make  the  arrangement  one  of  a  permanent  character.  The 
first  objection  that  is  *made  is  this.  I  will  not  deal  [187 
now  with  this  particular  case,  but  with  a  case  which  might 
arisA.  It  is  said :  You  have  got  a  lessee  who  is  entitled  to 
work,  but  he  is  to  pay  a  royalty  of,  say  lOd.  a  ton,  or  what- 
ever it  may  be,  on  the  quantity  of  coal  that  is  brought  to 
bank.  You  have  obviously  there  a  person,  the  lessor,  who 
has  an  interest  in  this  coal  being  worked,  because  he  will 
lose  his  lOd.  a  ton  if  the  coal  is  not  worked.  It  is  obvious 
that  in  that  case  there  is  an  interest  in  a  third  person  beyond 
the  interest  of  the  person  who  is  about  to  work  the  mine.  If 
there  had  been  no  provision  in  this  statute  for  the  compen- 
sation of  the  third  person  so  situated,  I  could  understand 
that  that  would  be  a  strong  argument  for  adopting  a  differ- 
ent construction  of  the  78th  section.  But,  my  Lords,  it 
turns  out  on  examining  the  statute  that  there  is  that  section 
6,  which  is  intended  to  give  compensation,  according  to 
well-known  principles,  to  everybody  whose  lands  are  either 
used  or  injuriously  affected  by  the  construction  of  the  rail- 
way and  the  exercise  of  the  powers  of  this  act.  It  seems  to 
me  that  that  section  does  away  with  that  difficulty.  If  there 
is  an  owner  who  is  entitled  to  royalties  which  he  does  not 
get  by  reason  of  what  happens  under  this  78th  section,  he 
may  at  once  come  in  and  obtain  compensation  under  sect.  6. 
Many  other  cases  may  be  put  which  I  need  not  trouble  the 
House  with.  Sect.  6  is  wide  enough  to  enable  anybody,  who 
has  an  interest  in  the  land,  to  come  in  and  claim  compensa- 
tion, if  that  interest  is  injuriously  affected  by  the  construc- 
tion of  the  railway. 

Then,  my  Lords,  T  come  to  the  consideration  of  the  circum- 
stances of  this  particular  case.  I  have  had  the  greatest  dif- 
ficultv  in  seeing,  from  the  beginning  to  the  end  of  this  case, 
how  (l  take  it  on  the  supposition  in  the  first  instance  that 
the  rent  was  paid)  the  lessor  could  have  any  interest  in  the 
question  whatever.  The  lessor  ascertained  what  the  value 
of  the  coal  was,  and  entered  into  an  agreement  by  which  he 
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handed  over  to  the  lessee  the  right  to  take  the  whole  of  the 
coal.  He  granted  him  a  lease  which  was  so  calculated  in 
point  of  time  as  to  enable  him  to  take  the  whole  of  the  coal, 
and  he  took  a  rent  which  represented  the  whole  value  of 
the  coal,  and  supposing  that  rent  had  been  paid  to  him,  it 

{)a8ses  my  comprehension  to  see  what  possible  interest  the 
essor  had  remaining.  He  had  got  the  value  of  his  coal,  the 
1 88]  whole  *vaiue  of  his  coal  nad  been  paid  in  the  shape  of 
rent,  and  it  would  be  absolutely  immaterial  to  him  whether 
the  tenant  had  taken  out  the  coal,  and  sold  it,  or  whether 
the  tenant  had,  under  the  78th  section  of  this  act,  been 
obliged  to  leave  the  coal  there,  and  received  the  value  of  it 
as  compensation  from  the  railway  company.  The  position 
of  the  lessor  in  either  the  one  event  or  tne  other  would  have 
been  precisely  the  same.  Therefore  I  really  do  not  see  what 
interest  remained  in  the  lessor. 

But  it  seems  that  a  sum  of  £600  odd  has  been  offered  by 
the  directors  to  be  paid  to  Mr.  Smith,  the  present  appellant, 
who  represents  the  lessor,  which  sum  is  a  sum  equivalent  to 
the  rent  which  Mr.  Hodgkins  ought  to  have  paid,  but  did 
not  pay.  They  have  made  that  offer,  arid  it  seems  to  me 
that  it  IS  a  very  liberal  offer  on  their  part.  The  position  of 
the  lessor  under  these  arrangements  was  this — his  tenant, 
according  to  the  assumption,  although  I  do  not  think  that 
that  is  in  any  way  clearly  made  out,  had  not  paid  his  rent. 
I  say  it  is  not  clearly  made  out,  because  he  did  pay  £4,000 
odd,  and  it  is  exceedingly  difficult  to  ascertain  whether  that 
would  be  attributable  at  all,  or  in  what  proportion,  to  this 

S articular  portion  of  the  property  that  lies  under  the  railway, 
[owever,  assuming  for  the  moment  that  he  had  not  paid  the 
rent,  then  it  is  said  tliat  his  lessor  would  have  a  right  to 
come  upon  the  directors  to  pay  that  unpaid  rent  in  the  form 
of  compensation.  Now,  my  Lords,  I  have  the  greatest  pos- 
sible difficulty  in  appreciatmg  that.  If  it  is  true,  then  this 
follows :  The  directors,  in  justice  and  equity,  were  bound  to 
pay  for  the  same  thing  twice  over,  because  undoubtedly 
they  paid  Mr.  Hodgkins  for  the  value  of  the  coal,  and  no 
doubt  they  were  bound  to  pay  him  the  value  of  the  coal,  for 
he  had  a  fifteen  years'  lease,  he  had  the  right  to  take  it,  the 
power  to  take  it,  and  the  time  in  which  to  take  it,  and  when 
they  said.  You  shall  not  take  it ; — the  compensation  to 
Hodgkins  could  have  been  nothing  less,  and  was  nothing 
less,  than  the  value  of  the  coal.  Well,  then,  if  after  having 
paid  him  the  value  of  the  coal,  they  were  bound  to  pay  £600 
besides  to  the  lessor,  they  would  be  paying  for  the  same 
thing  twice  over.     To  my  mind  that  single  observation  is 
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BufficieDt  to  show  that  the  lessor  can  have  no  right  to  make  a 
claim  against  the  railway  company  for  the  unpaid  rent  of 
Mr.  Hodgkins,  whether  in  the  form  of  nnj)aid  rent,  *or  [189 
in  the  foim  of  compensation.  The  fact  is,  the  lessor  made 
over  the  coal  substantially  to  Hodgkins,  and  Mr.  Hodgkins 
made  over  the  coal  substantially  to  the  railway  company.  I 
do  not  mean  to  say  that  the  coal  became  the  property  of  the 
railway  company,  but  the  company  substantially  purchased 
the  right  to  have  it  always  remaining  in  the  earth,  and  the 
consequence  is  that  the  whole  matter  really  was  settled  when 
the  company  paid  Hodgkins  in  that  form  for  the  coal. 
Therefore,  I  am  quite  prepared  to  ask  your  Lordships  to 
maintain  this  judgment  upon  these  grounds. 

I  will  sav  a  word  more  upon  one  point  only,  in  order  that 
the  learned  counsel  may  not  think  that  the  argument  he  ad- 
dressed to  us  upon  that  point  did  not  receive  consideration. 
I  refer  to  the  suggestion  that  under  these  statutes  the  direct- 
ors had  the  power  to  bring  the  lessor  into  the  field,  and  settle 
with  him  at  the  time  when  Mr.  Hodgkins  gave  them  notice. 
That  argument  does  not  seem  to  me  to  be  borne  out  by  the 
sections  of  the  statute.  The  introduction  into  the  other  act 
of  the  Lands  Clauses  Consolidation  Act  is  an  introduction  of 
a  partial  nature  only.  All  the  clauses  in  the  Lands  Clauses 
Act  which  apply  to  the  taking  of  lands  by  agreement  or  by 
compulsion  are  noft  introduced.  The  only  clauses  introduced 
into  the  act  are  those  clauses  which  define,  provide  for,  and 
point  out  the  method  of  arriving  at  the  amount  of  compen- 
sation in  any  case  to  be  awarded.  It  is  a  reference  to  the 
Lands  Clauses  Act  which  we  know  is  very  frequent  in  mod- 
em legislation.  It  is  the  commonest  thing  in  the  world  to 
find  in  any  statute  relating  to  the  taking  or  using  of  land  for 
public  purposes  a  reference  of  this  kind,  and  a  provision 
that  the  compensation  shall  be  settled  in  the  manner  provided 
by  the  I^nds  Clauses  Consolidation  Act,  and  that  reference, 
so  far  as  I  am  aware,  has  always  been  exclusiveljr  applied 
to  the  section  of  that  act  which  defines  the  macninery  for 
that  purpose. 

Therefore,  my  Lords,  I  hope  that  your  Lordships  will 
agree  with  the  proposal  that  has  been  made  to  you  to  con- 
firm the  decree  of  the  court  below,  and  dismiss  this  appeal 
with  costs. 

Lord  O'Hagan:  I  fully  concur  with  my  noble  and 
learned  friends.  The  construction  for  which  the  appellant 
contends  seems  to  me  to  be  *inconsi8tent  with  the  [190 
plain  policy  of  the  statute,  and  to  involve  conseq[uences  so 
unreasonable  and  unjust  as  to  warrant  its  rejection,  unless 
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the  Legislature  has  coerced  us,  by  plain  words,  to  adopt  it. 
No  doubt  some  difficulty  arises  if  we  take  the  78th  section 
literally.  But  it  cannot  be  so  taken.  Its  operation  cannot 
be  confined  to  a  single  owner,  lessee,  or  occupier,  although 
each  of  those  words,  per  se,  point  only  to  an  individual.  The 
prevention  of  the  working  of  the  mine  must  affect  others, 
and  many  others,  or  it  would  wholly  fail  of  its  object.  It 
must  confessedly  aflfect,  and  with  binding  force,  at  least  all 
who  derive  from  the  receiver  of  compensation,  his  assigns, 
his  heirs,  and  his  representatives,  and  therefore  the  literal 
interpretation  is  inadmissible. 

This  being  so,  the  section  itself  appears  to  me  plainly  to 
indicate  that  the  preventive  operation  was  intended  to  be 
permanent,  and  that  when  the  company  fulfils  the  prescribed 
conditions,  the  stoppage  must  be  continual  and  made  once 
for  all.  The  purpose  to  be  accomplished  is  declaimed  in  the 
words,  "if  it  appear  to  the  company  that  the  working  of 
such  mines  or  minerals  is  likely  to  damage  the  works  of  the 
railway."  That  is,  permanently  to  damage  them — not  for  a 
month,  or  a  year,  or  during  the  continuance  of  a  particular 
term  or  letting — but  as  long  as  the  railway  continues  to  be 
worked,  and  requires  to  be  guarded  against  the  fatal  mis- 
chief of  having  the  mines  or  minerals  on  which  it  rests,  re- 
moved. 

And  then,  "if  the  company  be  willingHo  make  compen- 
sation for  such  mines  or  any  part  thereof,"  the  owner  or 
occupiers  "shall  not  work  or  get  the  same."  That  is,  the 
directors  are  to  make  compensation,  not  for  a  temporary  user 
or  a  limited  control,  but  for  "the  mines,"  for  the  entire  in- 
terest in  the  mines,  that,  once  for  all  and  for  all  time,  they 
may  forbid  the  working  which  they  know  must  be  ruinous 
if  ever  it  should  occur. 

Taking  the  words  to  which  I  have  referred  in  connection 
with  the  80th  and  82d  sections  of  the  act,  it  seems  to  me 
impossible  to  doubt  that  the  control  of  the  company  was 
intended  to  be  permanent,  and,  that  the  disability  of  the 
owner,  whatever  his  estate,  was  to  attach,  for  its  protection, 
to  all  persons  under  all  circumstances  and  forever.  Mani- 
festly such  a  provision  was  essential  for  the  security  of  rail- 
191]  ways  and  the  safety  of  the  public ;  *and  it  does  not 
bear  hard  upon  reversioners  or  any  others,  because,  for  the 
reasons  and  to  the  extent  already  fully  stated,  they  are 
enabled  to  obtain  any  compensation  to  which  they  may 
be  fairly  entitled  through  the  machinery  of  the  Railways 
Clauses  Act. 

In  the  case  before  us  the  lease  of  Hodgkins  constituted, 
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sabstantially,  a  sale  of  the  coal.  Its  valae  was  estimated 
on  the  face  of  the  instrament,  and  the  payment  was,  as  for 
rent,  arranged  with  the  plain  understanding  that  the  whole 
of  it  should  be  removed,  within  the  term  of  fifteen  years. 
As  Lord  Justice  Mellish  said:  ^4n  the  case  of  minerals,  if 
a  man  is  a  lessee  of  minerals,  and  has  time  to  take  the  min- 
erals, and  has  the  right  to  take  the  minerals,  h^  does  take 
the  minerals,  however  limited  his  interest  may  be;  and, 
when  he  has  once  taken  and  got  the  minerals  and  sold  them, 
the  person  who  has  to  come  in  after  him  is  just  as  much  de- 
prived of  the  minerals  as  if  the  person  who  got  them  had 
Deen  the  owner  in  fee  simple."  Here  the  lessee  had  the  right 
and  the  time  to  take  the  minerals,  and  therefore  a  property 
in  them  over  which  he  had  full  control.  He  sold  that  prop- 
erty and  got  the  worth  of  it  in  the  way  indicated  by  my 
noble  and  learned  friend  who  last  addressed  your  Lordships, 
and  with  him  I  confess  I  have  difficulty  in  discovering  the 
existence  of  any  real  loss  of  which  the  reversioner  can  com- 
plain. The  coal  was  disposed  of,  purchased,  and  paid  for ; 
and  there  was  an  end  of  any  claim  to  it,  save  on  the  part  of 
the  compensating  company.  It  was  not,  as  has  been  well 
put  at  the  bar,  the  case  of  a  farm  or  of  a  house,  to  be  used 
during  a  term  and  go  back  to  the  owner  at  the  end  of  it. 
Here  the  lessee  bought  the  coal  and  sold  it,  and  got  the  price 
of  it,  and  the  offer  of  the  respondents,  which  will  be  made 
effective  by  your  Lordships'  judgment,  seems  to  me  to  have 
given  the  appellant  more  than  he  has  any  right  to  demand. 
Bat,  even  if  it  be  otherwise,  and,  either  with  reference  to 
royalties  or  anything  else,  he  has  a  title  to  any  farther  com- 
pensation, he  may  enforce  that  title  effectually  by  a  pro- 
ceeding under  the  6th  section  of  the  Railways  Glauses  Act. 
Therefore,  it  appears  to  me  that  the  construction  con- 
tended for  by  the  respondents  is  reasonable,  consistent  with 
public  policy,  in  harmony  with  the  objects  and  provisions 
of  the  statute,  and  incapable  6t  working  injustice  to  any 
one.  On  the  other  hand,  the  *appellant's  construe-  [192 
tion  denying  the  finality  of  the  arrangement  with  the  direct- 
ors under  the  statute,  and  the  permanence  of  the  stoppage 
of  the  working,  would  open  the  way  to  continual  claims  by 
successive  persons,  and  compel  repeated  payments  for  prop- 
erty paid  for  already.  It  would  thus  do  flagrant  wrong  to 
railway  proprietors,  and  imperil  the  public  safety  by  ena- 
bling claimants  rightly  or  wrongly  to  serve  notices  which,  if 
neglected  on  the  part  of  railway  directors  for  a  few  days, 
would  warrant  the  removal  of  minerals  absolutely  essential 
to  the  support  of  the  railway  and  the  preservation  of  the 
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the  lives  of  the  passengers  upon  it.  Sach  a  condition  of 
things  coald  not  have  been  contemplated  by  the  Legislature, 
and  the  provisions  of  the  statute,  although  not  altogether 
free  from  obscurity,  in  no  way  compel  your  Lordships  to 
give  it  your  approval. 

I  am  clearly  of  opinion  that  the  appeal  should  be  dismissed. 

LoBD  Gordon  :  My  Lords,  I  accede  to  the  view  which  has 
been  expressed  by  the  noble  and  learned  Lord  who  spoke 
second  with  reference  to  the  construction  of  the  act,  but  I 
fully  concur  also  with  the  view  expressed  by  the  Lord  Chan- 
cellor as  to  the  mode  of  dealing  with  this  case,  and  I  think, 
if  I  may  so  express  it,  a  very  judicious  arrangement  will 
have  been  made  under  the  judgment  proposed  to  be  pro- 
nounced by  your  Lordships. 

In  addition  to  the  difficulties  arising  under  the  Railways 
Clauses  Act  itself,  a  difficulty  was  suggested  as  to  the  mode 
and  extent  to  which  the  Lands  Clauses  Act  mav  be  intro- 
duced into  the  argument.  And  in  addition  to  that,  I,  as  a 
Scotch  lawyer,  find  that  there  are  also  complications  arising 
from  the  mode  in  which  the  parties  have  dealt  with  one 
another.  I  have  no  hesitation,  however,  on  the  case  as  it 
stands,  in  expressing  my  concurrence  with  the  proposed 
judgment. 

An  Order  was  afterwards  entered  on  the  Journals  to  the 
effect  proposed  by  the  Lord  Chancellor,  but  setting  forth,  in 
detail,  the  words  of  the  decree  proposed  to  be  altered,  and 
concluding  with  this  direction :  And  that  the  said  Order, 
sublect  to  the  above  mentioned  variations,  be,  and  the  same 
193]  is,  herebjr  affirmed,  and  *that  the  appellant  do  pay 
or  cause  to  be  paid  to  the  said  respondents  tne  costs  incurred 
in  respect  of  the  said  appeal,  the  amount  thereof  to  be  cer- 
tified oy  the  Clerk  of  the  Parliaments :  And  that  the  cause 
be,  and  the  same  is,  hereby  remitted  back  to  the  Chancery 
Division  of  the  High  Court  of  Justice,  to  do  therein  as 
shall  be  just  and  consistent  with  these  variations  and  this 
jadgment. 

Lords*  Journals^  13th  November,  1877. 

Solicitors  for  the  appellant :  E,  Flux  &  Leddhitter. 
Solicitor  for  the  respondents :  R.  R.  Nelson. 
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[3  Appeall  Cases,  198.] 
H.L.  (E.),  Dea  18,  1877. 

[house  of  lords.] 

The  Directors,  &c.,  op  the  Metropolitan  Railway 
Company,  Appellants ;  and  John  Julian  Jackson,  Re- 
spondent ('). 

Railway — Negligence^  .Evidence  of. 

Whether  there  is  reasonable  evidence  to  be  left  to  the  jury  of  negligence  occasion- 
ing the  injorv  complained  of,  is  a  question  for  the  judge.  It  is  for  the  jury  to  say 
whether,  and  how  far,  the  evidence  is  to  be  believed. 

J.  was  a  passenger  by  a  railway ;  the  carriage  in  which  he  rode  was  full.  At 
station  G.  three  persons  forced  themselves  in,  and  were  obliged  to  stand.  There 
was  no  evidence  that  a, complaint  on  this  matter  had  been  made  to  the  railway  offi- 
cials, or  that  they  knew  of  the  fact.  At  station  P.  some  other  persons  opened  the 
door  of  the  carriage,  shut  it  again,  and  went  away.  There  was,  afterwards,  a  rush 
on  the  platform,  and  other  persons  opened  the  door  of  the  carriage.  J.  stood  up  to 
prevent  their  entering,  the  train  moved;  J.,  to'  save  himself  from  falling,  put  his 
hand  upon  the  edge  of  the  door  of  the  carriage ;  at  that  moment  a  railway  porter 
came  up,  pushed  away  the  persons  trying  to  get  in,  and  slammed  the  door  to,  in 
doing  which  J.'s  thumb  was  caught  and  crushed  : 

Had,  that  this  evidence  did  not  establish  such  negligence  on  the  part  of  the  com- 
pany as  could  be  said  to  have  occasioned  the  mischief,  and  the  judge  ought  so  to 
nave  directed  the  jury. 

Misapprehension  as  to  Bridges  v.  TTie  North  London  Raihoay  Company  (*)  corrected. 

Tms  was  an  appeal  against  a  decision  of  the  Court  of  Ap- 
X)eal,  affinning  a  decision  of  the  Court  of  Common  Pleas. 

*The  facts,  which  are  fully  detailed  in  the  judg-  [194 
ments,  were,  ,in  substance,  these :  Mr.  Jackson  was,  on  the 
18th  of  July,  1872,  a  passenger  by  the  Metropolitan  Railway, 
going  from  the  city  westwards.  At  King^s  Cross  Station 
the  carriage  in  which  he  rode  was  full.  At  Grower  Street 
Station  (there  being  a  great  demand  for  seats)  three  persons 
forced  tj^emselves  in,  but,  there  being  no  seats  vacant,  were 
obliged  to  stand.  At  the  Portland  Road  Station  there  was 
a  rush  of  fresh  passengers.  The  door  of  the  carriage  in 
which  Jackson  sat  was  opened  by  some  persons,  who  looked 
into  the  carriage,  saw  it  full,  and  shut  the  door.  Then  others 
came,  opened  the  door  again,  and  some  persons  tried  to  get 
into  the  carriage.  Mr.  Jackson  rose  from  his  seat  to  pre- 
vent them.  While  standing  with  his  hands  and  arms  ex- 
tended, the  train  moved  forward,  a  railway  porter  turned 
away  the  persons  who  had  tried  to  get  in,  ana,  as  the  train 
moved  forward  and  was  entering  the  tunnel,  hastily  shut 
the  door.  Mr.  Jackson,  feeling  the  tmin  begin  to  move,  had 
put  his  hand  on  the  lintel  of  the  door  to  save  himself  from 

(»)  Reversing  11  Eng.  Rep.,  244;  20  (»)  Law  Rep.,  7  H.  L.,  218;  9  Eng. 
£ii^.  Rep.,  402.  Rep.,  165. 

24  Eng.  Rep.  16 
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falling,  and  it  was  just  at  that  moment  that  the  porter 
slammed  the  door,  and  Mr.  Jackson's  thumb  was  caught  by 
the  door,  and  crushed.     That  was  the  cause  of  action. 

The  directors  by  their  pleas  denied  their  liability.  At  the 
trial  before  Mr.  Justice  Brett,  in  December,  1873,  there  was 
no  evidence  given  to  show  that  at  Grower  Street  or  at  the 
Portland  Road  Station  any  complaint  had  been  made  to  the 
officials  of  the  three  extra  persons  in  the  carriage,  though 
there  was  evidence  that  Mr.  Jackson  had  remonstrated  with 
the  persons  themselves.  A  witness  named  Underwood  stated 
that  he  did  not  see  a  guard  or  porter  at  the  Gower  Street 
Station.  The  learned  judge  ruled  that  there  was  evidence 
of  negligence  to  be  submitted  to  the  jury,  and  the  jury 
found  a  verdict  for  the  plaintiff,  with  £50  damages. 

A  rule  was  obtained  to  set  aside  the  verdict  and  enter  a 
nonsuit  or  a  verdict  for  the  defendants,  on  the  ground  that 
there  was  no  evidence  of  Jiegligence  proper  to  be  left  to  the 
jury.  On  the  13th  of  November,  1874,  this  rule  was  dis- 
charged (*).  The  case  was  taken  to  the  Court  of  Appeal, 
where  Lord  Chief  Justice  Cockburn  and  Lord  Justice  of 
Appeal  Amphlett  were  for  affirming  the  judgment,  and  Lord 
Chief  Baron  Kelly  and  Lord  Justice  of  Appeal  Bramwell 
were  for  reversing  it. 

195]  *A8  the  court  was  thus  equally  divided,  the  judg- 
ment of  the  court  below  stood  as  affirmed  Q. 

Mr.  Mclntyre^  Q.C.,  and  Mr.  Kemp^  QC.,  for  the  appel- 
lants: The  question  whether  the  facts  proved  in  evidence 
constitute  what  the  law  recognizes  as  negligence,  is  a  ques- 
tion of  law  for  the  judge,  and  must  not  be  submitted  to  the 
jurors  for  them  to  draw  the  inference  of  negligence.  Here 
there  was  no  evidence  of  actual  negligence,  and  the  judge 
ou^ht  to  have  directed  the  jurj  that  no  act  of  negligence, 
which  could  be  treated  as  occasioning  the  injury  complained 
of,  had  been  proved.  Bridges  v.  The  Norm  London  Rail- 
way Company  (^)  had  been  misunderstood.  There  the  acts 
done  by  the  company's  servants  were  directly  connected 
with  the  happening  of 'the  mishief — here  thev  were  not.  It 
was  the  plaintiff's  own  act  that  occasioned  the  injury;  and 
that  brought  the  case  within  Siner  v.  The  Oreat  Western 
Railway  Company  {*).  Robson  v.  The  North  Eastern  Rail- 
way Company  (*),  and  Rose  v.  The  North  Eastern  Railway 
Company  i^\  were  also  cited. 

0)  Law  Rep.,  10  C.  P.,  49;  10  Eng.  (<)  Law  Rep.,  3  Ex.,  160;  4  Ex.,  117. 
Rep.,  244,  affirmed  20  Eng.  Rep.,  402.  (*)  2  Q.  B.  D.,  86;  12  Eng.  Rep.,  802. 

O  2  C.  P.  D.,  126;  20  Eng.  R.,  402.         («)  2  Ex.  D.,  248;  19  Eng.  R.,  589. 

(8)  Law  Rep.,  7  H.  L.,  213 ;  9  Eng.  R., 
165. 
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Mr.  MeUor^  Q.C.,  Mr.  Macrae  Moir  (Mr.  Lewis  JS.  Olen 
with  them),  for  the  respondent :  The  appellants'  own  evi- 
dence showed  that  the  appellants  had  been  guilty  of  negli- 
gence ;  they  were  not  prepared  with  a  proper  staff  of  officers 
to  meet  the  demand  of  a  crowd  of  persons  coming  to  obtain 
places.  Of  course  the  result  was  an  unchecked  rush  to  the 
carriages,  and  then  mischiefs  were  sure  to  follow.  That  had 
been  the  cause  of  the  mischief  here,  and  that  established  the 
right  of  the  plaintiff  to  a  verdict.  The  whole  case  had  been 
properly  laid  before  the  jurors,  and  they  had  come  to  the 
clear  conclusion  that  there  was  negligence  here,  and  they 
had  therefore  awarded  substantial  damages.  In  all  these 
cases  the  question  was  whether  the  facts  proved  did  not 
establish  negligence.  The  jurymen  thought  that  they  did, 
and  that  was  a  matter,  negligence  or  no  negligence,  which 
could  not  be  withdrawn  from  the  cognizance  of  the  jury. 
That  was  the  course  followed  in  Bridges  v.  T?ie  jSforth 
*  London  Railway  Company  {^\  and  it  had  been  [196 
properly  followed  here.  Cockle  v.  The  London  and  ^orth 
jBkistern  Railway  Company  (')  showed  that  negligence  of  the 
sort  shown  in  this  case  would  make  the  company  liable. 

Mr.  Mclntyre  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  in  this 
case  an  action  was  brought  by  the  respondent  against  the 
Metropolitan  Railway  Company  for  negligence  in  not  carry- 
ing the  respondent  safely  as  a  passenger  on  the  railway,  and 
for  injuring  his  thumb  by  the  act  of  one  of  the  appellants' 
servants  in  suddenly  and  violently  closing  the  door  of  the 
railway  carriage. 

The  question  is,  Was  there  at  the  trial  any  evidence  of  this 
negligence  which  ought  to  have  been  left  to  the  jury  ?  The 
Court  of  Common  rleas,  consisting  of  Lord  Coleridge,  Mr. 
Justice  Brett,  and  Mr.  Justice  Grove,  were  of  opinion  that 
there  was  such  evidence.  The  Court  of  Appeal  was  equally 
divided ;  the  Lord  Chief  Justice  and  Lord  Justice  of  Appeal 
Amphlett  holding  that  there  was  evidence,  the  Lord  Chief 
Baron  and  Lord  Justice  of  Appeal  Bmmwell  holding  that 
there  was  not. 

The  facts  of  the  case  are  very  short.  The  respondent  in 
the  evening  of  the  18th  of  July,  1872,  took  a  third-class 
ticket  from  Moorgate  Street  to  Westbourne  Park,  and  got 
into  a  third-class  compartment ;  the  compartment  was  grad- 
ually filled  up,  and  when  it  left  King^s  Cross  all  the  seats 
were  occupied.    At  Gower  Street  Station  three  persons  got 

(»)  Law  Rep..  7  H.  L.,  218;  9  Eng.  R.,        (»)  Law  Rep.,  7  C.  P.,  321 ;  2  Eng.  R., 
165.  648. 
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in  and  were  obliged  to  stand  up.  There  was  no  evidence  to 
show  that  the  attention  of  the  company's  servants  was  drawn 
to  the  fact  of  an  extra  number  being  in  the  compartment ; 
but  there  was  evident^e  that  the  respondent  remonsrtated  at 
their  getting  in  with  the  persons  so  getting  in,  and  a  witness 
who  travelled  in  the  same  compartment  stated  that  he  did 
not  see  a  guard  or  porter  at  Gower  Street. 

At  Portland  Road,  the  next  station,  the  three  extra  pas- 
sengers still  remained  standing  up  in  the  compartment.  The 
door  of  the  compartment  was  opened  and  then  shut ;  but 
197]  there  was  no  *evidence  to  show  by  whom  either  act 
was  done.  Jast  as  the  train  was  starting  from  Portland 
Road  there  was  a  rush,  and  the  door  of  the  compartment 
was  opened  a  second  time  by  persons  trying  to  get  in.  The 
respondent,  who  had  up  to  this  time  Kept  his  seat,  partly 
rose  and  held  up  his  hand  to  prevent  any  more  passengers 
coming  in.  After  the  train  had  moved,  a  porter  pusned 
away  tne  people  who  were  trying  to  get  in,  and  slammed  the 
door  to,  just  as  the  train  was  entering  the  tunnel.  At  that 
very  moment  the  respondent,  by  the  motion  of  the  train,  fell 
forward  and  put  his  hand  upon  one  of  the  hinges  of  the 
carriage  door  to  save  himseli,  and  at  that  moment,  by  the 
door  being  slammed  to,  the  respondent's  thumb  was  caught 
and  injured. 

The  case  as  to  negligence  having  been  left  to  the  jury,  the 
jury  found  a  verdict  for  the  resi>ondent  with  £50  damages. 
There  was  not,  at  your  Lordships'  bar,  any  serious  con- 
troversy as  to  the  principles  applicable  to  a  case  of  this  de- 
scription. The  judge  has  a  certain  duty  to  discharge,  and 
the  jurors  have  another  and  a  different  duty.  The  judge 
has  to  say  whether  any  facts  have  been  estaolished  by  evi- 
dence f romi  which  negligence  vuty  be  reasonably  inferred ; 
the  jurors  have  to  say  whether,  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  be  inferred.  It  is,  iu 
my  opinion,  of  the  greatest  importance  in  the  administration 
of  justice  that  these  separate  functions  should  be  maintained, 
and  should  be  maintained  distinct.  It  would  be  a  serious 
inroad  on  the  province  of  the  jury,  if,  in  a  case  where  there 
are  facts  from  which  negligence  may  reasonably  be  inferred, 
the  judge  were  to  withdraw  the  case  from  the  jury  upon  the 
ground  that,  in  his  opinion,  negligence  ought  not  to  be  in- 
ferred ;  and  it  would,  on  the  other  hand,  place  in  the  hands 
of  the  jurors  a  power  which  might  be  exercised  in  the  most 
arbitrary  manner,  if  they  were  at  liberty  to  hold  that  negli- 
gence might  be  inferred  from  any  state  of  facts  whatever. 
To  take  the  instance  of  actions  against  railway  companies : 
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a  company  might  be  aDp>opuIar,  unpunctaal,  and  irregnlar 
in  its  service  ;  badly  equipped  as  to  its  staff ;  unaccommo- 
dating to  the  public ;  notorious,  perhaps,  for  accidents  oc- 
curring on  the  line ;  and  when  an  action  was  brought  for  the 
consequences  of  an  accident,  jurors,  if  left  to  themselves, 
might,  upon  evidence  of  general  carelessness,  find  a  verdict 
iigainst  the  company  in  a  case  where  *the  company  [198 
was  really  blameless.  It  may  be  said  that  this  would  be  set 
right  by  an  application  to  the  court  in  banc,  on  the  ground 
that  the  verdict  was  against  evidence ;  but  it  is  to  be  observed 
that  such  an  application,  even  if  successful,  would  only  re- 
sult in  a  new  trial;  and  on  a  second  trial,  and  even  on 
subsequent  trials,  the  same  thing  might  happen  again. 

In  the  present  case  I  am  bound  to  say  that  I  do  not  find 
any  evidence  from  which,  in  my  opinion,  ntgligence  could 
reasonably  be  inferred.  The  negligence  must  in  some  way 
connect  itself,  or  be  connected  by  evidence,  with  the  acci- 
dent. It  must  be,  if  I  might  invent  an  expression  founded 
upon  a  phrase  in  the  civil  law,  incuria  dans  locum  injuries. 
In  the  present  case  there  was  no  doubt  negligence  in  the 
company's  servants,  in  allowing  more  passengers  than  the 
proper  number  to  get  in  at  the  (rower  Street  Station  ;  and  it 
may  also  have  been  negligence  if  they  saw  these  supernu- 
merary passengers,  or  if  they  ought  to  have  seen  them,  at 
Portland  Road,  not  to  have  tnen  removed  them ;  but  there 
is  nothing,  in  my  opinion,  in  this  negligence  which  connects 
itself  with  the  accident  that  took  place.  If,  when  the  train 
was  leaving  Portland  Road,  the  overcrowding  had  any  effect 
on  the  movements  of  the  respondent ;  if  it  had  any  enect  on 
the  particular  portion  of  the  carriage  where  he  was  sitting, 
if  it  made  him  less  a  master  of  his  actions  when  he  stood  up 
or  when  he  fell  forward,  this  ought  to  have  been  made  mat- 
ter of  evidence ;  .but  no  evidence  of  the  kind  was  given. 

As  r^ards  what  took  place  at  Portland  Road,  I  am 
equally  unable  to  see  any  evidence  of  negligence  connected 
with  the  accident,  or  indeed  of  any  negligence  whatever. 
The  officials  cannot,  in  my  opinion,  be  held  bound  to  pre- 
vent intending  passengers  on  the  platform  opening  a  car- 
riage door  with  a  view  of  looking  or  getting  into  the  carriage. 
They  are  bound  to  have  a  staff  which  would  be  able  to  pre- 
vent such  persons  getting  in  where  the  carriage  was  already 
full,  and  this  staff  they  had,  for  the  case  finds  that  the  porter 
pushed  away  the  persons  who  were  attempting  to  get  in. 
So  also  with  regard  to  shutting  the  door ;  these  persons  had 
opened  the  door,  and  thereupon  it  was  not  only  proper  but 
necessary  that  the  door  should  be  shut  by  the  porter ;  and, 


126  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  [VoL  IIL 

1877  Metropolitan  Railway  Co.  v.  Jackson.  H.L.  (E.) 

as  the  train  was  on  the  point  of  passing  into  a  tunnel,  he 
199]  *could  not  shut  it  otherwise  than  quickly  or  in  this 
sense  violently. 

I  have  looked  with  some  anxiety  in  order  to  discover  what 
was  considered  by  the  learned  judges  in  the  courts  below  to 
be  the  evidence  from  which  negligence  might  be  inferred  in 
this  case.  Lord  Coleridge  mentions  two  points  of  negligence: 
first,  that  there  was  no  attempt  made  to  remove  the  extra 
and  inconvenient  number  of  passengers  from  the  carriage  in 
which  the  respondent  was  seated  when  the  company  had  an 
opportunity  of  doing  so  at  the  station ;  and  secondly,  that 
there  was  an  uncontrolled  action  on  the  part  of  a  number  of 
persons  on  the  platform,  which  action  was  not  controlled 
and  could  not  be  controlled  by  reason  of  the  want  of  suffi- 
cient servants  ctf  the  company,  who  were  to  a  reasonable  ex- 
tent bound  to  control  it. 

As  to  the  first  of  these  grounds,  I  have  already  said  that 
admitting  the  negligence  it  appears  to  me  to  be  in  no  way 
connected  with  the  accident.  As  to  the  second,  I  do  not 
think  that  there  was  an  uncontrolled  action  on  the  part  of 
the  persons  on  the  platform,  for  the  case  finds  that  the  por- 
ter of  the  company  did,  in  a  way  which  seems  to  be  both 
natural  and  proper,  control  the  action  of  those  who  wished 
to  get  into  the  carriage. 

Mr.  Justice  Brett  m  substance  concurs  with  Lord  Cole- 
ridge, and  I  do  not  know  that  there  is  any  substantial  differ- 
ence in  the  view  taken  by  Mr.  Justice  Grove. 

In  the  Court  of  Appeal,  however.  Lord  Justice  Amphlett 
founded  himself  at  tne  outset  on  the  case  of  Bridges  v.  The 
North  London  Railway  Company  (')  in  this  House.  He 
states ('),  ''It  is  now  settled  by  that  case  (though  previously 
doubted  bv  many  eminent  judges),  that  the  question  whether, 
in  cases  of  this  sort,  negligence  can  be  inferred  from  a  given 
state  of  facts,  is  itself  a  question  of  fact  for  the  jary,  and 
not  a  question  of  law  for  the  court  or  the  presiding  judge." 
And  in  like  manner  the  Lord  Chief  Justice  states  at  the  con- 
clusion of  his  judgment  (') :  ''  All  that  remains  is  to  consider 
whether  it  was  reasonably  competent  to  the  jury,  if  they 
thought  that  negligence  was  proved,  to  connect  the  accident 
to  the  plaintiff  with  that  negligence  as  its  cause,  or  as  mate- 
200]  rially  *contributing  thereto.  I  cannot  doubt,  espe- 
cially after  the  decision  of  the  House  of  Lords  in  Bridges  v. 
The  North  London  Railway  Company  (*),  that  this  was  a 
matter  of  which  the  jury  were  the  proper  judges,  and  which 

(^)  Law  Rep.,  7  H.  L.,  218;   9  Eng.        («)  2  C.  P.  D.,  at  p.  127;  20  Eng.  R.,  404. 
Rep.,  166.  («)  Ibid,  at  p.  146 ;   20  Eng.  Rep.,  420. 
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it  was  incambent  oii  the  presiding  jadge  to  leave  to  their 
decision." 

These  expressions  of  the  learned  judges  appear  to  me  to 
be  of  great  importance,  for  I  infer  from  them  that  if  they 
had  not  considered  the  case  of  Bridges  v.  North  London 
Hallway  Company  (*)  to  have  the  effect  which  they  attribute 
to  it,  their  decision  in  the  present  case  might  have  been  dif- 
ferent. Now,  my  Lords,  1  am  bound  to  say  that  I  cannot 
look  at  the  case  of  Bridges  as  in  any  degree  establishing  the 
proposition  which  it  appeared  to  Ix>rd  Justice  Amphlett  to 
establish,  namely,  that  whether  in  cases  of  this  sort  negli- 
gence can  be  inferred  from  any  given  state  of  facts  is  itself 
a  qaestion  of  fact  for  the  jury,  or  as  establishing  the  propo- 
sition which  it  appeared  to  the  Lord  Chief  Justice  to  estab- 
lish, namely,  that  the  jurors  are  the  proper  judges  whether, 
if  once  any  negligence  is  proved,  the  accident  which  has  oc- 
carred  is  to  be  connected  with  such  negligence  as  its  cause, 
or  as  materially  contributing  thereto.  Your  Lordships,  in 
the  case  of  Bridges,  did  not  lay  down,  and  I  am  satisfied 
your  Lordships  did  not  mean  to  lay  down,  any  new  rule 
upon  this  subject.  It  is  indeed  impossible  to  lay  down  any 
role  except  that  which  at  the  outset  I  referred  to,  namely, 
that  from  any  given  state  of  facts  the  judge  must  say  whether 
negligence  can  legitimately  be  inferred,  and  the  jury  whether 
it  ought  to  be  in^rred.  In  the  case  of  Bridges  there  was  a 
series  of  facts  from  which  your  Lordships,  advised  as  you 
were  by  several  of  the  learned  judges,  tnought  that  negli- 
gence might  very  reasonably  have  been  inferred.  There  was 
the  stopping  of  the  train  on  a  dark  night  in  a  tunnel  badly 
lighted,  and  filled  with  steam ;  a  heap  of  hard  rubbish  and 
no  platform  opposite  to  the  carriage ;  the  name  of  the  station 
called  out  from  the  platform,  and,  after  a  short  interval, 
when  the  train  moved  on,  but  not  before  some  passengers 
had  got  out,  a  second  cry,  ''Keep  your  seats!  '  One  of 
those  passengers  was  heard  to  groan,  and  was  found  lying 
with  his  legs  across  the  rails.  In  addressing  your  Lordships, 
I  myself  stated (*)  that  "if  it  had  fallen  to  me  to  review  a 
verdict  *of  a  jury  given  against  a  company  under  [201 
these  circumstances,  without  any  evidence  to  explain  the 
facts,  I  should  have  been  of  opinion  that  the  jury  had  come 
to  a  natural  and  proper  conclusion,  but  that  the  only  ques- 
tion which  your  Lordships  had  to  deal  with  was.  Was  there 
evidence  of  negligence  to  go  to  a  jury  ?    And  that  in  my 

(')  Law  Rep,,  7  H.  L.,  218 ;   9  Eng.        (»)  Law  Rep.,  7  H.  L..  at  p.  239 ;  9  Eng. 
Bcp.,  165.  Rep.,  187. 
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opinion  there  clearly  was."  And  I  further  stated  (*)  that  I 
trusted  the  case  might  be  found  useful  in  future  as  negativ- 
ing the  idea  that,  under  circumstances  such  as  described,  the 
the  case  was  to  be  withdrawn  from  the  jury. 

In  the  present  case,  on  the  other  hand,  1  can  iBnd  no  such 
evidence,  and  therefore  I  feel  obliged  to  move  your  Lord- 
ships that  the  judgment  given  for  the  plaintiff  in  the  court 
below  should  be  reversed,  and  a  nonsuit  entered,  the  re- 
spondent, according  to  what  is  usual  in  such  cases,  paying 
the  costs  of  the  appeal  along  with  the  costs  below. 

Lord  O' Hag  an:  My  Lords,  in  this  case  as  it  has  been 
presented  to  your  Lordships,  the  single  q  uestion  is,  was  there 
any  evidence  which  should  have  been  submitted  to  the  jury  ? 

1  shall  just  advert  to  the  judgment  in  Bridges  v.  Tlie 
North  London  Railway  Co.  (•),  which  in  the  interpretation 
given  to  it  by  some  of  the  learned  judges  in  the  court  below 
would  be  decisive  against  the  appellants.  I  was  not  a  party  to 
that  judgment,  and  I  did  not  near  the  statements  of  opinion 
addressed  to  this  House  by  the  noble  and  learned  Lords  who 
then  advised  it,  but  I  have  read  with  great  attention  the  re- 
port of  those  statements,  and  I  quite  concur  with  my  noble 
and  learned  friend  that  they  established  no  new  principle. 
They  left  the  law  as  it  was,  and  as  it  ought  to  be.  They  dealt 
with  the  particular  circumstances  in  evidence,  and  merely 
decided  that  as  those  circumstances  plainly  justified  the  im- 
putation of  negligence  to  the  company,  they  should  not  have 
been  withheld  from  the  consideration  of  the  jury.  That  case 
does  not  seem  to  me,  in  any  way,  to  take  from  the  judge  the 
duty  and  responsibility  of  determining  as  to  the  existence  or 
non-existence  of  evidence  fit  to  be  considered.  It  simply 
afiirms  a  proposition,  which  no  one  can  dispute,  that,  when 
202]  such  evidence  *exists,  the  jury  must  be  allowed  to 
decide  as  to  its  weight  and  value.  Your  Lordships  have 
never  held  that,  when  negligence  is  alleged,  any  state  of  facts 
assumed  to  bear  upon  the  issue  can  be  made  the  subject  of 
inference  by  jurors,  although  not  really  connected  with  the 
issue  before  them.  The  consequences  of  £uch  a  doctrine 
would  be  disastrous,  and  it  is  of  high  importance  that  the 
authority  of  the  judge  should  restrain  a  latitude  of  decision 
which  might  often,  in  the  result,  be  very  inconsistent  with 
reason  and  justice.  I  concur,  therefore,  with  the  concluding 
observation  of  the  Lord  Chancellor,  that  the  authority  of 
Bridges  v.  The  North  London  Railway  Company  (')  does 
not  aflfect,  and  cannot  govern,  the  case  before  your  JjotA.- 

Q)  Law  Rep.,  7  H.  L.,  &t  p.  240 ;  9        (*)  Law  Rep.,  7  H.  L.,  218 ;  9  Eng. 
Eng.  R.,  188.  R.,  165. 
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ships.  I  have  felt  it  necessary  to  say  so  mncli  of  that  case 
in  the  first  instance,  because  it  appears  to  have  materiallv 
afiFected  the  judgment  of  the  court  below,  and  because  I  think 
it  ought  not,  when  properly  understood,  to  embarrass  your 
Lordships  in  considering  the  evidence  in  this  case,  to  which 
I  shall  now  briefly  address  myself. 

The  complaint  of  the  respondent  is  very  succinctly  put  in 
his  declaration.  It  is  conhned  to  this, — that  *'by  tne  negli- 
gence of  one  of  the  servants  of  the  defendants  one  of  the 
doors  of  the  carriage"  (in  which  he  was  travelling)  "was 
suddenl  V  and  violently  closed,  and  therebv  one  of  the  thumbs 
of  the  plaintiff  was  smashed  and  injured.''  That  is  the  com- 
plaint. It  was  for  the  judge  to  see  if  anything  in  the  proofs 
sustained  it ;  and  the  same  obligation  is  now  cast  upon  your 
Lordships. 

The  material  facts  are  few  and  undisputed.  They  have 
been  clearlv  stated,  and  I  shall  not  detail  them  again.  It  is 
conceded  that  at  the  Gower  Street  Station  three  persons  got 
into  a  compartment  which  was  already  full ;  that  at  the 
Portland  Road  Station  they  remained  standing  up  in  it ; 
that  the  door  was  opened  then,  and  shut  and  opened  a 
second  time  when  there  was  a  ^rush  after  the  train  had 
started ;  that  a  porter  put  away  those  who  were  endeavor- 
ing to  enter,  and  closed  the  door  rapidly  as  the  train  was  en- 
tering a  tunnel ;  and  that  the  respondent,  who  had  risen  to 
J>revent  the  coming  in  of  other  passengers  and  was  thrown 
orward  by  the  movement,  placed  his  hand  on  a  hinge  of  the 
door  to  save  himself,  and  had  his  thumb  injured  by  the  clos- 
ing of  it.  *I  ^ther,  by  the  notes  of  the  learned  [203 
judge  who  presided  at  the  trial,  that  some  other  circum- 
stances were  disclosed,  but  our  attention  must  be  confined 
to  those  which  are  set  out  in  the  case.  Considering  these 
with  care,  I  am  unable  to  come  to  the  conclusion  that  they 
establish  negligence  against  the  company. 

The  respondent  does  not  rely  upon  any  single  act  in  proof 
of  negligence.  A  series  of  events  is  taken  consecutively,  and, 
from  the  whole,  it  is  argued  that  the  jury  had  ground  for 
inferring  it.  I  find  it  a  little  difficult  to  ascertain  the  pre- 
cise ground  of  the  judgments  we  are  considering.  One  of 
the  learned  judges  is  of  opinion  that  the  entrance  of  the  three 
extra  passengers  furnishes  no  evidence  of  negligence ;  and 
two  others  appear  to  have  held  that  none  was  furnished  in 
tlie  fact  that  the  railway  porter  *'  slammed"  the  door  at  the 
time  and  in  the  manner  at  and  in  which  it  was  closed.  Mr. 
Justice  Grove  seems  to  me  to  have  put  the  matter  fairly 
when  he  said,  that  it  must  be  considered  whether  the  alleged 
24  Eng.  Rep.  17 
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condact  of  the  company  or  its  servants  can  be  fairly  said  to 
have  been  the  cause  of  the  accident ;  and  I  agree  with  him 
that  it  is  not  necessary  to  establish  negligence,  that  it  should, 
so  to  speak,  "consist  of  one  act  or  one  negligence  only." 
'*  You  may  put  other  things  together  which  are  reasonably 

Eroximate  to  the  accident  and  come  sufficiently  near  not  to 
e  the  cause  in  the  very  remote  sense  of  the  word.  And  you 
are  hot  obliged  to  rely  on  a  single  thing,  and  to  say  that 
single  thing  must  be  enough  to  establish  negligence."  I  quite 
concur  in  this ;  but  I  will  add  that,  to  make  them  available 
for  that  purpose,  the  several  things  relied  on,  or  some  of 
them,  must  be  connected  with  the  accident  as  having  more 
or  less  contributed  to  produce  it. 
Now,  take  the  transaction  in  its  several  stages.    I  do  not 

S;o  so  far  as  Lord  Justice  Amphlett,  and  say  that  the  appel- 
ants  were  blameless  in  permitting  the  intrusion  of  extra 
passengers  at  the  Gower  Street  Station.  I  think  it  is  con- 
ceivable that  they  might  have  prevented  that  intrusion  with- 
out incurring  unreasonable  expense  or  inconvenience,  by  a 
rapid  inspection  of  the  carriages  and  the  removal  of  those 
whom  there  was  not  space  comfortably  to  accommodate. 
It  is  not  necessary  to  give  an  opinion  upon  this  point,  but  I 
am  not  prepared  to  say  that  if  the  overcrowding  had  been 
connected  with  the  accident  as  in  any  way  to  be  its  cause, 
204]  *the  company  might  not  have  been  liable.  But  be- 
cause I  fail  to  hnd  any  such  connection  demonstrated  by 
proof,  I  cannot  say  that  the  liability  has  arisen.  JEx  concessiSy 
the  overcrowding  per  se  would  have  given  the  respondent 
no  ground  for  this  action,  and  the  subsequent  events  do  not 
appear  to  me  to  make  it  more  effective  for  that  purpose. 

The  same  observation  applies  to  the  continuance  of  the 
extra  passengers  in  the  carriage  at  the  Portland  Road  Sta- 
tion. It  ought  not  to  have  been  permitted;  and,  again,  I 
can  conceive  circumstances  in  wnich  it  might  found  or 
aggravate  a  claim  against  the  appellants.  But,  like  the 
original  overcrowding,  I  do  not  think  it  has  been  connected 
with  the  injury  of  the  respondent  as  having  caused  it  or  con- 
tributed to  it,  and  therefore  it  was  not  fit  to  be  presented  to 
the  jury  as  a  ground  for  inferring  liability.  The  overcrowd- 
ing and  continuance  together  may  well  perhaps  be  taken  to 
impeach  the  administration  of  the  company,  and  give  reason 
for  complaint  of  its  arrangements,^  although,  even  as  to  this, 
I  note  that  some  of  the  learned  judges  are  of  opinion  that 
there  was  no  cause  of  blame,  and  we  are  not  required  to  de- 
cide as  to  the  correctness  of  their  views  in  that  respect.  But 
it  may  not  unfairly  be  conceived  that  when  the  case  was  left 
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at  large  to  the  jurors  they  were  not  indisposed  to  take  into 
the  account  what  they  might  have  considered,  on  public 
grounds,  culpable  mismanagement,  and  attached  to  the  com- 
pany a  responsibility  for  which,  at  least  in  this  action,  the 
company  was  not  required  to  answer. 

I  am  sure  that  your  Lordships  would  be  very  slow  to 
limit  the  legitimate  authority  of  juries  in  relation  to  railway 
cases,  for  it  furnishes,  in  its  honest  and  vigorous  exercise, 
the  best,  and  sometimes  the  only,  protection,  which  the  gen- 
eral public  possess  against  the  default,  shortcoming,  or  mis- 
management of  companies.  They  are  potent  monopolies, 
comparatively  little  subject  to  the  various  forms  of  control 
which  law  and  opinion  exercise  upon  individuals^  and  but 
for  the  action  of  juries  in  preventing  negligence  and  disre- 
gard of  the  general  comfort  and  safety,  the  want  of  that  con- 
trol would  be  a  great  mischief  to  society.  It  is  essential, 
however,  to  the  maintenance  and  eflBciency  of  the  whole- 
some influence  of  juries,  that  it  should  be  confined  within 
its  fitting  sphere,  and  V)revented  from  operating  without 
proper  cause  or  on  insumcient  evidence. 

*I  think  there  is  nothing  in  evidence  which  leads  [205 
to  the  conclusion  that  if  at.Gower  Street  Station  the  three 
passengers  had  been  kept  from  entering  the  carriage,  or  if, 
at  Portland  Road  Station,  they  had  been  excluded  from  it, 
the  respondent  would  have  escaped  the  mischief  which  un- 
fortunately befel  him. 

All  that  occurred  subsequentlv  was  this :  Some  one  opened 
the  door  of  the  carriage  and  closed  it ;  the  train  got  into 
motion  and  a  rush  was  made,  and  the  door  was  opened. 
Who  made  the  rush,  whether  many  or  few,  does  not  ap- 
pear ;  but  the  single  porter  was  adequate  to  put  away  those 
who  made  it ;  and  in  ^*  slamming"  tne  door  as  the  train  en- 
tered the  tunnel,  he  surely  did  nothing  but  his  duty.  He 
did  what  was  right  and  reasonable,  and  if  he  had  failed  to 
do  it,  and  evil  had  resulted  from  the  swinging  of  the  open 
door  in  the  dark  tunnel,  there  would  have  been  real  ground 
for  making  his  employers  answerable  in  damages.  I  do  not 
find  that  any  of  the  learned  judges  censure  him ;  and  yet 
his  act  seems  the  only  one  for  which,  as  having  caused  the 
injury,  the  respondent  in  his  pleading  seeks  redress  against 
the  appellants,  and  the  only  one  for  which,  if  for  anything 
in  this  action,  they  appear  to  me  to  be  responsible.  Can  it 
be  said  that  they  were  culpable  because  some  one  on  the 
platform  opened  the  door  and  closed  it  when  he  saw  that 
the  carriage  was  fulll  Can  they  be  held  to  be  so  because 
there  was  a  "  rush"  of  one,  or  two,  or  three  persons,  hurry- 
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ing  to  get  into  the  moving  train,  from  which  they  were  kept 
away  by  the  single  porter,  after  they  had  opened  the  door  ?  la 
it  possiUe,  dealing  with  the  case  reasonably  and  in  the  light 
of  our  every- day  experience,  that  we  can  discover  negli- 
gence in  any  one  of  these  things  i  There  is  nothing  in  the 
case  to  show,  as  was  suggested  in  the  courts  below,  that  there 
was  a  large  crowd  on  the  platform,  or  that  the  staff  upon  it 
was  insumcient  for  ordinary  purposes.  On  the  contrary,  as 
the  Lord  Chancellor  has  already  observed,  the  porter  found 
no  difficulty  in  pushing  away  the  people  who  had  opened 
the  door  and  so  exercising  all  the  control  which  apparently 
was  needful  under  the  circumstances. 

What  more  is  there  in  the  case  1  The  respondent,  as  I 
have  said,  who  had  not  complained  to  the  porters  on  the  en- 
trance of  the  extra  passengers,  and  who  had  not  required  their 
removal,  rose  from  his  seat  and  held  up  his  hand!^  to  prevent 
206]  tite  intrusion  of  others.  *The  motion  of  the  train 
threw  him  forward,  his  hand  caught  at  the  door,  and  his 
thumb  was  crushed  by  its  closing.  His  own  action,  which 
was  natural  and  reasonable,  in  combination  with  the  per- 
fectly innocent  proceeding  of  the  porter,  accomplished  the 
injury,  and  I  wnoUy  fail  to  see  that  the  overcrowding  had 
anything  to  do  with  it.  The  same  occurrence,  with  the  same 
result,  might  have  taken  place  if  the  proper  number  of  pas- 
sengers had  been  in  the  carriage.  The  opening  of  the  door, 
the  intervention  of  the  porter,  the  quick  slamming,  all  might 
have  occurred  exactly  in  the  same  way  if  the  intruders  had 
never  entered  or  had  been  removed,  and  the  respondent 
might  equally  have  risen  from  his  seat  and  held  up  his 
hand,  as  Tie  would  have  been  warranted  in  doing,  to  prevent 
the  entry  of  persons  for  whom  there  was  no  room.  Can  we 
speculate  as  to  the  amount  of  added  motive  to  such  a  course 
from  the  greater  inconvenience  of  the  greater  overcrowding  ? 
I  think  it  would  be  difficult  and  dangerous  to  attempt  it 

And  then  we  have  no  proof  as  to  the  relative  position  of 
the  respondent  and  the  other  passengers  in  the  carriage,  and 
how  far  the  presence  of  those  who  ought  not  to  have  been 
there  may  have  been  useful  or  detrimental  to  him.  It  is  quite 
conceivable  that  one  or  other  of  those  persons  may  have  been 
so  placed  between  him  and  the  door  as  to  render  the  danger 
less  than  it  otherwise  migJit  have  been.  Again,  we  cannot 
speculate,  in  the  absenpe  of  proof,  or  say  what  might  have 
happened  if  things  had  been  ordered  otherwise.  Putting 
the  matter  at  the  lowest,  I  think  your  Lordships  will  be  safe 
in  adopting  the  view  of  Lord  Justice  Bramwell :  "suppos- 
ing the  evidence  to  be  consistent  with  negligence,  namely, 
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that  negligence  may  have  caused  the  matters  complained  of, 
it  is  equally  consistent  with  no  negligence,  namely,  that  the 
matters  proved  may  have  been  caused  otherwise  than  by 
negligence,  and  it  is  an  elementary  rule  that  when  the  evi- 
dence is  consistent  as  much  with  one  state  of  facts  as  with 
another,  it  proves  neither." 

On  these  grounds  I  am  of  opinion  that  the  respondent  has 
failed  to  establish  his  claim,  or  tQ  offer  any  evidence  in  sup- 
port of  it  which  should  have  been  submitted  to  the  jury, 
and  that,  therefore,  the  appeal  should  be  allowed  and  a  non- 
suit entered. 

♦Lord  Blackburn  :  My  Lords,  I  also  am  of  opin-  [207 
ion  that  in  this  case  the  judgment  should  be  reversed,  and  a 
nonsuit  entered.  On  a  trial  by  jury  it  is,  I  conceive,  un- 
doubted that  the  facts  are  for  the  jury,  and  the  law  for  the 
judge.  It  is  not,  however,  in  many  cases  practicable  com- 
pletely to  sever  the  law  from  the  facts. 

But  I  think  it  has  always  been  considered  a  question  of 
law  to  be  determined  by  the  judge,  subject,  of  course,  to  re- 
view, whether  there  is  evidence  which,  if  it  is  believed,  and 
the  counter  evidence,  if  any,  not  believed,  would  establish 
the  facts  in  controversy.  It  is  for  the  jury  to  sav  whether 
and  how  far  the  evidence  is  to  be  believed.  And  if  the  facts, 
as  to  which  evidence  is  given,  are  such  that  from  them  a  far- 
ther inference  of  fact  may  legitimately  be  drawn,  it  is  for  the 
jury  to  say  whether  that  inference  is  to  be  drawn  or  not.  But 
it  is  for  the  judge  to  determine,  subject  to  review,  as  a  mat- 
ter of  law,  whether  from  those  facts  that  farther  inference 
may  legitimately  be  drawn. 

My  Lords,  in  delivering  the  considered  judgment  of  the 
Exchequer  Chamber  in  Ryder  v.  W<ymJ)weU(^^  Willes,  J., 
says :  ^^  Such  a  question  is  one  of  mixed  law  and  fact ;  in  so 
far  as  it  is  a  question  of  fact,  it  must  be  determined  by  a 
jury,  subject  no  doubt  to  the  control  of  the  court,  who  may 
set  aside  the  verdict,  and  submit  the  question  to  the  decision 
of  another  jury ;  but  there  is  in  every  case  a  preliminary 
question,  which  is  one  of  law,  viz.,  whether  there  is  any  evi- 
dence on  which  the  jury  could  properly  find  the  verdict  for 
the  party  on  whom  the  onus  of  proof  lies.  If  there  is  not, 
the  judge  ought  to  withdraw  the  question  from  the  jury, 
and  direct  a  nonsuit  if  the  onus  is  on  the  plaintiff,  or  direct 
a  verdict  for  the  plaintiff  if  the  onu^s  is  on  the  defendant.  It 
was  formerly  considered  necessary  in  all  cases  to  leave  the 
question  to  the  jury,  if  there  was  any  evidence,  even  a  scin- 
tilla, in  support  of  the  case ;  but  it  is  now  settled  that  the 

0)  Law  Rep.,  4  Ex.,  38. 
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question  for  the  judge  (suBiect,  of  course,  to  review),  is,  as 
is  stated  by  Maule,  J.,  in  Jewell  v.  Parr{^\  "not  whether 
there  is  literally  no  evidence,  but  whether  there  is  none  that 
ouglit  reasonably  to  satisfy  the  jury  that  the  fact  sought  to 
be  proved  is  established." 

208]  *He  afterwards  observes  ('),  very  truly  in  my  opin- 
ion, ''  There  is  no  doubt  a  possibility  in  all  cases  where  the 
judges  have  to  determine  whether  there  is  evidence  on  which 
the  jury  may  reasonably  find  a  fact,  that  the  judges  may 
differ  in  opinion,  and  it  is  possible  that  the  majority  may 
be  wrong.  Indeed,  whenever  a  decision  of  the  court  below 
on  such  a  point  is  reversed,  the  majority  must  have  been  so 
either  in  the  court  above  or  the  court  below.  This  is  an  in- 
firmity which  must  affect  all  tribunals." 

I  quite  agree  that  this  is  so,  and  it  is  an  evil.  But  I  think 
it  a  far  slighter  evil  than  it  would  be  to  leave  in  the  hands 
of  the  jury  a  power  which  might  be  exercised  in  the  most 
arbitrary  manner.  On  this  I  perfectly  agree  with  the  re- 
marks already  made  by  the  Lord  Chancellor,  and  I  do  not 
repeat  them. 

My  Lords,  in  all  cases  of  actions  to  recover  damages  for  a 
personal  injury  against  railway  companies  the  plaintiff  has 
to  prove>  first,  that  there  was  on  the  part  of  the  defendants 
a  neglect  of  that  duty  cast  upon  them  under  the  circum- 
stances ;  and,  second,  that  the  damage  he  has  sustained  was 
the  consequence  of  that  neglect  of  duty.  A  third  question, 
viz.,  whether  the  plaintiff  is  himself  to  blame  comes  more, 
properly  by  way  of  defence. 

I^ow,  in  applying  the  rule  of  law  laid  down  in  Ryder  v. 
Wom^well  (f)  to  such  cases  there  had  been  much  difference 
of  opinion  among  judges.  In  some  of  the  cases  it  was  im- 
puted to  the  judges  who  had  decided  in  favor  of  the  compa- 
nies that  they  had  acted  as  if  a  judge  whenever  he  thought 
a  verdict  for  the  defendant  would  be  unsatisfactory  was  en- 
titled to  withdraw  the  case  from  the  jur^.  I  do  not  pause 
to  inquire  whether  this  imputation  was  just  or  not.  If  they 
did  so  act,  I  agree  that  it  was  a  wrong  principle,  and  I  agree 
also  that  Bridges  v.  The  North  London  Railway  Com- 
party  (*)  is  an  authority,  if  one  were  wanted,  to  show  that  it 
was  a  wrong  principle. 

But  since  the  decision  of  your  Lordships'  House  in  Bridges 
V.  The  North  London  Railway  Company  i^)  it  has  been 
more  than  once  said  in  the  courts  below  that  your  Lordships 
had  not,  perhaps,  overruled  the  law  laid  down  in  Ryder  v. 

(»)  18  C.  B.,  916.  («)  Law  Rep.,  4  Ex.,  82. 

(«)  Law  Rep.,  4  Ex.,  42.  (*)  Law  Rep  ,  7  H.  L.,  213;  9  Eng.  R.,  165. 
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WombweU  ('),  but  at  least  laid  down  this  exception  to  it, 
that  in  cases  of  railway  accidents  *the  jurors  were  to  [209 
decide.  In  Robson  v.  The  North  Eastern  Railway  Com- 
pany {^)  Lord  Justice  Brett  says:  "The  House  of  Lords 
held  that  as  the  carrying  of  railway  passengers  was  conduct 
in  the  ordinary  affairs  of  life,  the  jury  ou^ht  to  decide." 
My  Lords,  I  quite  agree  that  this  consideration  ought  never 
to  be  lost  sight  of,  but  I  cannot  think  it  decisive.  Lord  Jus- 
tice Amphlett,  in  the  present  case,  says:  ''In  considering 
this  question  we  must  bear  in  mind  that  it  is  now  settled  by 
the  case  of  Bridges  v.  TJie  North  London  Railway  Comr 
pany  (*)  (though  previously  doubted  by  many  eminent 
judges)  that  the  question  whether,  in  cases  of  this  sort,  neg- 
ligence can  be  inferred  from  a  given  state  of  facts,  is  itself  a 
question  of  fact  for  the  jury,  and  not  a  question  of  law  for 
the  court  or  the  presiding  ludge ;"  and  Chief  Justice  Cock- 
burn  indicates,  I  think,  at  least  a  partial  agreement  in  this 
view  of  that  decision. 

My  Lords,  if  that  was  the  decision  of  your  Lordships, 
there  would  be  an  end  of  this  case.  For  i  apprehend  that 
after  a  position  of  law  has  been  laid  down  judicially  in  this 
House,  It  is  no  more  competent  for  your  Lordships  to  depart 
from  it  than  it  would  be  for  an  inferior  tribunal  to  do  so. 

But  I  own  myself  unable  to  see  anything  in  Bridges  v. 
The  North  London  Railway  CompanyC)  which  justifies  the 
conclusion  that  your  Lordships  either  laid  down,  or  meant 
to  lay  down,  any  new  rule  on  the  subject.  I  think  the 
utmost  extent  to  which  your  Lordships'  decision  in  that  case 
can  be  fairly  pressed  is,  that  in  such  cases  the  judges  should 
be  cautious  before  they  say  that  the  jury  could  not  legiti- 
mately draw  the  inference  which  in  fact  they  did  draw ;  and 
to  this  I  agree. 

My  Lords,  as  to  the  facts  of  the  present  case  I  have  little 
to  say.  I  think  that  the  plaintiff  was  entitled  to  be  carried 
in  a  carriage  with  reasonable  accommodation,  and  that  there 
is  evidence  that  at  Gower  Street,  either  from  there  being  too 
few  ofBcials,  or  from  these  officials  neglecting  their  duty,  too 
many  passengers  were  put  in  the  same  carriage  with  him, 
and  for  any  damage  resulting  therefrom  he  had  a  case  to  go 
to  the  jury.  But  1  can  see  no  evidence  from  which  the  in- 
ference could  be  legitimately  drawn  that  the  plaintiff's 
thumb  was  crushed  at  Portland  Road  *because  of  [210 
this  neglect  of  duty  at  Gower  Street.  The  reasoning  by 
which  it  is  sought  to  say  that  the  jury  might  legitimately 

(»)  Law  Rep.,  4  Ex.,  82.  (')  2  Q.  B.  D.,  89 ;  12  Eng.  R.,  802. 

(')  Law  Kep.,  7  H.  L.,  213 ;  9  Eng.  R.,  166. 
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connect  the  fact  that  the  plaintiff^  s  thumb  was  in  the  hinge 
of  the  door  at  Portland  Boad  with  the  negligence  at  Grower 
Street,  seems  to  me  a  good  example  of  what  Lord  Bacon 
means  in  his  Maxims,  when  he  says,  ''It  were  infinite  for 
the  law  to  consider  the  caases  of  causes,  and  their  impulsion 
one  of  the  other."  Nor  do  I  see  any  evidence  of  negligence 
at  Portland  Road.  The  company,  I  think,  ought  to  take 
reasonable  steps  to  prevent  people  getting  into  carriages 
already  full,  and  this  the  defendants'  porter  did ;  but  it 
would  be  going  much  farther  than  I  think  is  reasonable  to 
say  that  tne  duty  of  the  railway  company  was  to  prevent 
any  one  from  opening  the  door  in  order  to  look  into  the 
carriage  and  see  if  there  was  room.  The  company's  ser- 
vant did  quite  right  in  preventing  the  persons  wno  did  this 
from  entering,  and  in  shutting  the  door;  the  misfortune 
was,  that,  at  the  moment  he  did  so,  the  plaintiff's  thumb 
was  in  the  hinge  of  the  door,  but  that  the  porter  could  not 
anticipate. 

Lord  Gordon  :  My  Lords,  the  facts  of  this  case  are  very 
simple,  and  have  been  very  distinctly  stated  by  your  Lord- 
ships who  have  preceded  me,  and  it  is  unnecessary  that  I 
should  repeat  them. 

The  declaration  alleges  that  the  injury  sustained  by  the 
respondent  was  caused  by  the  negligence  of  one  of  the  ser- 
vants of  the  defendants,  in  suddenly  and  violently  closing 
one  of  the  doors  of  the  carriage  in  which  the  plaintiff  was 
being  conveyed ;  and  the  question  now  before  your  Lord- 
ships is,  whether  there  was  evidence  of  negligence  given  at 
the  trial  to  go  to  the  jury. 

The  duty  of  a  judge  in  such  a  case  is  an  exceedingly  deli- 
cate one,  as  the  line  of  division  between  what  is  proper  to  be 
submitted  to  the  jury,  as  necessary  to  support  a  charge  of 
negligence  in  point  of  law,  and  what  may  be  submitted  to 
the  jury  as  sufficient  to  support  a  charge  of  negligence 
in  point  of  fact,  is  often  a  very  narrow  one.  But  I  agree  in 
what  was  said  by  Mr.  Justice  Willes,  in  the  case  of  Ryder 
V.  WoTnbwell  (*),  which  has  been  quoted  by  Lord  Blackburn, 
211]  that  "there  is  in  every  case  a  preliminary  *que8tion, 
which  is  one  of  law,  namely,  whether  there  is  any  evidence 
on  which  the  jury  could  properly  find  the  question  for  the 
party  on  whom  the  onus  of  proof  lies.  If  there  is  not,  the 
]udge  ought  to  withdraw  the  question  from  the  jury,  and 
direct  a  nonsuit  if  the  onus  is  on  the  plaintiff,  or  direct  a 
verdict  for  the  plaintiff  if  the  onv^  is  on  the  defendant." 

In  the  case  oi  Bridges,  which  has  also  been  referred  to  by 

(I)  Law  Rep.,  4  Ex.,  32,  at  p.  88. 
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your  Lordships,  Mr.  Baron  Pollock,  one  of  the  consulted 
judges,  after  referring  to  what  I  have  just  quoted  from  Mr. 
Justice  Willes,  in  the  case  of  Ryder,  says,  and  I  concur 
with  him  (*),  "This  is  a  clear  exposition  of  the  rule,  and  it 
has  been  generally  acquiesced  in  and  acted  upon,  and  it  fol- 
lows from  it  that  althoagh  the  question  of  negligence  is  usu- 
ally one  of  ijure  fact,  and  therefore  for  the  jury,  it  is  the 
duty  of  the  judge  to  keep  in  view  a  distinct  legal  definition 
of  negligence  as  applicable  to  the  particular  case,  and  if  the 
facts  proved  by  the  plaintiff  do  not,  whatever  view  can  be 
reasonably  taken  of  them,  or  inference  drawn  from  them  by 
the  jarors,  i>resent  an  hypothesis  which  comes  within  that 
leeal  definition,  then  to  withdraw  them  from  their  con- 
Bideratipn." 

In  the  present  case  I  must  say  that  during  the  argument 
I  felt  much  inclined  to  agree  with  the  view  taken  of  the  de- 
cision of  this  House  in  the  case  of  Bridges  by  the  Lord  Chief 
Justice,  and  Lord  Justice  Amphlett,  and  to  hold  that  it  had 
been  settled  by  that  case,  that  the  question  whether  negli- 
gence can  be  inferred  from  a  given  state  of  facts,  is  itself  a 
question  of  fact  for  the  jury,  and  not  a  question  of  law  for 
the  presiding  judge.  But  having  considered  that  case  more 
maturely,  witn  the  assistance  wnich  your  Lordships  have 
received  from  his  Lordship  on  the  woolsack,  who  took  part 
in  that  decision  in  this  House,  I  am  now  satisfied  that  the 
view  taken  by  these  learned  Lords  was  not  the  right  one, 
and  that  no  fixed  or  general  rule,  such  as  was  supposed  by 
these  learned  Lords,  was  laid  down  by  the  case  ox  Bridges. 
I  concur  with  yout  Lordship  on  the  woolsack  in  thinking 
that  it  is  impossible  to  lay  down  any  rule,  except  that  from 
any  given  state  of  facts  the  judge  must  say  whether  negli- 
gence can  be  legitimately  inferred,  and  if  the  indge  is  of  that 
opinion,  then  that  it  is  for  the  jury  to  say  whether  it  ought 
to  be  inferred. 

*On  the  state  of  the  facts  before  the  House  in  the  [212 
present  case,  I  come  to  the  conclusion  that  no  negligence, 
connected  with  or  conducing  to  the  accident,  was  proved  on 
the  part  of  the  appellants,  and  that  the  iudge  who  tried  the 
case  ought  to  have  so  ruled.  I  think  the  overcrowding  of 
the  carriage  was  not  the  cause  of  the  accident,  and  the  re- 
spondent does  not  so  allege  in  his  declaration.  The  people 
who  were  overcrowding  were  insid'€  the  carriage  and  did  not 
require  to  open  the  door  at  Portland  Road,  where  the  acci- 
dent happened.  The  door  was  opened  there  by  people  on 
the  oiUsidewYio  tried  to  get  in.    The  porter  prevented  them, 

0)  Law  Rep.,  1  H.  L.,  at  p.  221 ;  9  Eng.  R.,  ill, 
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and  I  think  did  so  rightly.  The  respondent,  who  had  a  seat, 
rose  or  partly  rose  to  push  the  people  back  who  were  trying 
to  enter.  The  train  nappened  to  move  on,  the  respondent 
was  jerked  forward,  ana  put  his  hand  on  the  hinge  of  the 
carriage  door,  at  the  very  moment  the  door  was  in  course  of 
being  shut  by  the  porter,  and  the  respondent's  thumb  was 
injured.  It  was  the  duty  of  the  porter  to  shut  the  door.  It 
is  not  proved  that  he  saw  the  respondent  fall  forward,  dt 
could  have  prevented  the  jamming  of  his  thumb.  I  think 
there  is  no  evidence  of  negligence  in  what  took  place  at  Port- 
land Boad,  and  that  what  happened  was  a  pure  accident,  for 
which  the  appellants  were  not  responsible ;  and  that  the 
judge  who  tried  the  case  should  have  so  ruled. 

I  therefore  concur  in  thinking  that  the  judgment  given  for 
the  respondent  in  the  court  below  should  be  reversed. 

Jtcdgment  given  for  the  plaintiff  in  the  court  below 
reversed,  and  a  nonsuit  to  be  entered ;  respond- 
ent  ordered  to  pay  to  the  appellants  the  costs  of 
the  appeal  and  tne  costs  in  the  court  below. 

Lords^  Journals,  13th  December,  1877. 

Solicitors  for  the  appellants :  BurcheUs, 
Solicitors  for  the  respondent :  Tillyard  &  Oribble. 


[8  Appeal  Cases,  213.] 
H.L.  (E.),  Nov.  16,  1877. 
[HOUSE  OF  LORDS.] 

213]    *Harry  Tomkins  and  John  Lyon,  Appellants ;  and 
John  Joseph  Saffery,  Respondent. 

Stock  EjccKange  Rvies — Bankruptcy — Bankruptcy  Ad,  1869. 

The  rales  of  the  Stock  Exchange  as  to  defaulting  members  of  the  body  are  the 
rules  of  a  domestic  forum,  which  have  no  influence  on  the  rij^hts  of  those  who  are 
not  amenable,  as  members,  to  the  jurisdiction  of  tliat  body.  They  cannot,  therefore, 
govern  the  rights  of  the  general  creditors  of  a  defaulting  member. 

C.  was  a  member  of  the  Stock  Exchange ;  he  became  unable  to  meet  his  Stock 
Exchange  engagements,  and  he  gave  notice  thereof  to  the  secretary.  In  such  a  cir- 
cumstance the  rules  of  the  Stock  Exchanj^e  prescribe  the  course  to  be  followed. 
The  defaulter  ceases  to  be  a  member  of  the  body.  Two  members  of  the  body  act  as 
official  assignees  of  the  defaulter,  a  meeting  of  the  creditors  is  called,  the  defaulter 
(as  he  is  required  to  do)  makes  his  statement,  and  the  assembled  creditors  having 
decided  what  is  to  be  done,  these  official  assignees  carry  the  decision  into  execution. 
The  committee  of  the  Stock  Exchange  has  the  power  to  readmit  the  defaulter  or  to 
refuse  him  readmission.  C.  made  his  statement  at  the  first  meeting,  declaring,  at 
that  time,  that  he  had  no  debts  outside  the  Stock  Exchange.  His  Stock  Exchange 
creditors  then  consented  to  accept  a  composition ;  and,  to  provide  for  a  part  of  it,  he, 
at  the  demand  of  the  official  assignees,  gave  them  a  check  for  £5,000  then  standing 
to  his  credit  in  the  Bank  of  England.  The  official  assignees  obtained  the  money  and 
apportioned  it  among  his  Stock  Exchange  creditors.    He  afterwards  confessed  to 
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owing  debts  to  a  large  amonnt  to  onteide  creditors,  and  was  declared  a  banlcrupt. 
The  trustee  in  bankruptcnr,  on  behalf  of  the  general  creditors,  claimed  from  the  offi- 
cial assignees  of  the  Stock  Exchange  the  £5,000 : 

Hdd,  that  he  was  entitled  to  claim  it ;  for  that  what  was  done  by  C.  amounted  to 
a  MMto  botiorum^  and  constituted  an  act  of  bankruptcy. 

Per  Lord  Blackburn  :  The  money  was  voluntarily  paid  with  the  view  to  give  the 
Stock  Exchange  creditors  an  undue  preference. 

Per  Lord  Blackburn  :  In  the  167th  rule  of  the  Stock  Elxchange,  that  the  assignees 
shall  collect  and  pay  **  the  assets "  to  their  joint  account  at  a  banker's,  the  word 
"assets'*  means  the  whole  of  the  defaulter's  available  property;  and  under  the  153d 
rule  these  assets  are  to  be  distributed  exclusively  to  those  creditors  whose  claims 
arise  out  of  Stock  Exchange  transactions. 

QMtre,  whether,  when  it  is  intended  to  transfer  to  particular  creditors  the  whole 
of  a  debtor's  property,  the  transfer  of  a  part  in  pursuance  and  performance  of  that 
intent,  would  not  be  an  act  of  bankruptcy. 

The  terms  of  the  92d  section  of  the  Bcmkruptcy  Act,  1869,  explained. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Ap- 
peal in  Bankruptcy,  by  which  the  appellants,  the  two  as- 
signees officially  *appointed  under  the  authority  of  [214 
the  committee  of  the  Stock  Exchange  in  the  matter  of  J.  E. 
Cooke,  a  defaulter  on  the  Stock  Exchange,  were  ordered  to 
pay  over  to  the  respondent,  the  trustee  in  bankruptcy  of 
Cooke's  estate,  a  sum  of  £5,000  ('). 

Cooke  had  been  for  some  years  a  member  of  the  Stock 
Exchange.  On  the  27th  of  April,  1876,  being  severely  pressed 
by  his  Stock  Exchange  engagements,  he  wrote  to  the  secre- 
tary of  the  Stock  Exchange  announcing  his  inability  to  meet 
these  en^gements. 

There  is  a  body  of  rules  regulating  the  conduct  to  be  ob- 
served under  such  circumstances  by  members  of  the  Stock 
Exchange,  and  by  one  of  these  rules  two  of  the  members  are 
annually  appointed  to.act,  upon  any  declaration  of  default, 
as  assignees  of  the  defaulting  member,  to  obtain  his  books 
and  statement  of  accounts,  and  to  attend,  and  require  him 
to  attend,  the  meetings  of  his  creditors.  In  1876  the  two 
gentlemen,  now  appellants,  held  that  office.  On  receiving 
Cooke's  declaration  of  default  they  gave  notice  of  it  to  the 

(1)  Law  Rep.,  4  Ch.  Div.,  555»  nom.  prior  claim  on  all  dififerences  received 

Ex  parte  Saffery,  In  re  Cooke;  where  by  the  defaulter's  estate, 

the  rules  of  the  Stock  Exchange  on  this  153.  The  committee  will  not  recog- 

subject  are  fully  set  out.     It  is  suffi-  nize  any  payment  or  claim  that  does 

cient  here  to  state  the  effect  of  some  of  not  arise  from  a  Stock  Exchange  trans- 

them :  action. 

16.  A  member  may  be  expelled  or  The  committee  may  readmit  a  de- 
suspended  by  a  decision  of  the  com-  faulter,  and  the  156th,  163d,  and  164th 
mittee  of  the  Stock  Exchange.  rules  describe  the  circumstances  under 

142.  A  member  unable  to  fulfil  his  which  readmission  may  take  place, 
engagements  may,  by  the  committee,  167.  ''The  assignees  shall  collect  and 
be  declared  a  defaulter.  pay  the  assets  to  the  credit  of  their 

143.  On  such  declaration  he  ceases  joint  account  at  a  banker's,  and  shall 
to  be  a  member.  distribute  the  same  as  soon  as  pos- 

148.  Creditors  for  differences  have  a    sible." 
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Bank  of  England,  where  he  kept  his  banking  account.  On 
the  27th  of  April  they  held  a  meeting  of  the  Stock  Exchange 
creditors  of  Cooke ;  he  attended,'  his  own  accounts  were  pro- 
duced, and  Cooke  was  asked,  among  other  things,  if  he  did 
not  owe  money  to  other  people,  and  especially  to  his  father- 
in-law,  Mr.  Mackenzie.  Cooke  then  said  that  he  had  no 
liabilities  outside  the  Stock  Exchange,  and  that  the  various 
sums  of  money  he  had  received  from  Mr.  Mackenzie  were 
gifts.  The  Stock  Exchange  creditors  consented  to  receive  a 
composition.  Cooke  asserted  the  possession  of  property 
215 J  amounting  to  £8,000,  and  was  required  to  *give  to 
Mr.  Tomkins  a  check  on  the  Bank  of  England  for  £5,000,  as 
a  sum  to  rather  more  than  that  amount  was  there  standing 
to  his  credit.  He  did  so,  and  the  appellants  (attended  by 
Cooke's  clerk)  received  the  money.  They  received  it  on 
behalf  of  Cooke's  Stock  Exchange  creditors,  and  afterwards 
apportioned  it  among  them. 

On  the  13th  of  May  Cooke  filed  a  petition  for  liquidation 
in  the  London  Bankruptcy  Court,  and  on  the  1st  of  June  he 
was  adjudicated  a  bankrupt.  In  the  meantime  he  had  ad- 
mitted the  eidstence  of  other  debts,  out  of  the  Stock  Ex- 
change, and  had  acknowledged  advances  to  have  been  made 
by  Mr.  Mackenzie,  his  father-in-law,  to  the  extent  of 
£107,000.  The  respondent  Mr.  Saffery,  who  was  appointed 
trustee  in  Cooke's  oankruptcy,  applied  to  the  Bankruptcy 
Court  for  an  order  on  the  appellants  to  pay  over  to  him,  as 
trustee  on  behalf  of  the  general  creditors,  the  sum  of  £6,000 
which  they  had  received  under  Cooke's  check.  The  order 
was  by  the  Registrar  refused.  On  appeal  to  the  Lords  Jus- 
tices in  Bankruptcy,  the  Registrar's  decision  was  reversed. 
This  appeal  was  then  brought. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Herschell^  Q.C.  (Mr.  Mnlay 
Knight  was  with  them),  for  the  appellants :  This  was  not 
an  act  of  voluntary  preference.  Cooke  was  under  pressure 
at  the  moment,  a  pressure  which  he  could  not  resist.  This 
was  not,  therefore,  like  the  case  of  Wilson  v.  Day(^\  where, 
too,  the  court  went  on  the  ground  that  the  assignment  was 
of  all  the  property  of  the  debtor.  Nor  was  it  like  the  case 
of  Harman  v.  Fishar  ("),  where  the  act  done  was  undoubt- 
edly an  act  of  voluntary  preference.  In  Hartshorn  v.  Slod- 
deni^)  a  debtor  gave  goods  out  of  his  shop  in  part  payment 
of  a  bond  not  then  due,  and  shortly  afterwards  became  bank- 
rupt, but  even  there  it  was  held  that,  under  the  circumstances, 
the  act  was  not  void  as  a  fraudulent  preference.  [The  Lord 
Chancellor  :    Could  the  agreement  of  the  Stock  Exchange 

Q)  2  Burr.,  827.  (•)  Cowp.,  117.  O  2  B.  A  P.,  582. 
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creditors  to  get  in  this  way  all  thev  could,  defeat  the  rights 
of  the  general  creditors  ?]  In  itseli  what  was  done  here  was 
perfectly  lawful.  The  creditors  did  not  get  the  whole  of 
their  *debts;  they  assented  to  a  composition,  and  [216 
they  received  a  sum  on  account  of  it.  They  had  a  perfect 
right  to  do  so.  Yan  Casteel  v.  Booker  (*)  decided  tnat,  in 
order  to  render  a  preference  on  the  eve  of  bankruptcy  valid, 
it  was  not  necessary  that  there  should  be  a  previous  threat 
or  pressure  with  an  immediate  power  of  enforcing  it.  But 
here  there  was  pressure,  and  there  was  also  the  power  of  en- 
forcing it,  as,  for  instance,  by  expulsion  from  the  Stock  Ex- 
change. [Lord  Blackburn  :  That  is  not  legal  pressure.] 
But  the  law  recognizes  any  pressure  which  naturally  pro- 
duces its  effect  on  the  mind  of  the  debtor.  An  assignment, 
under  pressure,  of  part  of  the  debtor's  property  is  not  an 
act  of  Dankruptcy :  Smith  v.  TimmB  (").  The  existence  of 
pressure  makes  all  the  difference,  Tempesff  s  Case  (") ;  Top- 
aam^s  Ca8e{*) ;  Brown  v.  Kempton  (*) ;  and  honestly  yield- 
ing to  such  a  pressure,  and  giving  up  a  portion  of  the 
property,  could  not  be  treated  as  a  fraudulent  preference. 

What  was  done  did  not  amoant  to  an  act  of  bankruptcy, 
and  the  pressure  was  used,  and  the  check  obtained,  before 
any  act  of  bankruptcy  was  committed*  In  no  way  whatever 
did  the  facts  of  the  case  bring  it  within  the  92d  section  of 
82  &  33  Vict.  c.  71  (Bankruptcy  Act,  1869). 

That  act  did  not  alter  the  law  of  fraudulent  preference,  and 
the  case  here  being  clearly  not  a  fraudulent  preference  within 
the  old  law,  the  transaction  must  be  treated  as  valid. 

If  all  the  property  of  the  debtor  had  been  assigned ;  if 
there  had  been  a  real  cessio  honorum^  that  might  have  ren- 
dered the  transaction  invalid.  But  it  was  not  so ;  only  a 
part  of  it  was  transferred.  Even  a  promise  to  assign  all 
would  not  have  had  that  effect ;  it  would  not  have  been  an 
act  of  bankruptcy.  [Lord  Blackburn  :  If  there  is  a  prom- 
ise by  a  debtor  to  hand  over  the  whole  of  the  property, 
and  at  the  moment  a  part  is  handed  over  in  performance  of 
that  promise,  would  that  amount  to  an  act  of  bankruptcy?] 
It  would  not.  A  deed  of  composition  did  not  constitute  an 
act  of  bankruptcy,  nor  did  a  deed  of  inspection.  A  denud- 
ing himself  of  all  his  property  in  favor  of  a  particular  cred- 
itor would  be  an  act  of  bankruptcy,  for  that  would  be  a 
delaying  of  all  the  other  creditors,  *and  perhaps  it  [217 
woald  be  so  if  it  was  a  colorable  surrender  of  the  part  of  the 

0)  2  Ex,  691.  (*)  Law  Rep.,  8  CK  Ap.,  614;  6  Eng. 

P)  1  H.  A  a,  849.  R.,  680. 

(*)  Lbw  Rep.,  6  Ch.  Ap.,  70.  («)  19  L.  J.  (C.P.),  169. 
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whole.  Here  there  was  no  pretence  to  say  that  it  was  any- 
thing of  the  kind.  The  notice  by  the  Stock  Exchange  com- 
mittee to  the  Bank  of  England  had  been  misunderstood  and 
exaggerated.  It  had  none  of  the  legal  effect  of  a  distringas^ 
and  it  did  not  operate  on  the  whole  property  of  Cooke. 

To  constitute  a  fraudulent  preference  in  such  a  case,  the 
wrongful  intentions  of  the  debtor  and  the  creditor  must  con- 
cur: CheeseborougK s  Case(^)\  Ex  parte  Blackburn  {^y 
There  was  nothing  of  the  kind  here,  everything  that  was  done 
was  done  bona  fide.  The  Stock  Exchange  creditors  knew 
that  they  were  creditors  of  Cooke.  They  were  told,  and  they 
believed,  that  Cooke  had  no  other  creditors,  and  they  fairly, 
and  even  generously,  said  that  if  he  would  secure  them  a 
certain  proportion  of  their  claims  by  way  of  composition, 
they  would  release  him  from  the  rest,  and  their  doing  so 
would  have  had  the  effect  of  securing  his  readmission  to 
the  Stock  Exchange.  There  was  no  fraud  in  such  conduct, 
and  it  was  important  to  him  to  obtain  such  compromise,  for 
then  he  might,  under  one  of  the  rules  of  the  StocK  Exchange 
(the  164th),  be  readmitted  to  the  body.  On  the  principle 
adopted  in  Edwards  v.  Olyn  ("),  and  on  the  construction 
given  in  this  House  in  Butcher  v.  Stead  (*)  to  the  92d  section 
of  the  Bankruptcy  Act,  1869,  it  is  clear  that,  there  being 
here  no  fraudulent  intention  on  the  part  of  the  creditors ; 
no  merely  voluntary  and  spontaneous  surrender  of  propety 
by  the  debtor,  but  an  actual  pressure  on  him  to  which  he 
was  obliged  to  yield,  the  payment  made  by  him  was  valid, 
and  cannot  be  recalled. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Romer^  for  the  respondents, 
were  not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  the 
question  in  this  appeal  is  as  to  the  right  of  the  appellants, 
who  are  styled  the  official  assignees  of  the  London  Stock  Ex- 
change, to  retain  a  sum  of  £5,000,  which  came  into  their 
hands  under  circumstances  to  which  I  shall  shortly  refer. 
218]  The  *bankrupt  Cooke  was  a  member  of  the  London 
Stock  Exchange,  and  in  the  month  of  April,  1876,  he  became 
unable  to  meet  his  engagements,  and  he  then  took  certain 
steps  which  will  have  to  be  particularly  mentioned,  and  as 
to  which  there  is  in  reality  no  dispute  of  fact  between  the 
parties,  because  the  narrative  of  what  was  done,  as  given  by 
the  bankrupt,  tallies  in  every  substantial  point  with  the 
nslrrative  given  in  the  affidavit  of  one  of  the  appellants. 

(^)  40  L.  J.  (Bkcy.),  79.  (*)  Law  Rep.,  7  H.  L.,  889 ;  14  Eng. 

(«)  Law  Rep.,  12  Eq.,  368.  R.,  211. 

(»)  2  Ell.  A  EIL,  29. 
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My  Lords,  what  the  bankrupt  says  is  this  :  "  On  the  27th 
of  April,"  1876,  *'  I  suspended  payment,  not  being  able  to 
meet  my  engagements  on  the  Stock  Exchange.  On  the  next 
day,  the  28th  of  April,  which  was  the  pay-day,  I  was  not  in 
the  Stock  Exchange  room  on  that  day  at  all.  I  was  in  the 
room  on  the  26th  of  April  last,  which  was  the  first  name- 
day.  I  luiew  then  that  I  could  not  get  through  the  settling 
without  help,  and  late  in  the  evening  of  that  day,  after  busi- 
ness hours,  I  knew  from  my  father-in-law' s  solicitors  that 
he  had  refused  to  help  me,  and  I  still  hoped  that  I  might  in- 
duce him  or  Mr.  William  Mackenzie,  my  wife's  brother,  and 
the  eldest  son  of  Mr.  Edward  Mackenzie,  to  assist  me." 
Then  in  the  Bthparagraph  he  says :  '*0n  the  27th  of  April 
I  went  to  Mr.  William  Mackenzie,  who  (together  with  Mr. 
Cunliffe,  his  solicitor),  had  had,  on  behalf  of  his  father,  a 
long  interview  with  me  at  my  office  on  the  26th  to  consider 
the  question  of  affording  me  assistance  to  fulfil  my  engage- 
ments, and  he  told  me  his  father  had  decided  not  to  help 
me  feirther,  and  had  returned  home  to  Fawley  Court.  This 
was  about  ten  in  the  morning.  At  this  meeting  I  asked  Mr. 
William  Mackenzie  whether,  if  the  Stock  Exchange  did  not 
make  me  bankrupt  his  father  would,  and  he  g^ve  me  to  un- 
derstand he  would  not.  I  then  went  to  my  office,  and  wrote 
and  sent  a  letter  to  the  secretary  of  the  Stock  Exchange, 
saying  I  regretted  I  could  not  fulfil  my  engagements.  Be- 
fore writing  the  letter  I  saw  Mr.  Parker,  one  of  the  secretaries, 
and  told  him  I  should  have  to  declare  myself,  and  I  asked 
him  if  it  was  advisable  to  call  together  some  of  my  largest 
creditors  first,  or  to  declare  myself  insolvent  at  once.  Mr. 
Parker  said  it  would  not  be  right  to  tell  one  more  than  an- 
other, and  that  I  had  better  declare  myself  at  once.  I  then 
did  so  by  writing  the  official  letter  before  referred  to,  and 
my  failure  was  publicly  announced  *in  the  room  in  [219 
the  usual  way,  that  was  at  or  about  11  a.m.  on  the  27th  of 
April  last.  1  did  not  go  into  the  Stock  Exchange  room  on 
that  day,  the  27th  of  April,  and  have  not  been  in  it  since." 
In  the  10th  paragraph  he  says :  "Immediately  on  my  default 
being  announced  in  the  house,  the  usual  official  notice  thereof 
was  sent  by  the  official  assignees  to  my  bankers — the  Bank 
of  England — which  I  am  infornied  practically  amounted  to 
a  'distringas'  being  placed  on  my  balance.  Beyond  this 
nothing  farther  occurred  that  I  recollect,  except  the  closing 
of  my  speculative  accounts  on  the  Stock  Exchange,  until  I 
received  the  usual  official  letter  from  the  official  assignees  of 
the  Stock  Exchange  (Messrs  Tomkins  and  Lyon)  requesting 
my  attendance  with  my  books  at  a  meeting  on  that  afternoon 
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(the  27th  of  April)."     My  Lords,  I  pause  there,  I  will  refer 
afterwards  to  what  took  place  at  the  meeting. 

Mr.  Lyon,  one  of  the  appellants,  says:  "Cooke  was  a 
member  of  the  Stock  Exchange  in  accordance  with  the  roles 
and  regulations  then  existing  upon  the  Stock  Exchange,  and 
of  which  a  copy  is  now  produced  to  me  marked  '  A.'  On 
the  27th  day  of  April,  1876,  the  said  John  Edward  Cooke, 
being  unable  to  meet  his  engagements  on  the  Stock  Ex- 
change, announced  that  fact,  and  was  declared  a  defaulter 
in  pursuance  of  the  aforesaid  rules.  Upon  the  28th  day 
of  April,  1876,  a  meeting  of  the  creditors  of  the  said  John 
Edward  Cooke  was  held  on  the  Stock  Exchange,  at  my 
offices,  and  at  which  meeting  Mr.  Charles  Branch,  of  the 
firm  of  Messrs.  Foster,  Braitnwaite  &  Co.,  was  appointed 
chairman.  The  debts  then  due  by  the  said  John  Edward 
Cooke  upon  the  Stock  Exchange  amounted  to  the  sum  of 
£24,790." 

From  these  passages  which  I  have  read,  I  think  your  Lord- 
ships will  have  no  doubt  in  arriving  at  this  conclusion,  that 
the  course  taken  by  Cooke  the  bankrupt  was  in  point  of 
fact,  and  was  meant  to  be,  the  course  pointed  out  by  the 
rules  of  the  Stock  Exchange  which  are  referred  to.  He  was 
a  member  of  the  Stock  Exchange,  and  according  to  its  rules 
he  obviously  desired  to  act.  These  rules  are  put  in  evidence 
on  the  part  of  the  appellants.  I  do  not  propose  to  refer  to 
them  because  they  have  very  recently  been  under  the  notice 
220]  of  your  Lordships.  But  it  is  quite  evident  from  *those 
rules  that  they  are  rules  which,  dealing  with  the  case  of  de- 
faulters, of  persons  unable  to  meet  their  engagements,  pro- 
vide that  those  persons  are  to  make  known  the  facts  of  their 
case  to  their  creditors  upon  the  Stock  Exchange ;  that  their 
estate  is  to  become  subject  to  the  intervention  and  the  col- 
lection of  the  official  assignees  of  the  Stock  Exchange ;  that 
the  estate  is  to  be  administered  in  such  a  way  as  that  there 
may  be  equality  between  all  their  creditors  upon  the  Stock 
Exchange,  and  that  as  soon  as  that  operation  has  been  per- 
formed and  the  estate  of  the  defaulter  made  available  for  the 
equal  payment  of  his  creditors  upon  the  fitock  Exchange, 
the  question  of  whether  he  is  to  oe  readmitted  a  member  of 
the  Stock  Exchange  or  not  is  to  be  considered  by  a  com- 
mittee of  the  Stock  Exchange  upon  certain  principles,  and 
after  a  certain  investigation  of  his  conduct  nas  been  gone 
through. 

I  wish,  in  order  that  I  may  not  have  to  return  to  the  sub- 
ject, to  say  with  regard  to  those  rules,  although  your  Lord- 
ships have  not  called  upon  the  respondents  to  state  their 
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view  of  this  case,  tliat,  so  far  as  my  own  opinion  goes,  I  can 
see  nothing  whatever  in  those  rales  which  is  deserving  of  any 
animadversion  whatever.  They  seem  to  me  to  be  judicious 
and  business  like  rules.  '  They  do  not  seem  to  me  to  be  rules 
contemplating  or  intending  in  anv  way  to  warp  or  strain,  or 
in  any  way  to  elude  or  defeat  the  operation  of  the  bank- 
ruptcy law  of  the  country,  but  they  are  rules  which,  from 
the  very  nature  of  the  case,  are  and  must  be  subject  to  one 
infirmity,  namely,  that  if  they  are  to  be  effectual  they  must 
be  applicable  to  the  case  of  a  person  who  not  merely  is  a 
defaulter  upon  the  Stock  Exchange,  but  who  has  no  cred- 
itors outside  the  Stock  Exchange :  because  if  such  a  person 
has  creditors  outside  the  Stock  Exchange,  the  general  law 
of  the  country  will  step  in  and  must  step  in,  and  will  give  to 
those  creditors  rights  which  these  rules  cannot  take  away 
from  them,  and  which  I  am  bound  to  say  these  rules  do  not 
profess  to  attempt  to  take  away  from  them.  Therefore, 
although  everything  done  in  the  domestic  forum  of  the  Stock 
Exchange  under  those  rules  may  be  done  according  to  the 
rules,  and  may  be  most  wholesome  in  its  operation  for  the 
members  of  the  Stock  Exchange,  still,  what  is  done  must 
be  subject  to  the  rights  of  those  who  are  not  amenable  to 
*the  jurisdiction  of  the  Stock  Exchange,  and  when  [221 
those  higher  rights  come  into  conflict  with  these  rules,  of 
course  these  rules  must  give  way  to  those  higher  rights. 

Now,  my  Lords,  let  us  see  what  took  place  and  what  was 
done  with  reference'to  Mr.  Cooke  in  pursuance  of  these  rules 
of  the  Stock  Exchange.  A  meeting  was  held,  the  meeting 
to  which  I  am  about  to  refer,  and  I  agree  with  what  has  been 
said  on  behalf  of  the  appellants  that  the  meeting  was  not  a 
meeting  of  the  Stock  Exchange  in  its  collective  capacity,  but 
was  a  meeting  in  the  Stock  Exchange  of  the  creditors  of 
Cooke,  the  bankrupt,  and  what  was  done  was  done  by  them 
and  not  by  the  Stock  Exchange  in  its  collective  capacity. 
What  was  done  was  this,  and  here  I  take  again  the  two  nar- 
ratives, the  one  of  the  bankrupt  the  other  of  the  appellants. 
The  bankrupt  says,  '^  I  attended  with  the  books  as  requested, 
and  the  result  was  that  the  creditors  decided  that  if  I  could 
get  enough  to  make  up  13^.  Ad,  in  the  pound,  including  the 
assets  I  showed  (about  £8,000),  the  Stock  Exchange  would 
be  content ;  I  had  given  nothing  up  to  them  at  that  time." 
Now,  it  appears  that  the  bankrupt  showed  assets  to  the 
amount  of  £8,000,  of  which  a  sum  of  about  £5,000  was  his 
balance  at  the  Bank  of  England.  The  rest,  as  I  understand 
it,  was  not  ready  money — was  either  debts  due  and  owing 
to  him  or  property  of  some  other  kind,  and  it  is  obvioqs  that 
24  Eng.  Rep.  19 
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his  Stock  Exchange  debts  being  £25,000,  £8,000  alone  would 
not  have  paid  the  13^.  4d.  in  the  pound.  Then  he  proceeds, 
''It  was  known  that  I  had,  or  should  have,  £6,000  or  up- 
wards at  my  bankers,  which  amount  was  included  in  my 
representation  of  assets  at  the  meeting.  The  official  as- 
signees, Messrs.  Tomkins  and  Lyon,  requested  me  to  give 
them  a  check  for  the  balance,  and  I  gave  them  next  day,  the 
28th  of  April,  a  check  for  £6,000  for  distribution  among  my 
Stock  Exchange  creditors.  This  check  was  presented  by 
Lyon  (in  company  with  my  clerk)  at  the  bank  and  duly 
paid." 

The  appellant  Lyon  in  his  affidavit  says  that  "upon  the 
28th  day  of  April,  1876,  a  meeting  of  the  creditors  of  the  said 
John  Edward  Cooke  was  held  on  the  Stock  Exchange,  at  my 
offices,  and  at  which  meeting  Mr.  Charles  Branch,  of  the 
firm  of  Messrs.  Foster,  Braithwaite  &  Co.,  was  appointed 
chairman.  That  the  debts  then  due  by  the  said  John  Ed- 
222]  ward  Cooke  upon  the  Stock  *Exchange  amounted  to 
the  sum  of  £24,790.  That  upon  the  said  28th  day  of  April, 
1876,  the  said  John  Edward  Cooke  handed  over  for  distribu- 
tion, amongst  his  creditors  upon  the  Stock  Exchange,  the 
sum  of  £6,000,  which  money  remained  in  the  possession  of 
myself  and  my  co-official  assignee  until  the  3d  of  May."  It 
was  divided  as  a  dividend  on  the  3d  of  May. 

This,  my  Lords,  is  the  sum  of  £6,000  in  (juestion,  and  the 
first  point  which  arises  upon  this  narrative  is  this.  Was  that 
which  was  done  on  the  27th  or  28th  of  April  a  payment  or  a 
transfer  of  a  specific  sum  of  money,  part  of  the  estate  of  the 
bankrupt,  or  was  it  in  point  of  fact  a  cessio  bonarum  by  the 
bankrupt!  If  it  was  a  cessio  honorum  of  his  estate  gen- 
erally. It  is  unnecessary  to  consider  any  farther  question — 
any  question  of  fraudulent  preference,  or  any  question  of 
the  application  of  the  92d  section  of  the  Bankruptcy  Act, 
1869.  Being  a  general  surrender  of  his  estate,  it  would  of 
itself  be  an  act  of  bankruptcy,  whatever  the  intent  and  pur- 

Eose  may  have  been,  and  would  therefore  be  void.  My 
lOrds,  I  am  bound  to  say  that  taking  the  narrative  of  the 
bankrupt,  which  appears  to  me  not  only  not  to  be  contra- 
dicted by  the  appellants,  but  to  be  very  strongly  confirmed 
by  the  evidence  of  the  appellants,  I  cannot  arrive,  as  a  mat- 
ter of  fact,  at  any  other  conclusion  than  that  there  was,  and 
that  there  was  meant  to  be,  on  the  part  of  the  bankrupt,  a 
general  cession  of  his  estate  for  the  purpose  of  its  being  dealt 
with  according  to  the  rules  of  the  Stock  Exchange.  I  can 
give  no  other  interpretation  to  these  words:  ''I  attended 
with  the  books  as  requested,  and  the  result  was  that  the 
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creditors  decided  that  if  I  could  get  enough  to  make  up 
VSs.  4d.  in  the  pound,  including  the  assets  i  showed  (about 
£8,000),  the  Stock  Exchange  wotild  be  content."  He  does 
not  say  that  he  repudiated  that  view,  that  he  suggested  any 
other  view,  that  he  withdrew  himself  from  the  jurisdiction 
of  the  domestic  forum,  and  declined  to  have  anything  far- 
ther to  say  to  their  proceedings.  He  leaves  this  as  that 
which  was  the  result  of  what  took  place  between  himself 
and  the  Stock  Exchange  creditors,  and  the  result,  as  I  un- 
derstand it,  was  this,  that  his  assets,  his  £8,000,  were  to  go 
as  far  as  they  would  towards  the  making  up  of  13^.  4d.  in 
the  pound,  and  that  the  13^.  4d.  was  the  sum  named  by  the 
creditors  as  that  which,  if  it  could  be  made  up  by  him  from 
some  one  *quarter,  would  induce  them  to  give  him  a  [223 
release  and  discharge  from  all  his  debts. 

It  was  attempted  in  argument  to  disconnect  this  from  that 
which  immediately  follows — the  payment  of  the  £5,000;  but 
it  appears  to  me  tnat  it  is  impossible  to  disconnect  the  two. 
What  is  stated  afterwards  is  this:  ^' The  official  assignees 
requested  me  to  give  them  a  check  for  the  balance";  that  is 
the  balance  of  £6,000  at  the  bank.  No  doubt  they  made 
that  request,  but  why  did  they  make  that  request  ?  Jbecause 
the  bankrupt  had  put  himself  in  a  position  by  which  it  was 
his  duty,  according  to  the  rules  of  the  Stock  Exchange,  to 
make  the  official  assignees  of  the  Stock  Exchange  the  ad- 
ministrators of  his  estate.  Accordingly,  turning  to  that 
which  was  the  part  of  his  estate  immediately  tangible  and 
immediately  realizable,  it  was,  of  course,  the  natural  step 
for  the  official  assignees  to  take,  to  request  him  to  give  them 
a  check  for  that  balance  so  immediately  realizable.  But  I 
cannot  look  upon  this  as  in  the  slightest  degree  analogous 
to  a  payment  of  £5,000  disconnected  from  any  other  surren- 
der of  the  estate,  leaving  him  the  possessor  oi  the  remainder 
of  his  estate,  leaving  him  still  master  of  £3,000  to  be  applied 
to  other  creditors  or  for  other  purposes.  The  signing  of  the 
check  for  the  £5,000  was  part  ana  parcel  of  the  entire  ces- 
sion of  his  property  for  the  purpose  of  the  rules  of  the  Stock 
Exchange,  and  was  merely  implementing  the  provisions  of 
those  rules. 

My  Lords,  the  appellant  Lyon  in  his  affidavit  speaks  of 
it  in  exactly  the  same  way.  He  says  that  on  the  28th  of 
April  a  meeting  was  held,  and  the  debts  due  by  Cooke  upon 
the  Stock  Exchange  amounted  to  £24,790.  On  that  day 
*'  Cooke  handed  over  for  distribution  amongst  his  creditors 
npon  the  Stock  Exchange  the  sum  of  £6,000,  which  money 
remained  in  the  possession  of  myself  and  my  co  official  as- 
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signee  until  the  3d  of  May."  He  does  not  in  any  way  con- 
trovert one  word  of  the  statements  of  the  bankrupt  in  the 
affidavit  which  I  have  read.  If,  therefore,  the  matter  stood 
there,  I  should  be  obliged,  as  forming  a  conclusion  of  fact, 
to  come  to  the  conclusion  that  there  was  here  on  the  part  of 
the  bankrupt  a  cession  of  all  the  property  he  possessed  for 
the  purposes  of  his  business. 

Now,  my  Lords,  I  go  to  the  other  questions  that  have  been 
224]  *raised  in  the  case,  and  I  will  take  for  a  moment  the 
view  of  the  appellants,  that  this  as  a  matter  of  fact  was  not 
a  cession  of  the  whole  of  his  property,  but  was*a  payment  of 
£5,000  under  the  circumstances  which  I  have  mentioned; 
and  then  I  ask  the  question,  how  far  can  that  payment  be 
justified  having  regard  to  the  provisions  of  the  92d  section 
of  the  act  of  1869  ?    This  section  has  to  be  looked  at  in  two 

{>arts.  There  is  first  an  enacting  part,  declaring  what  trans- 
ers  of  property  shall  be  invalid,  and  there  is  then  a  saving, 
under  which  in  the  argument  it  was  endeavored  to  say  that 
the  appellants  might  be  held  to  come.  With  regard  to  the 
first  part  of  the  section,  what  it  provides  is  this:  "Every 
conveyance  or  transfer  of  property,  or  charge  thereon  made, 
every  payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable 
to  pay  his  debts  as  they  became  due,  from  his  own  moneys 
in  lavor  of  any  creditor  or  any  person  in  trust  for  any  cred- 
itor, with  a  view  of  giving  sucn  creditor  a  preference  over 
the  other  creditors,  snail,  if  the  person  making,  taking,  pay- 
ing, or  suffering  the  same,  become  bankrupt  within  tnree 
months  after  the  date  of  making,  taking,  paying,  or  suffer- 
ing the  same,  be  deemed  fraudulent  and  void  as  against  the 
trustee  of  the  bankrupt." 

My  Lords,  this  payment,  looking  at  it  as  a  payment  of 
£6,000  simply,  is  clearly  a  payment  which  was  made  by  a 
person  unable  to  pay  his  debts  as  they  became  due,  from  his 
own  moneys ;  about  that  there  is  no  dispute.  Then  was  it 
made  with  a  view  of  giving  the  creditors  to  whom  it  was 
made  a  preference  over  the  other  creditors  ?  Undoubtedly 
the  debtor  had  other  creditors  at  the  time.  The  relations 
between  himself  and  his  father-in-law,  to  which  an  allusion 
is  made  in  the  affidavit  I  have  read,  turned  out  to  be,  and 
are  now  admitted  to  be,  of  a  kind  which  made  his  father-in- 
law  not  a  donor  of  money  to  him,  but  a  creditor  for  money 
advanced  to  him.  Therefore,  looking,  as  your  Lordships  I 
think  must  look,  upon  Mr.  Cooke  as  being  possessed  of  the 
knowledge  which  he  ought  to  have  had,  and  which  of  course 
in  one  point  of  view  he  really  had,  Mr.  Cooke  must  have 
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been  aware  of  the  existence  of  at  least  one  other  laree  cred- 
itor, and  he  therefore  must  have  been  aware,  looking  to 
what  his  estate  consisted  of,  that  that  which  he  was  do- 
ing in  paying  the  £6,000  would  have  the  effect  of  giving 
*the  creditors  upon  the  Stock  Exchange  a  preference  [225 
over  his  other  creditors. 

But  then  it  was  said,  Did  he  make  the  payment  with  the 
view  of  giving  that  preference  ?  That,  in  the  argument  of 
the  appellants,  was  said  to  depend  upon  this,  Was  the  pay- 
nient  made  under  pressure  i  It  was  said.  If  it  was  made 
tinder  pressure,  it  is  the  pressure  you  are  to  look  to,  it  is  the 
pressure  you  are  to  take  as  the  causa  catcsans  of  the  pay- 
ment, and  not  any  intention  of  giving  a  preference  to 
particular  creditors,  I  will  accept  for  this  purpose  that 
statement  of  the  law,  and  accepting  it,  I  am  bound  to  say, 
and  to  say  without  the  slightest  hesitation,  that  in  my  opin- 
ion there  \ras  no  pressure  whatever  here  leading  to  the 
making  of  this  payment.  The  creditors  upon  the  Stock 
Exchange  were  not  the  originators  of  that  which  was  done. 
The  person  who  set  the  machinery  in  motion  which  was 
brought  into  active  operation  over  this  £5,000  on  the  28th  of 
April  was  Mr.  Cooke  himself.  It  was  he  who  (and  I  do  not 
blame  him  for  this),  endeavoring  to  comply  with  the  rules 
of  the  body  to  which  he  belon^^,  announced  to  that  body 
that  he  was  unable  to  fulfil  his  engagements,  and  being  a 
defaulter,  and  making  it  known  to  his  Stock  Exchange  cred- 
itors that  he  was  a  defaulter,  thereupon  received  a  summons 
to  attend  a  meeting  of  those  creditors ;  he  was  the  person 
who  set  the  machinery  in  motion.  In  attending  that  meet- 
ing of  creditors,  and  laying  before  them  a  statement  of  the 
whole  of  his  property,  he  again  was  complying  with  the 
rules  of  the  Stock  Exchange,  and  was  virtually,  according 
to  those  rules,  making  his  creditors  the  persons  to  judge  ol 
the  disposition  of  his  property.  And  then,  having  thus  put 
himself  in  the  position  in  which,  according  to  the  rules  of  the 
body,  it  became  his  duty  to  surrender  a  sum  of  £5,000,  he 
signed  a  check  for  that  amount,  in  consequence,  no  doubt, 
oi  the  request  of  the  official  assignees ;  but  that  was  a  request 
which  it  was  their  duty  to  make  by  reason  of  the  position  in 
which  Cooke  had  placed  himself.  Pressure,  therefore,  there 
was  none.    The  act  was  done,  the  payment  was  made,  as  a 

Eart  and  parcel  of  that  machinery  which  was  set  in  motion 
y  the  bankrupt  himself. 

Therefore,  looking  at  the  first  part  of  the  92d  section,  I 
come  without  hesitation  to  the  conclusion  that  here  was  a 
payment  made  by  a  person  unable  to  meet  his  regular  en- 
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226]  gagements,  and  was  made  *with  a  view  of  giving  a 
preference  to  the  Stock  Exchange  creditors  over  such  other 
creditors  as  he  had,  he  himself  having  the  means  of  knowing, 
and  therefore  being  a  person  who  mast  be  taken  to  have 
known,  that  he  had  other  creditors. 

Bat  then,  my  Lords,  it  is  said  that  the  payment  is  to  be 
protected  ander  the  latter  words  of  the  92d  section.  Those 
final  words  are  these,  ^'bat  this  section  shall  not  affect  the 
rights  of  a  purchaser,  payee,  or  incambrancer  in  good  faith 
and  for  valuable  consideration.''  My  Lords,  I  am  willing 
to  take  it  that  we  have  here  a  "payee"  or  payees  **for  val- 
uable consideration,"  namely,  pre-existing  debts.  But  are 
they  to  be  taken  as  payees  "in  good  faith,"  within  the 
meaning  of  this  section )  Of  course  I  do  not  speak  of  good 
faith  in  a  moral  point  of  view.  They  may  have  believed  the 
statement,  and  I  am  willing  to  take  it  that  they  did  believe 
the  statement  of  the  bankrupt  as  to  his  having  no  other  cred- 
itors. But  are  they  payees  in  good  faith  according  to  the 
test  which  is  laid  down  in  this  section,  a  test  derived  from 
the  operation  of  the  Bankruptcy  Law  t  I  take  it  that  in 
order  to  give  any  meaning  to  tne  words  "in  good  faith"  at 
the  end  of  this  section,  your  Lordships  must  hold  those 
words  to  apply  to  the  matters  which  are  mentioned  in  the 
earlier  part  of  the  section.  If  you  find  a  person  receiving  a 
payment  in  complete  ignorance  of,  or  without  any  means  of 
getting  information  with  regard  to,  the  matters  mentioned 
m  the  earlier  part  of  the  section,  he  may  be  a  payee  in  good 
faith.  That  was  the  case  in  the  appeal  that  came  before 
your  Lordships'  House  of  Butcher  v.  Stead  {^),  In  that  case 
there  was  a  payment  made  to  a  person  who  was  admitted 
not  to  have  any  knowledge  of  the  circumstances  of  the  per- 
son making  the  payment,  and  there  was  no  suggestion  that 
the  person  receiving  the  payment  was  aware  that  that  pay- 
ment would  have  interfered  with,  or  could  have  interfered 
with,  the  rights  of  other  creditors.  But  your  Lordships 
have,  in  the  present  case,  in  the  first  place,  this,  that  the 
persons  who  received  the  payment,  the  payees,  were  clearly 
aware  that  he  who  made  the  payment  was  a  person  una- 
ble to  pay  his  debts,  as  they  became  due,  from  his  own 
moneys,  for  he  had  told  them  so  in  the  frankest  and  clear- 
est way.  Upon  the  application  of  that  test,  therefore,  these 
payees  must  fail. 

227]  *Well  then,  what  as  to  their  good  faith,  quoad  the 
giving  to  themselves,  the  Stock  Exchange  creditors,  a  prefer- 
ence over  other  creditors  ?    Now,  my  Lords,  they  are  m  this 

O  Law  Rep.,  7  H.  L.,  839;  14  Eng.  R.,  211. 
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position  as  to  that — ^they  knew  the  amount  of  the  bankrupt's 
assets,  they  knew  the  amount  of  their  own  debts,  they  knew 
therefore  that  if  there  was  another  creditor  undoubtedly 
they  must  be  receiving  a  preference  over  that  other  creditor. 
Ana  upon  the  all-important  fact  whether  there  was  another 
creditor  or  not,  they  had  this  farther  information,  that  there 
ivas  a  person  with  whom  the  bankrupt  had  had  pecuniary 
dealings  to  a  considerable  amount,  which  dealings  might 
take  the  form  either  of  debt  or  of  bounty  not  amounting  to 
debt.  •  That  they  knew,  for  upon  that  they  had  asked  ques- 
tions. And  my  Lords,  upon  all  this  they  were  satisfied  to 
take  the  word  of  the  bankrupt  himself  alone,  the  person  who 
of  all  others  upon  a  matter  of  this  kind  would  be  their  most 
untrustworthy  informant.  If  they  had  been  disposed,  in 
good  faith,  really  to  ascertain  what  was  the  truth  upon  this 
matter,  all  they  had  to  do  was  to  ask  the  person  who  could 
have  given  them  the  information,  namely,  Mr.  Mackenzde 
himself.  They  asked  no  question  of  him,  or  of  any  other 
person  representing  him ;  they  took  the  word  of  the  bank- 
rupt, and  upon  that  they  trusted ;  and  in  that  view  how  can 
they  be  in  anjr  higher  position  than  the  bankrupt  himself  ? 
Whatever  notice  or  knowledge  he  has,  they  must  be  held  to 
have.  Thejr  did  not  provide  themselves  as  they  might  have 
done  with  independent  information ;  they  rested  their  title 
upon  the  truth,  or  the  untruth,  of  the  assertion  made  to 
them  by  the  bankrupt,  and  upon  that  truth  or  untruth  they 
inust  stand  or  fall.  If  the  statement  had  been  a  true  one,  the 
transaction  might  have  been  maintained,  but  not  being  a 
true  one,  it  cannot,  in  my  opinion,  be  maintained. 

Now,  my  Lords,  I  think  it  due  to  the  appellants  and  those 
whom  they  represent,  to  say  that  I  have  no  reason  to  doubt 
that  in  point  of  fact  they  were  willing  to  receive  the  state- 
ment as  true— they  had  no  knowledge  that  it  was  otherwise 
than  true,  but  they  had  the  means  of  Knowledge,  and  legally 
by  that,  in  my  opinion,  they  must  be  affected.  I  desire, 
however,  to  impute  to  these  gentlemen  no  departure  from 

Frinciples  of  rectitude  or  morality,  and  I  regret  that  by  what 
think  was  a  misapprehension  of  some  expressions  which 
fell  from  the  court  below  some  feeling  of  Missatis-  [228 
faction  has  arisen  on  the  part  of  the  appellants,  as  if  some- 
thing had  been  said  in  the  court  below  which  was  intended 
to  impute,  to  those  who  were  represented  by  the  appellants, 
a  departure  from  correct  and  honorable  action.  My  Lords, 
I  read  the  statements  which  were  made,  and  the  expressions 
which  were  used  by  the  learned  Lord  Justice  who  delivered 
the  judgment  of  the  court  tielow,  as-  referring  not  to  the 


his. 
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facts  of  the  case,  but  rather  to  certain  arguments  which  per- 
haps with  too  great  confidence  had  been  placed  before  him 
as  to  the  law  applicable  to  the  case.  I  repeat,  I  see  nothing 
whatever  in  what  was  done  here,  upon  the  Stock  Exchange, 
which  was  not  perfectly  consistent  with  honorable  feeling 
and  honorable  conduct,  but  I  repeat  also,  that  there  was, 
underlying  the  whole  of  what  was  done,  the  one  infirmity, 
namely,  the  question  of  whether  there  was  an  outside  cred- 
itor who  would  not  be  bound  by  what  was  done.  There  was, 
as  it  turned  out,  at  least  one  outside  creditor,  to  a  large 
amount ;  his  rights  cannot  be  affected,  and  his  rights  having 
led  to  the  bankruptcy  of  Cooke,  in  my  opinion  it  became  neces- 
sary and  right  that  the  sum  of  £5,000  which  had  been  handed 
over  to  the  present  appellants,  should  be  brought  back  again 
for  the  purpose  of  tne  administration  of  the  bankruptcy. 

My  Lords,  I  think  this  appeal  ought  to  fail,  and  that  it 
should  be  dismissed  with  costs,  and  I  move  your  Lordships 
accordingly. 

Lord  O'Hagan:  My  Lords,  I  am  of  the  same  opinion, 
and  I  too  feel  bound  to  say  that  I  see  nothing  in  the  case 
which  impeaches  the  integrity,  in  purpose  or  in  action,  of 
the  Stock  Exchange.  This  appeal  appears  to  me  to  have 
been  prosecuted  very  much  under  the  influence  of  irritated 
feeling ;  but  the  words  that  produced  that  feeling  may^be 
accounted  for  in  the  way  suggested  by  my  noble  and  learned 
friend,  without  an  imputation  of  impropriety  either  as  to 
the  rules  of  the  body  or  the  proceedings  of  its  members.  I 
think  there  is  no  ground  whatever  for  such  an  imputation ; 
if  they  believed  the  statements  made  by  the  defaulter  they 
were  fully  justified  in  what  they  did ;  they  were  only  wrong 
because  what  he  had  stated  as  facts  were  not  facts,  and  so 
they  were  misled. 

As  to  the  appeal  I  cannot  doubt,  notwithstanding  the 
229]  ability  *with  which  it  has  been  sustained,  that  it 
must  be  dismissed  with  costs,  whether  we  regard  the  salu- 
tary principles  which  have  been  so  long  enforced  by  wise 
and  eminent  judges  for  the  protection  of  the  most  important 
interests  of  the  mercantile  community,  or  the  terms  of  the 
statute,  which  have  removed  many  difliculties  heretofore 
embarrassing  the  application  of  those  principles  to  such  a 
case  as  this. 

The  facts  are  undisputed.  They  fully  appear  in  the  affi- 
davit of  the  bankrupt.  The  arrangement  on  which  the  ap- 
pellant relies  took  place  on  the  27th  of  April.  The  act  of 
bankruptcy  was  on  the  13th  of  May,  but  on  the  26th  of  April 
the  bankrupt  had  formally  declared  his  insolvency.  The  per- 
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sons  who  iDsist  on  the  benefit  of  the  arrangement  are  not  all 
his  creditors,  but  a  selected  portion  of  them ;  and  the  payment 
which  they  seek  to  have  validated,  gave  them  a  material 
advantage,  to  the  detriment  of  those  who  did  not  belong  to 
that  selected  portion.  In  these  circumstances  two  questions 
have  been  raised  and  argued.  First,  was  there  a  cessio  bo- 
narumf  And,  secondly,  are  the  appellants  entitled  to  have 
their  separate  rights  maintained  under  the  provisions  of  the 
statute  1  To  the  first  question  I  think  your  Lordships 
should  answer  in  the  affirmative,  and  to  the  second  in  the 
negative. 

fi  it  were  necessary  to  support  the  judgment  of  the  Court 
of  Appeal,  I  should  have'no  hesitation  in  holding  with  Lord 
Justice  James  that  there  was  a  cessio  bonorum.  The  bank- 
rupt was  a  member  of  the  Stock  Exchange,  and,  as  such, 
had  bound  himself  by  the  rules  which  are  in  evidence.  Ac- 
cording to  those  rulea  when  he  became  unable  to  fulfil  his 
ei^sigements,  and  announced  the  fact  to  the  secretary,  the 
omcial  assignees  were  at  once  brought  into  action,  and  it 
was  their  duty  to  take  instant  proceedings  for  seizing  his 
assets  and  securing  his  creditors.  They  were  authorized  to 
obtain  from  him  his  original  books  of  account,  a  statement 
of  the  sums  owing  to  and  by  him  ;  and  he  was  bound  to  at- 
tend the  meetings  of  the  creditors,  and  to  give  every  infor- 
mation and  assistance  to  the  official  assignees,  ' '  in  coniormity 
with  the  rules,  regulations,  and  usages  of  the  Stock  Ex- 
change." So  that  the  immediate  effect  of  the  notice  of  insol- 
vency was  to  take  from  the  insolvent  all  control  over  his 
owu  property,  and  to  transfer  it  altogether  to  the  official 
assignees.  And,  this  having  been  accomplished,  the  167th 
*rule  provides  that  "the  assignees  shall  collect  and  [230 
pay  the  assets  to  the  credit  of  their  joint  account  at  a  bank- 
er's, and  shall  distribute  the  same  as  soon  as  possible." 

In  the  present  case,  these  rules  were  acted  on  with  prompt- 
itude and  strictness;  and  if  there  had  been  no  creditors 
except  members  of  the  Stock  Exchange,  there  would  have 
been  no  possible  objection  to  their  enforcement  of  obliga- 
tions voluntarily  undertaken  by  the  insolvent,  on  which  his 
own  official  notice  had  invited  them  to  insist.  It  was  vainly 
urged  that  there  was  not  a  complete  parting  with  the  prop- 
erty, inasmuch  as  the  insolvent  haa  assets  amounting  to 
some  £8,000,  and  the  creditors  requested  him,  whilst  they 
claimed  13^.  4d.  in  the  pound  on  their  entire  debts,  to  give 
the  assignees  a  check  for  £6,000  which  was  at  his  bankers. 
Therefore  it  was  said  that  they  did  not  get,  and  he  did  not 
give,  all  that  belonged  to  him  to  meet  his  liabilities.  This  is 
24  Eng.  Rep.  20 
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plainly  fallacious.  The  Stock  Exchange  creditors  demanded 
from  him  more  than  all  he  had ;  but  they  took,  on  account, 
this  balance  at  the  bankers,  leaving  him  afterwards  to  satisfy 
fully  his  engagements  as  best  he  could.  He  had  assured 
them,  erroneously,  that  to  them  only  he  was  indebted ;  and  it 
was  understood  on  all  hands  that  they  must  be  losers,  after 
his  whole  estate  was  realized,  to  the  extent  of  one  third  of  their 
demands.  In  their  condition  of  knowledge,  their  arrange- 
ment was  perfectly  legitimate  andjust,  but  it  took  from  the 
debtor  everything  he  possessed.  The  notice  of  the  insolvent 
was  spontaneous ;  given  on  no  pressure  ;  procured  by  no  re- 
quest ;  and  involving  the  surrender  of  all  his  assets  for  the 
benefit  of  the  specific  class  of  creditors  to  whom  it  was  ad- 
dressed. The  moment  it  was  received  bv  the  secretary,  the 
cessio  honorum  appears  to  me  to  have  been  complete.  It 
brought  into  operation  instantaneously  the  whole  machinery 
of  the  rules  of  the  Stock  Exchange,  and  entitled  the  assignees 
to  realize  the  entire  estate  of  the  debtor.  He  could  not  more 
effectually,  with  a  view  to  bankruptcy,  have  yielded  up  that 
estate  if  he  had  assigned  every  portion  of  it  by  a  formal  con- 
veyance. 

For  these  reasons,  I  am  of  opinion,  with  the  Lord  Chan- 
cellor and  Lord  Justice  James,  that  there  was  clearly  in  this 
case  a  cessio  honorum  for  the  benefit  of  a  limited  class  of 
creditors  when  insolvency  had  been  declared  and  bankruptcy 
231]  was  imminent,  and,  this  *being  so,  no  farther  argu- 
ment is  needful  to  defeat  the  appellants'  claim  to  exclusive 
advantages  unshared  by  the  general  creditors  of  the  bank- 
rupt. 

Then,  looking  to  the  statute,  I  think  the  matter  is  equally 
clear.  The  bankrupt  was  in  an  insolvent  condition.  He 
was  indebted  to  two  classes  of  persons — the  members  of  the 
Stock  Exchange  and  his  general  creditors,  mainly  his  father- 
in-law,  whose  peculiar  relations  with  him  do  not  require  to 
be  noticed,  as  they  do  not,  in  my  view,  affect  the  argument. 
And  in  these  circumstances  he  entered  into  an  arrangement, 
which,  however  it  may  be  regarded,  was  clearly  made  in  the 
terms  of  the  statute  *' with  a  view  of  giving  preference"  as 
against  one  class  of  creditors  in  favor  of  others.  The  facts 
of  the  case  could  scarcely  be  represented  in  more  precise  and 
fitting  words.  A  preference  was  given  as  soon  as,  according 
to  the  rules  of  the  Stock  Exchange,  the  declaration  of  insol- 
vency authorized  the  official  assignees,  for  the  exclusive 
benefit  of  creditors  who  were  members  of  it,  to  seize  upon 
the  greater  portion  of  the  assets  by  impounding  the  balance 
at  the  Bank  of  England.    The  practical  effect  of  the  notice 
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is  thas  described  by  the  bankrupt  in  the  tenth  paragraph  of 
his  affidavit :  *'  Immediately  on  m^  default  being  announced 
in  the  house^  the  usual  official  notice  thereof  was  sent  by  the 
official  assignees  to  mjr  bankers,  the  Bank  of  England,  which, 
I  am  informed,  practically  amounted  to  a  distringas  being 
placed  on  my  bmance."  I  called  Mr.  Herschell's  attention 
to  this  passage,  and  he  contended  that  the  notice  had  not 
the  legad  effect  of  a  distringas.  But  however  that  may  have 
been,  the  paragraph  plainly  shows  the  understanding  and 
intention  of  the  parties  to  have  been  that  the  Stock  Exchange 
creditors  should  be  primarily  and  exclusively  Secured.  And 
when  we  find,  from  the  same  affidavit,  that  the  notice  to  the 
bank  was  followed  by  the  demand  for  the  bankrupt's  books 
and  for  the  check  for  £6,000,  which  was  only  paid  on  pre- 
sentation by  the  assignees  in  company  with  the  bankrupt's 
clerk — whereupon,  as  he  says,  "the  distringas  was  practi- 
cally removed,"  we  can  have  no  doubt  that  the  "  preference  " 
was  not  only  intended,  but  very  completely  carried  into 
effect. 

Considering  all  this,  I  think  that  the  case  comes  clearly 
within  the  operation  of  the  first  part  of  the  92d  section  of  the 
statute ;  *and  that  all  the  suggestions  we  have  heard  [232 
as  to  the  want  of  spontaneity,  the  existence  of  pressure,  and 
Uie  partial  character  of  the  payment  made  by  the  bank- 
rupt, should  be,  on  the  admitted  facts,  disregarded  by  your 
Lordships.  Accepting  the  check  for  £5,000,  the  Stock  Ex- 
change creditors  did  not  abandon  or  postpone  their  claim 
to  the  rest  of  the  bankrupt's  assets;  and  the  operation  of 
his  notice,  as  creating  a  cessio  honoruvn^  was  not  affected  by 
the  effort  of  the  assignees  to  lay  hold  immediately  on  all 
they  could. 

On  the  second  point,  which  has  been  raised  with  reference 
to  the  terms  of  the  concluding  part  of  the  92d  section,  it  has 
been  dealt  with  so  conclusively  by  my  noble  and  learned 
friend  on  the  woolsack  that  I  do  not  deem  myself  justified 
in  adding  a  single  observation  upon  it.  On  the  whole,  I 
concur  with  him  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Blackburn  :  My  Jjords,  I  am  also  of  opinion  that 
this  appeal  should  be  dismissed. 

I  think  that  the  fact  that  the  bankrupt,  Mr.  Cooke,  became 
a  member  of  the  Stock  Exchange  under  the  Stock  Exchange 
rules  shows  that  he  at  that  time  entered  into,  not  an  agree- 
ment enforceable  in  law,  but  an  honorary  agreement  that  he 
would  act  in  his  dealings  upon  the  Stock  Exchange  accord- 
ing to  those  rules  as  long  as  he  continued  to  be  a  member. 


156  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  II'. 

1877  Tomkins  v.  Saffery.    '  H.L.  (E.) 

The  committee  of  the  Stock  Exchange  might  dismiss  him  if 
he  did  not  act  according  to  those  rules,  and  by  the  very 
essence  of  the  rules  he  ceased  to  be  a  member  the  moment 
lie  became  a  defaulter.  He  had  then  the  knowledge  of  his 
being  under  an  honorary  obligation,  and  the  knowledge  that 
if  he  did  not  act  as  they  thought  right  and  proper,  it  would 
be  a  question  whether  he  should  ever  be  readmitted  to  the 
Stock  Exchange:  [His  Lordship  stated  the  substance  of 
several  of  the  rules.  J  Observe  that  by  the  167th  rule  it  is 
provided  that  '^  the  assignees  shall  collect  and  pav  the  assets 
to  the  credit  of  their  joint  account  at  a  banker  s.'' 
A  good  deal  has  been  said  on  a  matter  which  becomes  im- 

Eortant  here  from  one  point  of  view,  namely,  what  is  meant 
y  this  rule  when  it  says  "  the  assets."  I  confess,  my  Lords, 
233]  niy  own  impression  *is  that  it  means,  not  only  that 
the  official  assignees  shall  collect  the  assets,  but  that  a  de- 
faulting member  is  bound  by  the  agreement  which  he  made 
when  he  entered  the  Stock  Exchange  to  give  them  the  assets ; 
that  is  to  say,  the  whole  of  his  available  property  is  to  be 
handed  over  to  them.  I  confess  that  is  the  view  that  I  take 
of  its  meaning,  and  that  is  my  impression  of  what  he  was 
bound  to  do.  I  quite  agree  that,  in  practice,  no  body  such 
as  the  members  of  the  Stock  Exchange,  consisting  of  mer- 
cantile men,  would  follow  that  up  to  the  literal  extent.  But 
the  effect  of  the  rule  is  this :  it  is  meant  that  a  member  of 
the  Stock  Exchange  shall  give  over  what  would  be  sub- 
Btantiallv  the  whole  of  his  property  to  these  official  assignees ; 
that  is  bow  I  should  certainly  construe  this  rule,  it  is  in 
practice  far  less  likely  to  work  unjustly  than  people  might 
suppose,  because,  as  the  members  of  the  Stock  Exchange 
are  strictly  forbidden  by  the  rules  to  enter  into  any  other 
transactions  than  their  Stock  Exchange  transactions,  they 
seldom  have  creditors  to  any  great  amount,  except  people 
who  have  lent  them  money  without  security,  and  people 
would  seldom  have  lent  the  mone^  without  security  unless 
they  were  relatives  or  friends,  which  appears  to  have  been 
the  case  here.  We  know  that  the  great  creditor  here  was  a 
near  relative  of  the  bankrupt,  who  had  advanced  money  to 
him  in  that  way.  Therefore  it  is  not,  to  ray  mind,  surpris- 
ing that  this  rule  has  been  so  worked,  and  that  although  it 
has  been  in  existence  for  a  great  many  years,  yet  this  is  the 
Urst  time  that  it  has  become  the  subject  of  discussion  in  a 
court  of  law. 

Nevertheless  whether  it  means  the  whole  assets,  which  I 
certainly  think  it  does,  or  whether  it  means  only  such  portions 
of  the  assets  as  they  could  honorably  obtain,  which  is  the 
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contention  of  the  appellants,  either  way  it  means  some  assets. 
Now  what  are  they  to  do  with  them  ?  They  are  to  distribute 
them  amongst  the  creditors,  and  as  to  creditors  the  153d  rule 
does  not  recognize  any  payment  or  claim  qn  a  defaulter's 
account  that  does  not  arise  from  a  Stock  Exchange  transac- 
tion. Consequently  those  assets  which,  according  to  this 
honorary  agreement,  the  defaulter  was  bound  to  hand  over 
to  the  official  assignees  are  to  be  distributed  solely  and  ex- 
clusively to  those  creditors  whose  claims  arise  out  of  Stock 
Exchange  transactions.  It  is  impossible,  as  it  seems  to  me, 
not  to  see  that  if  that  be.done,  these  assets,  to  whatever  extent 
*they  go,  whether  they  be  the  whole  of  the  assets,  or  a  [^234 
portion  of  the  assets,  are  to  be  so  distributed  as  to  give  a 
preference  to  creditors  arising  out  of  Stock  Exchange  trans- 
actions, over  creditors  arising  out  of  other  than  Stock  Ex- 
change transactions.  I  do  not  know  that  any  words  can  make 
it  clearer  than  the  rule  itself  does ;  it  says  they  are  to  dis- 
tribute the  assets,  and  they  are  to  recognize  no  claim  except 
one  that  arises  out  of  a  Stock  Exchange  transaction.  That 
would  clearly  be  a  preference. 

Now  comes  the  question,  is  this  proper,  is  it  good  accord- 
ing to  law,  when  a  subsequent  bankruptcy  has  occurred 
within  the  specified  time  after  the  payment  has  thus  been 
made  1  If  it  were  the  whole  property  which  had  been  trans- 
ferred, if  every  portion  of  it  had  been  given  hy  Mr.  Cooke, 
it  would  have  b^n  an  act  of  bankruptcy  as  being  a  convey- 
ance of  his  whole  property,  which  carries  with  it  the  neces- 
sary consequence  of  delaying  and  defrauding  his  creditors. 
The  whole  property  is  not  transferred;  a  portion  of  the 
property  is  transferred.  Whether  it  was  transferred  as  be- 
ing a  part  of  the  whole,  and  as  being  intended  to  be  followed 
up  and  liable  to  be  followed  up  by  the  transfer  of  the  re- 
mainder, or  whether  as  a  separate  thing,  is  a  question  upon 
which  there  has  been  some  argument.  If  it  was  as  being  a 
part  of  the  whole  I  cannot  help  thinking  that  when  it  is  in- 
tended to  transfer  the  whole,  and  when  the  transfer  of  that 
whole  would  be  an  act  of  bankruptcy  as  necessarily  delay- 
ing and  defrauding  the  creditors,  then  the  transfer  of  a  part 
in  performance  of  the  contract  must  necessarily  be  an  act  of 
bankruptcy  also.  But  while  I  cannot  help  thinking  that 
that  would  be  so,  I  do  not  know  that  it  is  necessary  to  decide 
that  question  in  the  present  case.  The  facts  as  to  whether 
it  was  intended  to  be  a  part  of  the  whole  and  followed  by  the 
remainder  or  not  are  perhaps  not  quite  so  clear  as  they  might 
be,  but  it  is  not  necessary  to  decide  that  point,  as  I  am 
clearly  of  opinion  that  the  appeal  must  equally  be  dismissed 
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with  costs,  if  it  appears  that  this  was  intended  to  be  the  only 
part  of  the  assets  which  was  to  be  handed  over  for  the  bene- 
fit of  the  Stock  Exchange  creditors. 

Now,  my  Lords,  I  think  the  question  of  fact  is  material,  but 
the  point  turns  upon  the  effect  of  the  92d  section  of  the  Bank- 
ruptcy Act.  That  act  very  materially  altered  the  old  Bank- 
235]  ruptcy  Law,  *but  to  a  great  extent  the  old  Bankru  ptcy 
Law  remains  the  same,  and  it  must  be  considered  in  constru- 
ing this  act.  By  this  section  it  is  enacted :  [His  Lordship 
read  it.] 

It  was  argued  very  ably  by  Mr.  Ht^rschell,  and  I  think  to 
some  extent  my  mind  goes  with  his  argument,  that  when 
this  section  speaks  of  a  payment  with  a  view  to  give  a  pref- 
erence over  other  creditors,  we  must  see  whether  it  was  a 
payment  made  under  such  circumstances  as  would  under 
the  old  Bankruptcy  Law  have  been  considered  a  preference, 
and  a  fraud  in  a  bankruptcy.  Now  I  think  you  must  say 
that  it  is  not  with  a  view  to  give  an  undue  preference,  if  a 
man  makes  a  payment  to  a  creditor  in  the  ordinarjr  course 
of  business.  Supposing  a  bankrupt,  although  knowing  that 
he  is  very  like  to  stop  payment  next  week,  struggles  on  and 
makes  a  payment  without  being  particularly  asked ;  sup- 
posing he  pays  his  debts  and  sends  his  money  to  meet  his 
Dills  on  those  days  on  which  they  become  due,  and  does 
other  things  so  as  to  keep  himself  alive  and  in  good  credit 
for  the  time ;  that  would  not  have  been  undue  preference  I 
think,  because  those  payments  were  not  made  "  in  favor  of" 
certain  creditors  as  against  others,  bat  were  made  in  the 
hope — a  desperate  hope  perhaps — that  if  he  were  able  to  keep 
himself  alive  something  might  turn  up  in  his^favor.  Nor 
do  I  think  it  would  be  an  undue  or  a  fraudulent  prefer- 
ence if  there  was  a  demand  upon  him,  and  a  yielding  to  that 
demand,  by  making  a  payment  which  might  not  otherwise 
have  been  made  so  soon. 

But  while  I  agree  with  that,  the  point  where  I  differ  from 
Mr.  Herscheirs  argument  is  this :  I  think  that  that  is  not  at 
all  applicable  to  this  case  ;  I  think  that  as  a  matter  of  fact 
it  is  impossible  to  say  that  Mr.  Cooke,  the  bankrupt,  paid 
this  £5,000  on  account  of  any  ordinary  pressure  of  the  Rind 
I  have  mentioned,  or  in  the  ordinary  course  of  business,  or 
anything  of  the  kind.  It  seems  to  me  to  be  clear  as  a  mat- 
ter of  fact  that  he  paid  this  money  to  the  oflScial  assignees, 
because  when  he  became  a  member  of  the  Stock  Exchange 
he  had  entered  into  an  honorary  engagement  that  he  would, 
in  the  event  of  his  becoming  a  defaulter,  pay  the  money  to 
them  which  they  were  to  distribute  to  his  Stock  Exchange 


Vol  m.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  159 

H.L.  (E.)  Tomkins  v.  Saflfeiy.  1877 

creditors,  who  were  to  be  preferred  to  the  others.  I  do  not 
think  that  there  is  anything  morally  dishonest  in  that,  nor 
♦anything  which  in  the  great  majority  of  cases  would  [236 
produce  hardship.  Nevertheless,  the  fact  that  it  is  volun- 
tarily paid  with  the  view  to  give  certain  creditors,  namely, 
the  Stock  Exchange  creditors,  an  undue  preference,  is  one 
which  I  cannot  bring  myself  to  doubt.  I  think,  as  I  have 
already  said,  that  the  fact  was,  that  beforehand,  whilst  he 
was  yet  solvent,  he  had  entered  into  an  agreement  in  which 
he  said,  In  the  event  of  my  becoming  insolvent  and  being 
unable  to  pay  my  debts  I  will  give  you  what  assets  I  have, 
and  he  did  so. 

Now,  my  Lords,  there  remains  only  one  other  point  to  be 
considered,  and  that  has  reference  to  the  proviso  at  the  end 
of  the  92d  section.  The  earlier  part  of  the  section  declares 
that  if  a  payment  is  made  with  a  view  of  giving  certain  cred- 
itors a  preference,  and  if  the  person  making  it  becomes  bank- 
rupt within  three  months  afterwards,  it  shall  be  void.  Then 
the  proviso  is :  ^^  But  this  section  shall  not  affect  the  rights 
of  a  purchaser,  payee,  or  incumbrancer  in  good  faith  ana  for 
valuable  consideration."  Now  comes  the  question.  Are  those 
gentlemen  on  the  Stock  Exchange,  who  are  certainly  cred- 
itors and  payees,  payees  '*in  good  faith  and  for  valuable  con- 
sideration" ?  As  to  "  valuable  consideration,"  Yes,  we  must, 
I  suppose,  take  it  that  they  are  so;  but  "in  good  faith"  ? 
What  does  that  phrase  mean  in  the  section  ?  Now  it  must 
be  observed  that  the  appellants,  the  official  assignees,  knew 
that  this  person,  Mr.  Cooke,  was  unable  to  pay  his  debts 
out  of  his  own  means.  They  were  aware  that  it  was  within 
the  act  in  that  respect ;  they  were  aware  that  those  monevs 
were  given  to  them  for  the  very  purpose  of  preferring  the 
creditors  arising  out  of  transactions  on  the  Stock  Exchange 
to  the  general  creditors,  if  there  were  any;  and  they  were 
aware,  therefore,  that  if  there  were  any  general  creditors, 
which  they  would  expect  and  suppose  in  the  ordinary  course 
of  things  that  there  would  be,  altnough  probably  the  amount 
of  their  debts  would  be  small.     In  point  of  fact  there  do  ap- 

gear  to  have  been  some  few  debts  here  not  arising  out  of 
tock  Exchange  transactions,  Mr.  Mackenzie's  being  the 
great  one.  I  say  they  were  aware  that  if  there  were  any 
such,  this  would  be  giving  the  Stock  Exchange  creditors  a 
preference  over  the  others,  and  consequently  they  were  awarn 
of  the  greater  part  of  the  circumstances  and  elements  which 
would,  in  fact,  bring  this  case  *within  the  operation  [237 
of  the  statute.  They  had  no  express  notice  or  knowledge 
of  the  fact  that  there  was  any  other  creditor,  but  they  seem 
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to  have  had  some  suspicion  about  this  Mr.  Mackenzie,  and 
they  asked  a  question  about  him,  and  Mr.  Cooke,  the  man 
who  has  since  oecome  a  bankrupt,  told  them  that  the  money 
was  not  a  debt,  bat  a  gift.  Ii  it  was  a  gift,  of  coarse  it 
would  not  be  a  debt  at  all.  It  is  not  stated  in  the  aflSidavits 
that  they  believed  that  altogether.  Perhaps  I  may  be  sup- 
posed to  be  hypercritical  in  saying  that  it  may  be  doubtful 
whether  they  believed  it.  It  is  not  stated  in  the  affidavit 
that  it  made  the  least  difference  in  their  conduct,  and  I  do 
not  believe  that  it  did  make  any.  If  he  had  said,  '^I  have 
other  creditors  out  of  the  house  for  other  transactions,"  I 
believe  they  would  have  said,  "Give  us  the  £5,000"  all  the 
same.  They  do  not  by  any  means  say  they  would  not,  and 
I  confess  I  think  that  is  material  for  our  consideration  in 
coming  to  a  conclusion  on  the  matter.  It  comes  round  to 
this,  that  I  think  (I  am  stating  it  in  mv  own  words,  but  it  is 
very  nearly  what  the  Lord  Chancellor  has  already  said)  that 
when  they  knew  that  the  man  was  insolvent  and  unable  to 
pay  his  debts,  when  they  knew  that  this  money  was  given 
them  to  prefer  a  particular  body  of  creditors  to  all  the  other 
creditors,  if  there  were  others,  they  were  then  fixed  with 
the  knowledge  of  an  infringement  of  the  statute,  and  al- 
though they  were  told  by  the  man  who  afterwards  became  a 
bankrupt  that  he  had  no  other  creditors,  they  cannot  get 
out  of  it ;  they  took  their  chance.  If  he  had  told  them  the 
truth,  and  there  had  been  in  fact  no  other  creditors,  this 
transaction  would  have  stood  and  been  perfectly  good ;  if 
he  had  any  other  creditors  it  would  not  stand.  They  knew 
all  that  it  was  necessary  for  them  to  know,  and  I  think  they 
took  their  chance,  and  they  must  take  the  consecjuences. 

Now,  my  Lords,  having  said  that  much,  I  think  I  have 
brought  the  case  round  to  the  conclusion  that  the  appeal 
should  be  dismissed  with  costs.  I  will  only  add  this  far- 
ther, that  I  do  not  think  there  is  any  attempt  on  the  part  of 
the  Stock  Exchange  to  break  through  the  general  rules  of 
law  by  this  rule  of  theirs,  nor,  as  they  work  it,  would  there 
be  any  hardship  in  it ;  but  I  do  not  think  it  is  in  the  power 
of  the  Stock  Exchange  or  of  anybody  else,  to  agree  that  a 
238]  man  who  is  in  a  solvent  state,  shall  beforehand  *agree, 
that  when  he  is  in  an  insolvent  state,  he  shall  hand  over  any 
portion  of  his  monevs  with  a  view  to  preferring  one  set  of 
creditors  over  any  otner  set.  I  think  that  that  is  expressly 
forbidden  by  the  92d  section  of  the  statute,  and  it  seems  to 
me  that  it  was  with  that  view  that  the  £5,000  were  handed 
over.    Consequently,  my  Lords,  I  am  of  opinion  that  the 
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decision  of  the  coart  below  was  right,  and  that  this  appeal 
shonld  be  dismissed  with  costs. 

Lord  Gordon  :  Mv  Lords,  I  entirely  agree  with  the  rest 
of  your  Lordships  with  reference  to  the  disposal  of  this  case. 
The  observations  of  the  Lord  Justice  in  the  Court  of  Appeal 
were  probably  made  more  in  consequence  of  the  line  of  argu- 
ment which  was  submitted  to  him  than  with  a  view  to  sug- 
gest the  idea  that  the  members  of  the  Stock  Exchange 
intended  to  get  rid  of  the  binding  effect  of  the  eq^uitable  laws 
of  bankruptcy^  which  must  continue  to  be  binding  upon 
them.  At  the  same  time  one  cannot  help  seeing  that^they 
have  probably  adopted  a  very  wise  and  expedient  rule  in 
making  such  regulations  as  have  been  the  subject  of  discus- 
sion to-day,  because  all  the  members  of  the  Stock  Exchange 
are  engaged  in  transactions  v^ry  much  of  the  same  character 
— they  know  what  one  another's  transactions  are,  and  it  is 
of  great  importance  that  there  should  be  a  code  drawn  up, 
not  of  course  binding  upon  the  public,  but  for  the  purpose 
of  regulating  their  rights  inter  se^  and  with  a  view  to  pro- 
mote equality  in  cases  of.  default  amongst  themselves.  Dxxt 
nothing  could  be  done  by  them  which  would  have  the  effect 
of  infringing  up<)n  the  common  law,  or  the  law  of  bank- 
ruptcy as  administered  in  courts  of  equity,  as  was  suggested 
by  some  of  the  opinions  delivered  in  the  court  below. 

The  judgment  must  be  affirmed. 

Order  appeaZed  from  affirmed^  and  appeal 
dismissed  wiih  costs. 

Lords^  Journal^  16th  November,  1877. 

Solicitors  for  the  appellants :  Lewis  &  Lewis, 

Solicitors  for  the  respondent :  Lavrrance^  Plews  &  Baker. 

The  principal  case  aeems  to  be  sab-  1877),  and  not  to  be  unreasonable  or  an 

stantially  contrary  to  the  case  of  Hyde  unlawful  restraint  upon  trade,  nor  void 

«.  Woods,  94  U.  S.,  528,  referred  to  for  uncertainty. 

23  Eng.  Rep.,  477  note.  Under  the  present  charter  of  said 

A  Tuie  of  the  defendant  Chamber  of  defendant,  it  may  by  rule  or  by-law 

Commerce,   prohibiting   its   members  confer  upon  the  board  of  directors  the 

fiooEi  "  gathering  in  any  public  place  power,  and  impose  upon  it  the  duty,  of 

in  the  vicinity  of  the  Exchange  Room  **  suspending  a  member  convicted  of  a 

and  "forming  a  market"  for  the  pur-  violation  of  the  foregoing  rule,  who 

poee  of  making  any  trade  or  contract  refuses  to  pay  the  fine  imposed  upon 

for  the  future  delivery  of  grain  or  pro-  him  therefor  by  the  president  in  pur- 

viflions  before  the  time  fixed  for  open-  suauce  of  another  clause  of  the  same 

ing  the  Exchange  Room  for  general  rule :  (State  ex  rel.  Graham  v.  Chamber 

trading,  or  after  the   time  fixed  for  of  Commerce,  20  Wise.,  03,  approved, 

closing  the  same,  daily,  held  to  be  but  distinguished.) 

within  tlie  power  conferred  on  the  cor-  The  relator  having  been  fairly  tried 

poration  by  its  charter  (Ch.  158,  P.  &  upon   due  notice,  and  in  accordance 

L.  Laws  of  1867,  amended  by  ch.  39  of  with  the  rules  of  the  corporation,  and 

24  Eno.  Rep.  21 
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tbeiie  being   abundant   proof  against  of  its  members,  it  is  a  tacit  condition 

him  tending  to  show  that  be  had  com-  of  membership  that  a  member  will  not 

mitted  the    offence  charged,  he  will  oppose  or  injure  the  interests  of  the 

not  be  restored  by  mandamus.    But  corporate  body ;  and,  if  he  breaks  this 

whether  the  court  in  such  a  case  will  condition — e.g.,  by  insuring  for  smaller 

look  into  the  testimony  for  any  pur-  amounts  than  those  established  by  the 

pose,  quere:    State  ex  rel.  Cuppel  v.  corporation — he  may  be  expelled  oa 

Milwaukee,  etc.,  47  Wise.,  671.  triad  and  conviction  by  the  corporation : 

Where  a  corporation  is  formed  for  People  ex  rel.  v.  Fire  Underwriters,  7 

the  purpose  of  establishing  uniformity  Hun,  248,  affirming  54  How.  Pr.,  240. 
in  the  insurance  policies  and  contracts 


[S  Appeal  Cases,  289.] 
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239]  *RoBEBT  Hogarth  Patterson  (Pauper),  Appel- 
lant; and  The  Directors,  &c.,  of  the  Gas  Light  and 
Coke  Compant,  Respondents  (*). 

Patau — Knowledge  of  Public  Officers — Public  Property, 

If  an  invention  becomes  (without  fraud)  known  to  the  public,  no  subsequent  patent 
can  be  granted  for  it  It  is  not  necessary  that  it  should  nave  been  used  oy  the  pub- 
lic, as  well  as  known  to  the  public. 

Where  a  report,  on  a  particular  subject,  is  made  to  a  public  office,  by  referees 
specially  appomted  under  an  act  of  Parliament  to  inquire  into  and  report  on  such 
subject,  the  knowledge  contained  in  that  report  being  mlly  possessed  by  the  referees, 
it  must,  from  that  moment,  be  treated  as  absolutely  the  property  of  the  public  and 
as  being  publicly  known,  although,  in  fact,  the  report  was  not  formally  published 
till  some  d^ys  afterwards. 

If  the  knowledgs  thus  obtained  in  the  course  of  the  discharge  of  his  duty  by  one 
referee,  was,  by  his  communication  of  it  to  his  colleagues,  possessed  by  all  the  ref- 
erees, the  momez^t  they  become  possessed  of  it,  it  became  public  property,  and  they 
had  no  power  whatever  to  aeree  among  themselves  to  treat  its  communication  as 
confidential,  nor  would  their  doing  so  enable  one  of  their  number  to  take  out  a  patent 
Id  regard  to  it. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices of  Appeal  reversing  a  decision  of  Vice-Chancellor 
Bacon  ('). 

The  appellant  had  been  appointed  under  the  City  of  Lon- 
don Gas  Act,  1868  (31  &  32  Vict.  c.  cxxv),  one  of  three  ref- 
erees who  were  to  inquire  into  the  subject  of  the  purification 
of  gas,  and  to  report  to  the  Board  of  Trade  the  results  of 
their  inquiries.  They  drew  up  a  report  (one  portion  of  which 
was  alleged  to  have  been  confidentially  communicated  by 
the  appellant  to  his  co-referees),  which  was  fully  prepared 
on  the  31st  of  January,  1872,  but  was  not  at  that  time  pre- 
sented to  the  Board  of  Trade.  The  appellant  applied  for  a 
patent  for  "Improvements  in  the  Purification  of  Coal  Gas," 

(')  Affirming  IT  Eng.  R.,  733.  where  the  details  of  the  alleged  ii^veptioQ 

O  3  Ch.  B.,  812;   17  Eng.  R,  738,     are  Wly  set  out. 
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the  alleged  novelty  or  ''improvement"  in  respect  of  which 
the  patent  was  claimed  being  one  of  the  matters  contained 
in  the  official  report — the  one  which  he  alleged  himself  to  have 
^communicated  to  his  co-referees.  His  provisional  [240 
specification  was  dated  on  the  9th  of  March.  The  report 
was  sent  to  the  Board  of  Trade  on  the  27th  of  March,  and 
at  once  made  public.  The  patent  founded  on  the  specifica- 
tion of  the  9th  of  March  was  formally  sealed  on  the  28th  of 
May.  The  appellant  complained  that  the  respondents  had 
infringed  his  patent.  They  denied  the  alleged  novelty  (which 
matter  was  fully  discussed  in  the  court  below),  and  also  his 
title  to  take  out  a  patent  in  respect  of  it.  Yice-Chancellor 
Bacon  had  made  a  decree  in  his  favor,  which  decree  was 
reversed  in  the  Court  of  Appeal.  The  present  appeal  was 
then  brought. 

The  appellant  conducted  his  case  in  person. 

The  hearing  was  adjourned. 

Mr.  SouthgatBy  Q.C.,  Sir-ET.  James^  Q.C.,  Mr.  Davey^  Q.C., 
and  Mr.  Stirling^  appeared  for  the  respondents,  but  were 
not  called  on  to  address  the  House. 

Lord  Blackburn  :  My  Lords,  in  this  case  the  appellant, 
on  the  9th  of  March,  1872,  petitioned  for  a  patent  for  '*  Im- 
provements in  the  Purification  of  Coal  Ghis,"  and  on  that 
day  left  his  provisional  specification.  The  letters  patent, 
dated  of  that  day,  were  sealed  on  the  28th  of  May.  On  the 
9th  of  September,  1872,  he  filed  a  complete  specification,  in 
which  he  made  five  claims,  the  first  and  second  relating  to 
pnrif^ing  gas  by  means  of  lime  in  the  state  chemically  called 
sulphide  of  calcium.  The  third,  fourth,  and  fifth  claims 
related  to  processes  in  which  lime  was  not  employed. 

It  was  not  denied  that  if  the  plaintiff's  patent  was  ^ood, 
the  defendants  had  done  what  would  amount  to  an  infringe- 
ment of  his  second  claim.  But  it  was  alleged  by  the  defen- 
dants that  each  one  of  the  plaintiff's  five  claims  was  a  claim 
to  what  was  not  the  subject  of  a  valid  patent,  on  the  ground 
that  the  subject-matter  of  each  of  those  claims  was,  at  the 
time  the  patent  bore  date,  already  known ;  and  if  this  was 
made  out  on  the  evidence  as  to  any  one  of  the  five,  then 
(there  having  been  no  disclaimer)  the  whole  patent  was  void 
in  law.  The  consideration  of  each  of  those  five  objections 
requires  it  to  be  determined  what  the  construction  of  the 
•specification  is,  and  what  is  the  fact  as  proved  by  [241 
the  evidence  as  to  what  was  known  before  the  date  of  the 
letters  patent,  viz.,  the  9th  of  March,  1872. 

The  Vice-Chancellor  came  to  the  conclusion  that  no  one 
of  these  five  objections  was  established,  either  in  fact  or  law. 
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The  Court  of  Appeal  came  to  the  conclusion  that  each  one 
of  the  five  objections  (any  one  ot  which  would  be  fatal)  was 
made  out  both  in  fact  and  in  law. 

But  besides  those  five  objections,  the  consideration  of  each 
of  which  requires  to  some  extent  the  determination  of  dis- 
puted facts,  there  was  another  on  which  the  facts  are  undis- 
puted, and  which  involves  only  a  question  of  law. 

The  appellant,  Mr.  Patterson,  was  one  of  the  three  gas 
referees  appointed  by  the  Board  of  Trade  under  the  City  of 
London  Gas  Act,  1868  (31  &  32  Vict.  c.  cxxv).  Those  gas 
referees  had,  on  the  31st  of  January,  1872  (previous  to  the 
date  of  the  plaintiffs  patent,  which  is  the  9th  of  March,  1872), 
drawn  up  a  report  to  be  presented  to  the  Board  of  Trade. 
This  report  was  then  agreed  to  by  all  three,  and  all  that  was 
in  it  must  then  have  l^en  known  to  both  the  other  two  ref- 
erees as  completely  as  to  the  appellant.  The  report,  though 
then  complete,  was  not  sent  to  the  Board  of  Trade  till  the 
26  th  of  March,  nor  received  by  the  Board  of  Trade  till  the 
27th  of  March.  It  was,  without  any  delay,  circulated  by 
the  Board  of  Trade  amongst  the  gas  companies  and  those 
interested,  and  was  the  subject  of  much  discussion,  and  its 
contents  from  that  time  were  known  to  all  concerned  in  gas. 

It  was  not  disputed  that  part,  at  least,  of  what  is  claimed 
as  a  novelty  in  the  appellant's  specification  of  the  9th  of 
September,  1872,  is  also  to  be  found  in  this  report.  The  ap- 
pellant, in  his  amended  bill  of  complaint,  paragraph  37,  says : 
"On  the  26th  day  of  March,  1872,  a  report  to  the  Lords 
of  the  committee  of  the  Priv v  Council  lor  Trade  was  for- 
warded to  the  Board  of  Trade  by  the  Metropolitan  Gas  Ref- 
erees, of  whom  the  plaintiff  was  one,  on  '  The  Sulphur  Puri- 
fication at  the  Beckton  Gas  Works,'  in  which  the  defects  in 
the  purifying  processes  and  apparatus  at  the  Beckton  Works 
were  pointed  out,  and  also  wnerein  one  of  the  methods  of 
employing  the  plaintiffs  invention  described  in  the  afore- 
said specification  of  the  plaintiff  videlicet^  that  relating  to 
242]  the  working  of  *lime  purifiers,  was,  with  the  plain- 
tiffs assent,  clearly  indicated  or  described." 

The  Vice-Chancellor  seems  to  treat  this  as  merely  a  per- 
sonal objection  to  the  appellant.  The  judges  of  Appeal,  in 
their  judgment,  though  stating  very  truly  that  (on  their  view 
of  the  evidence  as  to  the  other  objections)  it  was  not  neces- 
sary for  the  determination  of  the  suit  to  pronounce  any  final 
decision  on  this  point,  show  very  clearlv  that  this  is  not  the 
real  nature  of  the  objection.  They  say  O,  "  It  is  to  be  borne 
in  mind  that  the  report,  then  made,  belonged  absolutely  to 

(»)  2  Ch.  D.,  at  p.  833 ;  17  Eng.  R.,  762. 
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the  state.  Every  fact  and  figure  in  it  had  been  ascertained 
and  obtained  at  the  public  expense.  Every  hour  of  every 
referee,  and  of  the  secretary  ^mployed  in  the  production  of 
it,  was  public  time.  It  was,  of  course,  printed  at  the  public 
cost.  The  withholding  or  wilful  delaying  of  it  was  a  plain 
breach  of  public  duty,  and  it  is  difficult  to  see  how  the  plain- 
tiff can  be  in  a  better  position  than  if  he  and  his  colleagues 
had  done  their  duty,  and  duly  presented  their  report  as  soon' 
as  it  was  completed.  The  consideration  for  every  patent  is 
the  communication  of  useful  information  to  tbe  public. 
What  consideration  is  there  when  the  information  was 
already  the  property  of  the  state?" 

My  Lords,  the  appellant  has  unfortunately  been  reduced 
to  poverty,  and  was  obliged  at  your  Lordships'  bar  to  con- 
duct his  case  in  person.  It  could  not  be  expected  that  he 
should  deal  with  the  questions  of  law  as  a  trained  lawyer 
would,  and  though  he  probably  was  at  least  as  thoroughly 
acquainted  with  the  facts,  and  at  least  as  capable  of  under- 
standing the  evidence  given  as  to  the  processes  put  in  use  by 
others  before  the  patent,  as  any  counsel  whom  he  could 
have  employed,  he  could  not  be  expected  to  bring  them  so 
well  ana  i)ointedly  before  your  Lordships'  House  as  a 
trained  counsel  would  have  done.  Great  allowance  should 
be  made,  and  I  am  sure  was  made,  by  each  of  the  noble  and 
learned  Lords  who  heard  his  argument,  for  these  disadvan- 
tages. After  hearing  all  that  he  had  to  say,  on  the  evidence 
which  had  convinced  the  Court  of  Appeal  that  the  first  and 
second  claims  in  his  specification  were  not  new,  and  on  the 
question  as  to  the  effect  of  the  making  of  the  report  before 
the  date  of  the  patent,  your  *Lordships  were  disposed  [243 
to  think  that  the  judgment  of  the  Uourt  of  Appeal  was  on 
those  grounds  alone  to  be  supported,  and  you  adjourned 
the  discussion  of  the  case  without  hearing  the  appellant 
upon  the  objections  arising  on  the  other  three  claims,  and 
without  hearing  the  respondents'  counsel  in  answer  to  the 
argument  as  far  as  it  had  gone,  which  would  be  unnecessary 
if,  on  consideration,  your  Lordships  finally  held  the  same 
opinion  as  you  were  then  inclined  to  hold.  If  any  doubt 
should  arise  in  the  minds  of  your  Lordships,  the  argument 
was  to  be  resumed. 

My  Lords,  after  carefully  reading  the  appellant's  case  (in 
the  preparation  of  which  he  had  the  assistance  of  counsel), 
as  well  as  considering  all  that  the  appellant  urged  in  per- 
son on  the  argument,  and  also  the  judgment  of  the  Vice- 
Chancellor  in  his  favor,  I  have  come  to  the  conclusion  that 
the  judgment  of  the  Court  of  Appeal  should  be  affirmed, 
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both  on  the  two  grounds,  which  are  included  in  those  on 
which  the  court  based  its  judgment,  that  the  first  two  claims 
in  the  specification  are  proved  by  the  evidence  to  have  been 
known  to  the  public,  and  to  have  been  used  in  public  before 
the  date  of  the  plaintiflPs  patent;  and  also  on  the  ground, 
mentioned  in  the  judgment,  though  it  was  not  formally  made 
the  subject  of  a  final  determination,  that  the  whole  of  what 
was  contained  in  the  report  was  public  property,  before  the 
report  was  sent  in  to  the  Board  of  Trade,  and  consequently 
that  from  the  time  when  the  report  was  framed,  i.e.,  tne  31st 
of  January,  1872,  at  latest,  there  was  no  consideration  for 
the  patent,  as  the  subject  of  it  had  ceased  to  be  a  new  manu- 
facture before  the  date  of  the  patent.  My  Lords,  I  think  it 
more  convenient  to  deal  with  this  last  question  first.  In 
order  to  make  it  intelligible,  it  is  necessary  to  state  the  posi- 
tion of  the  gas  referees. 

My  Lords,  it  seems  to  me  clear  that  the  duty  of  the  referees 
under  the  act  was  to  ascertain  how  far  the  gas  could  be 
practically  purified  by  each  company.  If  they  found  that 
gas  containing  not  more  than  a  certain  limited  amount  of 
impurity  could  be  practically  produded  by  any  means,  they 
were  to  prescribe  the  maximum  amount  accordingly,  and 
they  were  (by  obvious  implication,  though  it  is  not  expressly 
enacted)  to  make  public  how  this  degree  of  purity  could 
244]  ^racticallv  be  obtained.  It  was  not  material  *to  them 
to  inquire  whether  these  were  means  previously  known, 
which  the  companies  had  failed  to  make  use  of  from  parsi- 
mony, negligence,  or  ignorance ;  or  whether  there  was  some 
new  idea  which  had  been  developed  during  the  course  of 
their  inquiries,  which  made  those  old  means  practically 
available,  when  before  they  were  not.  They  were  not  at 
all  required  to  distinguish  new  from  old.  In  all  these 
respects  the  report  was  quite  different  from  a  specifica- 
tion. But  as  soon  as  they  oecame  aware  that  the  gas  could 
be  practically  brought  to  this  degree  of  purity,  their  duty 
was  to  fix  the  maximum  accordingly,  and  to  make  known 
to  the  public  the  means  by  which  this  could  practically 
be  done. 

My  Lords,  the  report  of  the  31st  of  January,  1872,  is 
drawn  up  as  it  ougl)t  to  have  been.  It  shows  that  by  some 
means,  there  explained,  purity  to  a  great  extent  could  prac- 
tically be  obtained ;  ^t  makes  no  attempt  to  show  how  much 
of  this  was  previously  known,  though  neglected;  and  it 
nowhere  states  that  any  part  of  what  was  now  disclosed 
was  invented  by  one  of  their  own  body.  The  object  of  the 
specification  of  the  9th  of  September,  1872,  was  quite  differ- 
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ent.  It  was  required  to  describe  and  ascertain  the  nature  of 
the  appellant's  invention,  and  in  what  manner  it  was  to  be 
performed. 

Tiie  consideration  for  a  patent  is  the  communication  to  the 
public  of  a  process  that  is  new.  In  Hindmarch  on  Patents  (*) 
It  is  laid  down  that  ''If  the  public  once  becomes  possessea 
of  an  invention  by  any  means  whatever,  no  subsequent 
patent  for  it  can  be  granted  either  to  the  true  or  first  in- 
ventor himself,  or  any  other  person,  for  the  public  cannot 
be  deprived  of  the  right  to  use  the  invention,  and  a  patentee 
of  the  invention  could  not  ^ive  any  consideration  to  the  pub- 
lic for  the  grant,  the  public  already  possessing  everything 
that  he  could  give."  This  is,  in  my  opinion,  a  correct  state- 
ment of  the  law. 

It  is  not  necessary  that  the  invention  should  be  used  by 
the  public  as  well  as  known  to  the  public.  If  the  invention 
and  the  mode  in  which  it  can  be  used  has  been  made  known 
to  the  public  by  a  description  in  a  work  which  has  been 
publicly  circulated,  *8te(m  v.  Williams  Q ;  or  in  a  [245 
specification  duly  enrolled.  Bush  v.  Fox () ;  Belts  v.  men- 
zies  (*) ;  it  avoids  the  patent,  though  it  is  not  shown  that  it 
ever  was  actually  put  in  use.  It  is  true  that  the  latter  case 
establishes  that  ''an  antecedent  specification  ought  not  to 
be  held  to  be  an  anticipation  of  a  subsequent  discovery, 
unless  you  have  ascertained  that  the  antecedent  specifica- 
tion discloses  a  practicable  mode  of  producing  the  result 
which  is  the  eflfect  of  the  subsequent  discovery  '^:  Per  Lord 
Westbury,  C.  ('). 

But  all  diflBlculty  on  that  score  is,  in  this  case,  removed  by 
the  statement  in  the  thirty- seventh  paragraph  of  the  bill  of 
complaint  already  cited.  If  the  date  of  tne  patent  had  been 
after  the  circulation  of  the  report  amongst  the  ^as  compa- 
nies, instead  of  being,  as  it  was,  a  few  weeks  earlier,  the  case 
would,  it  seems  to  me,  have  been  quite  unarguable.  The 
date  of  the  patent  was,  however,  before  the  contents  of  the 
report  were  known  to  the  gas  companies,  though  several 
weeks  after  they  were  known  to  the  whole  of  the  referees 
and  their  secretary ;  and,  as  I  have  already  pointed  out, 
from  the  moment  the  referees  became  aware  of  what  was  in 
the  report,  it  became  the  property  of  the  public,  and  they 
were  bound  to  make  it  known.  The  appellant,  indeed,  con- 
tends that  he  made  it  known  to  the  referees  only  confiden- 
tially.    I  do  not  pause  to  inquire  whether  this  was  the  fact 

(»)  iBt  ed  (1846),  p.  83.  (*)  10  H.  L.  C,  117. 

(*)  7  M.  4  G.,  818,  842.  (*)  10  H.  L.  C,  at  p.  154. 

(»)  6  H.  L.  C,  707. 
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or  not,  for  I  think  it  immaterial.  I  do  not  mean  to  throw 
any  donbt  on  the  doctrine  in  Morgan  v.  Seaward  (^\  that  a 
disclosure  to  assistants  or  partners  of  an  invention  whilst  it 
is  being  perfected,  under  an  obligation  to  keep  it  secret  till 
the  patent  is  taken  out,  is  not  a  disclosure  to  the  public,  for 
such  persons  could  not  make  the  invention  known  without 
a  breach  of  duty.  But,  in  the  present  case,  the  disclosure 
was  to  paid  public  officers,  who  could  not  keep  it  secret 
without  a  breach  of  duty.  They  were  bound  to  make  it 
known,  and  even  if  they,  in  breach  of  their  duty,  kept  it 
back,  the  invention  was  not  the  less  the  property  of  the  pub- 
lic from  the  time  the  referees  knew  it,  whicn  was  at  least  as 
early  as  the  date  of  the  report.  I  have  only  farther  to  ob- 
serve that  this  view  of  the  case  does  not  appear  to  have  been 
246]  brought  to  the  notice  of  the  *Vice-Chancellor.  He 
treats  the  objection  as  if  it  was  one  personal  to  the  appellant, 
on  the  ground  that  he  made  the  invention  at  the  expense  of 
the  public,  and  from  information  obtained  by  him  in  his 
public  capacity.  My  Lords,  if  the  Attorney- General  had 
applied  to  have  it  declared  that  the  patent  on  this  ground 
belonged  in  equity  to  the  Crown,  and  claimed  either  to  have 
it  rescinded  or  assigned  to  a  trustee  for  the  Crown,  it  would 
have  been  necessary  to  consider  how  far  this  was  made  out 
in  fact  or  good  in  law.  As  it  is,  all  that  is  necessary  to  say 
is  that  this  point  is  not  raised. 

My  Lords,  I  have  also  come  to  the  conclusion  that  it  is 
proved  that,  at  least  that  portion  of  what  the  appeUant 
claims  as  a  new  invention,  wnich  is  described  in  the  part  of 
his  specification,  from  the  words  "  I  propose  to  employ  these 
processes  as  follows,"  to  the  words  "converted  into  sul- 
phides of  calcium, '^  had  been  done  at  the  works  at  Bow: 
[His  Lordship  read  passages  from  the  affidavit  to  establish 
this  statement.] 

The  appellant  appears,  from  what  he  says  in  his  specifica- 
tion, to  be  of  opinion  that,  if  he  first  discovered  the  theory 
and  reason  of  tnat  which  had  before  been  done  empirically^, 
he  is  entitled  to  a  patent.  I  need  hardly  point  out  that  this 
is  a  mistake ;  if  by  reason  of  knowing  the  theory  he  is  ena- 
bled to  make  some  improvements  he  may  take  out  a  patent 
for  those  improvements,  but  he  cannot  take  out  a  patent  to 
prevent  others  from  using  what  they  had  used  before,  though 
only  empirically.  But,  in  fact.  Dr.  Leth^by  had,  in  a  lect- 
ure delivered  by  him  in  1870,  and  printed  at  the  time,  stated 
what  was  then  done  at  the  Bow  Works  (not  then  belonging 
to  the  defendants),  and  not  only  stated  what  was  then  done, 

0)  2  M.  A  W.,  544. 
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but  also  the  chemical  theory  on  which  it  was  done ;  and 
speaking  with  reference  to  those  works  at  Bow  where  dry 
lime  was  employed,  which  (as  he  had  before  stated)  was,  by 
the  operation  of  the  snlphuretted  hydrogen  in  the  crude  gas, 
converted  into  sulphide  of  calcium,  he,  m  that  lecture,  pub- 
lished and  printed  in  1870,  says :  ''In  the  case  o|  sulphide 
of  calcium  it  should  be  permitted  to  act  for  some  time  after 
the  lime  has  become  foul,  for  it  is  in  this  condition  that  it  is 
most  effective,  and  a  lime  purifier  should  not  be  changed 
until  the  sulphuretted  hydrogen  of  the  foul  lime  is  largely 
displaced  by  the  carbonic  acid  of  the  raw  gas." 

*AIy  Lords,  I  will  not  occupy  more  time  by  pointing  [247 
out  in  detail  what  seems  to  me  obvious,  that  the  first  two 
claims  in  the  specification  would,  if  good,  enable  the  patentee 
to  prevent  any  one  from  doing  now  what  Harris  and  Car- 
penter say  they  did  in  1867,  and  what  Dr.  Letheby  in  1870, 
in  a  published  document,  said  they  were  then  doing,  and  in 
which  document  he  explained  how  it  produced  the  effect 
which  it  did. 

There  is  a  great  deal  of  evidence  on  other  user,  especially 
at  the  Beckton  Works  in  February,  1872,  but  as  what  I  have 
before  referred  to  is  in  my  opinion  quite  sufficient  to  show 
that  the  appellant's  invention  as  described  and  claimed  in 
his  specification  was  not  new,  I  refrain  from  examining  it. 

It  seems  to  me  that  for  each  of  these  reasons  the  judgment 
below  should  be  affirmed,  and  the  appeal  dismissed.  In  an 
ordinary  case  the  appeal  would  be  dismissed  with  costs,  but 
in  this  case  the  appellant  sues  inforrrui  pauperU^  and  con- 
sequently the  appeal  will  not  be  dismissed  with  costs,  but 
simply  msmissed. 

TraE  LoBD  Chakcellob  (Lord  Cairns) :  My  Lords,  I  had 
prepared,  in  this  case,  some  observations  which  I  proposed 
to  make  to  your  Lordships  upon  the  questions  raised  by 
this  appeal,  and  I  had  intended  to  submit  to  your  Lordships 
a  motion  exactly  the  same  as  that  which  my  noble  and 
learned  friend  has  proposed  ;  but  having  had  the  advantage 
of  seeing  and  considering  the  reasons  which  he  has  given,  I 
have  found  that  all  that  I  had  desired  to  express  has  been 
BO  f4illy  and  so  clearly  expressed  by  my  nobie^  and  learned 
friend,  that,  with  one  exception,  I  do  not  propose  to  do  more 
than  say  that  I  entirely  concur  in  the  opinion  which  he  has 
stated.  The  single  exception  I  must  make  is  this.  I  do 
desire  to  say  that  I  entertain  the  very  strongest  opinion  that 
looking  to  the  position  of  the  appellant  in  this  case  as  one 
of  the  referees  under  the  act  of  Parliament,  I  hold  that  it 
would  be  perfectly  impossible  that  there  should  have  been 
24  Eno.  Rep,  22 
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inserted  in  a  report  of  the  referees  prepared  and  put  in  type 
and  dated  on  the  81st  of  January,  1872,  a  statement  of  a 
process  practically  adapted  for  the*  purification  of  gas,  with- 
out the  public  becoming  the  absolute  proprietors  of  the 
statement,  and  of  any  novelty,  if  there  was  novelty,  in  the 
invention  which  was  so  described. 

248]  *I  observe  that  in  this  particular  case  one  of  the 
other  referees  has  made  an  aflBldavit.  I  have  not  observed 
'dny  reason  given  why  the  third  referee  has  not  given  any 
evidence,  but  the  reieree  who  has  made  an  affidavit,  Mr. 
Pole,  stated  that  the  communication  by  the  appellant  to  the 
referees  was  confidential,  and  that  it  was  their  "understand- 
ing" (that  is  the  word  used  by  him),  that  the  appellant  was 
to  be  at  liberty  to  take  out  a  patent  for  it.  My  Lords,  I 
should  not  be  able,  if  the  question  of  fact  were  material,  to 
accept  that  statement,  made  in  that  way  by  one  of  the  ref- 
erees, as  proof  of  the  fact  that  there  had  b^n  a  confidential 
commuilication  of  this  process,  or  that  there  had  been  any 
agreement  or  anything  distinctly  said  between  the  parties, 
as  to  the  right  of  the  appellant  subsequently  to  take  out  a 
patent.  But  however  the  question  of  lact  may  be,  whether 
anything  was  said  between  the  parties  or  not,  I  hold  in  the 
strongest  way  that  it  would  have  been  entirely  ultra  vires 
of  the  referees,  while  accepting  a  statement  which  was  to  be 
introduced  into  their  report,  and  agreeing  upon  the  fact  that 
the  process,  described  in  their  report,  would  be  a  useful  pro- 
cess for  the  purpose  of  purifying  gas,  to  have  coupled  that 
with  any  agreement  on  tneir  part,  that  the  statement  was  to 
be  confidential,  or  that  there  was  to  be  any  right  to  take  out 
a  patent  in  regard  to  it.  It  was  a  communication  made  to 
them  in  the  course  of  their  duty  as  public  officers,  and  the 
moment  it  was  made  to  them  it  oecame  public  property.  It 
was  not  within  their  power  to  withhold,  in  any  way,  from 
the  public  the  full  benefit  of  that  communication. 

My  Lords,  I  have  made  these  observations  upon  the  as- 
sumption— and  it  is  only  an  assumption — that  there  was,  in 
that  communication  and  in  that  statement  in  the  report, 
something  that  was  new.  I  am  not  satisfied  by  any  means 
that  there  was  anything  new  in  this  statement  so  introduced 
into  the  report.  I  should  require  nothing  more  to  pVevent 
my  being  satisfied  that  that  was  so,  than  a  statement  which 
I  find  under  the  band  of  the  appellant  in  this  case,  in  one 
of  his  letters,  and  that  is  the  only  additional  observation 
which  I  desire  to  make  to  your  Lordships. 

My  Lords,  the  report  to  which  I  have  referred  was  in  type 
and  was  dated  on  the  31st  of  January,  1872.    The  provisional 
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Bpecification  for  the  patent  on  which  the  appellant  relies  was 
dkted  on  the  *9th  of  March  in  the  same  year ;  the  re-     [249 

¥ort  dated  the  3l8t  of  January  was  sent  to  the  Board  of 
rade  on  the  26th  of  March,  and  on  the  27th  of  March,  1872, 
the  appellant  wrote  this  letter  to  one  of  the  officials,  one  of 
the  servants  of  the  respondents,  the  gas  company:  "My 
dear  Phillips,  We  sent  in  our  report  late  yesterday  after- 
noon, because  we  could  not  keep  it  back  any  longer.  Have 
you  got  Odling's  or  Letheby's  reports?  Odling  called  here, 
and  I  told  him  that  we  had  a  report  in  print.  Foster  is 
out"  (he  was  the  secretary  of  the  gas  referees),  "and  the 
co|)ies  locked  up"  (that  is  to  say,  the  copies  of  the  report 
which  had  been  sent  in  to  the  Board  of  Trade),  "but  I  will 
send  you  one  to-morrow."  The  letter  ends  with  this  sen- 
tence: "All  the  suggestions  in  the  report  have  been  com- 
municated to  Trewby  and  others  months  ago."  This,  my 
Lords,  was  written  on  the  27th  of  March ;  the  provisional 
specification  is  dated  the  9  th  of  March,  not  three  weeks  pre- 
viously, and  there  is  this  statement  under  the  hand  of  the 
appellant,  that  all  the  suggestions  in  the  report  had  been 
made  known  to  Trewby  and  to  others  months  before.  My 
Lords,  it  seems  to  me  to  be  perfectly  impossible,  in  view  of 
these  facts,  that  the  appellant  could  maintain  any  claim  to 
this  invention,  as  a  novelty,  on  the  9th  of  March,  1872. 

I  quite  agree  in  the  motion  which  my  noble  and  learned 
friend  has  made,  that  the  appeal  should  be  dismissed. 

Lord  Gordon  :  My  Lords,  this  case  is  very  voluminous, 
but  the  points  necessary  for  its  decision  which  require  to  be 
considered  are  few,  and,  though  of  considerable  importance, 
are  not,  I  think,  attended  with  much  difficulty. 

The  appellant  was  one  of  three  gas  referees  appointed  by 
the  Board  of  Trade  under  the  City  of  London  Gas  Act  of 
1868.  The  36th  section  of  that  act  provided  that  the  referees 
should  from  time  to  time  ascertain  with  what  degree  of 
purity  each  company  could  reasonably  be  required  to  make 
and  supply  gas  continually,  without  occasioning  a  nuisance 
to  the  neighborhood  in  which  the  works  were  situated, 
and  should  thereupon  prescribe  and  certify  the  maximum 
amount  of  impurity,  in  each  form,  with  which  gas  supplied 
by  the  company  should  be  allowed  to  be  charged,  and  the 
*time  from  which  the  allowance  thereof  should  be  [250 
enforced  as  against  each  company,  regard  being  had  to  the 
necessity  for  any  alteration  of  works  by  a  company  conse- 
quent on  any  such  certificate. 

It  was  the  duty  of  the  referees,  in  virtue  of  this  provision, 
to  make  themselves  acquainted  with  the  modes  of  manufac- 
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tare  of  gas  adopted  by  each  company,  and  to  ascertain  how 
far  the  manufacture  could  be  improved  and  the  gas  purified. 
It  was  their  duty  to  give  the  companies  concerned  all  the 
assistance  which  their  practical  knowledge  enabled  them  to 
give  towards  the  purification  of  the  gas.  Facilities  were 
afforded  to  the  referees  by  the  various  gas  companies  for  ex- 
perimenting, and  it  is  in  evidence  that  many  experiments 
were  made  by  the  companies  at  the  desire  of  and  in  pres- 
ence of  the  referees.  In  this  way  the  referees  obtained  in- 
formation, and  any  improvements  in  the  matter  of  purifica- 
tion which  were  in  that  way  discovered  were,  I  think,  the 
property  of  the  public,  for  whose  benefit  the  referees  were 
employed  by  the  government.  The  referees  recognized  that 
it  was  their  duty  to  disclose  to  the  public  the  improvements 
which  had  occurred  to  them  in  the  course  of  their  investi- 
gations ;  and  accordingly  they  prepared  a  report  on  the  sub- 
ject to  the  Board  of  Trade.  This  report  must  have  taken 
some  time  to  prepare,  and  all  the  three  referees  were  of 
course  engaged  in  its  preparation  and  knew  its  contents. 
There  were  no  secrets  in  the  report.  The  referees  were  the 
servants  of  the  public,  and  they  were  compiling  the  report 
for  the  information  of  the  public.  Any^  information  pos- 
sessed by  one  of  the  referees  and  communicated  to  the  others 
was  not  of  the  nature  of  a  confidential  communication,  such 
as  might  be  made  by  a  master  to  a  servant,  but  was  infor- 
mation communicated  by  one  servant  to  another  for  the  ad- 
vantage of  their  common  master — the  public.  The  report  in 
question  was  dated  the  31st  of  January,  1872,  and  its  con- 
tents must  have  been  well  known  to  the  three  referees,  and 
known  to  them  in  the  way  I  have  stated,  prior  to  that  date. 
But  the  report  was  not  given  to  the  Board  of  Trade  till  the 
26th  of  March,  1872.  As  soon  as  it  reached  that  board  it 
was  published,  and  thus  became  known  to  all  the  public. 

It  seems  to  have  occurred  to  the  appellant,  after  the  prep- 
aration of  the  report,  which  was  dated,  as  I  have  said,  on  the 
251]  31st  of  *  January,  and  before  it  was  formally  delivered 
to  the  Board  of  Trade  on  the  26th  of  March,  that  one  of  the 
improvements  in  the  report  for  the  purification  of  gas,  and 
which  he  claims  to  have  discovered,  might  be  made  the  subject 
of  a  patent ;  and,  accordingly,  on  the  9th  of  March,  1872,  he 

? resented  a  petition  for  a  patent  for  ^'Improvements  in  the 
urification  of  Coal  Gas  ;'*  and  the  patent  which  he  subse- 
quently obtained  was  dated  on  that  day.  He  now  insists 
that  the  patent  so  obtained  is  valid,  and  that  he  is  entitled 
to  prevent  the  public  from  using  the  patented  process  with- 
out making  a  previous  arrangement  with  him.     And  the 
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present  action  has  been  brought  to  try  the  question.  The 
respondents  object  to  the  validity  of  the  patent  on  the  ground 
generally  that  the  processes  claimed  by  the  appellant  were 
all  known  before  its  date.  The  Vice-Chancellor  repelled  the 
objections  to  the  patent ;  but  the  Court  of  Appeal  sustained 
them,  and  decided  that  the  patent  was  invalid. 

Before  adverting  to  the  special  objections  to  the  patent  I 
shall  consider  the  objection  raised  to  it  founded  on  the  cir- 
cumstances under  which  it  was  granted. 

I  think  the  position  of  the  referees  with  reference  to  the 
report  is  well  expressed  by  Lord  Justice  James,  when  he 
says :  ^^  It  is  to  be  borne  in  mind  that  the  report  when  made 
belonged  absolutely  to  the  state :  [His  Lordship  read  the 
passage  already  cited  by  Lord  Blackburn.] 

The  appellant  here  was,  in  my  view,  a  public  servant, 
working  for  the  benefit  of  the  public,  and  bound  to  give  the 

Sublic  all  the  information  and  assistance  in  his  power.  Any 
iscovery  made  by  him  in  the  course  of  his  public  duty  was, 
I  consider,  the  property  of  the  j^ublic,  and  he  was  not  en- 
titled to  apply  it  to  his  own  private  advantage.  I  do  not 
attribute  any  corrupt  motives  to  the  appellant  in  applying 
for  the  patent ;  but  in  my  view  his  conduct  was  not  very  dif- 
ferent in  principle  from  that  of  a  servant  employed  to  dig 
for  precious  stones,  and  who,  when  he  has  found  one,  puts 
it  in  his  pocket  for  his  own  TOivate  profit,  instead  of  hand- 
ing it  over  to  his  employer.  The  act  of  such  a  servant  could 
not  be  defended  in  point  of  law.  He  could  not  be  heard  to 
say  that  the  stone  belonged  to  him ;  and  I  am  inclined  to 
think  that  it  is  as  little  in  *the  mouth  of  the  appel-  [252 
lant  to  say  that  he  is  to  have  the  benefit  of  the  patent  in 
question.  The  public  not  only  received  no  consideration 
for  the  patent,  but  the  subject  of  it  was  actually  the  prop- 
erty of  the  public.  I  entertain,  therefore,  the  gravest  doubt 
whether  the  appellant  was  not  legally  precluded  from  ob- 
taining the  patent,  and  whether  it  is  not  altogether  void. 

But  I  am  of  opinion,  supposing  that  the  appellant  was  en- 
titled to  obtain  a  patent,  that  the  patent  obtained*is  invalid 
in  respect  that,  admittedly,  the  processes  sought  to  .be  pat- 
ented were  known  to  the  appellant's  co-referees  before  the 
date  of  the  patent.  As  I  have  said,  I  think  that  in  the  cir- 
cumstances there  was  no  question  of  confidentiality  between 
the  appellant  and  the  other  referees,  and  that  the  referees 
were  bound  to  give  the  public  the  benefit  of  the  knowledge 
they  possessed.  I  quite  concur  in  the  observations  which 
have  been  made  by  my  noble  and  learned  friend  on  the  wool- 
sack with  reference  to  the  evidence  attempted  to  be  produced 
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with  regard  to  the  alleged  confidentiality  between  the  ref- 
erees. I  do  not  think  that  there  is  evidence  in  point  of  &ct 
of  such  an  understanding  as  is  deposed  to  by  one  of  the  wit- 
nesses, and  farther,  in  point  of  law,  I  certainly  demur  alto- 
gether to  the  right  of  any  such  confidentiality  existing 
between  them.  I  think  their  knowledge  of  the  processes 
in  question  was  in  substance  the  knowledge  of  the  public ; 
and  therefore  that  the  processes  sought  to  be  patented  being 
known  to  the  public  the  patent  is  void.  To  hold  that,  in  the 
circumstances  which  occur  here,  a  patent  could  be  taken  out, 
would  make  the  report  to  the  Board  of  Trade  a  mere  sham  ; 
it  would  be  to  give  information  with  the  one  hand,  and  to 
withhold  it  with  the  other,  a  result  to  which  no  countenance 
can  be  given. 

I  think  that  in  the  circumstances  here  it  is  unnecessary  to 
consider  the  special  objections  urged  by  the  respondents  to 
the  validity  of  the  patent.  But  I  nave  carefully  considered 
the  objections  to  the  first  two  heads  of  the  specification  on 
which  the  appellant  was  heard  at  your  Lordships'  bar,  and 
I  concur  with  your  Lordships  in  thinking  that  it  has  been 

E roved  that  the  modes  of  purification  there  claimed  were 
nown  modes  before  the  date  of  the  patent,  and,  that  being 
253]    so,  that  the  patent  is  therefore  invalid  in  toto.    As  *the 
evidence  in  regard  to  his  matter  has  been  so  fully  stated  by 
your  Lordships,  I  do  not  consider  it  necessary  to  go  into  it. 
I  concur  in  thinking  that  the  appeal  must  be  dismissed. 

Decree  appealed  from  affirmed;  and  appeal  dismissed. 

Lords^  Journals^  13th  December,  1877. 

Solicitor  for  the  appellant :  Appellant  in  person. 
Solicitors  for  the  respondants :  Curtis  &  Bedford. 
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254]  *Mi88  Ann  and  Miss  Jessie  McPherson,  Appel- 
lants; Dr.  Thomas  Watt  and  John  Watt,  Jun.,  Ke- 
spondents. 

ZHsguised  Ptirchase  hy  a  Solicitor  from  his  own  Clienis, 

An  advocate  in  Aberdeen  is  the  same  as  an  attorney  or  solicitor  elsewhere. 

Hence  when  an  Aberdeen  advocate  purchased,  nominally  for  his  brother,  but  really 
for  himself,  certain  houses,  the  property  of  two  Ia<lies  for  whom  he  was  agent,  cou- 
cealinfif  from  them  the  fact  tliat  he  was  buying  for  himself: 

Held  (reversing  the  decision  appealed  from),  that  the  purciiase  could  not  be  enforced. 
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Per  Tm  Lord  Chancellor  (^):  Assuming  that  in  every  respect  this  was  a  sale 
which  might  have  been  supported  had  the  ladies  been  told  that  their  agent  was  him- 
self the  purchaser,  it  cannot  be  supported,  that  fact  not  having  been  disclosed. 

In  November,  1875,  Mr.  John  Watt,  Jan.,  an  advocate  in 
Aberdeen,  not  disclosing  his  interest,  purchased,  in  the  name 
of  his  brother.  Dr.  Watt,  from  the  appellants,  certain  houses 
of  which  they  were  trustees. 

In  October,  1875,  a  brother  of  the  appellants,  Mr.  Hugh 
McPherson,  who  appeared  to  act  in  the  executory  business 
of  the  trust,  desiring  an  investment  for  a  sum  of  trust  money, 
called  upon  John  Watt,  Jun.,  for  advice.  At  this  interview 
John  Watt,  Jun.,  advised  Hugh  McPherson  not  to  advertise 
the  houses  in  question  for  sale,  promising  to  endeavor  to 
obtain  a  purchaser.  A  few  days  afterwards  John  Watt,  Jun., 
presented  his  brother.  Dr.  Thomas  Watt,  as  a  purchaser, 
whose  offer  of  £1,900  was  accepted  by  the  trustees.  Miss  Ann 
and  Miss  Jessie  McPherson,  the  above  appellants,  they  be- 
lieving that  Dr.  Watt  was  the  only  and  true  purchaser,  and 
that  John  Watt,  Jun.,  was  acting  in  the  matter  as  their  so- 
licitor; whereas,  in  fact,  John  Watt,  Jun.,  had  previously 
arranged  with  his  brother  that  he  should  have,  at  half  the 
price,  two  of  the  houses,  which  he  afterwards  disposed  of  at 
a  prolit. 

On  the  6th  of  March,  1876,  the  appellants  brought  an  ac- 
tion in  the  Conrt  of  Session  to  have  the  sale  set  aside  on  the 
ground  *that  John  Watt,  Jun.,  was  at  the  time  their  [255 
agent  and  excluded  from  the  purchase,  except  with  their 
consent  in  full  knowledge  of  his  interest  in  the  contract. 
The  Lord  Ordinary  (•),  on  the  4th  of  July,  1876,  set  aside  the 
sale.  But,  on  the  2d  of  March,  1877,  the  First  Division 
(Lord  Shand  dissenting)  recalled  the  Lord  Ordinary's  inter- 
locutor and  repelled  the  reasons  of  reduction  (•).  On  appeal 
to  the  House, 

Mr.  E.  E.  Kay^  Q.C.,  and  Mr.  HerscheU^  Q.C.,  for  the 
appellants,  maintained  that  if  in  a  transaction  between  prin- 
cipal and  agent  tliere'has  been  any  underhand  dealing  by 
the  agent,  however  fair  the  transaction  may  be  in  substance, 
it  has  no  validity:  Murphy  y.  0'Shea{^)\  Lewis  y.  HiU- 
man  (') ;  Charter  v.  Trevelyan  (•).  An  agent  is  bound  to 
disclose  to  his  principal  the  exact  nature  of  his  interests 
and  all  material  information :  Dunne  v.  English  (') ;  Tate  v. 

0)  Lord  Cairnfl.  (B)  8  H.  L.  C,  680. 

(')  Lord  Curriehill.  («)  11  a  A  F.,  714. 

(»)  Scotch  Cases,  4th  Series,  vol  iv,  (')  Law  Rep.,  18  Eq.,  624, 634 ;  lOEng. 
p.  601.  R.,  887,  846. 

(*)  2J.  «kLat.,  422, 
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Williamson  (*).  Even  if  John  Watt,  Jnn.,  was  not  actnally 
an  agent,  he  was  in  some  degree  of  confidence,  and  took  ad- 
vantage of  that  confidence :  Gibson  v,  Jeyes  {) ;  Smith  v. 
^^y  \) ;  Billage  v.  Southee  (*).  The  whole  sale  was  tainted, 
and  therefore  conld  not  be  sustained. 

Mr.  Horace  Davey^  Q.C.,  and  Mr.  Rhind  {pt  the  Scotch 
bar),  for  the  respondents,  argued  that  the  decision  of  the 
court  below  was  correct  (*).  John  Watt,  Jun.,  was  not  the 
agent  either  for  this  sale  or  for  the  trust  property  generally. 
But  even  admitting  that  he  had  acted  previously  as  attorney 
to  different  members  of  the  McPherson  family,  an  attorney 
may  deal  with  a  client  as  a  stranger,  where  he  is  not  under 
the  duty  of  advising  him :  Holman  v.  Loynes  (") ;  Cane  v. 
Alien  C).  In  Oibson  v.  Jeyes  (")  Lord  Eldon  was  alluding 
to  an  attorney  actually  engaged  in  the  transaction.  But 
here  John  Watt,  Jun.,  was  not  the  attorney  in  hac  re.  The 
relation  of  solicitor  and  client  may  exist  in  one  transaction, 
and  therefore  personal  influence  or  ascendency  may  operate 
256]  in  *another ;  yet  the  relation  not  existing  in  hac  re^ 
the  rule  against  an  attorney  purchasing,  except  he  acts  with 
his  client  on  an  equal  footing,  does  not  apply:  Edwards  w. 
Meyrick  (*) ;  Montesquieu  v.  Sandys  (").  John  Watt,  Jun., 
was  only  guilty  of  an  inadvertence  in  not  disclosing  his  in- 
tention to  purchase  to  the  trustees.  If  the  decision  of  the 
court  below  was  reversed  it  would  carry  the  dealing  between 
attorney  and  client  to  an  extent  which  was  not  now  the  law 
of  England  or  Scotland. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  re- 
spondents their  Lordships  delivered  the  following  opinions, 
disclosing  fully  the  facts  of  the  case,  as  well  as  tne  grounds 
of  the  ultimate  decision : 

The  Loed  Chancellor  (") :  My  Lords,  in  this  case  two 
separate  proceedings  originated  in  the  Court  of  Session.  One 
of  these  was  a  proceeding  for  the  purpose  of  implementing, 
or,  as  we  should  say  in  this  country,  of  obtaining  the  specihc 
performance  of,  a  contract  for  the  sale  by  the'  appellants  to 
the  respondent.  Dr.  Watt,  of  four  houses  in  Aberdeen.  The 
other  proceeding  commenced  with  a  summons  for  reducing 
the  documents  and  letters  which  constitute  the  contract  for 
the  sale  of  those  houses.  In  those  two  proceedings  taken 
together,  an  interlocutor  was  pronounced  by  the  Lord  Ordi- 

(>)  Law  Rep.,  1  Eq.,  628 ;  Law  Rep.,  2  Ch.  (•)  4  De  G.  A  M.,  281. 

Ap.,  66.  (')  2  Dow.,  294. 

(«)  6  Ves.,  278.  (»)  2  Hare,  70. 
(8)  7  H.  L.  C.  750.  (•)  18  Ves.,  318. 

(*)  9  Hare,  584,  640.  (»«)  Lord  Cairns. 
(*)  Scotch  Cases,  4th  Series,  vol.  Iv,  p.  601. 
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nary,  which,  in  substance,  assoilized  the  defenders  from  the 
proceeding  for  obtaining  specific  performance  and  reduced 
tlie  contract  for  the  sale.  Against  that  interlocutor  there 
was  a  reclaiming  note  to  the  First  Division  of  the  Court  of 
Session,  and  there,  a  difference  of  opinion  arose  between  the 
judges:  Lord  Shand  holding,  with  the  Lord  Ordinary (*), 
that  the  contract  should  be  set  aside.  On  the  other  hand, 
the  Lord  President,  with  Lord  Deas  and  Lord  Mure,  decided 
that  an  interlocutor  should  be  pronounced  in  accordance 
with  the  conclusions  of  the  summons  for  implement  of  the 
contract;  and  against  that  interlocutor  so  pronounced  by 
the  First  Division  of  the  Court  of  Session  the  present  appeal 
is  brought  before  your  Lordships. 

*My  Lords,  there  is  happily  no  serious  controversy  [257 
with  regard  to  the  facts  oi  the  case ;  and  as  I  understand 
the  opinions  of  the  learned  judges  below,  there  id  no  contro- 
versy between  them  as  regards  the  general  principles  of  law 
which  should  be  applied.  The  only  question  is  a  question 
which  arises  unfortunately  in  mkny  cases,  namely,  how 
these  principles  should  be  applied  to  the  facts  of  the  par- 
ticular case. 

The  appellants  are  two  ladies  in  Aberdeen,  who  are  the 
trustees  of  the  testamentary  property  of  their  father.  In- 
cluded in  that  testamentary  property  were  the  four  houses  in 
question ;  and  it  was  right  according  to  the  provisions  of 
tne  trust  that  these  four  houses  should  be  sold.  These  ladies 
appear  in  the  management  of  their  executory  business  to  have 
^cted  principally  by  their  brother,  Mr.  Hugh  McPherson, 
who  himself  nad  some  interest  in  his  father' s  proi)erty.  He 
appears  to  have  been  a  manufacturer  at  Aberdeen  and  a  man 
OI  shrewdness  and  intelligence  in  his  general  business  affairs ; 
it  was  natural,  therefore,  that  the  sisters  should  act  to  a 
great  extent  through  their  brother,  he  having  the  qualifi- 
cations which  I  have  described.  The  respondent,  Mr.  John 
Watt,  Jun.,  is  "an  advocate  of  Aberdeen,'^  a  phrase  which 
represents  what  is  called  "a  writer"  in  other  parts  of  Scot- 
land, and  would  be  called  in  this  country  "  an  attorney,"  or 
*'a  solicitor." 

The  main  question  of  fact  in  the  case  is  what  was  the  pre- 
cise relationship  in  which  this  Mr.  John  Watt,  Jun.,  the  re- 
spondent, stood  towards  the  appellants,  both  generally,  and 
also  in  the  particular  matter  of  the  sale  of  these  houses ;  be- 
cause it  appears  that  in  the  sale,  which  was  made  nominally 
to  Dr.  Watt,  of  Darlington,  of  the  whole  of  the  four  houses, 
this  Mr.  John  Watt,  Jun.,  was  interested  to  the  extent  of 

(')  Lord  Curriehill. 

24  Eng.  Rep.  23 
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two  of  the  houses.  He,  as  to  two  of  the  houses,  and  not 
Dr.  Watt,  was  the  real  purchaser ;  and  it  is  also  not  a  mat- 
ter in  controversy  that  this  fact  was  not  known  at  the  time 
of  the  contract  either  to  the  two  appellants,  the  Misses  Mc- 
Pherson, or  to  their  brother  Mr.  Hugh  McPherson.  The 
question  therefore  to  a  great  extent  depends  upon  the  real 

{)08ition  which  was  filled  by  John  Watt,  Jun„  because  the 
earned  judges  in  the  court  below,  although  they  differ  in 
their  conclusions,  agree  about  this,  that  if  John  Watt,  Jun., 
had  been  the  general  lawyer,  writer,  or  advocate  for  the  trust, 
258]  he  could  not  maintain  a  purchase  made  *of  two  of  the 
houses  for  himself ;  and  the  learned  judges  also  appear  to 
me  not  to  differ  upon  this,  that  if  the  fact  were  established 
that  John  Watt,  Jun.,  had  been  the  law  agent  intrusted 
with  the  sale  of  these  particular  houses,  neither  in  that  case 
could  he  have  maintained  a  purchase  made  by  himself  of 
two  of  the  houses  without  the  knowledge  of  his  principals. 
Now,  my  Lords,  what  was  the  real  position  of  John  Watt, 
Jun.  His  only  connection  with  any  members  of  the  Mc- 
Pherson family,  his  only  intercourse  with  them  which  can 
be  traced  in  the  evidence,  was  as  a  legal  adviser  in  particular 
matters.  Putting  aside  the  transaction  which  is  the  subject 
of  this  suit,  the  particular  matters  in  which  he  acted  as  the 
law  adviser  to  the  McPhej-son  family  are  summed  up  by 
Lord  Shand  in  his  judgment,  and  with  one  or  two  qualifica- 
tions that  summing-up  may  be  accepted,  as  it  seems  to  me, 
as  a  correct  exposition  of  the  evidence  in  the  case.  Lord 
Shand  says  (')  : 

The  proof  shows  that  an  intimate  bnsineas  relation  bubsisted  between  Watt  and 
the  Yarioiis  members  of  the  famil7  who  had  the  beneficial  inter^t  in  the  hoosee. 
He  was  law  agent  for  every  member  of  this  family  personally. 

These  words  appear  to  me  to  be  too  large ;  the  family  ap- 
pear to  have  been  very  numerous,  for  the  testator  was 
married  twice  and  had  children  by  each  marriage — they 
amounted  to  seven  or  eight,  and  he  certainly,  so  far  as  we 
see,  does  not  appear  to  have  been  the  law  agent  for  every 
member  of  the  family: 

His  relation  to  them  individually  is,  I  think,  of  importance  in  ascertaining  his 
relation  towards  the  trust  under  which  they  were  either  trustees  or  beneficiaries, 
and  enters  material Iv  into  the  question  as  to  the  position  he  assumed  when  Mr. 
McPherson  first  spoke  to  him  with  reference  to  the  sale  of  these  properties.  •  He 
was  law  agent  for  the  two  ladies,  who,  as  trustees,  are  the  defenders  here  (that 
is,  the  appellants)  in  their  personal  business.  In  his  evidence,  he  explains  that 
he  was  consulted  in  connection  with  Mrs.  McPherson's  executry  (that  is,  the 
motUer  of  the  appellants),  that  he  acted  for  Miss  McPherson  (the  elder  of  the 

(*)  Scotch  Coses,  4th  Series,  vol.  Iv,  p.  616. 
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appellants),  in  preparing  the  transfer  in  her  favor  of  two  small  properties,  one  at 
Woodside,  and  the  other  in  James  Street,  Aberdeen,  and  that  he  continued  to 
draw  the  rents  of  these  properties  for  her.  So  recently  as  the  spring  of  1875 — 
a  few  months  before  the  transaction  here  challenged— on  the  employment  of  the 
two  ladies,  given  through  their  brother,  he  carried  through  a  service  in  their 
favor  as  heirs  of  their  brother  George,  and  had  them  also  decerned  as  execu- 
trixes *to  the  movable  estate.  He  acted  for  Mrs.  Black,  another  sister,  [259 
in  preparing  her  marriage  contract  (and  I  may  add  that  he  was  a  trustee  of  that 
marriage  contract).  He  was  Mr.  Hugh  James  McPherson's  ordinary  and  only 
law  agent,  and  advised  him  as  to  h&  contract  of  copartnery  and  contract  of 
marriage. 

Now,  my  Lords,  npoD  that  statement  of  feet  I  wish  to  say 
distinctly,  tbat  if  the  matter  had  rested  npon  these  facts 
which  I  have  thus  stated  in  the  words  of  Lord  Shand,  if 
there  had  been  nothing  more  in  the  position  of  Mr.  Watt,  I, 
for  my  part,  should  have  been  of  opinion  that  there  was  not 
in  these  separate  and  collateral  employments  of  Watt  as  law 
agent  sufficient  to  have  brought  him  within  the  rules  of  law 
applying  to  persons  who  occupy  a  fiduciary  position  and 
who  buy  for  themselves.  But,  my  Lords,  these  facts  are  of 
importance  as  giving  us  a  description  of  the  circumstances 
tinder  which  Mr.  Watt  came  to  be  familiar  and  intimate  with 
the  McPherson  femily,  and  they  enable  us  the  more  readily 
to  understand  the  position  he  assumed  with  regard  to  this 
particular  transaction. 

There  are  two  witnesses  whose  evidence  we  must  look  to ; 
the  one  being  Watt  himself,  and  the  other  Hugh  McPher- 
son ;  and  I  am  bound  to  say  that,  for  all  material  purposes, 
I  find  little  or  no  discrepancy  between  the  evidence  of  the 
two.  Mr.  Watt  begins  his  evidence  by  insisting  upon  a 
matter  which  I  notice  merely  because  it  has  been  put  m  the 
forefront  of  his  evidence,  namely,  the  statement  that  on 
several  occasions  before  this  particular  contract  was  entered 
into,  he  had  been  appealed  to  by  Hugh  McPherson  to  buy 
some  or  all  of  these  houses  himself,  and  had  refused  to  do 
so.  I  observe  that  that  is  contradicted  by  Hugh  McPher- 
son. I  do  not  think  it  of  much  consequence  whether  it  is 
true  or  not,  that  is  to  say,  whether  the  memory  of  Mr.  Watt 
is  the  better  memory  of  the  two  witnesses.  If  it  is  the  case 
that  he  had  been  appealed  to,  to  buy  them,  and  had  refused 
to  buy  them,  if  that  could  be  taken  as  true,  and  if  it  could 
have  any  bearing  at  all  upon  the  matter,  it  seems  to  me  that 
the  bearing  would  be  this ;  it  would  amount  to  a  statement 
which  he  had  made  to  McPherson  that  he  did  not  wish  and 
did  not  intend  to  become  the  purchaser,  and  therefore  would 
.not  only  not  lead  McPherson  to  suspect  that  he  was  buying 
for  himself,  but  would  confirm  him  in  the  certainty  tbat  he 
did  not  intend  to  buy  for  his  own  purposes, 
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260]    *Mr.  Watt  says : 

When  I  declined  to  make  the  purchase,  Mr.  McPherson  asked  me  to  see  if  I 
coald  get  any  other  person  to  bay  the  houses.  That  was  at  the  same  time  as  h^ 
proposed  to  raise  the  rents,  and  when  I  declined  to  buy  for  myself.  Prior  to  that 
my  brother  in  Darlington  had  employed  me  to  buy  some  property  at  Yeat's  Lane, 
Aberdeen.  He  wanted  some  farther  investment,  and  it  occurred  to  me  then  to 
write  him  on  the  subject.     I  wrote  my  brother  accordingly. 

Then,  further  on,  he  says : 

Before  the  sam  of  £fl,900  was  agreed  upon,  Mr.  McPherson  and  I  had  various 
communings.  I  offered  him  £1,850.  He  said  he  had  seen  Mr.  Robb,  the  builder, 
the  other  day,  and  that  he  had  told  him  he  should  get  now  for  the  houses  £2,000 
or  £2,100.  I  said  that  was  a  good  deal  more  than  their  value,  but  that  my  brother 
might  be  inclined  to  give  £1,900.  Mr.  McPherson  asked  £1,950,  and  ultimately 
he  said  he  would  sell  them  for  £1,900  on  condition  that  all  expenses  of  the  trans- 
fer were  paid  by  the  purchaser,  and  that  he  would  advise  his  sister  to  accept  of 
such  an  offer.  When  we  were  haggling  about  the  price  in  that  way,  reference 
was  made  to  the  former  attempt  to  sell  the  houses.  I  said  they  had  been  for- 
merly exposed  at  £1,800,  and  had  not  sold.  All  that  took  place  about  the  9th 
or  10th  November. 

Now  Mr.  McPherson  makes  this  statement : 

Q.  In  the  autumn  of  1875,  was  there  a  sum  of  £2,000  of  your  marriage  con- 
tract funds  to  be  invested? — A.  Yes.  Q,  Did  you  speak  to  Mr.  Watt  about  find- 
ing an  investment  for  it  ? — A.  Yes.  Q.  In  the  course  of  conversation  on  that 
subject  was  there  anything  said  about  selling  the  property  in  Ann  Place  ? — 
A.  Nothing  whatever.  Q.  How  did  you  first  come  to  speak  to  Mr.  Watt  about 
the  sale  of  that  property? — A.  He  could  not  find  an  investment  for  the  £2,000 ; 
he  said  that  investments  were  very  scarce  indeed,  and  that  he  had  a  lot  of  monev 
lying  in  his  hand  to  invest  for  clients,  but  could  not  get  properties  over  which 
to  lend  it,  as  they  were  going  so  very  high  in  the  market.  He  just  casually 
mentioned  that.  As  things  were  goin^  so  high,  and  as  we  had  to  sell  the  Ann 
Street  property  in  1877,  I  said  I  should  think  of  advertising  it  for  sale.  Q.  Did 
you  do  so  ? — A.  I  did  not ;  he  asked  me  not  to  do  so  as  he  thought  he  would  be 
able  to  find  a  purchaser. 

My  Lords,  I  pause  here  for  the  purpose  of  saying  that  this 
conversation — the  suggestion  of  advertising  for  sale  made  by 
Mr.  McPherson  and  the  persuasion  on  the  part  of  Watt  not 
to  do  so — was  noticed  in  the  statement  of  facts  for  the  ap- 
pellants, and  therefore  Mr.  Watt  was  aware  that  this  was 
Sart  of  the  allegation  on  behalf  of  the  appellants,  and  as  I 
nd  in  his  evidence  no  contradiction  whatever  of  this,  I 
think  I  am  entitled  to  take  it  as  being  a  part  of  the  conversa- 
tion between  himself  and  McPherson  which  he  is  not  pre- 
pared to  deny. 
261]    *Mr.  McPherson's  evidence  continues  thus : 

Q.  About  what  time  would  this  be? — A.  About  the  end  of  October,  so  far  as  I 
recollect.  Q.  When  did  you  next  hear  from  him  on  the  subject? — A.  Very 
soon  afterwards.  Q.  Where  was  this  ? — A.  In  my  place  of  business.  Q.  Did  he 
call  upon  you? — A.  Yes.  Q.  What  did  he  say? — A.  He  asked  what  price  I 
wanted  for  the  houses,  and  I  said  I  thought  each  double  tenement  would  bring 
£1,000  or  £1.200,  but  that  I  did  not  know  the  real  value  of  them  ;  I  then  said  I 
would  take  £2.000.  Q.  What  did  he  say  ?--A.  He  would  not  hear  of  it ;  he  tol(f 
me  that  property  of  that  description  ought  to  return  about  7^  per  cent.,  and  he 
made  a  calculation  showing  me  that  even  if  we  got  £1,900  we  would  be  a  great 
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deal  better  off.  Q.  Did  be  ^ve  joa  to  understand  that  he  had  a  purchaser  in 
view? — A.  He  told  me  that  he  had  his  brother.  Q.  What  did  he  say  about  his 
brother  ? — A.  He  said  that  his  brother  had  money  to  invest,  and  wanted  an  invest- 
nieat  in  heritable  property.  He  had  told  me  that  before,  and  that  his  brother 
liad  told  him  to  look  out  for  an  investment  for  him  ;  but  he  did  not  say  to  what 
amount.  He  said  he  would  bay  the  property  for  his  brother.  Q.  Was  that  at 
£1,900? — A.  There  was  no  price  mentioned "  (that  is  on  the  first  occasion). 
**  Q.  At  the  time  you  had  this  conversation  with  him,  when  you  said  you  would 
take  £2,000  and  he  said  he  would  not  hear  of  it,  but  that  £1,900  might  be  given, 
did  he  say  that  he  had  communicated  with  his  brother  ? — A.  Yes,  and  he  seemed 
to  be  able  to  close  with  the  transaction.  I  said  that  if  he  would  give  me  a  writ- 
ten offer  on  behalf  of  his  brother  at  that  sum,  I  would  reconmiend  the  trustees 
to  accept  it.  Q.  Did  that  close  the  conversation  on  that  occasion  ? — A.  Yes. 
Q.  Can  you  give  me  the  date  of  that  conversation  ? — A.  It  was  in  November,  but 
I  cannot  say  what  day.  Q.  Early  in  November? — A.  I  think  it  was  the  day 
before  the  first  letter." 

My  Lords,  before  I  observe  upon  that,  I  will  add  here  that 
in  a  letter  written  by  Watt  to  his  brother,  a  part  of  which  is 
printed,  and  which  I  shall  have  to  refer  to  for  another  pur- 

r>se,  there  occurs  this  sentence :  "I  said  to  Mr.  McPherson 
wonld  put  these  houses  in  your  view." 

My  Lords,  what  is  the  inference  which  I  draw  from  the 
testimony  I  have  read)  Mr.  Watt  was  a  law  agent  em- 
ployed by  the  appeUants,  and  employed  by  Mr.  Mcl'herson 
in  other  matters.  It  is  to  be  considered  how  far  he  was  em- 
ployed by  them,  that  is  to  say,  how  far  he  intervened  for  the 
purpose  of  giving  them  advice  in  the  particular  transaction 
now  under  consideration.  There  can  be  no  question  how  he 
intervened  or  to  what  extent  he  intervened,  lor  both  he  and 
Mr.  McPherson  are  agreed  upon  the  matter.  The  extent  to 
which  he  intervened  was  this :  when  Hugh  McPherson  was 
disposed  to  advertise  the  property  for  auction  John  Watt 
dissuaded  him  ;  he  advised  him  (that  is  to  say  he  gave  him 
advice  which  was  not  the  advice  of  a  stranger,  but  the  ad- 
vice of  one  who  *had  been  the  law  agent  of  the  fam-  [262 
ily  in  many  other  matters)  not  to  put  up  the  property  for 
sale  by  auction  when  the  value  could  be  obtained  by  a  pro- 
cess that  could  have  left  nothing  to  be  challenged  as  regards 
what  the  value  really  was. 

But  the  matter  did  not  stop  there.  Mr.  Hugh  McPher- 
son, communing  with  Mr.  Watt  who  was  calling  upon  him 
on  business  with  regard  to  the  investment  of  a  sum  of  £2,000 
of  his  own  money,  told  Mr.  Watt  that  he  did  not  himself 
know  what  was  the  real  value  of  these  houses,  or  what  was 
the  suiti  which  he  should  get  for  them,  but  speaking  in  the 
same  way,  that  is  in  what  I  can  call  nothing  but  a  confiden- 
tial manner,  with  him  who  was  his  law  adviser, — if  you 
please  in  other  matters, — he  gave  it  as  his  opinion  that  he 
ought  to  receive  for  the  houses  the  sum  of  £2,000  or  £2,100, 
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and  Mr.  Watt,  again  communing  with  him  in  this  confiden- 
tial manner,  tells  him  that  that  was  an  extravagant  sum, 
that  he  ought  not  in  his  own  mind  to  think  that  tne  houses 
were  worth  that  sum,  and  he  makes  a  calculation  based  upon 
the  return  which  house  property  of  this  kind  should  give, 
and  advises  him  (for  1  can  call  it  nothing  else),  that  he  would 
be  well  off  and  ought  to  be  satisfied  if  ne  could  get  £1,900 
for  the  houses.  Now,  my  Lords,  I  care  not  whether  this 
was  done  as  a  piece  of  business  for  which  Mr.  Watt  might 
have  charged  as  a  law  agent  and  sent  in  a  bill  of  costs  or  not. 
It  was  done  by  him  in  that  confidence  which  existed  between 
him  and  the  McPherson  family,  which  made  the  McPherson 
family  resort  to  him,  which  made  in  particular  Mr.  Hugh 
McPherson  resort  to  him  upon  this  occasion  and  consult  him 
as  to  the  disposal  of  the  property. 

And  not  only  have  you  the  advice  about  not  putting  up  the 
property  for  sale  by  auction,  and  as  to  the  price  whicn  ought 
to  be  obtained  for  it,  but  you  have  finally  the  commission 
intrusted  by  Hugh  McPherson  to  Watt,  to  obtain,  if  he  could, 
a  purchaser  upon  the  terms  which  he  had  told  McPherson 
he  ought  to  be  satisfied  with.  In  writing  to  his  brother,  the 
respondent  admits  that  this  was  the  case,  and  says  that  he 
had  received  from  McPherson  the  commission  of  putting 
these  houses  on  these  terms  before  his  notice  with  a  view  to 
a  purchase. 

Now,  my  Lords,  I  own  that  after  this  I  am  somewhat  at  a 
loss  to  perceive  the  applicability  of  a  number  of  cases  cited 
263]  at  your  *Lordships'  bar  in  which  a  question  has 
arisen  whether  an  attorney  has  or  has  not  been  the  adviser 
of  a  vendor,  to  use  the  frequent  expression,  in  hdc  re.  Your 
Lordships  have  here  a  narrative  wnich  makes  it  clear  to  my 
mind,  beyond  a  possibility  of  doubt,  that  whether  Watt  was 
a  gratuitous  adviser  or  a  paid  adviser  of  McPherson,  he  was 
not  only  an  adviser,  but  the  only  adviser  of  McPherson  with 
regard  to  the  sale  of  these  houses,  and  althouffh  McPherson 
maj^  have  been  a  man  of  shrewdness  and  intelligence  in  his 
business,  he  did  not  profess  to  be  a  man  acquainted  with 
the  value  of  house  property,  or  able  himself  to  form  an  opin- 
ion as  to  the  best  mode  of  disposing  of  it. 

Now,  my  Lords,  in  this  state  of  things  I  must  say  again, 
that  although  I  cannot  but  recognize  the  position  of  Watt 
as  the  adviser  of  McPherson,  still,  considering  that  he  was 
dealing  with  a  man  of  shrewdness  and  business  habits,  as 
McPherson  was,  if  there  had  not  occurred  that  unfortunate 
circumstance  which  did  occur,  the  concealment  of  the  fact — 
I  use  the  term  ''concealment"  in  no  offensive  way,  perhaps 
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I  had  better  say  the  non-disclosure  of  the  fact — that  Watt 
was  himself  the  purchaser  of  two  of  the  houses,  if  there  had 
not  been  that  element  in  the  transaction,  I,  speaking  for  my- 
self alone,  should  have  been  very  loth,  upon  all  the  other 
facts  of  the  case,  to  have  held  that  this  might  not  have  been 
a  transaction  capable  of  being  supported  as  between  Watt 
and  McPherson.  But  when,  added  to  the  fact  that  there 
was  this  confidential  intercourse,  this  confidential  advice, 
this  which  I  cannot  call  otherwise  than  a  fiduciary  relation- 
ship subsisting  between  McPherson  and  Watt,  and  that 
Watt,  while  purchasing  in  part  for  himself,  did  not  disclose 
that  fact  to  McPherson,  then,  my  Lords,  I  am  obliged  to 
come  to  the  conclusion  that  the  fact  of  that  non-disclosure 
prevents  the  transaction  from  being  supported  in  any  court 
administering  ecjuity. 

My  Lords,  it  is  here  that  the  pointed  observations  made 
by  Lord  St.  Leonards  in  this  House,  in  the  case  of  Lewis  v. 
AiU/man  (*),  become  so  very  material.  They  were  not  ob- 
servations laying  down  any  new  rule  of  law,  for  the  same 
principles  had  already  been  applied  in  numerous  cases,  but 
what  Lord  St.  Leonards  said  m  that  case  was  this :  Take 
the  case  of  a  sale  of  ^any  kind,  which  is  so  fair,  so  [264 
reasonable  as  to  price,  so  entirelv  free  from  anything  else 
that  is  obnoxious,  as  to  be  capable  of  being  supported,  yet 
if  there  has  entered  into  that  sale  this  ingredient,  that  the 
client  has  not  been  made  aware  that  the  real  purchaser  is 
his  law  agent,  if  the  purchase  has  been  made  in  the  name  of 
some  other  person  for  that  law  agent,  that  is  a  sale  which 
cannot  be  supported.  My  Lords,  so  say  I  here.  Assume, 
if  yon  please,  that  in  every  respect,  as  to  price,  and  as  to  all 
other  things  connected  with  the  sale,  this  was  a  sale  which 
might  have  been  supported  had  the  McPherson  family  been 
told  that  Watt  was  the  purchaser,  in  my  opinion  it  cannot 
be  supported  from  the  circumstance  that  that  fact  was  not 
disclosed  to  them. 

My  Lords,  it  does  happen  in  this  case — ^it  is  a  somewhat 
singular  thing  that  it  does  happen,  for  generally  there  is  no 
evidence  of  the  kind — that  the  objection  founded  on  the 
nondisclosure  does  not  appear  to  have  been  an  after- thought. 
It  might  be  said  in  manv  cases.  It  is  very  easy,  after  the 
sale  is  transacted  and  after  the  matter  is  concluded  and 
closed,  to  say  that  if  the  vendor  had  known  that  the  person 
really  buying  was  his  law  agent  he  would  have  hesitated  be- 
fore be  sold ;  but  it  does  so  happen  that  it  was  said  here  be- 
fore the  matter  was  concluded — for  your  Lordships  have  it 

(>)  8  EL  L.  C,  607,  680. 
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in  evidence  that  when  Hugh  McPherson  went  with  the  offer 
of  £1,900  to  consult  his  sisters  and  to  ask  them  whether  they 
would  accept  it,  one  of  them  said,  *'Is  this  oflfer  made  to 
you  for  Mr.  Watt  the  advocate  himself?"  and  her  brother 
said  "No,  it  is  for  Dr.  Watt  of  Darlington ; "  "for  (she  said) 
if  it  was  for  himself  we  should  require  some  independent 
advice,  and  that  before  the  oflfer  was  accepted."  Finding  it 
was  an  oflfer  made,  as  she  understood,  on  behalf  of  Dr.  Watt, 
she  said  that  she  and  her  sister  were  willing  to  accept  it. 

Some  question  was  raised  in  this  case  as  to  whether,  at  the 
time  of  tne  contract,  the  respondent  John  Watt  was  really 
buying  in  part  for  himself,  or  whether  the  transaction  was 
not  rather  this,  that  the  purchase  was  made  in  the  first  in- 
stance by  Dr.  Watt,  and  that  there  was  afterwards  a  resale 
to  John  Watt  of  two  of  the  houses.  There  is  in  evidence, 
not  a  complete  letter,  but  a  part  of  a  letter  between  John 
Watt  and  his  brother  Dr.  Watt.  I  am  unable  to  read  that 
265]  letter  and  to  entertain  the  slightest  doubt  *that  the 
nature  of  this  transaction  was  this,  that  before  any  contract 
was  made,  before  any  assent  was  given  by  Dr.  Watt  to  the 

Sroposal  to  buy  any  of  the  property,  the  proposal  made  to 
r.  Watt  by  his  brother  was  this :  There  are  four  houses 
to  be  sold,  if  you  will  buy  two  I  will  buy  the  other  two,  and 
we  will  get  them  at  such  and  such  a  price,  so  much  for  your 
two,  and  so  much  for  my  two.  My  Lords,  it  seems  to  me 
that  in  principle  the  case  is  exactly  the  same,  neither  better 
nor  worse,  than  it  would  have  been,  if,  in  place  of  Dr.  Watt 
being  beneficially  interested  in  two  of  the  houses,  he  had 
not  been  interested  in  any  one  of  them,  and  the  person  really 
interested  in  the  whole  had  been  John  Watt,  Jun. 

The  only  further  observation  I  have  to  make  is,  that  even 
as  to  the  two  houses  in  which  Dr.  Watt  is  interested,  it  seems 
to  me  impossible  that  the  sale  can  be  supported,  for  the  sale 
as  between  the  vendor  and  purchaser  was  one  complete  and 
entire  sale,  and  even  if  you  were  to  separate  it  into  two  parts, 
and  to  look  at  it  as  a  sale,  first  of  two  houses  to  John  Watt, 
and  then  of  two  to  Dr.  Watt,  the  principle  upon  which,  as 
between  John  Watt  and  his  brother,  the  price  was  arrived 
at  was  this,  that  John  Watt  should  have  nis  two  houses  at 
one  half  of  the  total  price,  and  every  mischief,  therefore, 
which  would  exist,  and  which  would  render  it  impossible 
that  an  agent,  or  a  person  in  John  Watt's  position,  should 
purchase  for  his  own  benefit,  would  applv  to  the  mode  in 
which  the  price  was  fixed  for  the  houses  of  which  Dr.  Watt 
was  the  purchaser. 

My  Lords,  the  result  is  that  I  am  obliged,  with  great  re- 
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Bpect  for  the  three  learned  judges  of  the  court  below  who 
were  of  a  diflferent  opinion,  to  advise  your  Lordships  that 
the  sounder  conclusion  was  that  arrived  at  by  Lord  Cur- 
riehill  and  Lord  Shand,  and  to  propose  to  your  Lordships 
that  the  interlocutor  of  the  Court  of  Session  should  be  re- 
versed. 

Lord  O'Hagan  :  My  Lords,  after  some  hesitation,  I  have 
arrived  at  the  same  conclusion ;  and  I  should  be  content  to 
rest  it  on  the  reasons  so  amply  given  by  my  noble  and  learned 
friend,  but  that  mv  sincere  respect  for  the  opinions  of  the 
learned  judges  in  the  court  below,  *from  which  I  feel  [266 
constrained  to  differ,  induces  me  to  state  briefly  the  grounds 
on  which  I  think  myself  justified  in  holding  that  this  appeal 
should  be  allowed. 

On  the  law  of  the  case  there  has  been  no  real  controversy, 
either  in  Scotland  or  at  your  Lordships'  bar.  An  attorney 
is  not  affected  by  the  absolute  disability  to  purchase  which 
attaches  to  a  trustee.  But,  for  manifest  reasons,  if  he  be- 
comes the  buyer  of  his  client's  property,  he  does  so  at  his 
X)eriL  He  must  be  prepared  to  show  that  he  has  acted  with 
the  completest  faithfulness  and  fairness ;  that  his  advice  has 
been  free  from  all  taint  of  self-interest,  that  he  has  not  mis- 
represented anything,  or  concealed  anything,  that  he  has 
given  an  adequate  price,  and  that  his  client  has  had  the  ad- 
vantage of  the  best  professional  assistance  which  if  he  had 
been  engaged  in  a  transaction  with  a  third  party  he  could 

Eossibly  have  afforded.  And  although  all  these  conditions 
ave  been  fulfilled,  though  there  has  been  the  fullest  in- 
formation, the  most  disinterested  counsel  and  the  fairest 
price,  if  the  purchase  be  made  covertly  in  the  name  of  an- 
other, without  communication  of  the  fact  to  the  vendor,  the 
law  condemns  and  invalidates  it  utterly.  There  must  be 
vberrima  fides  between  the  attorney  and  the  client,  and  no 
conflict  of  duty  and  interest  can  be  allowed  to  exist. 

The  law  being  clear,  there  is  not  much  contradiction  in  the 
evidence.  So  far  as  there  is  any  it  arises  between  Mr.  Watt 
and  Mr.  McPherson,  and  the  Lord  Ordinary  has  saiVi  in  the 
note  to  his  interlocutor:  "Having  seen  and  heard  both  of 
the  witnesses,  I  am  inclined  to  adopt  the  version  given  by 
Mr.  McPherson."  The  impression  made  upon  the  judge 
who  has  heard  vixia  voce  evidence,  and  noted  the  demeanor 
of  those  who  have  given  it,  is  rarely  to  be  disregarded  by  an 
appellate  tribunal.  In  my  view,  however,  there  is  enough 
in  the  facts  which  are  not  disputed  to  decide  the  issue  in 
favor  of  the  appellants. 
There  are  only  two  questions  in  the  case.  Was  Mr.  Watt 
24  Eng.  Rep.  24 
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the  agent  of  the  appellants  for  the  purposes  of  the  sale  ? 
And  if  he  was,  did  he  conceal  the  fact  that,  to  a  large  extent, 
the  purchase  was  for  himself  though  nominally  made  for 
his  brother?  If  these  questions  be  answered  in  the  affirma- 
tive, as  I  think  they  ought  to  be,  the  transaction  cannot  be 
maintained. 

As  to  the  agency,  your  Lordships  have  heard  much  state- 
267]  ment  *and  argument  with  reference  to  the  relations 
of  Mr.  Watt  to  the  trust  estate  before  the  sale  of  the  houses  ; 
and  there  can  be  no  doubt  that  on  some  occasions  he  acted 
as  law  agent  to  the  trustees.  But  those  occasions  were  not 
numerous  or  important :  and  if  there  had  been  nothing  more 
to  be  considered,  the  occurrences  antecedent  to  this  purchase 
could  scarcely  have  been  held  sufficient  to  make  it  void. 
They  are,  however,  of  some  importance,  as  showing  that 
when  Mr.  McPherson  came  to  communicate  about  the  houses 
with  Mr.  Watt,  he  did  not  meet  with  a  stranger  but  with  one 
who  had  had  professional  relations  with  him  as  to  the  sub- 
ject-matters of  the  trust — by  whom  the  trustees  had  been 
advised  and  in  whom  they  had  confided.  In  this  way  they 
may  throw  some  light  on  the  probable  understanding  of  the 
parties  in  entering  on  the  business  of  the  contract.  In  that 
business,  if  Mr.  McPherson  is  to  be  relied  on,  he  dealt  with 
Mr.  Watt  as  an  agent ;  through  it  all  he  had  "no  doubt" 
of  the  agency;  and  before  the  Lord  Ordinary  he  swore  that 
lie  looked  upon  Mr,  Watt  as  "  commissioned  for  the  trus- 
tees." He  gives,  at  length,  an  account  of  two  interviews, 
from  which  I  shall  read  a  few  words.  Of  the  first  interview 
he  says : 

As  things  were  going  so  high,  and  as  we  had  to  sell  the  Ann  Street  property 
in  1877,  I  said  I  should  think  of  advertising  it  for  sale.  Q.  Did  you  do  so? — 
A.  I  did  not ;  he  afiked  me  not  to  do  so,  as  he  thought  he  would  Im  able  to  find 
a  purchaser. 

And  of  the  second : 

Q.  What  did  he  say  ? — A.  He  asked  what  price  I  wanted  for  the  houses,  and 
I  said  I  thought  each  double  tenement  would  bring  £1,0(X)  or  £1,200,  but  that 
I  did  not  know  the  real  value  of  them ;  I  then  said  I  would  take  £2,000. 
Q.  What  did  he  say  ? — A.  He  would  not  hear  of  it ;  he  told  me  that  property  of 
that  description  ought  to  return  about  7k  per  cent.,  and  he  made  a  calculation 
showing  me  that  even  if  we  got  £1,900  we  would  be  a  great  deal  better  off. 

What  is  the  statement  on  the  other  side?  Mr.  Watt's  ac- 
count of  one  of  the  interviews  appears  to  me  more  fatal  to 
his  case  than  that  of  Mr.  McPherson.  He  says  that  the  lat- 
ter had  repeatedly  urged  him  to  buy  the  houses,  and  that  he 
had  declined.  On  this  point  there  is  some  dispute  between 
them.  In  my  opinion  it  is  not  very  material.  But  there  is 
a  sentence  which  appears  of  much  significance:  "He,'*  Mc- 
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Pherson,  "  then  said  that  if  I  heard  of  any  one  wanting  such 
a  property  I  might  let  them  know;"  and  again,  ''When  I 
declined  to  make  the  purchase  Mr.  McPherson  asked  me  to 
*8ee  if  I  could  get  any  other  person  to  buy  the  houses."  [268 
If  Mr.  Watt  be  right  in  saying  that  he  had  been  pressed  to 
purchase  for  himself,  we  have  him  in  this  position.  He  had 
advised  Mr.  McPherson  not  to  advertise  the  sale.    He  had 

g'ven  the  best  reason  for  believing  that  he  had  no  notion  of 
dng  himself  the  purchaser,  and,  unojldtu  with  his  refusal, 
he  accepts  what  Mr.  McPherson — seemingly  with  some  rea- 
son—calls  a  "commission"  to  see,  in  his  own  words,  "if  he 
could  get  any  other  person  to  buy  the  houses."  Then  we 
have  his  evidence,  that  he  actively  proceeded  to  execute  the 
commission,  and  that  he  passed  between  his  brother  and  Mr. 
McPherson,  with  whom  ne  had  "various  communings,"  in 
which  the  value  of  the  property  was  discussed  and  the  price 
ultimately  agreed  on  after  much  "haggling,"  for  the  pur- 
pose on  his  part  of  reducing  it. 

Certainly  it  is  notable  that  in  laboring  for  the  reduction, 
Mr.  Watt  was  laboring  for  himself,  without  the  knowledge 
of  Mr.  McPherson  ;  for  it  would  seem  that  at  that  time  he 
had  not  only  contemplated,  but  arranged  furtively  with  his 
brother  for,  a  resale  to  himself  of  half  of  the  premises  which 
he  had  so  cheapened,  and  which,  b^  his  advice,  had  not  been 
offered  to  public  competition.  It  is  scarcely  matter  of  sur- 
prise that  when  his  true  position  was  discovered,  and  it  was 
found  that  he  had  made  substantial  profit  by  the  transaction, 
the  trustees  were  not  disposed  to  allow  it  to  pass  unchal- 
lenged. 

Tnen  we  have  the  evidence  of  his  activity  in  the  mutilated 
letter  to  his  brother,  to  which  the  Lord  Chancellor  has  re- 
ferred. But  I  will  dwell  no  more  on  this  branch  of  the  case. 
It  seems  to  me  that  on  the  evidence  of  Mr.  Watt  himself, 
and  the  undisputed  circumstances,  he  must  be  considered  to 
have  acted  as  an  agent,  with  all  the  responsibilities  and  dis- 
abilities attaching  to  that  position.  We  have  heard  much  in- 
genious reasoning  as  to  the  necessity  of  establishing  agency, 
not  in  a  general  way,  but  in  hoc  re.  I  can  only  say  that  if 
Mr.  Watt  was  an  agent  at  all,  he  was  an  agent  in  hac  re  in 
the  matter  of  the  sale  which  he  was  "commissioned"  to 
undertake,  and  undertook  accordingly. 

If  the  first  question  be  rightly  answered  in  the  aflSrmative, 
there  can  be  no  doubt  about  the  answer  to  the  second.  There 
was  admitted  concealment,  or,  if  you  will,  non- disclosure  of 
the  fact  that  Mr.  Watt  was  really  purchasing  in  part  for 
himself.    And  I  *concur  with  my  noble  and  learned    [269 
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friend — indeed  Mr.  Davey  did  not  controvert  it — that  if  Mr. 
Watt  can  be  held  entitled  to  support  a  purchase  so  covertly 
accomplished  of  two  of  the  houses,  he  must  have  been  equally 
entitled  to  maintain,  under  like  circumstances,  a  covert  pur- 
chase of  the  four. 

As  to  the  proqf  of  concealment,  I  content  myself  with  tak- 
ing one  question  and  answer,  which  establish  beyond  doubt 
that  at  the  time  of  the  sale  the  resale  had  been  agreed  on. 
Q.  "Can  you  tell  us  as  nearly  as  possible  the  exact  date 
when  your  brother  had  agreed  to  resell  two  of  the  houses  to 

?ou  ? — A,  It  was  before  I  closed  the  bargain  with  Mr.  Mc- 
herson."  "Upon  the  9th  of  November  I  considered  that 
my  brother  had  bought  the  four  houses  for  himself.  It  was 
before  that  that  he  had  agreed  to  resell  the  two  to  me.  He 
wrote  me  to  that  effect."  If  Mr.  Watt  was  agent  when  that 
resale  took  place,  he  cannot  possibly  take  the  profit  of  his 
bargain. 

It  is  not  necessary  to  discuss  the  question  as  to  the  in- 
adequacy of  price  or  any  other  question,  or  to  investigate 
the  motives  which  may  have  actuated  Mr.  Watt.  He  may 
not  have  had  any  fraudulent  design ;  he  may  have  conceived 
himself  warranted  in  acting  as  he  did  ^  he  may  not  have  ap- 
prehended the  duties  imposed  by  his  fiduciary  relations, 
^ut  it  is  not  the  less  clear  that  the  law  must  be  enforced, 
and  the  purchase  nullified. 

I  do  not  think  it  necessarv  to  add  anything  to  the  observa- 
tions of  the  Lord  Chancellor.  As  to  the  difficulty  which 
seems  to  have  pressed  some  of  the  learned  judges  with  ref-. 
erence  to  the  dual  agency,  I  concur  with  Lord  Shand  that  a 
single  agent  may  well  advise,  and  often  does  advise,  a  buyer 
and  a  seller,  although  the  duty  is  one  of  difficulty  and  deli- 
cacy, and  I  do  not  see  that  in  discharging  it  he  is  relieved 
from  the  obligations  as  to  each  which  confessedly  he  would 
owe  to  one  of  them  if  acting  for  one  only. 

On  the  whole,  I  am  of  opinion  that  tne  judgment  of  the 
court  below  should  be  reversed,  and  the  appeal  allowed  with 
costs. 

Lord  Blackburn  (*) :  My  Lords,  I  am  also  of  the  same 
270]  opinion,  namely,  that  the  ^correct  judgment  would  be 
that  which  the  noble  and  learned  Lord  on  the  woolsack  has 
indicated. 

I  think  that  in  this  case  there  is  not  any  real  dispute  as  to 
what  the  law  is,  for  although  there  majr  have  been  a  little 
difference,  perhaps,  in  the  manner  in  which  it  has  been  enun- 
ciated at  different  times,  I  think  both  in  England  and  in 

Q)  Revised  by  his  Lordship  in  print 
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Scotland  the  real  substantial  law  is  agreed  upon.  I  think, 
also,  that  when  one  looks  at  the  evidence  in  tnis  case,  there 
is  not  any  real  conflict  of  testimony  as  to  what  the  facts  are. 
But  there  is  a  very  great  conflict  of  opinion  in  the  courts 
below  as  to  what  the  proper  inference  to  be  drawn  from  those 
facts  is,  and,  when  there  nave  been  three  of  the  learned  judges 
in  the  courts  below  taking  one  view,  while  two  have  taken 
the  other,  and  I  myself,  in  common,  I  believe,  with  all  your 
Lordships,  have  come  to  the  same  conclusion  as  the  minority 
in  the  court  below ;  I  need  hardly  say  that  it  was  with  tne  a 
matter  of  very  considerable  doubt,  and  requiring  much  con- 
sideration to  see  whether  the  proper  inference  was  the  one 
to  which  I  have  ultimately  come,  and  for  some  considerable 
time  I  hesitated. 

Now  I  will  begin  with  some  things  about  which  I  take  it 
that  in  this  case  there. is  no.  doubt.  Mr.  John  Watt,  Jun., 
is  an  Aberdeen  advocate.  He  has  also  acted  as  a  convey- 
ancer and  what  used  in  old  times  to  be  called  a  '^  money 
scrivener,''  and  as  a  broker  in  the  purchase  and  sale  of  estates. 
All  those  branches  of  the  profession  are  pursued  by  writers 
in  Scotland  and  by  attorneys  and  solicitors  in  England,  and 
they  all  necessarily  involve  this,  that  the  writer  or  the  attor- 
ney must  stand  towards  his  client  in  a  position  in  which 
there  has  been,  or  there  is,  confidence  more  or  less  reposed 
in  the  attorney  by  his  client.  It  has  often  been  said  that 
that  circumstance  does  not  render  it  impossible  for  an  attor- 
ney to  purchase  property  from  his  client,  and  that  the  mere 
fact  of  his  being  an  attorney  purchasing  would  cast  upon 
him  no  more  duty  than  would  be  cast  upon  a  person  in  any 
other  profession.  If  he  purchases  from  his  client  in  a  mat- 
ter totally  unconnected  with  what  he  was  employed  in  be- 
fore, no  doubt  an  attorney  may  purchase  from  one  who  has 
been  his  client,  just  as  any  stranger  may  do,  honestly  telling 
the  truth  and  without  any  fraudulent  concealment,  but  being 
in  no  respect  bound  to  do  more  than  any  other  purchaser 
*would  do.  But  when  he  is  purchasing  from  a  per-  [271 
son  property  with  respect  to  which  the  confidential  relation 
has  existed  or  exists,  it  becomes  wrong  of  him  to  purchase 
without  doing  a  great  deal  more  than  would  be  expected 
from  a  stranger.  In  some  cases  it  may  turn  upon  this ;  that 
the  attorney  having  been  the  general  agent  of  the  seller,  has 
acquired  an  intimate  knowledge  of  the  condition  of  the  prop- 
erty, and  not  only  learnt  as  much  as  the  seller  himself  knows, 
but  perhaps  a  good  deal  more.  In  those  cases  he  has  ac- 
quired the  knowledge  as  being  the  general  agent  of  the  ven- 
dor, and  he  has  an  unfair  advantage  in  consequence,  and  there 
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must  not  be  an  abase  of  the  knowledge  which  he  has  so  ac- 
quired. In  other  cases  the  general  agent  has  acquired  an 
influence  over  his  client^  I  may  say  an  undue  influence,  and 
there  have  been  many  more  cases  of  a  similar  character,  all 
of  which  Mr.  Davey  referred  to  in  his  able  argument  at  your 
Lordships'  bar,  but  I  think  not  one  of  them  really  bears  upon 
the  question  we  have  to  consider. 

My  Lords,  I  think  it  but  fair  at  once  to  state  that  there  is 
no  pretence  here  for  saying  that  Mr.  Watt  was  the  general 
agent  of  the  McPhersons  in  such  a  sense  as  to  have  acquired 
a  particular  knowledge  about  these  houses,  such  as  would 
have  made  it  wrong  to  purchase  them  himself.  Nor  do  I 
think  that  there  is  any  ground  for  supposing  that  there  was 
any  undue  influence  exercised  by  him.  I  agree  with  what 
was  said  by  the  noble  and  learned  Lord  on  the  woolsack, 
namely,  that  if  there  had  been  a  disclosure  of  himself  as 

Purchaser,  if  he  had  said  what  was  the  fact,  ''My  brother 
ohn  Watt  and  I  are  going  to  buy  these  houses  between  us," 
and  had  then  gone  on  with  the  purchase,  I  now  say,  as  at 
present  advised,  and  speaking  for  myself  alone,  I  should 
nave  thought  that  there  was  nothing  to  prevent  the  transac- 
tion standing. 

But  then  there  is  one  branch  of  the  relation  between  attor- 
neys and  clients  which  does  bear  upon  this.  In  a  case  which 
was  referred  to  and  cited  at  your  Lordships'  bar,  HoVnian  v. 
Loynes  (*),  Lord  Justice  Turner  mentions,  among  the  in- 
stances in  which  an  attornev  cannot  be  allowed  tp  deal  with 
his  client  without  divesting  himself  of  his  chara<;ter,  all  cases 
in  which  the  circumstances  are  such  as  to  make  it  his  duty 
272]  to  give  advice  to  his  client.  When  *that  is  the  case 
he  cannot  make  a  bargain  without  putting  himself,  as  it  has 
been  commonly  phrased,  "at  arm's  length  "  from  his  client. 
From  the  very  nature  of  things,  where  the  duty  exists  that 
he  should  give  his  client  advice,  it  should  be  disinterested 
advice,  he  cannot  properly  give  that  advice  when  he  is  pur- 
chasing himself  without  telling  his  client  that  he  is  purcnas- 
ing.  The  mere  fact,  therefore,  that  he  does  not  disclose  that 
he  is  a  purchaser,  or  that  he  is  interested  in  the  purchase,  in 
cases  where  the  client  might  say.  It  was  your  duty  to  give 
me  such  advice,  gives  the  client  a  right,  upon  discovering  the 
fact  that  the  purchaser  was  in  whole  or  in  part  the  attorney 
whose  duty  it  was  to  give  him  advice,  to  say,  "I  have  an 
option  either  to  set  the  purchase  aside,  if  I  please,  or  to  let 
it  stand,  if  I  prefer  to  do  so ;"  he  is  entitled  to  say,  "This 
may  be  a  very  fair  and  proper  bargain,  but  I  do  not  choose 

0)  4  D.  M.  A  G.,  278. 
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to  let  it  stand."  I  think  the  law,  both  in  England  and  in 
Scotland,  is  that  in  such  cases  we  do  not  inquire  whether  it 
was  a  good  bargain  or  a  bad  bargain,  before  we  set  it  aside. 
The  mere  fact  tnat  you,  being  in  circumstances  which  made 
it  your  duty  to  give  your  client  advice,  have  put  yourself  in 
such  a  position  that,  being  the  purchaser  your^lf,  you  can- 
not give  disinterested  advice,  your  own  interests  coming  in 
conflict  with  his,  that  mere  fact  authorizes  him  to  set  aside 
the  contract  if  he  chooses  so  to  do. 

Now,  my  Lords,  I  think  the  real  question  which  has  arisen 
here  has  been,  what  position  Mr.  John  Watt,  Jun.,  in  fact, 
stood  in  to  McPherson' s  trustees.  The  two  ladies  were  the 
trustees,  but  Mr.  Hugh  McPherson,  their  brother,  of  whom 
BO  much  mention  had  been  made,  was  also  one  of  the  bene- 
ficiaries, and  I  think  we  may  fairly  treat  it  as  if  he  had  been 
one  of  the  trustees.  He  had  to  go  to  his  sisters  and  consult 
them  and  get  their  consent,  but  for  practical  purposes  I  do 
not  think  there  is  much  difference  between  the  case  as  it 
stands  now  of  Hugh  McPherson  being  the  man  who  made 
the  bargain  as  the  agent  of  the  trustees,  and  what  it  would 
have  been  if  he  had  himself  been  one  of  the  trustees.  When 
we  come  to  look  at  the  position  of  Mr.  John  Watt,  Jun., 
what  were  the  circumstances  ?  I  think  Mr.  Edmond  had  been 
the  regular  agent  for  the  trust  estate  as  long  as  there  was 
any  considerable  estate  to  administer,  as  long  as  there  was 
much  to  be  done,  but  before  this  time  he  had  dropped  out 
of  it.  I  do  not  *think  it  had  been  formally  said,  that  [273 
he  should  be  no  longer  agent,  but  he  had  ceased  to  do  much 
or  anything.  There  had  recently  been  only  two  or  three 
small  things  which  had  to  be  done  by  the  trustees,  and  those 
two  or  three  small  things  were  all  done  by  Mr.  John  Watt, 
Jun.  I  do  not  think  there  was  enough  in  that  to  enable  any 
one  to  say  that  he  was  the  regular  agent  in  such  a  manner 
as  to  acquire  a  knowledge  of  the  condition  of  the  property 
and  so  forth,  but  he  had  been  employed  as  the  attorney  of 
the  trustees  in  two  or  three  small  transactions.  He  was  also 
the  attorney  for  Mr.  Hugh  McPherson  himself :  he  had  acted 
for  him  in  various  things  and  was  acting  for  him  in  the  very 
transaction  in  which  this  negotiation  originated.  He  had 
also  been  law  agent  for  one  or  two  members  of  the  family, 
and  also  for  the  two  trustees  in  what  little  they  had  had  to 
do  in  their  own  private  affairs  as  distinguished  from  the 
affairs  of  the  trast.  I  qnite  agree  that  no  one  of  these  things 
makes  him  the  agent  in  hac  re  of  the  trustees,  but  it  is  im- 
possible not  to  see  that  these  facts  have  an  important  bear- 
ing upon  this  point,  namely,  whether  in  the  transaction 
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which  did  follow,  the  trustees  had  a  right  to  expect  that 
Mr.  John  Watt,  Jan.,  woxild  give  them  advice. 

What  actually  took  place  was  this.  Mr.  Hugh  McPher- 
son  sent  to  Mr.  Watt  when  Mr.  Watt  became  the  tenant  of 
one  of  these  houses  at  Whitsuntide  (that  was  in  May),  1874, 
and  asked  hhn  if  he  would  buy;  he  said  he  would  not.  Mr. 
Hugh  McPherson  says,  I  think,  that  he  did  not  do  that.  I 
think  it  is  most  likely  that  Mr.  Watt's  memory  may  be  right 
about  it,  and  that  he  did  do  it  at  that  time.  Mr.  John  Watt 
uses  some  phrases  in  his  evidence  as  if  this  offer  had  been 
renewed,  and  renewed  much  nearer  to  October,  1875,  but  Mr. 
Hugh  McPherson  denies  that,  and  I  do  not  myself  think  that 
it  is  very  material  whether  that  was  the  case  or  not.  But 
what  did  take  place  at  some  time  near  to  October  is  this : 
Mr.  Hugh  McPherson  consulted  Mr.  Watt  as  his  attorney 
(for  it  is  clear  that  he  did  so  consult  him)  about  getting  an 
investment  for  £2,000  under  his  marriage  settlement.  Mr. 
Watt  told  him  what  I  dare  say  was  quite  true,  that  money 
was  very  plentiful,  and  that  he  had  a  great  deal  of  money  in 
his  hands  seeking  employment,  whicn  he  could  not  get  for 
it,  and  that,  in  short,  Mr.  McPherson  would  have  some  diffi- 
274]  culty  in  finding  an  *investment  upon  which  he  could 
lend  his  £2,000  upon  house  property.  Upon  this — ^and  here 
I  think  the  evidence  of  both  agrees — ^Mr.  McPherson  said, 
If  that  is  so  I  think  it  will  be  a  good  time  to  sell  the  four 
houses,  or  the  two  sets  of  houses,  belonging  to  the  trust ; 
and  then  there  comes  a  slight  difference  in  the  words,  but  I 
think  none  in  the  substance.  Mr.  McPherson  said :  I  think 
I  will  advertise  them.  Mr.  Watt's  account  of  the  conversa- 
tion here  varies  a  little  from  Mr.  Hugh  McPherson' s;  but 
both  agree  in  this,  that  Watt  said,  I  can  get  a  purchaser  for 
them  from  a  client  of  mine :  my  brother  Dr.  Watt  is  seeking 
to  invest  money,  and  I  think  1  could  get  him  to  invest  it  in 
these  houses. 

Now,  my  Lords,  if  the  first  part  of  that  had  stood  alone 
simply  and  solely,  and  without  mention  of  the  fact  that  his 
own  client  Dr.  Watt  was  likely  to  be  the  purchaser,  if  he  had 
said,  I  think  I  can  find  you  a  purchaser;  and  if  Mr.  Mc- 
Pherson had  said.  Try  and  get  an  offer  to  purchase  if  vou 
can;  I  will  submit  your  offer  to  the  trustees, — I  think  it 
would  be  impossible  to  doubt  that  Mr.  John  Watt,  Jun., 
would  in  that  case  have  undertaken  the  duty  which  an  attor- 
ney employed  in  the  ordinary  way  to  look  out  for  a  pur- 
chaser of  a  house  would  have  taken  upon  himself,  to  advise 
the  seller  and  to  get  the  best  possible  price  for  him.  I  think 
the  fact  of  his  having  been  the  law  adviser,  and  acted  as  the 
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basiness  man  of  so  many  of  the  family,  would  be  material 
in  coming  to  that  conclusion ;  it  would  be  rather  an  infer- 
ence of  fact  than  an^^thing  else ;  but  I  think,  as  an  inference 
of  fact,  it  would  be  irresistible. 

But,  then,  he  does  say,  I  will  try  and  get  a  purchase  from 
a  client  of  mine,  and  not  only  from  a  client  of  mine,  but  I 
will  try  and  get  my  own  brother  (mentioning  his  name)  to 
purchase ;  and  it  is  upon  that,  I  think,  that  there  has  arisen 
m  the  mind  of  the  Lord  President  the  principal  difficulty  in 
the  case.  For  myself,  I  quite  agree  and  concede  at  once 
that  whenever  an  attorney  says.  If  you  are  wanting  to  sell 
your  property  which  I  am  managing  for  you,  I  have  got  a 
client  of  my  own  wanting  to  purchase,  shall  I  mention  it  to 
him )  The  attorney  does  not  tnen  promise  that  he  will  screw 
up  his  client ;  the  fact  that  it  is  his  own  client  that  he  is  to 
go  to  would  negative  that.  I  agree  with  the  Lord  President 
to  that  extent;  in  settling  the  price  he  could  not  be  the 
agent  for  both  parties.  But,  with  the  greatest  deference  to 
the  *Lord  President,  I  cannot  follow  his  reasoning  [275 
beyond  that.  I  cannot  see  that  the  attorney,  if  he  acts  as 
an  agent  for  both,  cannot  be  an  agent  with  the  duty  to  give 
any  advice  at  all ;  it  seems  to  me  to  be  the  contrary.  It 
seems  to  me,  as  Lord  Shand  puts  it,  it  is  every  day's  prac- 
tice, or  a  common  thing,  for  a  man  to  act  as  the  agent  for 
both  sides,  and  to  give  both  sides  disinterested  advice  up  to 
a  certain  point. 

I  think  that  Mr.  John  Watt  shows  pretty  well  here  what 
might  have  been  done  by  an  agent  for  both  sides.  He  writes 
to  nis  brother  whilst  the  transaction  is  pending,  and  says 
that  it  is  at  Mr.  McPherson's  request  that  ne  brings  the  mat- 
ter before  his  view ;  and  then  he  says  he  will  himself  buy 
two  of  the  houses,  and  proceeds  to  advise  his  brother  and  to 
argue  that  it  would  be  a  good  offer  for  him  (the  brother)  to 
make.  He  points  out  that  the  rent  is  so-and-so,  the  feu  dutj 
so-and-so,  mentions  other  particulars,  and  that  the  price  is 
so-and-so,  and  in  all  respects  he  says  (that  is  the  meaning,  I 
think),  You  will  be  well  advised  if  you  make  this  offer,  it 
will  be  a  good  thing  for  you.  That  was  giving  his  brother 
advice,  and  I  do  not  think  that  that  was  in  the  slightest  de- 

free  inconsistent  with  his  duty  to  the  McPherson  trustees. 
hey  had  told  him,  You  may  offer  it  to  your  brother,  and 
make  him  the  purchaser ;  and  in  doin^  so  they  had  impli- 
edly said,  You  may  advise  him  if  you  like  whether  he  shall 
enter  into  the  bargain  or  not ;  do  not  betray  our  secrets,  but 
give  him  what  advice  you  please.  But,  on  the  other  hand, 
24  Eng.  Rep.  26 


194  HOUSE  OF  LORDS  AKD  PRIVY  COUNCIL.  [Vol  IIL 

1877  McPherson  v.  Watson.  H.L.  (Sc.) 

although  the  McPhersons  had  done  that,  they  were,  I  think, 
his  clients,  and  they  were  entitled  to  have  the  advice,  and 
the  disinterested  advice,  of  Mr.  John  Watt,  Jan.,  as  to  what 
they  should  do.  He  was  perfectly  entitled  to  come  to  them 
and  say,  My  client  is  willing  to  give  you  £950  for  two 
houses,  or  £1,900  for  the  four  houses,  and  ladvise  you  to  take 
it;  he  was  entitled  to  give  them  any  reasons  or  arguments 
that  he  thought  proper,  but  they  were  all  to  be  bona  fide 
disinterested  reasons  and  arguments.  He  was  advising  them, 
and  therefore  he  was  quite  in  a  different  position  from  a  man 
who  was  a  stranger  bargaining  for  himself.  Such  a  man 
might  say,  Your  house  is  not  a  good  one ;  he  might  say  it 
was  valueless,  and  you  had  better  sell  it  a  great  deal  cheaper 
and  take  a  smaller  price  for  it.  Such  has  been  the  course 
of  business  for  at  least  three  thousand  years :  ^^It  is  naught, 
276]  *^i  is  naught,  saith  the  buyer :  but  when  he  is  gone 
his  way,  then  he  boasteth"  (*).  When  a  vendor  is  dealing 
with  a  stranger  the  purchaser  is  not  to  tell  him  any  lies,  but 
the  vendor  has  no  right  to  say,  I  expect  and  believe  that  he 
will  give  him  disinterested  advice.  On  the  other  hand,  when 
an  attorney  is  acting  for  both  sides,  it  is  otherwise.  Then 
the  vendor  has  a  right  to  expect  that  there  shall  be  disinter- 
ested and  true  advice  given  to  him,  and  I  do  not  see  the 
practical  difficulty  of  giving  it. 

Mj  Lords,  I  need  not  enter  further  upon  the  subject,  for 
the  view  on  the  one  side  was  put  by  the  Lord  President,  and 
that  was  agreed  in  by  Lord  JDeas  and  Lord  Mure,  and  the 
view  on  the  other  side  was  put  by  Lord  Shand  in  his  judg- 
ment. It  all  comes  round  to  the  same  point,  what  is  the 
proper  inference  of  fact  upon  the  facts  before  us  ?  It  is  that 
at  tnat  time  Mr.  John  Watt,  Jun.,  was  the  agent  of  the  Mc- 
Phersons to  this  extent,  that  he  ought  to  have  given  them 
advice,  and  if  so,  his  buying  the  property  for  himself  with- 
out their  knowing  it  entitled  them  upon  discovering  that  fact 
to  set  the  contract  aside. 

There  remains  only  one  thing  further  to  be  observed. 
Every  attorney  dealini;  at  all  for  himself  will  certainly  be 
wise  and  prudent  if  it  is  not  known  to  the  vendors  that  he 
is  dealing  for  himself  to  disclose  that  fact  to  any  persons 
who  may  be  his  clients ;  it  will  save  him  the  risk  of  having 
his  contract  set  aside ;  but  further  than  that  I  do  not,  as  at 
present  advised,  think  it  is  shown  that  there  was  anything 
morally  wrong  in  the  conduct  of  Mr.  John  Watt,  Jun.,  and 
Dr.  Watt  is  free  from  blame  altogether  as  far  as  I  can  per- 
ceive except  BO  far  as  he  was  aware  that  his  brother  was 

(')  Proverbs  xx,  14, 
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very  likely  to  make  the  contract  with  people  who  might  trust 
liim — certainly  not  further  than  that.  My  Lords,  I  have 
come  to  the  conclusion  (I  am  sorry  for  it,  because  I  think  it 
presses  hardly  upon  Dr.  Watt),  that  the  contract  is  one  entire 
contract  for  all  tne  four  houses  as  a  lump  thing,  and  if  we 
were  to  say  that  one  part  of  it  should  be  set  aside  and  the 
other  part  enforced,  we  should  really  be  making  two  con- 
tracts of  it.  It  follows  that  if  we  say  that  it  ought  to  be  set 
aside  in  the  case  of  John  Watt,  Jun.,  it  must  be  set  aside 
altogether,  and  consequently  the  appeal  must  be  allowed 
in  toto, 

*LoRD  Gordon  (*).  Mv  Lords,  in  this  case  there  [277 
has  been  considerable  difference  of  opinion  in  the  court  be- 
low, and  therefore  the  case  as  submitted  to  us  has  presented 
some  difficulties.  Those  difficulties  arise,  however,  chiefly 
from  the  inferences  to  be  deduced  from  the  facts  which  have 
been  in  controversy  in  the  case.  So  far  as  regards  the  law 
I  think  there  is  really  very  little  if  any  difference  between 
the  views  of  the  learned  judges  in  the  court  below  and  the 
views  of  your  Lordships.  In  fact,  the  law  of  Scotland  has 
to  a  great  extent  been  founded  upon  the  English  decisions. 

The  question  of  fact  was  the  matter  that  created  anv  diffi- 
culty— and  it  was  the  only  difficulty — in  the  court  oelow. 
That  question  was  whether  Mr.  John  Watt,  Jun.,  acted  as 
agent  for  the  McPherson  trustees.  Now  I  am  of  opinion 
with  Lord  Shand  and  Lord  Curriehill,  that  there  is  proof 
that  Mr.  Watt  acted  as  agent  for  the  trustees  in  reference  to 
trust  matters,  but  still  it  was  only  to  a  small  extent,  and  I 
do  not  hold  that  tl^at  is  sufficient  to  inculpate  him  so  far  as 
regards  the  issue  raised  in  the  present  case.  But  I  think  it 
is  proved  that,  after  Mr.  Edmond  ceased  to  carry  on  active 
business,  or  after  his  death,  whatever  business  required  to 
be  performed  for  the  trustees,  although  perhaps  not  always 
in  trust  matters,  was  performed  by  Mr.  Watt.  The  trust 
business,  however,  was  very  limited  in  amount  after  Mr.  Ed- 
mond's  death.  But  then  we  have  also  to  consider  (and  this 
is  the  point  chiefly  urged  by  the  respondents)  whether  there 
is  evidence  that  Mr.  watt  really  was  acting  as  agent  in  hoc  re 
for  the  trustees  with  reference  to  the  sale  of  these  properties. 
Now  upon  that  part  of  the  case  I  must  say  that  looking  to 
what  has  been  proved,  I  think  that  he  must  be  regarded  as 
having  so  acted.  He  did,  in  point  of  fact,  act  as  agent  for 
the  trustees  in  several  trust  matters,  and  I  think  the  infer- 
ence to  be  drawn  from  the  facts  established  by  evidence  in 
the  ease  is  that  he  was  the  agent  for  the  trustees  with  refer- 

{})  Revised  by  his  Lordship. 
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ence  to  the  sale  of  the  houses  in  question.  He  was  advising 
Mr.  McPherson,  who  represented  his  sisters,  the  trustees,  as 
to  the  sale  of  the  houses.  He  (Mr.  Watt)  recommended  that 
the  properties  should  not  be  advertised  for  sale,  and  said 
that  lie  would  try  to  find  a  purchaser  for  them.  That  brings 
278]  hina  into  very  immediate  *contact  with  Mr.  McPherson 
upon  a  most  important  matter.  He  says,  Do  not  advertise 
the  subjects  for  sale,  I  will  endeavor  to  find  a  purchaser.  I 
think  this  shows  that  he  was  an  agent  in  the  matter  for  the 
trustees.  It  was  for  the  benefit  of  the  trustees  that  he  was 
to  try  to  find  a  purchaser ;  he  professedly  and  openly  Had 
no  personal  interest  in  the  matter,  and  he  could  not  make  a 
charge  against  any  person  except  the  trustees  for  the  trouble 
he  took.  If  he  found  a  purchaser  he  would  be  paid  for  his 
trouble  by  means  of  the  fees  which  he  would  receive  as  agent 
for  the  trustees  with  reference  to  the  disposition  which  would 
be  granted  by  the  trustees  to  the  purchaser.  I  may  refer  your 
lordships  to  the  missive  of  sale  by  which  it  was  provided 
that  the  purchaser  should  pay  ''all  expenses  connected  with 
the  transier."  Now,  if  there  had  been  a  transfer  or  dispo- 
sition executed  carrying  out  these  missives,  it  would  have 
naturally  fallen  to  Mr.  Watt  to  adjust  that  transfer  on  be- 
half of  the  trustees,  but  under  the  provision  in  the  missives 
the  trustees  would  have  been  relieved  of  their  share  of  the 
expenses  and  the  purchaser  would  have  been  bound  to  pay 
Mr.  Watt  the  expenses  incurred  to  him  on  behalf  of  the  trus- 
tees with  reference  to  the  transfer. 

I  think,  therefore,  that  Mr.  Johu  Watt,  Jun.,  was  the  agent 
for  the  trustees,  for  the  sale  of  the  houses  in  question.  That 
being  so,  I  think  there  can  be  no  doubt  of  the  law  to  be  ap- 
plied to  the  case.  It  has  been  so  fully  stated  by  the  noble 
and  learned  Lord  on  the  woolsack  that  it  is  unnecessary  for 
me  to  do  more  than  to  say  that  I  quite  concur  in  the  views 
which  have  been  expressed. 

Judgment  of  the  House : — Ordered  and  Adjudged,  That 
the  interlocutor  of  the  Lords  of  Session  in  Scotland, 
of  the  First  Division,  of  the  2d  of  March,  1877,  com- 
plained of,  be,  and  the  same  is  hereby  reversed, 
and  that  the  cause  be,  and  the  same  is  hereby  re- 
mitted  back  to  the  Court  of  Session  in  Scotland, 
with  directions  to  reduce,  decern,  and  declare  in 
terms  of  the  conclusions  of  the  summons  for  reduc- 
tion :  And  it  is  further  Ordered,  That  the  respond- 
ents do  repay  to  the  appellants  any  costs  paid  by 
them  under  the  interlocutor  of  the  ^d  of  March,  1877, 
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appealed  from :  And  it  is  further  Ordered,  That  the 
respodents  do  pay  to  the  appellants  the  costs  incur- 
red by  them  in  this  appeal. 

Agents  for  the  appellants :  Simsorij  Wdktford  &  Sirnson. 
Agent. for  the  respondents:  M.  M.  Oloag. 

See  20  Eng.  Rep.,  125  note.  entitle  them  to   no   precedence  over 

Where  the  officers  and  directors  of  an  general  creditors  in  the  distribution  of 

insoWent  corporation,  which  is  in  debt  the  proceeds  of  a  sheriff's  sale  of  the 

to  them,  undertake  to  gain  precedence  personal  property:   Hopkins's  Appeal, 

of  other  creditors  by  obtaining  judg-  8  Weekly  Isotes  Cas.  (Penn.),  32,  to 

ment  by  default  and  issuing  execution  appear  in  89  Penn.  St.  K.,  .... 
thereou,  it  is  a  fraud  in  law  which  will 


[8  Appeal  Cases,  279.] 

H.L.  (Scl),  Dec  18, 1877. 

[HOUSE  OF  LORDS.] 

•Simpson  and  Company  et  al.^  Appellants ;  Thom-     [279 

SON,  BuRKELL  et  al.^  Kespondents. 

CoQuiom  of  two  SfUpt — One  loH — Both  belonging  to  the  9ame  Oumer — Claime  of  Under- 
wrUere  and  Others— 1*1  A  18  Vict.  c.  104,  and  26  d:  26  VicL  e.  68. 

There  is  no  Independent  right  in  underwriters  to  maintain  in  their  own  name,  and 
without  reference  to  the  person  insured,  an  action  for  damage  to  the  thin^  insured. 

Although  the  underwriters  have  paid  for  a  total  loss,  and  are  entitled  to  all  the  ' 
rights  in  the  injured  ship  which  belong  to  its  owner,  yet  if  that  owner  cannot  assert 
a  right  for  damages  against  the  wrongdoer,  neither  can  the  underwriters. 

Two  ships,  the  property  of  the  same  owner,  collided ;  the  underwriters  paid  the  in- 
surance effected  on  the  lost  ship,  and  then  claimed  to  rank  pari  passu,  with  the 
owners  of  cargo  destroyed,  in  the  distribution  of  the  fund  lo<%ed  in  court  by  the 
owner  as  proprietor  of  the  ship  which  did  the  damage  : 

^e2(f  (reversing  the  decision  of  the  court  below),  that  the  underwriters  had  no  such 
right  under  the  circumstances  of  the  case. 

Fer  Ths  Lord  Chamcellor  (*) :  The  underwriters'  risht  must  be  asserted  in  the 
name  of  the  person  insured,  but  if  he  be  the  person  who  nas  caused  the  damage,  the 
right  cannot  oe  maintained  against  himself. 

Fer  Loan  Penzance  :  The  underwriters  of  the  lost  ship  have  no  right  of  action 
agunst  the  owner  of  the  ship  that  did  the  mischief,  as  he  himself  had  no  such  right, 
inasmuch  as,  being  the  owner  of  both  vessels,  any  right  of  action  he  had  must  be  a 
right  of  action  agamst  himself,  which  is  an  absurdity,  and  a  thing  unknown  to  the  law. 

On  the  4th  of  February,  1876,  the  steamship  Dunluce 
Castle,  on  her  passage  from  London  to  Leith,  when  near 
LowestofF,  was  run  down,  and  destroyed,  by  the  steamship 
Fitzmaurice.  Both  vessels  belonged  to  the  same  owner,  Mr. 
WUliam  Burrell,  of  Glasgow. 

Under  the  Mercantile  Shipping  Acts  (*)  Mr.  Burrell  peti- 
tioned the  court  to  limit  his  liability,  as  owner  of  the  Fitzmau- 
rice, to  those  who  had  suffered  by  the  collision,  to  a  sum  of 
J^,690 ;  equalling  the  value  of  the  ship  in  fault  at  £8  per  ton. 

(1)  Lord  Gums.     (^  17  (fe  18  Vict  c.  104,  s.  614,  and  26  &  26  Vict.  c.  68,  a.  64. 
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280]  *The  respondents  (other  than  Burrell)  are  under- 
writers, who  having  insured  the  Dunluce  Castle,  had  paid 
Mr.  Burrell,  as  the  owner,  under  two  time  policies  effected  by 
him,  £6,000  as  for  a  total  loss.  For  this  sum  they  claimed 
to  rank  with  Messrs.  Simpson  &  Co.,  owners  of  cargo  lost; 
and  the  other  claimants,  upon  the  fund  of  £3,690.  The  First 
Division  of  the  Court  of  Session,  on  the  24th  of  November, 

1876,  pronounced  the  following  interlocutor: 

Find  that  the  petitioner  is  liable,  in  respect  of  the  collision  mentioned  in  the 
petition,  for  the  sum  of  £3,590  Ss.,  with  interest  thereon  at  the  rate  of  fonr  per 
cent,  per  annum  from  the  4th  Febraarj,  1876,  till  the  date  of  consignation,  and 
limit  the  liability  of  the  petitioner,  as  owner  of  the  steamship  Fitzmaurioe,  in  re- 
spect of  said  collision  accordingly;  repel  the  claim  made  by  the  petitioner,  and 
rank  and  prefer  the  wJwle  othSr  daimanis  pari  pcutni  on  said  fuiML,  and  appoint 
a  state  or  scheme  of  dwision  of  said  fund  to  he  lodged  hv  the  petitioner,  showing 
the  amount  due  to  each  claimant  in  respect  of  the  above  findings :  Find  the  peti- 
tioner liable  to  the  claimants  in  the  expenses  of  this  process,  except  such  ex- 
penses, if  any,  as  have  been  sctdy  occasioned  by  the  discussion  hetu)een  the  claimants 
Thomas  Thomson  and  others,  and  Simpson  d  Co,  and  others;  and  with  regard 
to  the  said  last-mentioned  expenses,  find  the  said  Simpson  db  Co,  and  others  liable 
to  the  said  Thomas  Th^omson  and  otJiers  (>). 

This  interlocutor  was  confirmed  on  the  10th  of  March, 

1877,  the  court  repelling  the  objection  made  by  the  appel- 
lants Simpson  &  Co.,  that  the  underwriters  were  not  en- 
titled to  rank  pari  passu  with  them. 

On  appeal  to  the  House — 

Mr.  watkin  Williams^  Q.C.,  and  Mr.  /.  C.  Mathew^  con- 
tended for  the  appellants,  that  the  respondents  the  under- 
writers had  no  claim  to  rank  pari  passu  on  the  fund,  their 
rights  being  subordinate  to,  and  dependent  on  those  of  the 
assured  Burrell,  who  could  not  have  maintained  the  claim, 
because  any  right  of  action  he  had  must  be  a  right  of  action 
against  himselr,  which  was  an  absurdity.  Underwriters  had 
to  sue  for  damages  in  the  name  of  the  insured :  North  of 
England  Insurance  Association  v.  Armstrong  (').  The  cases 
also  cited  were  Miller  v.  Woodfall  {*) ;  Diicoh  v.  Sadlier  (*) ; 
JRandalv.  Cockran{*). 

Mr.  Benjamin,  Q.C.,  and  Mr.  B.  Clarkson,  contended  for 
281]  the  *re8pondents,  that  the  judgment  of  the  court  be- 
low was  correct.  It  was  clearly  laid  down  in  the  North  of 
England  Insurance  Association  v.  Armstrong  (")  that  the 
underwriters,  on  a  payment  for  a  total  loss,  acquired  a  right 
to  whatever  could  be  recovered  against  the  owners  of  the 
vessel  in  fault.  This  rule  followed  the  principle  laid  down 
in  Stewart  v.  Oreenock  Marine  Insurance  Company  (*).    The 

(')  Scotch  Cases,  4th  Series,  voL  iv.,        (<)  6  M.  &  W.,  405,  418. 

D.  177.  (*)  1  Ves.  Sen.  97. 

(«)  Law  Rep.,  6  Q.  B.,  244.  («)  2  H.  L.  C,  159*;  1  Macq.,  828. 
(»)  8  E.  &  B.,  498. 
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Tinderwritera  obtained  all  the  shipowners'  rights  at  the  mo- 
ment of  the  collision :  Davidson  v.  Casei^) ;  Lord  President's 
opinion  {') ;  Phillips  on  Insurance  (*).  The  fact  of  both  ships 
being  owned  by  tne  same  person  did  not  exempt  the  fund 
from  liability  to  the  respondents.  According  to  commercial 
law  ships  were  personified,  and  being  away  from  the  owner's 
control,  the  underwriters  took  the  place  of  the  owner  of  the 
Dunluce  Castle,  thus  making  the  owner  of  the  Fitzmaurice 
a  stranger.  The  underwriters  had  an  inchoate  interest  in 
the  ship  before  the  loss,  and  independent  of  it;  and  had 
Buch  an  interest  in  the  ship's  welfare  and  protection  as  would 
support  an  action  by  them  in  their  own  name  and  behalf 
against  any  wrongdoer.  Had  the  ships  been  owned  by  dif- 
ferent persons,  the  underwriters  would  have  been  entitled 
to  rank  against  the  fund,  and  this  right  could  not  be  affected 
by  the  accidental  circumstance  that  both  ships  belonged  to 
the  same  owner.    They  also  cited  McKenzie  v.  Whitworth  (*). 

Mr.  WalJcin  Williams^  was  heard  in  reply. 

The  following  opinions  were  delivered  by  the  Law  Peers  (*). 

The  Lord  Chancellor  {•) :  My  Lords,  Mr.  Burrell,  as 
the  owner  of  the  Fitzmaurice,  the  vessel  that  was  in  fault, 
and  admitting  his  liability,  petitioned  the  Court  of  Session, 
tinder  the  Merchant  Shipping  Acts  O,  to  stop  all  actions  in- 
stituted against  him,  paymg  into  court  the  sum  of  £3,590, 
being  the  tonnage  liability  fixed  by  the  statute,  and  leaving 
*tbose  who  had  any  claim  or  right  of  action  against  [282 
him  to  establish  it  against  that  sum. 

In  the  proceedings  consequent  on  Burrell's  petition  the 
appeUants,  as  owners  of  the  cargo  on  board  the  Dunluce 
Castle,  made  and  established  a  claim  against  the  fund,  as 
did  also  the  master  and  seamen  of  the  ship,  in  respect  of 
their  effects  lost  in  the  collision,  and  the  underwriters  also 
made  a  claim  on  the  ground  that  they  had  paid  £6,000  to 
Burrell  under  the  two  insurances  on  tne  Dunluce  Castle  as 
upon  a  total  loss,  and  ought  to  rank  as  creditors  against  the 
fund  in  medio  for  that  amount. 

The  appellants  resisted  the  right  of  the  underwriters  to 
share  in  tne  distribution  of  the  fund ;  but  the  Court  of  Ses- 
sion bv  the  interlocutors  (■)  under  appeal  have  sustained 
the  right  of  the  underwriters,  and  your  Lordships  have  now 
to  say  whether  that  decision  is  correct. 

(')  8  Price,  642;  6  Moo.,  116.  (*)  Having  been  revised  by  their  Lord- 

(*)  Scotch  Cases,  4th   Series,  vol.  iv,    ships  in  print. 
p.  180.  (•)  Lord  Cairns. 

(«)  Vol.  ii.  p.  882,  888.  CO  17  A  18  Vict  c  104 ;  26  A  26  Vict 

if)  10  Ex.,  142.  C  68,  8.  64. 

(«)  Scotch  Cases,  4th  Series,  vol  hr,  p.  177. 
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My  Lords,  I  ought  in  the  first  place  to  state  that  in  my 
opinion  the  question  must  be  considered  just  as  if  the  under- 
writers had  brought  an  action  against  Burrell.  It  is  true  that 
under  the  Merchant  Shipping  Acts  all  actions  against  Burrell 
have  been  restrained,  and  a  limited  sum  of  money  has  been 
paid  into  court  to  answer  ratably,  as  far  as  it  will  snfSce, 
the  claims  of  all  persons  who  have  brought,  or  might  bring 
actions  against  him.  But  the  Merchant  Shipping  Acts  do 
not  profess  to  create  any  new  right.  On  the  contrary,  they 
act  in  restraint  of  existing  rights,  substituting  merely  a  lim- 
ited for  an  unlimited  liability.  The  question  must  be  looked 
at,  therefore,  in  the  same  way  as  it  would  be  if,  all  other 
things  remaining  the  same,  the  underwriters  were  not  in  com- 
petition with  any  other  claimants,  but  were  suing  Burrell 
lor  damages  on  the  ground  that  his  ship,  the  Fitzmaurice, 
had  through  careless  navigation  run  down  his  other  ship 
the  Dunluce  Castle,  upon  which  they,  being  the  insurers, 
had  paid  as  for  a  total  loss. 

My  Lords,  the  learned  counsel  who  argued  this  case  at 
your  Lordships'  bar  on  behalf  of  the  respondents  could  not 
suggest  that  such  an  action  had  ever  been  brought,  nor  could 
they  point  out  in  any  text-book  or  in  any  decided  case,  any 
authority  that  such  an  action  could  be  maintained. 
283]  *ln  order,  however,  to  determine  whether  such  an 
action  could  be  maintained  it  is  necessary  to  ascertain  the 
principle  upon  which  the  underwriters,  having  paid  as  upon 
a  total  loss,  are  held  to  succeed  to  whatever  can  be  recovered 
in  respect  of  the  thing  insured. 

The  Lord  President  (*)  states  this  principle  thus : 

It  is  necessary  to  consider  very  particularly  what  is  the  effect  of  a  total  loss, 
either  actual  or  constructive,  as  in  a  question  between  the  owners  and  the  under- 
writers of  the  lost  vessel.  There  can  be  no  doubt  that  whether  the  loss  be  actual 
or  constructive,  if  it  be  a  total  loss,  the  property  of  the  sunk  vessel  passes  to  the 
underwriters.  And  it  is  also  quite  settled  that  all  the  incidents  of  that  property 
pass  with  it.  But  it  is  necessary  to  go  a  little  deeper  than  that  general  state- 
ment of  principle,  in  order  to  see  what  is  the  precise  relation  of  the  underwriters 
and  the  owners  after  the  property  of  the  vessel  has  so  passed  from  the  one  to  the 
other.  It  is  quite  clear  that  in  any  transference  either  of  an  heritable  subject  or 
of  a  corporeal  movable  by  voluntary  conveyance,  nothing  passes  as  an  incident 
of  the  subject  of  the  nature  of  a  claim  of  damages.  The  disponee  of  an  herita- 
ble subject,  or  the  purchaser  of  a  corporeal  movable,  takes  it  just  as  it  stands 
at  the  time  of  the  conveyance,  with,  of  course,  all  the  incidental  rights  belong- 
ing to  it  as  a  piece  of  property ;  but  it  is  quite  clear  that  in  such  a  case  a  claim 
of  damage  for  injury  done  to  that  property  before  transference  takes  place  could 
never  pass  along  with  the  conveyance  of  the  subject.  Now  it  is  quite  settled 
that  in  that  kind  of  vendition  which  takes  place  by  the  operation  of  law,  when 
the  underwriter  pays  the  contents  of  his  policy  upon  a  sunk  ship,  a  claim  of 
damages  against  a  vessel  which  has  caused  the  loss  of  the  ship  by  collision  does 

(*)  Scotch  Oases,  4th  Series,  voL  iv,  p.  179. 
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pass  aloD^  with  the  propertj  of  what  remains  of  the  vessel ;  and  therefore  it  is 
quite  obvioQS  from  that  consideration  alone,  without  going  any  further,  that  the 
transference  which  is  operated  by  force  of  law  when  me  underwriter  pays  under 
Lis  policy  upon  the  lost  ship  is  something  quite  different  from  an  ordinary  vol- 
untary  conveyance  of  a  corporeal  movable. 

And  further  on,  the  Lord  President  continues  thus : 

Then,  is  it  to  be  said  that  when  the  property  of  the  sunk  vessel  has  passed  to 
the  underwriters  with  all  its  incidents,  including  the  right  to  claim  against  the 
offending  ship  for  the  damage  done  by  the  collision,  is  it  to  be  said  that  the 
owner  of  the  offending  vessel  shall  escape  from  this  liability  because  he  was 
also  owner  of  the  sunk  ship?  I  confess  I  am  quite  unable  to  see  any  ground  in 
law  for  holding  that.  It  seems  to  me,  on  the  contrary,  to  be  quite  clear  that 
the  operation  of  the  legal  assignment  of  the  ship  from  the  owner  to  the  under- 
writers is  to  carry  with  it  all  the  rights  which  would  have  belonged  to  any  owner 
of  that  vessel,  no  matter  who  he  might  be  ;  and  as  soon  as  by  that  legal  assign- 
ment the  owner  of  the  offending  ship  ceased  to  be  owner  of  the  Dunluce  Castle 
there  was  no  longer  any  identity  of  persons  between  the  party  who  makes  the 
claim  and  the  party  who  is  liable  to  satisfy  the  claim.  That  identity  is  put  an 
end  to  by  the  operation  of  *law,  and  therefore  I  think  that  the  under-  [284 
writers  in  these  circumstances  would  have  a  perfectly  good  ground  for  action 
against  the  owner  of  the  fltzmaurice  to  make  good  the  damage  caused  by  the 
collision. 

The  view  of  the  Lord  President,  therefore,  appears  to  be, 
that  after  payment  by  the  underwriters  as  on  a  total  loss, 
there  is  effected,  by  some  independent  operation  of  law,  a 
transfer  of  whatever,  if  anything,  can  be  recovered  in  specie 
of  the  thin^  insured,  and  that  there  is  also  created  by  a  sim- 
ilar oi)eration  of  law,  and  by  reason  of  the  transfer  of  the 
thing  insured,  an  independent  right  in  the  underwriters  to 
maintain  in  their  own  name,  and  without  reference  to  the 
person  insured,  an  action  for  the  damage  to  the  thing  insured, 
which  was  the  cause  of  the  loss. 

My  Lords,  speaking  with  ^eat  respect  for  the  Lord  Presi- 
dent, and  the  other  learned  judges  who  followed  his  opinion, 
I  feel  bound  to  say  I  am  not  aware  of  any  authority  for  the 
view  of  the  case  thus  taken  by  him.  The  case  cited  by  him 
of  The  North  of  England  Insurance  Company  v.  Arm- 
strong  (*)  does  not  appear  to  me  to  touch  the  question.  The 
reasoning  of  the  Lord  President  would  be  inapplicable  to  the 
case  of  a  partial  loss ;  and  yet  no  one  would  dispute  the 
right  of  underwriters,  after  paying  to  A.  on  a  partial  loss 
occasioned  to  his  ship  by  the  collision  of  the  ship  of  B.,  to 
sue  B.  if  his  ship  was  in  fault.  I  know  of  no  foundation 
for  the  right  of  underwriters,  except  the  well-known  princi- 
ple of  law,  that  where  one  person  nas  agreed  to  indemnify 
another,  he  will,  on  making  good  the  indemnity,  be  entitled 
to  succeed  to  all  the  ways  and  means  by  which  the  person 
indemnified  might  have  protected  himself  against  or  reim- 

(»)  Law  Rep.,  6  Q.  B.,  244. 
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bursed  himself  for  the  loss.  It  is  on  this  principle  that  the 
underwriters  of  a  ship  that  has  been  lost  are  entitled  to  the 
ship  in  specie  if  they  can  find  and  recover  it ;  and  it  is  on 
the  same  principle  that  they  can  assert  any  right  which  the 
owner  of  the  ship  might  have  asserted  against  a  wrongdoer 
for  damage  for  the  act  which  has  caused  the  loss.  But 
this  right  of  action  for  damages  they  must  assert,  not  in 
their  own  name  but  in  the  name  of  the  person  insured,  and 
if  the  person  insured  be  the  person  who  has  caused  the 
damage,  I  am  unable  to  see  how  the  right  can  be  asserted 
at  all. 

The  case  of  Tates  v.  Whyte  (*)  involved  questions  analo- 
285]    gous  to,  *and,  as  it  seems  to  me,  decisive  of  the 

S resent.  The  plaintiff  was  there  suing  the  defendants  for 
amazing  his  ship  by  collision,  and  the  defendants  sought 
to  deduct  from  the  amount  of  damages  to  be  paid  by  them 
a  sum  of  money  paid  to  the  plaintiff  by  his  insurers  in  re- 
spect of  such  damage ;  and  if  the  insurers  had  possessed  an 
independent  right  of  action  against  the  defendants,  the  de- 
fendants might  no  doubt  have  been  right  in  their  contention. 
I  think  it  desirable  to  read  to  your  Lordships  what  was  said 
by  some  of  the  learned  judges  in  that  case.  Chief  Justice 
Tindal  says  (*) : 

I  think  this  case  is  decided  in  principle  by  that  of  Mason  v.  8aiMbury(^. 
There,  a  party  whose  property  had  been  bamt  by  a  mob,  was  allowed,  after 
receiving  the  amount  of  his  loss  from  an  insurance  office,  to  sue  the  hundred  on 
the  statute  1  Geo.  1  for  the  benefit  of  the  insurers.  The  only  distinction  be- 
tween that  case  and  the  present  is,  that  there  the  action  for  the  wrong  was 
brought  at  the  instance  of  the  insurance  office,  which  is  not  the  case  here.  But 
it  establishes  that  a  recovery  upon  a  contract  with  the  insurers  is  no  bar  to  a 
claim  for  damages  against  the  wrongdoer.  Lord  Mansfield  says  :  "  Though  the 
office  paid  without  suit  this  must  be  considered  as  without  prejudice,  and  it  is, 
to  all  intents,  as  if  it  had  never  been  paid.  The  question  comes  to  this.  Can  the 
owner  of  the  house,  having  insured  it,  come  against  the  hundred  under  tnis  act  T 
Who  is  first  liable  ?  If  the  hundred  be  first  liable  it  makes  no  difference.  If 
the  insurers  be  first  liable,  then  payment  by  them  is  a  satisfaction,  and  the  hun- 
dred is  not  liable.  But  the  contrary  is  evident  from  the  nature  of  the  contract 
of  insurance.  It  is  an  indemnity.  We  every  day  see  the  insured  put  in  the 
place  of  the  insurer.  In  abandonment  it  is  so  ;  and  the  insurer  uses  the  name 
of  the  insured.  It  is  an  extremely  clear  case.  The  act  puts  the  hundred  in  the 
place  of  the  trespasser  ;  and  on  principles  of  policy,  I  am  satisfied  it  is  to  be 
considered  as  if  the  insurers  had  not  paid  a  farthing."  That  the  insurers  may 
recover  in  the  name  of  the  assured  after  he  has  been  satisfied  appears  from 
Bandal  v.  Cockran{*),  where  it  was  held  that  they  had  the  plainest  equity  to 
institute  such  a  suit.  Such,  therefore,  is  the  situation  of  the  underwriters 
here,  that  this  case  has  received  its  answer  from  it.  If  the  plaintiff  cannot 
recover,  the  wrongdoer  pays  nothing,  and  takes  all  the  benefit  of  a  policy 
of  insurance  without  paying  the  premium.  Our  judgment  must  be  for  the 
plaintiffs. 

(»)  4  Bing.  N.  C,  272.  (»)  8  Douglas*  Rep.,  61. 

O  4  Bing.  N.  C,  282.  {*)  1  Ves.  Sen.,  97. 
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Mr.  Justice  Park  says  (*) : — 

I  am  of  the  same  opinion.  This  point  has  been  decided  ever  since  the  time  of 
Lord  flardwicke :  so  mach  so  that  it  has  been  laid  down  in  text- writers,  that 
where  the  assured,  who  has  been  indemnified  for  a  wrong  recovers  from  the 
wrongdoer,  the  insurers  may  recover  the  amount  from  the  assured.  In  JSandal 
T.  Cockran  it  was  said  they  liad  the  clearest  equity  to  use  the  name  of 
*the  assured,  in  order  to  reimburse  themselves ;  and  in  Mason  v.  Sains-  [286 
bury{*)  the  judges  were  all  unanimous;  they  held,  indeed,  that  the  insurers 
could  not  sue  in  their  own  names,  but  they  confirmed  the  genertd  doctrine  that 
the  wrongdoer  should  be  ultimately  liable,  notwithstanding  a  payment  by  the 
insurers. 

Mr.  Justice  Vaughan  says  (') : — 

No  case  has  been  cited  which  establishes  the  point  contended  for  on  behalf  of 
the  defendants,  while  Handal  v.  Coekran  and  Mason  v.  Sainsbury  are  in  point 
for  the  plaintiff.  In  Mason  v.  Sainsbury  it  was  argued  as  here,  that  the  plain- 
tiff having  received  his  Indemnity  from  the  insurers,  could  not  recover  a  second 
time  from  the  hundred  ;  but  Lord  Mansfield  said  :  "  Who  is  first  liable?  If  the 
bandied  be  first  liable,  still  it  makes  no  difference  ;  if  the  insurers  be  first  liable, 
then  payment  by  them  is  a  satisfaction,  and  the  hundred  is  not  liable.  But  the 
contrary  is  evident,  from  the  nature  of  the  contract  of  insurance.  It  is  an  in- 
demnity. We  every  day  see  the  insured  put  in  the  place  of  the  insurer."  And 
in  Clark  v.  The  Hundred  of  Blything  (>),  the  authority  of  Mason  v.  Sainsbury 
was  expressly  recognized  by  Lord  Tenterden. 

My  Lords,  these  authorities  seem  to  me  to  be  conclusive 
that  the  right  of  the  underwriters  is  merely  to  make  such 
claim  for  damages  as  the  insured  himself  could  have  made, 
and  it  is  for  this  reason  that  (according  to  the  English  mode 
of  procedure)  they  would  have  to  make  it  in  his  name ;  and 
if  tnis  is  so,  it  caunot  of  course  be  made  against  the  insured 
himself. 

It  may  be  said  that  this  view  of  the  law  inflicts  consider- 
able hardship  upon  the  underwriters.  I  am  not,  however, 
satisfied  that  this  is  the  case.  Either  the  policy  by  which 
the  underwriters  are  bound  is  an  insurance  against  perils  of 
the  seas  arising  from  the  negligent  navigation  of  any  other 
vessel,  even  although  that  vessel  belong  to  the  person  in- 
sured, or  it  is  not.  If  it  is  not  an  insurance  against  such  a 
peril  of  the  sea,  the  underwriters  should  defend  themselves 
accordingly^,  and  decline  to  pay  for  the  loss.  If,  on  the  other 
hand,  the  insurance  is  a  contract  to  indemnify  against  the 
consequences  of  the  negligent  navigation  of  any  other  ship 
of  the  insured,  it  would  b^  little  short  of  an  absurdity  that 
the  underwriters  should  in  the  first  place  indemnify  the  in- 
sured for  the  consequences  of  that  negligent  navigation 
according  to  their  contract,  and  immediately  afterwards 
recover  the  amount  back  from  the  insured  as  damages  occa- 
sioned by  this  negligent  navigation. 

*I  must,  therefore,  move  your  Lordships  that  the  [287 
interlocutor  of  the  24th  of  IS  ovember,  1876,  be  varied,  by  in- 

O  4  Bing.  N.  C,  283.  (»)  8  Douglas'  Rep.,  61.  O  2  B.  &  C,  264. 
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Berting  after  the  words  "rank  and  prefer  the  whole  of  the 
other  claimants,"  the  words  ''other  than  the  underwriters," 
and  by  inserting  a  finding  that  the  underwriters,  Thomas 
Thomson  and  others,  are  jointly  and  severally  liable  to  the 
appellants,  Simpson  &  Co.  and  others,  with  regard  to  the  ex- 

¥enses  occasioned  by  the  discussion  between  the  claimants 
homas  Thomson  and  others,  and  Simpson  &  Co.  and  others ; 
and  that  the  interlocutor  of  the  10th  of  March,  1877,  should 
be  reversed,  with  a  declaration  that  the  objections  for  Simp- 
son &  Co.,  and  Henderson,  Hogg  &  Co.,  ought  to  have  been 
received. 

Lord  Penzance  :  The  facts  which  give  rise  to  the  ques- 
tion in  this  case  are  undisputed,  and  are  these :  Mr.  Burrell 
was  the  sole  owner  of  two  vessels,  the  Dunluce  Castle  and 
the  Fitzmaurice,  which  came  into  collision  at  sea.  The  col- 
lision was  due  entirely  to  the  negligence  of  those  in  charge 
of  the  Fitzmaurice,  and  the  result  of  it  was  that  the  other 
vessel  (the  Dunluce  Castle)  and  her  cargo  were  wholly  lost. 
Mr.  Burrell,  as  owner  of  the  ship  in  mult,  instituted  this 
suit,  under  the  provisions  of  the  Mercantile  Shipping  Acts, 
for  the  purpose  of  limiting  his  liability  to  those  who  had 
suffered  by  the  collision  to  a  sum  equalling  the  value  of  the 
ship  in  fault,  calculated  at  £8  per  ton,  and  has  paid  into  a 
bank  under  order  of  the  court  that  sum  to  be  distributed  by 
the  court  among  those  entitled  to  it. 

The  respondents  are  underwriters  who  had  insured  the 
vessel  which  was  sunk  (the  Dunluce  Castle),  and  who  have 
paid  Mr.  Burrell,  as  the  owner  of  that  vessel,  under  a  valued 
policy  effected  with  them  by  him,  the  sum  of  £6,000  as  for 
a  total  loss.  For  this  sum  they  have  claimed  to  rank  with 
the  other  claimants  upon  the  fund  in  court,  and  the  question 
is  whether  they  are  entitled  to  do  so.  The  court  below  have 
affirmed  their  right,  and  allowed  the  claim ;  and  it  is  from 
that  decision  that  the  present  appeal  is  brought. 

As  the  claim  thus  put  forward  is  made  under  the  provi- 
sions of  the  statutes  above  referred  to,  I  will  call  attention  to 
288]  those  ^provisions.  The  25  &  26  Vict.  c.  63,  s.  54, 
provides  "  that  the  owner  of  any  ship  shall  not  (except  in 
cases  of  their  actual  fault  or  privity)  be  answerable  in  aam- 
ages  in  respect  of  loss  or  damage  to  ships  or  goods,"  in  an 
amount  exceeding  £8  per  ton  of  the  ship  doing  the  injury. 
And  the  statute  17  &  18  Vict.  c.  104,  s.  514  (vmich  is  incor- 
porated with  the  last  mentioned  act),  provides  that  "in  cases 
where  any  liability  is  alleged  to  have  been  incurred  by  any 
owner"  in  respect  of  injuries  to  ships  or  goods,  &c.,  "and 
several  claims  are  made  or  apprehended,"  a  suit  may  be  in- 
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stituted  by  such  owner  ''for  the  purj)08e  of  determining  the 
amount  of  such  liability  and  for  distribution  of  such  amount 
ratably  among  the  claimants." 

From  these  provisions  it  is,  I  think,  clear  that  no  claim 
upon  the  fund  can  properly  be  made  except  in  respect  of 
some  '* liability"  of  the  owner  to  the  claimant  by  reason  of 
an  injury  or  wrong  for  which  the  owner  would  be  ''answer- 
able m  damages  "  to  the  person  claiming.  And  accordingly 
the  objection  made  to  this  claim  by  ther  appellants  is  that 
the  underwriters  of  the  lost  ship  have  no  right  of  action 
against  the  owner  of  the  ship  that  did  the  mischief,  except 
such,  if  any,  as  they  may  have  derived  from  the  owner  of  the 
lost  ship  in  whose  place  they  may  claim  to  stand ;  and  that 
he  himself  had,  ana  could  have  no  such  right  of  action,  inas- 
much as  being  the  owner  of  both  vessels,  any  right  of  action 
he  had  must  be  a  ri^ht  of  action  against  himself  which  is  an 
absurdity,  and  a  thing  unknown  to  the  law. 

In  answer  to  this  oDJection  it  seems  to  have  been  consid- 
ered by  the  court  below  that  by  the  payment  of  a  total  loss 
and  the  cession  or  transfer  to  the  underwriters  of  the  vessel 
(or  whatever  might  remain  of  her)  which  followed  thereupon 
by  operation  of  law ;  some  new  right  of  action  sprung  up, 
or  was  created,  against  the  owner  of  the  wrongdoing  ship 
in  favor  of  the  underwriters. 

I  say  "new"  right  of  action,  because  the  right  of  action 
contemplated  is  something  different  from,  and  other  than, 
the  right  of  action  which  resided  in  the  owner  of  the  injured 
ship,  the  benefit  of  which  could  only  be  made  available  to 
the  underwriters  by  transference  from  that  owner,  and  con- 
sequently could  only  be  insured  in  his  name. 

My  Lords,  I  entirely  agree  with  the  reasoning  of  the  Lord 
♦Chancellor  upon  this  head,  and  am  of  opinion  that  [289 
there  is  no  warrant  to  be  found  in  the  existing  decisions  for 
such  a  proposition. 

But  in  the  argument  at  your  Lordships'  bar  the  learned 
counsel  for  the  respondents  took  their  stand  upon  a  much 
broader  ground.  They  contended  that  the  underwriters,  by 
virtue  of  the  policy  which  they  entered  into  in  respect  of  this 
ship,  had  an  interest  of  their  own  in  her  welfare  and  pro- 
tection, inasmuch  as  any  iniury  or  loss  sustained  by  her 
would  indirectly  fall  upon  them  as  a  consequence  of  their 
contract ;  and  that  this  interest  was  such  as  would  support 
an  action  by  them  in  their  own  names  and  behalf  against  a 
wrongdoer.  This  proposition  virtually  affirms  a  principle 
which  I  think  your  Lordships  will  do  well  to  consider  with 
some  care,  as  it  will  be  found  to  have  a  much  wider  applica- 
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tion  and  signification  than  any  which  may  be  involved  in  the 
incidents  oi  a  contract  of  insurance.  The  principle  involved 
seems  to  me  to  be  this — that  where  damage  is  done  by  a 
wroncdoer  to  a  chattel,  not  only  the  owner  of  that  chattel, 
but  all  those  who  bjr  contract  with  the  owner  have  bound 
themselves  to  obligations  which  are  rendered  more  onerous, 
or  have  secured  to  themselves  advantages  which  are  rendered 
less  beneficial  by  the  damage  done  to  the  chattel,  have  a  right 
of  action  against  the  wrongdoer  although  they  have  no  im- 
mediate or  reversionary  property  in  the  chattel,  and  no  pos- 
sessory right  by  reason  oi  any  contract  attaching  to  the  chat- 
tel itself,  such  as  by  lien  or  nypothecation. 

This,  I  say,  is  the  principle  involved  in  the  respondents' 
contention.  If  it  be  a  sound  one,  it  would  seem  to  follow 
that  if,  bv  the  negligence  of  a  wrongdoer,  goods  are  de- 
stroyed which  the  owner  of  them  had  bound  himself  by  con- 
tract to  supply  to  a  third  person,  this  person  as  well  as  the 
owner  has  a  right  of  action  for  any  loss  inflicted  on  him  by 
their  destruction. 

But  if  this  be  true  as  to  injuries  done  to  chattels,  it  would 
seem  to  be  equally  so  as  to  injuries  to  the  person.  An  in- 
dividual injured  by  a  negligently  driven  carriage  has  an  ac- 
tion against  the  owner  of  it.  Would  a  doctor,  it  may  be 
asked,  who  had  contracted  to  attend  him  and  provide  medi- 
cines for  a  fixed  sum  by  the  year,  also  have  a  right  of  action 
in  respect  of  the  additional  cost  of  attendance  and  medicine 
cast  upon  him  by  that  accident  ?  And  yet  it  cannot  be  de- 
nied that  the  doctor  had  an  interest  in  nis  patient's  safety. 
290]  III  like  manner  an  actor  or  singer  bound  for  a  *term 
to  a  manager  of  a  theatre  is  disabled  by  the  wrongful  act  of 
a  third  person  to  the  serious  loss  of  the  manager.  Can  the 
manager  recover  damages  for  that  loss  from  the  wrongdoer  ? 
Such  instances  might  be  indefinitely  multiplied,  giving  rise 
to  rights  of  action  which  in  modern  communities,  where  every 
complexity  of  mutual  relation  is  daily  created  by  contract, 
might  be  both  numerous  and  novel. 

My  Lords,  I  have  given  these  illustrations  because  I  fail 
to  see  any  distinction  m  principle  between  them  and  the  right 
asserted  by  the  underwriters  m  the  present  case ;  and  if  I 
am  right  in  so  regarding  them,  they  snow  at  least  how  much 
would  be  involved  in  a  decision  by  your  Lordships  whereby 
that  right  should  be  afSrmed. 

But  the  ground  upon  which  I  will  ask  your  Lordships  to 
reject  this  contention  of  the  respondents'  counsel  is  this — 
that  upon  the  cases  cited  no  precedent  or  authority  has  been 
found  or  produced  to  the  House  for  an  action  against  the 
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wrongdoer  except  in  the  name,  and  therefore,  in  point  of  law, 
on  the  part  of  one  who  had  either  some  property  in,  or  pos- 
session of,  the  chattel  injured.  On  the  other  hand,  the  exist- 
ence of  aathorities  in  which  the  suit  has  been  brought  in  the 
name  of  the  owner,  though  for  the  benefit  of  persons  having 
a  collateral  interest,  is  somewhat  strong  to  snow  that  such 
persons  had  no  right  of  action  in  themselves.  For  it  is  to  be 
presumed  that  a  person  having  such  a  right  would  pursue 
it  directly,  and  not  indirectly  through  the  name  of  another. 
The  observations  of  Lord  Mansfield,  in  the  case  of  Mason  v. 
Sainsbury  ('),  which  was  an  action  against  the  hundred  for 
damage  done  to  the  petitioner's  property,  the  value  of  which 
underwriters  had  already  paid,  throw  some  light  on  the  sub- 
ject : 

If  the  insurers  be  first  liable,  then  payment  to  them  is  a  satisfaction,  and  the 
hundred  is  not  liable.  Bat  the  contrary  is  evident  from  the  nature  of  a  contract 
of  insurance.  It  is  an  indemnity.  We  see  every  day  the  insurer  put  in  the 
place  of  the  assured.  In  abandonment  it  is  so,  and  the  insurer  uses  the  name  of 
the  assured. 

Chief  Justice  Tindal  quotes  this  language  in  the  case  of 
Yates  V.  Whyte  (•),  and  adds  : 

That  the  insurer  may  recover  in  ths  name  of  the  assured  after  he  has  been 
^satisfied  appears  from  Randal  v.  Coekran{*),  where  it  was  held  that  [291 
they  had  the  plainest  equity  to  institute  such  a  suit. 

And  in  the  same  case  Justice  Park  (*)  said : 

This  point  has  been  decided  ever  since  the  time  of  Lord  Hardwicke,  so  much 
80  that  it  has  been  laid  down  in  text- writers  that  when  the  assured,  who  had 
been  indemnified  for  a  wrong,  recovers  against  the  wrongdoer,  the  insurer  may 
recover  the  amount  from  the  assured.  In  Randal  v.  Cochran  (*)  it  was  said 
they  had  the  clearest  equity  to  use  Vie  name  of  tlie  assured  in  order  to  reimburse 
themselves,  and  in  Mason  v.  8ainstnt,ry  {})  the  judges  were  all  unanimous  ;  they 
keld^  indeed,  tJuU  the  insurers  could  not  sue  in  their  own  names,  but  they  con- 
firmed the  doctrine  that  the  wrongdoer  should  be  ultimately  liable  notwithstand- 
ing a  payment  by  the  insurers. 

A  question  was  raised  in  the  course  of  the  argument  at 
your  Lordships'  bar,  whether  the  underwriters  could  have 
defended  themselves  against  an  action  brought  on  the  policy 
by  Mr.  Burrell,  on  the  ground  that  the  loss  was  occasioned 
by  a  ship  which  belonged  to  himself  and  was  navigated  by 
his  agents  and  servants.  The  solution  of  this  question, 
whichever  way  it  be  solved,  does  not  seem  to  me  to  advance 
the  claim  now  made  by  the  underwriters.  If  they  had  a 
good  defence  against  Mr.  Burrell' s  claim  they  were  bound  to 
avail  themselves  of  it,  and  thus  throw  the  loss  upon  Mr. 
Burrell,  instead  of  paying  him  and  claiming  to  throw  the 
loss  on  the  other  creaitors  of  the  distributable  fund.     If,  on 

(»)  8  Douglas*  Rep.,  61.  («)  1  Ves.  Sen,,  97. 

(«)  4  Bing.  N.  C,  288.  (*)  1  Ves.  Sen.,  98. 
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the  other  hand,  thev  had  no  such  defence,  I  fail  to  see  how 
that  circumstance  has  any  bearing  upon  or  in  any  degree 
improves  their  position  in  the  claim  they  now  make. 

In  the  result,  therefore,  I  submit  to  your  Lordships  that 
the  only  liabilities  in  respect  of  which  Mr.  Burrell  paid  the 
fund  into  court  under  the  statute  were  those  for  wnich  he 
was  answerable  in  damages ;  and  that,  as  he  could  not  be 
answerable  in  damages  to  himself,  no  claim  ought  to  be 
allowed  against  the  fund  in  respect  of  any  right  derived 
from  him  and  enforceable  only  in  his  name ;  while  on  the 
other  hand  the  underwriters  have  produced  no  authority  or 
even  judicial  dictum  for  the  proposition  that  in  their  own 
right,  and  independently  of  Mr.  fiurrell  in  his  character  of 
assured,  they  could  have  sued  him  for  damages  in  his  char- 
acter of  owner  of  the  Fitzmaurice ;  and  for  these  reasons  I 
292]  concur  in  *all  respects  in  the  motion  placed  before  the 
House  by  the  noble  and  learned  Lord  on  the  woolsack. 

Lord  Blackburn  :  My  Lords,  I  have  had  the  advantage 
of  reading  the  opinion  of  the  noble  and  learned  Lord  who 
spoke  last  in  this  case,  in  which  I  completely  agree.  But 
as  the  judges  in  the  court  below  have  §iven  a  judgment  the 
other  way,  I  think  the  respect  which  I  sincerely  feei  for  their 
authority  makes  it  proper  to  say  why  I  dissent  from  their 
reasoning,  or,  in  other  words,  to  point  out  what  seems  to  me 
the  fallacy  in  the  judgment  in  the  court  below. 

My  Lords,  I  do  not  doubt  at  all  that  where  the  owners  of 
an  insured  ship  have  claimed  or  been  paid  as  for  a  total  loss, 
the  property  in  what  remains  of  the  ship,  and  all  rights  inci- 
dent to  the  property,  are  transferred  to  the  underwriters  as 
from  the  time  of  the  disaster  in  respect  of  which  the  total 
loss  is  claimed  for  and  paid.  The  right  to  receive  payment 
of  freight  accruing  due  but  not  earned  at  the  time  of  the  dis- 
aster is  one  of  those  rights  so  incident  to  the  property  in  the 
ship,  and  it  therefore  passes  to  the  underwriters  oecause  the 
ship  has  become  their  property,  just  as  it  would  have  passed 
to  a  mortgagee  of  the  ship  who  before  the  freight  was  com- 
pletely earned  had  taken  possession  of  the  ship :  see  Keith 
V.  Burrows  (*).  This  is  at  times  very  hard  upon  the  insured 
owner  of  the  ship ;  he  can,  however,  avoid  it  by  claiming 
only  for  a  partial  loss,  keeping  the  property  in  himself,  and 
so  keeping  the  right  to  earn  the  accruing  freight.  In  such  a 
case  he  recovers  an  indemnity  for  the  amount  of  the  loss  actu- 
ally sustained,  in  calculating  which  all  the  benefits  incident 
to  the  property  retained  by  the  shipowner  must  be  con- 
sidered. 

(1)  Law  Rep.,  2  Ap.  Cas.,  636;  20  Eug.  R.,  146. 
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Bat  the  right  of  the  assured  to  recover  damages  from  a 
third  person  is  not  one  of  those  rights  which  are  incident  to 
the  property  in  the  ship ;  it  does  pass  to  the  underwriters  in 
case  of  payment  for  a  total  loss,  but  on  a  different  principle. 
And  on  tms  same  principle  it  does  pass  to  the  underwriters 
who  have  satisfied  a  claim  for  a  partial  loss,  though  no  prop- 
erty in  the  ship  passes.  This  will  appear  clear  if  we  sup- 
pose that  the  owner  of  the  Dunluce  Castle  had  in  this  case 
been  a  different  person  from  Mr.  Burrell,  *and  that  [293 
the  Dunluce  Casue,  instead  of  being  totaUv  sunk,  had  only 
been  injured  to  the  extent  of  50  per  cent,  of  her  value.  The 
owner  of  the  Dunluce  Castle  would  have  had  a  right  of  ac- 
tion to  recover  that  60  per  cent,  from  Mr.  Burrefl,  not  be- 
cause he  was  the  owner  of  the  Fitzmaurice,  but  because  he 
was  the  master  of  the  captain  and  crew  whose  negligence  in 
the  course  of  their  employment  occasioned  the  damage.  The 
underwriters  could  not  resist  payment  of  an  indemnity  to 
the  owner  of  the  Dunluce  Castle  on  the  ground  that  he  had 
a  remedy  over  against  Mr.  Burrell,  but  the^  would  have  had 
a  right,  if  he  had  already  recovered  something  from  Mr.  Bur- 
rell, to  have  that  considered  in  settling  what  that  indemnity 
should  be ;  or,  if  he  had  not  yet  recovered  from  Mr.  Burrell, 
they  would,  on  the  principle  laid  down  in  Randal  v.  Cock- 
ran  ('),  have  a  right  to  get  what  they  could  from  Mr.  Bur- 
rell in  order  to  recoup  themselves. 

Mason  v.  Sainshury  (")  and  Taies  v.  Whyte  (')  were  both 
cases  of  partial  loss  only.  The  right  of  the  underwriters 
could  not  arise  in  those  cases  by  relation  back  to  the  pass- 
ing of  the  property  at  the  time  of  the  loss,  for  there  was  no 
such  passing  of  the  property.  It  could  only  arise,  and  did 
only  arise,  from  the  fact  that  the  underwriters  had  paid  an 
indemnitj^,  and  so  were  subrogated  for  the  person  whom 
they  had  indemnified  in  his  personal  rights  from  the  time  of 
the  payment  of  the  indemnity. 

In  England,  the  action  must  be  in  the  name  of  the  ship- 
owner, not  of  the  underwriters.  I  think  this  material,  as 
showing  that  it  is  the  personal  right  of  action  of  the  ship- 
owner, the  benefit  of  which  is  transferred  to  the  underwriters. 
In  other  systems  of  jurisprudence,  or  it  may  be  in  our  own 
as  altered  hereafter,  the  assignee  of  such  a  right  may  be  able 
to  sue  in  his  own  name.  The  important  question  will  still 
remain :  Is  it  a  transfer  of  a  right  of  action,  which  cannot 
be  transferred  unless  it  already  exists ;  or  a  fresh  right  cre- 
ated ?  The  whole  reasoning  of  the  court  below  is  applicable 
to  the  case  of  a  total  loss,  and  of  a  total  loss  only.    It  would 

(«)  1  Vea.  Sen..  98.         (•)  8  DongW  Rep.,  61.  (>)  4  Bing.  N.  C,  272. 

24  Eng.  Rep.  ^7 
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not  be  applicable  to  the  case  of  a  partial  loss  of  99  per  cent, 
or  even  more.  I  think,  however,  tne  reason  of  the  law  is  not 
more  applicable  to  those  who  have  indemnified  for  a  total 
loss  than  to  those  who  have  indemnified  for  a  partial  one. 
294]  *I  have  only  further  to  observe,  that  if  the  law  had 
been  that  the  owners  of  a  ship  were  to  be  treated  as  a  quasi 
corporation,  and  so  the  owners  of  the  Danlnce  Castle  had 
had  a  right  of  action  for  damages  against  the  owners  of  the 
Fitzmanrice,  irrespectively  of  whether  some  or  the  whole  of 
the  shareholders  in  the  two  quasi  corporations  were  identi- 
cal, the  case  would  have  been  quite  different.  But  such  is 
not  the  law ;  and  the  Legislature  in  the  acts  now  in  consider- 
ation did  not  intend  to  give  any  right  of  action  for  damages 
which  did  not  exist  beiore,  but  only  to  limit  the  amount 
recoverable  under  the  existing  law. 

I  think  that  the  question,  whether  the  underwriters  had 
or  had  not  a  defence  against  any  action  on  the  i)olicy  of  Mr. 
Burrell,  does  not  arise,  and  I  prefer  to  say  nothing  about  it. 

Lord  Gordon:  My  Lords,  this  case  is  attended  with 
some  difficulty;  but  having  giving  it  that  anxious  consid- 
eration to  which  the  opinions  of  the  very  learned  judges  in 
the  Court' of  Session  are  so  well  entitled,  I  have  come  to  the 
opinion  that  the  appeal  must  be  sustained.  I  have  had  the 
advantage  of  seeing  and  considering  the  opinions  which 
have  been  delivered  by  your  Lordships,  and  I  concur  in  that 
of  your  Lordship  on  tne  woolsack.  It  is  unnecessary,  there- 
fore, that  I  should  detain  your  Lordships  by  any  lengthened 
remarks. 

The  discussion  arises  with  reference  to  a  fund  which  is  of 
limited  amount,  and  beyond  which  there  is  no  liability 
against  the  person  who  has  provided  the  fund,  viz.,  the 
owner  of  the  Fitzmanrice,  which  was  the  vessel  doing  the  in- 
jury to  the  Dunluce  Castle,  in  respect  of  which  all  the  claims 
arise.  There  are  several  claimants  on  the  fund,  in  particular 
the  owners  of  the  cargo  which  was  on  board  of  the  Dunluce 
Castle  at  the  time  she  was  injured,  and  the  underwriters  on 
that  vessel.  The  fund  is  insufficient  for  payment  in  full  of 
all  the  claims,  and  the  owners  of  the  cargo  object,  and  are 
entitled  to  object,  to  the  right  of  these  underwriters  to  rank 
on' the  fund.  The  peculiarity  in  the  case  is  that  the  same 
person  is  the  owner  of  both  ships — both  the  ship  which  was 
sunk  and  that  which  did  the  injury.  If  the  ships  had  be- 
longed to  different  owners,  I  think  there  can  be  no  doubt 
295]  that  in  such  a  case  as  here  ^occurs,  viz.,  a  case  of  a 
total  loss,  the  underwriters  would  have  been  entitled,  as  in 
right  of  the  owner  of  the  injured  ship,  to  vindicate  a  clain; 
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of  damages  against  the  owner  of  the  vessel  which  had  caused 
the  damage,  and  to  participate  in  the  fund  in  Tnedio  which 
forms  the  measure  of  the  olBfending  shipowner's  liability 
tinder  the  Merchant  Shipjping  Acts.  Bat  that  is  not  the  case 
with  which  your  Lordships  have  to  deal ;  and  you  must  con- 
sider the  case  on  the  facts  as  they  arise,  viz.,  that  the  same 
person  was  the  owner  of  both  ships. 

I  think  there  is  nothing  peculiar  to  Scotch  law  in  the  case, 
the  systems  of  both  countries  in  regard  to  marine  insurance 
being  the  same,  and  the  provisions  of  the  Merchant  Shipping 
Acts  applying  equally  to  both. 

The  view  which  I  take  of  the  case  is  a  very  short  one,  and 
it  is  this :  I  think  the  case  must  be  looked  at  as  if  the  owner 
of  the  Dunluce  Castle  had  not  been  insured.  His  having 
effected  insurances  was  a  very  proper  and  prudent  act,  but 
he  did  it  for  his  own  benefit,  and  the  underwriters  cannot 
complain  that  they  have  had  to  meet  the  risk  against  which 
they  insured.  Now  I  think  it  is  clear  that  if  the  owner  of 
the  Dunluce  Castle  had  not  been  insured  he  could  have  had 
no  claim  against  himself  as  the  owner  of  the  Fitzmaurice, 
which  caused  the  injury  to  the  Dunluce  Castle.  The  injury 
to  that  ship  was  substantially  caused  by  its  own  owner,  and 
he  could  not  be  liable  to  himself  for  the  damage  so  caused. 
And  if  he  could  not  be  liable  to  himself,  he  could  not  assign 
any  right,  either  expressly  or  by  implication  of  law,  to  any 
third  person,  as  he  had  none  to  convey.  No  doubt  the  rights 
of  underwriters  are  well  established,  and  it  is  one  of  these 
that  on  payment  of  the  risk  as  for  a  total  loss  they  are  en- 
titled to  all  the  rights  in  the  injured'  ship  which  belonged  to 
its  owner ;  but  they  are  not  entitled  to  more.  And  if  the 
owner  of  the  Dunluce  Castle  had  no  right  to  sue  the  owner 
of  the  Fitzmaurice,  neither  can  the  underwriters  on  the  Dun- 
luce Castle,  whose  rights  were  derived  from  the  owner  of 
that  vessel. 

I  therefore  concur  in  the  judgment  which  your  Lordship 
on  the  woolsack  proposes. 

JvdgTihent  of  the  House: — Ordered  and  Adjudged,  That 
the  interlocutor  of  the  Lords  of  Session  in  Scotland, 
of  the  First  *Division,  of  the  24th  of  Novem-  [296 
ber,  1876,  complained  of  in  the  appeal,  be,  and  the 
same  is  hereby  varied  by  inserting  therein,  after  the 
words,  ''rank  and  prefer  the  whole  other  claim- 
ants," the  following  words,  "other  than  the  un- 
derwriters;" and  that  the  underwriters,  Thomas 
Thomson  and  others,  are  jointly  and  severally  liable 
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to  the  appellants,  Simpson  &  Co.,  Henderson,  Hogg 
&  Co.,  and  William  Dixon,  with  regard  to  the  ex- 
penses occasioned  by  the  discussion  m  the  Court  of 
Session  between  the  claimants,  Thomas  Thomson 
and  others,  and  Simpson  &  Co.,  Henderson,  Hogg 
&  Co.,  and  William  Dixon :  And  f nrJ^her  Ordered 
and  Adjudged,  That  the  interlocutor  of  the  Lords 
of  Session,  of  the  First  Division,  of  the  10th  of 
March,  1877,  also  complained  of  in  the  ap^al,  be 
reversed:  And  it  is  Declared,  That  the  oojections 
for  Simpson  &  Co.,  and  Henderson,  Hogg  &  Co., 
ought  not  to  have  been  repelled ;  and  with  this  de- 
claration. It  is  Ordered,  That  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein 
as  shall  be  just  and  consistent  with  this  variation, 
finding,  declaration,  and  judgment:  And  it  is  also 
further  Ordered,  That  the  respondents,  the  under- 
writers, do  pay  or  cause  to  be  paid  to  the  appellants 
the  costs  incurred  by  them  in  respect  of  the  appeal 
to  this  House. 

Agents  for  the  appellants :   Waltons^  Bubb  &  Walton. 
Agents  for  the  respondents :  Orahames  <fe  Wardlaw. 


See  9  Eng.  Rep.,  676  note  ;  23  Eng. 
Rep.,  215  note;  Bradbum  v.  Great 
Western,  etc.,  11  Eng.  Rep.,  880. 

In  an  action  to  recover  damages  for 
injuries  to  plaintiff's  canal  boat  from 
defendant's  negligence,  evidence  on  the 
part  of  defendant  that  plaintiff  was  in- 
sared,  and  has  received  the  amount  of 
his  loss  from  the  insurer,  is  incompe- 
tent, as  is  also  evidence  showing  an 
agreement  between  plaintiff  and  the 
insurer  as  to  maintaining  an  action: 
Carpenter  v.  Eastern,  etc.,  71  N.  Y., 
574. 

If  a  loss  under  a  policy  of  fire  insur- 
ance is  occasioned  by  the  wrongful  act 
of  a  third  person,  the  insurer,  upon 
payment,  is  subrogated  to  the  rights 
and  remedies  of  the  assured,  and  may 
maintain  an  action  against  the  wrong- 
doer. 

If  the  assured  receives  the  damages 
from  the  wrongdoer  before  payment 
by  the  insurer,  the  amount  so  received 
will  be  applied  pro  tanto  in  discharge 
of  the  policy. 

If  the  insurer,  after  payment  of  the 
damages  by  the  wrongdoer  to  the  as- 
sured, voluntarily  pays  the  policy,  he 


cannot  maintain  an  action  against  the 
wrongdoer. 

If  the  wrongdoer  pays  the  assured, 
after  payment  by  the  insurer  with 
knowledge  of  that  fact,  it  is  a  fraud 
upon  the  latter,  and  will  not  protect 
the  wrongdoer  from  liability  to  him : 
Connecticut  Fire  Ins.  Co.  v.  Erie,  etc, 
78N.  Y.,899. 

The  mortgagee  of  a  vessel,  who  had 
never  been  in  possession,  recovered  in 
an  action  against  marine  underwriters, 
upon  a  p(uicy  insuring  his  interest, 
judgment  for  a  total  loss  by  the  bar- 
ratry of  the  master  appointed  by  the 
mortgagor,  and  afterwards  recovered 
judgment  in  an  action  of  tort  for  the 
conversion  of  the  vessel  by  the  same 
act  of  barratry.  Both  judgments  were 
satisfied. 

Held,  that  the  underwriters  were  en- 
titled to  be  subrogated  to  the  rights  of 
the  mortgagee  in  the  damages  recover- 
ed by  him  tor  the  injury  to  his  interest 
in  the  property,  and  that  this  right 
was  not  affected  by  their  refusal,  wMle 
the  action  of  tort  was  pending,  to  ac- 
cept an  offer  by  the  mortgagee  to  trans- 
fer the  control  of  that  action  to  them. 
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upon  the  condition  that  they  should  claim  of  a  conversion  :  Gilpin  v.  Royal, 
pay  the  expenses  already  incurred  etc,  37  U.  C.  Q.  B.,  810. 
therein,  and  without  prejudice  to  An  insurance  o£Bice  having  paid  the 
rights  of  the  mortgagor  in  the  judg-  assured  the  amount  of  the  loss  sus- 
ment  to  he  recoveied  :  Mercantile  Ma-  tained  hy  him  in  consequence  of  a  de- 
rine  Ins.  Co.  v.  Clark,  118  Mass.,  288.  molishing hv rioters,  sued  the  hundred- 
Where  a  party  sued  in  trover  for  ors  under  the  statute  1  Geo.  1,  st.  2, 
ooo  vertinf  property,  evidence  by  de-  ch.  6,  ^  6,  in  their  own  names.  Held 
fendant  that  the  plaintiff  had  insured  by  Lora  Mansfield  and  Buller,  J.  (Wil- 
the  property  in  controversy,  and  after  les  and  Ashhurst,  JJ.,  dissentient), 
destruction  thereof  by  fire  received  the  that  the  office  was  not  entitled  to  re- 
insurance money,  is  pfoper  as  showing  cover :  London  Assurance  Co.  v,  Suns- 
the  plaintiff's  conduct  and  dealing  with  bury,  8  Doug.,  245. 
the    property  inconsistent   with    the 


[8  Appeal  Cases,  297.] 

H.L.  (Sc),  Deo.  18,  1877. 

[HOUSE  OF  LORDS.] 

*Ths  Earl  of  Perth  and  Melfort,  Appellant;    [297 
Lord  Elphinstoks  et  aZ.y  Respondents. 

BtUedl— Royal  Charter  hy  Proffreu^Ad  1690,  <t.  88. 

A  royal  charter,  not  original,  but  by  proeress,  and  unrecorded,  held  not  to  have 
^ven  substitate  heirs  of  entail  the  benefit  of  the  act  1690,  c.  88,  which  would  other- 
-wise  have  saved  them  firom  the  penalties  of  their  predecessor's  treason  (>). 

Far  Tbs  Loan  Chanoxllok(*^:  The  appellant  founds  on  the  Crown  charter  that 
followed  the-procuratory  of  resienatfon,  and  he  argues  that  this  is  to  be  looked  at  as 
m  fresh  grant  from  the  drown,  ana  that  as  it  contains  a  clause  shifting  Uie  estate  upon 
the  treason  of  any  holder  to  Uie  next  in  succession,  he  can  get  rid  of  the  consequence 
of  the  attainder  without  resorting  to  the  act  of  1690.  Speaking  for  myself,  I  should 
bave  required  much  stronger  authority  than  any  which  was  produced  to  satis^  me 
of  the  validity  of  such  a  clause :  for  I  entirely  agree  with  the  learned  Judges  of  the 
Court  of  Session  that  the  charter  of  1687  was  not^  and  was  not  intended  to  be,  an 
original  royal  grant 

(I)  For  the  original  of  this  case  see  Law  Series  of  the  Scoth  Cases,  voL  vii,  p.  661, 
Bep.,  2  H.  Lw,  Sc.  189,  and  the  Third    containing  a  full  detail  of  the  Peril  title. 

O  Lord  Cairns. 
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[8  Appeal  Cases,  819.] 
J.C.  (*),  Dec  6, 1877. 
[PRIVY  COUNCIL.] 

319]  *RiOHARD  Grice  and  Others,  Defendants;  and 
Richardson  and  Others,  Trustees  of  Joseph  Webster 
&  Co.,  insolvents,  Plaintiffs. 

ON  APPEAL  FBOM  THK  8UPBEME  GOUBT  OF  TICTOBIA. 

Sale  of  Oooda — Insolvency  of  Purefuuem — Lun  of  Vendors  who  are  dUo  WardioiuBemeH 

for  their  Purchaeert, 

Unless  actnal  possession  of  goods  sold  has  been  delivered  to  the  purchaser,  the 
vendor  is  not  deprived  of  his  right  of  lien  as  against  the  assignees  of  the  purchaser, 
in  the  event  of  his  insolvency. 

Where  the  vendors  were  also  warehousemen  of  the  goods  sold,  under  an  arrange- 
ment with  the  purchasers  to  pay  warehouse  rent : 

Hddt  that,  as  the  goods  remained  in  the  possession  of  the  vendors  and  no  actual 
delivery  had  been  made  to  the  purchasers,  the  vendors'  lien  revived  upon  the  insol- 
vency of  the  vendees. 

Appeal  from  an  order  of  the  Supreme  Court  of  Victoria 
(Dec.  7, 1876)  making  absolute  a  rule  nisi  to  set  aside  a  non- 
suit and  enter  a  verdict  for  the  respondents  for  £1,252  4^.  2d. 
with  costs,  in  an  action  of  trover  brought  by  them  against 
the  appellants  in  respect  of  certain  cnests  and  boxes  of 
tea  sold  by  the  appellants  to  Messrs.  Joseph  WelSster  and 
James  Price  Goulstone,  of  whose  estates  the  respondents  are 
trustees. 

The  declaration  contained  two  counts  in  trover,  one  alleg- 
ing the  conversion  before,  and  the  other  after,  the  insolvency 
of  Messrs.  Joseph  Webster  &  Co.  The  appellants  pleaded 
the  general  issue  to  the  whole  declaration,  and  also  traversed 
the  allegations  of  property  in  Messrs.  Webster  &  Co.  and  the 
respondents  respectively.  Upon  these  pleas  issue  was  joined, 
ana  the  cause  was  tried  on  the  6th  of  November,  1876,  be- 
fore the  Chief  Justice  and  a  jury,  when  the  facts  as  stated  in 
the  judgment  of  their  Lordships  printed  below  were  proved 
or  admitted. 

The  Chief  Justice  directed  a  nonsuit  should  be  entered, 
320]  with  *leave  to  the  respondents  to  move  to  enter  the 
verdiot  for  them  for  £1,252  4^.  2d.\  who,  as  above  stated, 
subsequently  obtained  a  rule  absolute  to  that  effect. 

Mr.  Benjamin^  Q.C.,  and  Mr.  J.  (7.  Maihew^  for  the  ap- 
pellants, contended  that  they,  as  unpaid  vendors,  were 
entitled  upon  the  insolvency  of  the  buyers  to  retain  their  pos- 

(*)  Present :  Sib  Jahks  W.  Colvilk,  Sib  Babnxs  Peacock,  Sib  Montague  B.  Smith, 
and  Sib  Robebt  P.  Colueb. 
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session  of  the  tea  until  their  lien  for  the  pnce  had  been 
discharged.  Neither  the  respondents  nor  Webster  &  Co. 
had  obtained  possession  of  the  tea,  and  nothing  had  taken 
place  to  deprive  the  appellants  of  their  lien  as  unpaid  ven- 
dors, or  to  entitle  the  respondents  to  maintain  their  action. 
Sappose  the  appellants  had  pat  the  goods  in  a  carriage  to 
be  delivered  to  the  purchaser,  they  would  have  had  a  right 
to  stop  them  in  transitu  on  hearing  of  the  insolvency,  and 
a  fortiori  they  had  a  right  to  stop  them  before  the  transi- 
tus  had  even  commenced.  The  vendors'  rights  could  not  be 
defeated,  as  the  Chief  Justice  seemed  to  think,  by  any  con- 
structive delivery  of  the  goods ;  to  destroy  the  lien  an  actual 
delivery  was  necessary.  As  to  the  rights  of  a  vendor  over 
goods  in  hand  when  his  purchaser  becomes  insolvent,  see 
Blackburn  on  Sales  [ed.  1846],  p.  320 ;  Bloxam  v.  Sanders 
and  Bloxam  v.  Morl^  (*).  [Sir  JSf  ontague  E.  Smith  :  Stop- 
page in  transitu  involves  the  notion  that  delievery  is  not 
complete ;  here  the  question  is  whether  under  the  special 
circumstances  of  the  case  the  delivery  had  not  been  com- 
pleted before  the  insolvency.  Mr.  BvU^  Q.C.:  We  say  that 
the  vendors  by  transfer  entry  in  their  own  books  and  by 
receipt  of  rent  are  shown  to  be  the  insolvents'  warehouse- 
men.] The  appellants  did  not  rent  to  the  insolvents  that 
part  of  the  warehouse  in  which  the  goods  in  question  were 
located.  No  question  of  constructive  delivery  arises.  Ref- 
erence was  then  made  to  Turner  v.  Liverpool  Docks  Comr 
pany  Q ;  Townley  v.  Crump  (•) ;  Donald  v. '  Suckling  Q ; 
Bx  parte  Chalmers^  In  re  Edwards  (') ;  Orifflths  v.  Perry  (*); 
Mites  V.  Gorton  C).  Assuming  that  the  vendors  here  be- 
came bailees  for  the  purchasers,  the  insolvency  of  the  latter 
♦revived  the  vendors'  lien,  and  if  in  any  way  they  [321 
possessed  a  control  over  the  ^oods  they  could  stop  them. 
See  Dodsley  v.  Varley  (') ;  Yjupy  v.  OakeUy  Q ;  irJBhDan 
V.  Smith  ('•).    As  to  damages,  see  Halliday  v.  Holgate  ("). 

Mr.  BvU^  Q.C.  (Mr.  R.  M.  Webster  with  him),  for  the  re- 
spondents, contended  that  the  appellants  held  the  goods  as 
warehousemen  for  the  insolvents,  and  not  as  unpaid  ven- 
dors, and  had  subsequently  attorned  to  the  respondents, 
whose  bailees  they  were,  llie  question  is,  what  is  the  effect 
of  what  was  done  in  the  appellants'  warehouse  after  the  sale. 

(»)  4  B.  A  C..949.  (•)!£*  E.,  680;   28  L.  J.  (Q3.), 

(*)  6  Exch.,  648 ;  20  L.  J.  (Ex.),  894.  204. 

(^  4  A.  A  E.,  68.  (T  2  Cr.  A  M.,  604. 

(♦)  Law  Bep.,  1  Q.  B.,  685 ;   86  L.  J.  (•)  12  A.  &  E.,  682. 

(Q.B.),  237.  (•)  16  Q.  B.,  941 ;  20  L.  J.  (Q.B.),  880. 

(»)  Law  Rep ,  8  Ch.,  289 ;  4  Eng.  R.,  (••)  2  H.  L.  C,  809. 

899.  (")  Law  Rep.,  8  Ex..  299. 
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As  to  there  being  no  such  thin^  as  a  constractive  delivery, 
and  no  limit  to  the  vendors'  right  to  stop  in  transitu^  in 
ordinary  cases  if  goods  are  delivered  to  a  carrier,  and  a  bill 
of  lading  is  given  by  the  carrier  to  the  vendor,  vi^^ho  indorses 
to  a  third  party,  that  is  in  law  a  delivery  to  him.  [Sir  Mon- 
tague E.  Smith  :  The  question  is,  whether  there  can  be  a 
constructive  delivery  between  vendor  and  vendee.]  In  all 
those  cases  the  property  has  passed,  and  is  in  the  vendee, 
and  the  test  of  tlie  vendor's  rignt  is,  whether  the  warehouse- 
man held  as  agent  for  the  consignor  or  as  agent  for  the  con- 
signee. Here,  on  the  evidence  and  admitted  facts,  the  ap- 
pellants became  agents  for  the  vendees.  He  referred  to  the 
notes  to  Lickbarrow  v.  Mason  (*).  The  vendee  does  not  §et 
actual  i)ossession  in  those  cases  where  stoppage  in  transttu 
is  permitted ;  the  carrier  has  a  certain  right,  and  his  inter- 
mediate possession  protects  the  vendor ;  but  when  goods  are 
in  a  warehouse  the  case  is  different.  It  was  intended  here 
that  the  goods  should  belong  to  the  vendees  whilst  in  the 
warehouse,  and  also  that  those  vendees  should  be  charged 
with  rent.    He  referred  to  the  cases  cited  on  the  other  side. 

Mr.  Benjamin^  Q.C.,  replied. 

The  judgment  of  their  Ix)rdshii)s  was  delivered  by 

Sib  Barnes  Peacock  :  This  is  an  appeal  from  a  judg- 
ment of  the  Supreme  Court  of  the  colony  of  Victoria,  mak- 
322]  ing  absolute  a  rule  nisi  obtained  on  the  ^25th  of 
November,  1876,  to  set  aside  a  nonsuit,  and  enter  a  verdict 
for  the  respondents  for  £1,262  4^.  2d,  with  costs,  in  an  action 
brought  by  the  respondents  as  trustees  of  the  property  of 
Joseph  Webster  and  James  Grice  Goulstone,  trading  as 
Joseph  Webster  &  Co.,  insolvents,  to  recover  from  the  ap- 
pellants damages  for  the  alleged  conversi6n  of  651  half 
chests  and  297  boxes  of  tea. 

The  tea  in  question  was  the  residue  of  three  parcels  which 
had  been  purchased  at  different  dates  between  the  13th  of 
February  and  the  1st  of  June,  1876,  from  the  appellants  by 
the  respondents,  who  gave  their  acceptances  or  promissory 
notes  for  the  price.  The  appellants,  who  had  imported  the 
tea,  were  also  warehousemen,  having  a  bonded  warehouse, 
in  which,  upon  its  importation,  they  had  warehoused  it.  On 
the  occasion  of  each  sale  they  handed  to  the  respondents 
certificates  or  warrants,  each  of  which  stated  that  the  tea 
covered  by  it  was  warehoused  by  the  appellants  on  the  1st 
of  January,  1876,  and  was  deliverable  to  order  by  indorse- 
ment thereon.  The  certificates  were  in  the  first  instance 
indorsed  generally  by  the  appellants.     Subsequently  the 

(»)  1  Smith's  L.  C,  699. 
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clerk  of  Messrs.  Joseph  Webster  &  Co.  got  the  words  ' '  of 
J.  Webster  &  Co."  written  upon  each  of  tne  delivery  orders 
or  certificates.  The  additional  words  were  signed  by  J.  D.' 
Ij.  Morton,  the  clerk  of  Grice,  Sumner  &  Co. ;  and  by  virtue 
of  those  words  it  appears  that  the  delivery  orders,  instead 
of  making  the  teaB  aeliverable  generally  to  order  by  indorse- 
ment, made  them  deliverable  to  the  order  of  J.  Webster  & 
Co.  On  three  subsequent  dates  between  the  13th  and  80th 
of  Jane,  1876,  entries  were  made  in  the  transfer  of  certificates 
at  the  bonded  warehouse,  importing  that  the  teas  had  been 
transferred  to  J.  Webster  &  Uo.  On  the  Sd  of  July,  1876, 
Joseph  Webster  &  Co.  became  insolvent,  and  their  accept- 
ances and  notes  were  subsequently  dishonored,  and  have 
never  been  paid.  Before  their  insolvency  all  the  teas  pur- 
chased by  them,  except  those  for  which  the  action  was 
brought,  had  been  actually  delivered  to  them  or  to  their 
order,  and  the  question  is,  whether  the  transactions  above 
described  were  such  as  to  deprive  the  vendors  of  their  right 
of  lien. 

In  the  cases  of  Bloxam  v.  Sanders^  and  Bloxam  v.  Mor- 
2^,. which  are  reported  in  4  Barnwell  &  Cresswell's  Re- 
ports, p.  949,  *Mr.  Justice  Bayley  lays  down  the  rule  [323 
very  clearly.  He  says,  "The  seller's  right  in  respect  of  the 
price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts  with 
the  possession,  but  grows  out  of  his  original  ownership  and 
dominion ;  and  payment  or  a  tender  of  the  price  is  a  condi- 
tion precedent  on  the  buyer's  part,  but  until  he  makes  such 
payment  or  tender,  he  nas  no  right  to  the  possession.  If 
goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as 
to  the  time  of  ddivering  the  goods,  the  vendee  is  immedi- 
ately entitled  to  the  possession ;  and  the  right  of  possession 
and  the  right  of  property  vests  at  once  in  him.  But  his 
right  of  possession  is  not  absolute;  it  is  liable  to  be  de- 
feated if  ne  becomes  insolvent  before  he  obtains  possession. 
Whether  default  in  payment  when  the  credit  expires  will 
destroy  his  right  of  possession,  if  he  has.  not  before  that 
time  obtained  actual  possession,  and  put  him  in  the  same 
situation  as  if  there  had  been  no  bargain  for  credit,  it  is  not 
now  necessary  to  inquire,  because  this  is  a  case  of  insol- 
vency, and  in  cases  of  insolvency  the  point  seems  to  be  per- 
fectly clear." 

It  seems,  therefore,  to  be  clearly  settled,  that  unless  actual 
possession  has  been  delivered  to  the  purchaser  the  vendor 
IS  not  deprived  of  his  right  of  lien  as  against  the  assignees 
of  the  purchaser  in  the  event  of  his  insolvency. 

But  the  question  in  this  case  arises  from  the  circumstance 
24  Eng.  Rep.  28 
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that  the  appellants  tilled  the  double  character  of  vendors 
and  warehousemen.  By  the  delivery  order  it  was  stated 
that  rent  was  to  commence  from  the  12th  of  January,  1876 ; 
and  it  appears  that  at  the  time  when  Webster  &  Go.  obtained 
a  transfer  of  the  goods  to  themselves,  their  clerk  had  the 
rent  calculated  up  to  the  month  of  July.  The  question  then 
comes,  was  the  arrangement  that  warehouse  rent  was  to  be 
paid  equivalent  to  an  actual  delivery,  so  as  to  prevent  the 
vendors  from  having  their  right  of  lien.  That  point  seems 
to  have  been  determined  in  the  case  of  MiUs  v.  Oorton  and 
others^  which  has  been  cited  from  the  2d  Crompton  &  Mee- 
son's  Rep.,  p.  604.  The  following  is  the  marginal  note  in  that 
case:  *' Goods  were  sold  under  an  invoice  which  expressed 
that  they  remained  at  rent.  The  vendee  subsequently  ac- 
cepted a  bill  drawn  by  the  vendor  for  the  price,  which 
was  negotiated  by  the  vendor.  Whilst  the  bill  was  running, 
the  vendee  sold  a  part,  which,  by  his  direction,  was  delivered 
by  the  vendor  to  the  sub- vendee,  whom  the  vendor  charged 
324]  with  warehouse  rent  for  the  part,  which  he  *paid. 
Subsequently  the  vendee  became  bankrupt,  and  the  bill  was 
dishonored.  Held  that  the  assignee  of  the  bankrupt  vendee 
could  not  without  paying  the  price  maintain  trover  against 
the  vendor  for  the  residue  of  tne  goods  which  had  remained 
in  his  hands."  In  the  argument  in  that  case  it  was  contended 
that  the  vendor  held  in  two  capacities, — one  as  warehouse- 
man and  the  other  as  vendor.  Sir  William  FoUett,  in  argu- 
ing the  case,  said,  '^  It  can  surely  make  no  difference  whether 
the  receipt  of  rent,  and  the  other  acts  showing  a  delivery,  are 
done  by  a  third  person,  or  whether  the  vendor  unites  in  him- 
self the  character  of  vendor  and  warehouseman ;  the  acts 
done  by  him  as  a  warehouseman  must  have  the  same  effect 
on  his  rights  as  vendor  as  if  those  acts  were  done  by  a  third 
person  being  a  warehouseman,  and  not  the  vendor."  In 
answer  to  that  remark  Mr.  Justice  Bay  ley  says,  "  The  goods 
remained  in  the  possession  and  control  of  the  vendor.  Where 
the  goods  are  in  the  hands  of  a  third  person,  such  third  per- 
son becomes  by  the  delivery  order  the  agent  of  the  vendee, 
instead  of  the  vendor,  and  it  may  then  well  be  said  that  the 
warehouse  is  the  warehouse  of  the  vendee,  as  between  him 
and  the  vendor.  I  do  not  think  that  the  payment  of  ware- 
house rent  has  the  effect  of  a  constructive  delivery  of  the 
whole  in  a  case  where  the  goods  remained  in  the  possession 
of  the  vendor." 

In  this  case  the  goods,  whilst  in  the  warehouse,  though  rent 
was  payable  for  them,  remained  in  the  possession  of  the  ap- 
pellants :  and  their  Lordships  are  of  opinion  that  as  the  goods 
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remained  in  the  possession  of  the  vendors,  and  no  actual  de- 
livery had  been  made  to  the  purchasers^  the  vendors'  lien 
revived  upon  the  insolvency  of  the  vendees. 

Under  these  circumstances  their  Lordships  think  that  the 
plaintiffs  are  not  entitled  to  recover ;  and  tney  will  humbly 
advise  Her  Maiesty  that  the  judgment  of  the  Supreme  Court 
and  rule  absolute  be  reversed  and  set  aside,  and  that  the 
rule  to  set  aside  the  nonsuit  and  to  enter  a  verdict  for  the 
plaintiffs,  respondents,  be  discharged  with  costs.  The  costs 
of  this  appeal  will  be  paid  by  the-respondents. 

Solicitors  for  the  appellants :   Vallance  &  VaUance. 
Solicitors  for  the  respondents :   Wadeson  &  MaUeson. 

See  14  Eng  Rep.,  751  note.  vendee,  for  him  and  in  his  presence, 

A  number  of  farmers  having  bar-  but  remained  on  the  premises  of  the 

nuned  their  respective  lots  of  hogs  to  vendor :  Boalton  v.  Arnott,  1  Cromp. 

8.   at  one  agreed  price,  of  which  a  &Mees.,  888. 

smaU  part  was  paid  down  and  the  bal-  A.,  having  taken  a  likeness  for  B., 

anoe  to  be  paid  on  deliverv,  the  farm-  agreed  to  take  in  payment  therefor  ^2^0 

ers  to  drive  the  hogs  to  the  shippins;  in  cash  and  a  cognovit  for  $70  payable 

place,  where  they  were  to  be  weignea,  at  a  f atare  date.     After  the  receipt  of 

paid  for,  delivered,  and  the  title  to  pass  the  $20  and  tender  of  the  cognovit  and 

to  S. ;  and  S.  having  contracted  to  sell  refusal  of  defendant  to  deliver  the  pic- 

to  BiL  the  whole  quantity  at  a  specified  ture,   the  plaintiff  brought  replevin  ; 

price  per  pound,  receiving  part  pay-  held,  that  the  agreement  for  payment, 

ment  down,  and  the  balance  to  be  pay-  as  above,  was  a  waiver  of  the  right  to 

able  when  the  weight  should  be  ascer-  lien,  but  did  not  amount  to  an  accord 

tained  and  delivery  made  by  the  farm-  and  satisfaction  :  Dempsey  v.  Carson, 

ers,  or  in  default  the  payment  down  11  U.  C.  Com.  PI.,  462. 

to  be  forfeited,  and  upon  the  day  fixed  But  on  the  sale  of  specific  goods,  at 

for  delivery,  M.  being  nnprepaied  to  an  agreed  price,  the  property  in  the 

make  payment,   and  the  hogs  being  goods  vests  in  the  purchaser :  Crofoot 

Teady  for  delivery,  8.  sold  the  hogs  the  «.  Bennett,  2  N.  T.,  260 ;  Clark  9.  Grif- 

next  day  to  B.,  who  paid  for  them  and  fith,  24  N.  Y.,  595  ;  Tyler  9.  Strang,  21 

drove  them  away :  Barb.,  199;  Joyce  9.  Adams, '8  N.  Y., 

Held,  that  M.  could  not,  upon  tender  296 ;  Terry  tJ.  Wheeler,  25  N.  Y.,  520 ; 

of  payment,  maintain  trover  against  S.  Wooster  v.  Sherwood,  25  N.  Y.,  278 ; 

and  B.,  nor  any  other  action  based  on  Brewer   «.    Salisbury,  9  Barb.,   511; 

his  owership  of  the  hogs,  for  the  trans-  Good  v.  Curtiss,  81  How.  Pr. ,  10 ;  Oly- 

action  never  vested  the  title  in  him  :  phant  9.  Baker,  5  Denio,  879. 

HcDonough  «.  Sutton,  35  Mich. ,  1.  See  Lester  «.  East,  49  Ind. ,  588. 

Where  A   sells  goods  to  B. ,  who  And  he  is  liable  for  goods  sold,  with- 

pays  a  certain  sum  of  money  as  earnest,  out  adding  ' '  and  delivered  " :  Pollen  v, 

and  the  goods  are  packed  in  cloths  fur-  LeRoy,   30  N.  Y.,   556;    Crawford  «. 

nished  by  B.,  and  till  B.  shall  send  for  Earl,  88  Wise.,  812  ;  Bell  v.  Offut.  10 

them,  deposited  in  a  building  belong-  Bush  (Ky.),  632  ;  Bridgford  «.  ('rocker, 

ing  to  A.,  who  declares  they  shall  not  60  N.  Y.,  427 ;   Mason  «.  Decker,  72 

be  carried  away  until  he  is  paid,  this  N.  Y.,  596. 

is  not  such  a  delivery  to  B.  as  will  sus-  Unless   there  be  a  stipulation   for 

tain  an  action  for  goods  sold  and  deliv-  credit,  the  vendor  has,  until  delivery 

ered :  Goodall  «.  Skilton,  2  H.  BL,  816.  of  the  goods,  a  lien  upon  them  for  the 

See  the  numerous  cases  as  to  what  purchase  price  and  a  right  to  retain 

is  a  sufiScient  delivery,  cited  in  note  to  them  until  paid  for :  2  Bl.  Com.,  448  ; 

the  4th  ed.  of  those  reports.  8  Pars.  Cont.  (6th  ed.),  256-7  ;  Story  on 

And  so  where  goods  sold  for  ready  Sales,  g  226;  Parks  «.  Hall,  2 Pick.,  206; 

money  were  packed  in  boxes  of  the  Mason  «.  Lickbarrow,  1  H.  Bl.,  363. 


220                   HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  HI. 

1877                                            Grioe  v.  Richardson.  J.C. 

Upon  the  failure  of  a  vendee  to  per-  reasonable  time,  and  whether  this  dis- 

form  an  executory  contract  for  the  pur-  cretion  was  exercised  properly,  and  in 

chase  of  chattels,  the  vendor  may  elect  good  faith,  are  questions  of  fact  for 

to  tender  the  property  and  sue  for  the  a  jury  :  Lewis  v.  Qrieder,  51  N.  Y., 

contract  price,  or  to  retain  the  property  231 ;    McGKbbon   «.    Schlessinger,   18 

as  his  own,  and  recover,  as  his  damages  Hun,  225. 

for  the  breach,  the  difference  between  The  vendee  who  has  received  and 
the  market  value  at  the  time  the  ven-  paid  for  goods  may,  if  they  do  not 
dee  was  to  receive  delivery  and  the  answer  the  contract,  after  inspection, 
contract  price.  within  a  reasonable  time  after,  offer  to 
If  he  elect  the  latter,  and  the  prop-  return  the  goods,  and  if  the  vendor  re- 
erty  subsequently  rises  in  value  in  the  fuse  to  receive  them,  sell  them  in  the 
market,  the  vendee  cannot  avail  kim-  same  manner,  and  charge  the  vendor 
self  thereof,  but  the  vendor  is  entitled  with  the  difference  between  the  amount 
to  the  benefit :  Bridgford  v.  Crocker,  paid  and  the  price  realized  on  the  sale: 
60  N.  Y.,  627 ;  Mason  «.  Decker,  72  Messmore  v.  N.  Y.,  etc.,  40  N.  Y.,  ^2. 
N.  Y.,  595;  Bell  «.  Offut,  10  Bush  The  vendor,  however,  cannot,  with- 
(Ey.),  682.  out  offer  to  perform  and  notice  to  the 
After  an  offer  to  perform  and  de-  vendee  of  his  intention  to  resell  in  case 
mand  of  payment  the  vendor  may,  on  of  his  failure  to  do  so,  resell  even  after 
notice  of  nis  intention  so  to  do,  resell  failure  by  the  vendee.  If  he  resell 
the  goods  at  the  best  price  he  can  ob-  without  such  notice  he  rescinds  the 
tain,  and  after  deducting  the  expenses  contract,  and  is  liable  to  repay  the 
(McEaohron  v.  Bandies,  84  Barb.,  805 ;  amount  advanced,  although  not  liable 
Lewis  9.  Grieder,  51 N.  Y.,  281, 49  Barb.,  for  damages :  Fancher  v,  Goodman,  29 
656),  charge  the  vendee  with  the  de-  Barb.,  815 ;  McEachron  v.  Randies,  84 
ficiency:  Messmore  v,  N.  Y.,  etc.,  40  Barb.,  801 ;  Utter  v.  Stewart,  80  Barb., 
N.  Y.,  422 ;  Lewis  v.  Grieder,  49  Barb.,  20 ;  Main  v.  King,  8  Barb.,  585 ;  Story 
606,  51  N.  Y.,  281 ;  Pollen  9.  LeRoy,  on  Sales,  §  226 ;  Heffernan  9.  Berry,  82 
80  N.  Y.,  556 ;  Dustan  «.  McAndrew,  U.  C.  Q.  B.,  518. 
10  Bosw.,  185 ;  Bell  v.  Offut,  10  Bush  The  plaintiff  entered  into  an  agree- 
(Ky.),  882.  ment  with  one  McGowan  for  the  pur- 
See  Mason  v.  Decker,  72  N.  Y.,  596.  chase  of  a  quantity  of  timber  upon  cer- 
It  is  not  necessary,  however,  to  give  tain  terms.  Plaintiff  failed  in  payment 
the  vendee  notice  of  the  time  and  place  of  the  price  agreed  upon.  McGowan 
of  sale:  Lewis  v.  Grieder,  49  &fb.,  afterward  (the  money  being  tendered) 
606,  51  N.  Y.,  281 ;  Pollen  v.  LeBov,  refused  it  and  did  not  deliver  the  tim- 
80  N.  Y.,  557-8;  Messmore  9.  N.  x.,  ber.  but  sold  and  delivered  it  to  one 
etc.,  40  N.  Y.,  4^2;  Bogart  9.  O'Regan,  Cook.  Upon  replevin  brought,  held 
1  E.  D.  Smith,  590 ;  Crooks  v.  Moore,  that  no  delivery  Laving  been  made  to 
1  Sandf.,  297  ;  McGibbon  v,  Schlessin-  plaintiff  he  could  not  succeed :  Henry 
ger,  18  Hun,  225.  v.  Cook.  8  U.  C.  C.  PL,  29. 

The  vendor  must  sell  in  the  usual  But  if  the  vendee,  on  request,  refuse 

manner,  as  at  auction,  or  through  the  to  perform   the   contract,   he   cannot 

agency  of  a  broker,  if  that  be  the  cus-  recover  back   the  amount  advanced, 

tom  of  the  place :  Crooks  «.  Moore,  1  although  the  vendor  afterward  resell 

Sandf.,  297.  for  more  than  the  contract  price,  for 

Though  if  he  fail  to  find  a  proper  he  is  the  paity  who   first   rescinds : 

market  at  the  place  agreed  upon  for  Monroe  v.  Rsynolds,  47  Barb. ,  574,  579, 

delivery,  he  may  send  it  elsewhere  for  580 ;   Simon  v.  Ealiske,  6  Abb.,  N.S., 

sale.     The  vendor  is  authorized  to  ex-  225  ;   Bridgford  v,  Crocker,  60  N.  Y., 

ercise  a  reasonable  discretion  as  to  the  627 ;  Jenness  v.  Shaw,  35  Mich.,  20. 

place  of  sale,  and  to  exercise  it  in  a  But  see  Dantzelr  «.  Cook,  40  Ind.,  65. 
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[8  Appeal  Caaea,  825.] 

J.C.(*),  Jan.  28,  24,  1878. 

[PRIVY  COUNCIL.] 

*Hbnby  Prince  and  Others,  Plaintiffs;  and  Obi-    [325 
BNTAL  Bank  Corporation,  Defendants. 

ON  APPEAL  FBOM  THE  SUPREME  GOUBT  OF  NEW  SOUTH  WALES. 

Bnmth  Bamka — Effed  of  uneommunieated  Tramftn  and  Entries  of  Payment — Notice 

of  Diahonor  of  Promutory  Note, 

The  mere  &ct  of  cancelling  the  rignatnre  of  the  makers  of  a  dishonored  promis- 
eory  note  and  writing  "  paid "  on  the  note,  corrected  before  the  note  is  sent  back 
to  the  plaintiflh  by  a  memorandnm  thereon  **  cancelled  in  error,"  cannot  be  effectual 
to  chai^  a  bank  with  the  receipt  of  the  money. 

Wartoiek  v.  Bogen  (*)  approved. 

Where  a  promissory  note  is  retnmed  dishonored  to  the  plaintiffs,  the  amount 
thereof  having  been  transmitted  by  transfer  drafts  and  entries  in  the  bank's  books, 
from  the  branch  where  the  same  was  made  payable  to  the  branch  where  the  plain- 
tif&  paid  the  same  in,  such  transfer  and  entries  not  being  communicated  to  the  plain- 
tiffa,  hM,  that  the  bank  could  not  be  charged  with  the  receipt  of  the  money. 

Tlie  position  of  branch  banks  is,  that  in  principle  and  in  fact  they  are  agencies  of 
one  pnnapal  banking  corporation  or  firm,  notwithstanding  that  they  may  be  re- 
garded as  distinct  for  special  purposes,  e.g.,  that  of  estimating  the  time  at  which 
notice  of  dishonor  should  be  given ;  or  of  entitling  a  banker  to  refuse  payment  of  a 
customer's  check  except  at  that  branch  where  he  keeps  his  account. 

Appeal  from  a  jadgment  of  the  Supreme  Court  of  New 
South  Wales  (Sept.  11,  1876),  (Hargrave  and  Faucett,  JJ., 
Martin,  C.  J.,  dissenting),  making  absolute  a  rule  nisi  to  set 
aside  a  verdict  for  the  appellants  and  to  enter  a  verdict  for 
the  respondents  in  an  action  for  money  alleged  to  have  been 
received  by  the  respondents  for  the  use  of  the  appellants. 

The  declaration  also  contained  the  common  counts  for  in- 
terest, *and  upon  accounts  stated  between  the  par-  [326 
ties.  The  defendants  pleaded  the  general  issue,  upon  which 
j>lea  issue  was  joined,  and  the  trial  took  place  before  Mar- 
tin, C.J,,  and  a  jury  on  the  18th  of  August,  1875. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Mr.  CoJien^  Q.C.,  and  Mr.  Mrskine  PoUock^  for  the  appel- 
lants, contended  that  the  promissory  note  being  payable  on 
the  3(1  of  April,  the  respondent  bank  treated  it  as  paid  dur- 
ing the  whole  of  that  day,  and  were  not  afterwards  entitled 
to  treat  it  as  unpaid,  and  to  refuse  to  remit  the  amount 
thereof.  From  the  mode  in  which  they  dealt  with  the  note 
they  made  it  their  own,  and  rendered  themselves  liable  to 

(*)  PreeetU:  Sia  Jamis  W.  Colvqa,  Sut  Barnes  Pxaooox,  Sir  Montaqub  E.  Smtth, 
and  Sa  Bobkbt  P.  Collibe. 


(>)  6  M.  <k  G.,  840. 
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Eay  the  amouDt  thereof  to  the  appellants.  The  Sydney 
ranch  of  the  respondents'  bank  were  the  agents  of  the  ap- 
pellants to  collect  the  note,  and  the  communication  to  that 
branch  by  the  Murrumburrah  branch  that  the  note  was  paid, 
was  a  communication  to  the  appellants  of  the  respondents' 
assent  to  hold  a  sum  equivalent  to  the  amount  of  the  note 
for  the  use  of  the  appellants :  PoUard  v.  TJie  Bank  of  ETig- 
landi^)  was  referred  to. 

The  cases  relied  upon  on  the  other  side  all  follow  Williams 
v.  Everett  ('),  and  are  distinguishable  from  this  case,  for  here 
the  Sydney  branch,  as  the  plaintiffs'  agents,  received  the 
money  to  the  plaintiffs'  use,  and  the  respondents  thereby 
were  rendered  liable  in  this  action.  *  . 

The  respondents,  moreover,  having  cancelled  and  stamped 
the  note  as  paid,  under  the  circumstances  of  the  case  are 
estopped  from  denying  that  they  have  received  the  amount 
thereof  for  the  use  of  the  appellants.  The  estoppel  is 
founded  not  so  much  on  any  representation  made  to  the 
plaintiffs  as  upon  the  fact  that  the  Sydney  branch  of  the  re- 
spondent bank  were  employed  as  the  appellants'  agents. 
Reference  was  made  to  Maclcersy  v.  Ramsay 8  i^\  decided 
in  1843.  See  also  Be  Bernales  v.  FuUer^  reported  in  a  note 
to  Williams  v.  Everett  (*). 

For  many  purposes  branch  banks  are  deemed  in  law  to  be 
distinct  banks,  and  the  appellants  were  entitled  to  treat  the 
327]  Sidney  *branch  as  a  distinct  bank  for  the  purpose 
of  receiving  payment  of  this  promissory  note  on  behalf  of 
the  appellants  from  the  branch  at  which  the  makers  of  the 
note  Kept  their  account.  For  that  purpose,  as  well  as  for 
others,  the  two  branches  were  as  distinct  as  in  this  country 
are  a  country  bank  and  its  London  agents.  See  Byles  on 
Bills  [last  ed.],  p.  26,  and  the  cases  there  referred  to ;  Clode 
V.  Bayley  (*) ;  Woodland  v.  Fear  (•) ;  Warwick  v.  Rogers  (') ; 
Byles  on  BillsTlast  ed.],  p.  28. 

Mr.  R.  E.  Webster  (Mr.  Benjamin^  Q.C.,  with  him),  for 
the  respondent  bank,  urged  that  admittedly  no  money  was 
ever  in  fact  received  from  Messrs.  Hopkins  &  Gate,  and  that 
nothing  occurred  which  amounted  or  was  equivalent  to  pay- 
ment by  the  makers  of  the  note.  The  respondents  are  not 
estopped  from  showing  that  the  bill  was  dishonored.  The 
erroneous  cancellation  of  the  signature  of  the  note,  and  the 
entries  in  the  respondents'  books  at  Murrumburrah,  are  no 

(»)  Law  Rep..  6  Q.  B.,  668.  (»)  12  M.  <fe  W.,  61. 

(«)  U  East,  682  (1811).  (•)  7  E.  A  B.,  619 ;  26  L.  J.  (Q.B,),  202. 

(»)  9  CI.  <fr  F.,  818.  0)  6  M.  A  G.,  840. 

if)  14  East,  690. 
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estoppel  as  against  the  respondents,  the  entries  having  been 
corrected  before  any  notification  of  payment  had  been  given 
to  the  appellants  or  to  the  makers  oi  the  note.  The  case 
was  practically  determined  by  Mocker sy  v.  RaTnsaysi^\ 
He  referred  to  Williams  v.  Everett  (•) ;  Be  Bernales  v.  Fm- 
ler  (") ;  Warwick  v.  Rogers  (*) ;  Oarnett  v.  McKewan  (*) ; 
Clode  V.  Bayley  (*) ;  Woodland  v.  Fear  (').  With  regard 
to  the  right  of  bankers  to  alter  entries  in  their  own  books, 
see  Simpson  v.  Ingham  ('),  where  it  was  held  that  such  en- 
tries did  not  amoant  to  a  complete  appropriation  until  it 
was  communicated  to  the  part^  to  be  affected  by  it.  Lastly, 
if  the  money  had  been  received  it  would  have  been  the 
money  of  the  New  South  Wales  Bank.  There  was  no  priv- 
ity between  the  appellants  and  the  respondent  bank,  and 
therefore  the  money  if  received  would  not  have  been  money 
had  and  received  to  the  appellants'  use.  See  Mackersy  v. 
Ramsay  s  (*). 

Mr.  Cohen^  Q.C.,  replied. 

*The  judgment  of  their  Lordships  was  delivered  by  [328 

Sib  Montague  E.  Smith  :  In  this  case  their  Lordships 
are  of  opinion  that  the  judgment  of  the  court  below  ought 
to  be  amrmed. 

The  action  is  brought  to  recover  money  alleged  to  have 
been  received  by  the  defendants  for  the  use  of  the  plaintiffs. 
It  is  essential  to  the  maintenance  of  such  an  action  that  the 
money  sought  to  be  recovered  should  have  been  actually 
received  by  the  defendants,  or  that  something  should  have 
occurred  which  is  equivalent  to  a  receipt  of  money,  or  that 
representations  should  have  been  made  to  the  plaintiffs  un- 
der circumstances  which  would  estop  the  defendants  from 
denying  the  receipt  of  the  money.  In  the  present  case  their 
Lordships  think  that  neither  of  those  positions  is  established 
by  the  evidence. 

The  facts  lie  in  a  small  compass.  The  defendants'  bank, 
which  appears  to  be  an  English  corporation,  has  branches 
at  Sydney,  Murrumburrah,  and  Young,  in  New  South 
Wales,  the  branch  at  Sydney  being  apparently  the  head 
branch.  The  appellants,  Messrs.  Prince  &  Co.,  held  a  prom- 
issory note  made  by  Messrs.  Hopkins  &  Gate,  who  are  de- 
scribed as  storekeepers  at  Young,  for  the  sum  of  £426  9^. 
The  note  is  dated  on  the  Ist  of  December,  1874,  and  fell  due 
on  Saturday,  the  3d  of  April,  1876.     Hopkins  &  Gate  had 

)  9  CL  <k  F.t  818.  (*)  Law  Rep.,  8  Ex.,  10 ;  4  Eng.  R.,  419. 

«)  14  East,  682.  (•)  12  M.  <fc  W.,  61. 

(•)  14  East,  690.  (')  7  E.  <k  B.,  619 ;  26  L.  J.  (Q.B.),  202. 

(*)  6  M.  <k  O.,  840.  (8)  2  B.  <k  C,  65. 
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an  account  with  the  respondents'  branch  bank  at  Toung, 
but  h^d  no  account  at  the  Murmmbarrah  or  Sydney 
branches.  The  note  was  made  payable,  not  at  Younc,  but 
at  the  Murrun^burrah  branch,  and  this  was  done  at  the  re- 
quest of  the  respondents'  manager  of  the  Young  branch  in 
order  that  the  respondents  might  get  some  commission  upon 
the  collection  of  tne  note.  This  was  the  state  of  facts  at  the 
time  that  the  note  was  coming  due.  Upon  the  time  for  pay- 
ment of  the  note  approaching,  the  appellants  lodged  it  with 
the  Bank  of  New  South  Wales,  who  were  their  own  bankers, 
for  the  purpose  of  collection.  That  bank  thereupon  became 
the  agent  oi  the  plaintiffs  to  collect  the  amount.  The  Bank 
of  New  South  Wales  then  handed  over  the  note  to  the  de- 
fendants' bank  at  Sydney  to  collect  for  them,  that  is,  for  the 
purpose  of  sending  it  on  to  Murrumburrah,  where  it  was 
made  payable. 

329]  *What  occurred  at  the  Murrumburrah  branch  is 
stated  in  the  respondents'  case,  and  it  may  be  assumed  to 
be  correctly  stated,  inasmuch  as  the  statement  was  adopted 
by  the  learned  counsel  for  the  appellants.  It  is  this :  ''  The 
note  was  transmitted  in  due  course  by  the  respondents  to 
their  Murrumburrah  branch,  at  which  it  was  made  payable, 
and  it  was  there  stamped  as  having  been  paid  on  the  3d  of 
April,  the  day  on  which  it  fell  due,  and  on  the  same  day  the 
respondents'  manager  at  Murrumburrah  sent  to  their  man- 
ager in  Sjrdney  a  transfer  draft  in  favor  of  the  Bank  of  New 
South  "Wales  for  £768  35.  8<i.,  being  for  four  separate  items, 
one  of  which  was  Hopkins  &  Gate's  note  for  £426  9^." 
Documents  were  put  in  at  the  trial  to  show  what  occurred 
at  the  Murrumburrah  branch.  Exhibit  B,  headed  "  Appli- 
cation for  a  draft,"  is  a  memorandum  which  contains  this 
entry,  "Wanted  a  draft  on  Sydney  at  D.  in  favor  of  Bank 
of  New  South  Wales  for  the  sum  of  £768  3s.  8d."  That 
sum  is  made  up  of  this  note  of  Hopkins  &  Gate  for  £426  9^., 
and  of  three  other  notes  or  bills,  making  the  amount  of 
£768  3^.  8d.  This  memorandum  appears  to  have  been  made 
in  the  ordinary  course  of  business  by  a  clerk  for  the  purpose 
of  having  the  draft  made  out  by  another  clerk.  It  appears, 
though  toe  instrument  itself  does  not  appear  in  the  record, 
that  a  draft,  or  what  is  called  a  draft,  was  made  out  and 
sent  to  the  Sydney  branch  in  a  letter  (Exhibit  G),  dated  the 
3d  of  April,  which  contains  this  passage,  ''I  inclose  the 
following  transfer  drafts  with  particulars  thereon  25/168. 
Manager  at  Melbourne,  £101  18^.  6d, — 176.  Bank  of  New 
South  Wales,  £758  3*.  8d.'' 
The  statement  in  the  respondents'  case  then  goes  on  :  ^'  In 
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the  respondents'  books  at  MarrambaiTah  there  was  an  ac- 
count current  between  the  Young  agency  and  the  Murrum- 
burrah  agency,  and  in  that  account,  under  date  the  3d  of 
April,  the  Young  agency,  where  Hopkins  &  Gate  banked, 
is  debited  with  their  note  for  £426  9^.  and  other  items,  and 
under  the  same  date  credit  is  given  for  the  above-mentioned 
draft  for  £758  3^.  8d.  At  about  2  p.m.  on  Sunday,  the  4th 
of  April,  Hopkins  &  Grate' s  store  at  Young  was  entirely  de- 
stroyed by  fire.  On  Monday,  the  6th  of  April,  the  Murrum- 
barrah  manager  wrote  to  the  respondents'  Sydney  manager, 
requesting  him  to  cancel  the  transfer  draft  in  favor  of  the 
Bank  of  New  South  Wales,  and  returning  the  promissory 
note  *dishonored,  and  on  the  receipt  of  the  latter  [330 
the  respondents'  Sydney  manager  returned  the  note  to  the 
Bank  of  New  South  Wales,  and  on  the  7th  of  April  that 
bank  gave  the  plaintiffs  notice  of  the  dishonor  of  the  note." 

The  notice  oi  dishonor  is  set  out.  It  is  an  ordinary  notice 
of  dishonor,  making  no  reference  to  what  had  occurred 
between  the  bmnches  of  the  bank  or  to  the  memoranda 
made  upon  the  bill.  It  now&ere  appears  that  notice  was 
given  by  the  respondents  to  Messrs.  Hopkins  &  Gate  that 
their  account  was  charged,  and  there  was  no  evidence  that 
it  ever  was  in  fact  charged  with  the  amount  of  the  note, 
and  no  intimation  was  given  by  the  respondents  to  the  ap- 
pellants or  to  the  Bank  of  New  South  Wales  that  it  had 
Deen  paid. 

The  note  itself  was  put  in  at  the  trial.  It  is  an  ordinary 
promissory  note  made  payable  at  the  Oriental  Bank,  Mur- 
ramburrah,  and  upon  its  production  it  appeared  that  the 
names  of  the  makers,  Hopkins  &  Gkite,  nad  been  struck 
through,  or,  to  use  the  ordinary  term,  cancelled.  There  was 
also  on  it  a  memorandum,  ^'  Paid  3/4/75."  But  a  memoran- 
dum in  pencil  also  appeared  upon  the  note,  ^'  cancelled  in 
error  by  J.  O.  Atchison." 

These  bein^  the  facts,  it  is  clear  beyond  dispute  that  the 
makers  of  this  note,  Messrs.  Hopkins  &  Grate,  nad  not  paid 
any  money  in  respect  of  it  into  the  bank.  There  is  no  evi- 
dence of  tne  state  of  their  account  at  Young,  and  it  certainly 
cannot  be  taken  as  against  the  defendants  that  that  account 
was  in  funds.  The  plaintiffs,  although  they  called  Mr.  Hop- 
kins, did  not  attempt  to  prove  that  the  x  oung  branch  was 
in  funds,  or  that  Hopkins  &  Gbte  had  any  agreement  with 
the  defendants'  bank  for  the  payment  of  this  note. 

It  is  contended  on  behalf  of  the  plaintiffs  that  what  passed 
between  the  Murrumburrah  and  the  Sidney  branches  of  the 
bank,  and  the  remittance  by  the  oflSlcer  at  Murrumburrah  to 
24  Eno.  Rep.  29 
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the  oflScer  at  Sydney  of  the  transfer  note,  was  equivalent  to 
a  payment  of  money  to  the  Sydney  branch.  But  even  so, 
the  whole  case  of  the  appellants  must  rest  upon  the  founda- 
tion that  these  branches  are  to  be  treated  for  this  purpose 
as  if  they  were  separate  and  independent  banks.  If  they 
had  been  separate  and  distinct  banks,  it  may  be  that  the 
331]  remittance  by  the  Murrumburrah  Bank  to  the  *bank 
at  Sydney  of  this  draft  to  be  put  to  the  credit  of  the  New 
South  Wales  Bank,  would,  if  so  accepted,  have  been  equiv- 
alent to  a  receipt  on  the  part  of  the  Sydney  Bank  of  money 
from  the  Murrumburrah  JBalik  to  be  held  for  the  New  South 
Wales  Bank.  But  the  difficulty  of  the  plaintiffs'  case  is 
that  these  banks  are  not  separate  and  distinct  banks,  but 
branches  of  one  and  the  same  banking  corporation  or  estab- 
lishment. Thev  are,  indeed,  separate  agencies,  but  agencies 
of  one  principal,  that  principal  being  the  corporation  of  the 
Oriental  Bank.  How,  then,  are  the  defendants  liable? 
They  have  not  received  the  money,  nor  anything  equivalent 
to  money,  from  any  source  outside  their  own  establishment. 
Supposing  the  Murrumburrah  branch  had  sent  money  from 
their  till  to  the  branch  at  Sydney,  whose  money  would  it 
have  been  ?  Surely,  the  money  of  the  Oriental  JBank.  It 
would  have  gone  from  the  till  at  Murrumburrah  to  the  till 
at  Sydney,  but  would  remain,  notwithstanding  the  transfer, 
the  bank's  own  money.  Then,  if  so,  the  remittance  of  th« 
draft  and  the  entries,  which  at  most  are  only  equivalent  to 
a  transfer  of  money,  and  might  be  so  as  between  distinct 
banks,  cannot  have  greater  effect  than  an  actual  transfer  of 
money.  They  are  entries  and  transactions  only  by  and  be- 
tween the  respective  officers  of  the  same  bank. 

If  these  transactions  had  been  communicated  to  the  New 
South  Wales  Bank  or  to  the  plaintiffs,  it  may  be  that  the 
Oriental  Bank  would  have  been  estopped  from  saying  that 
they  did  not  hold  the  money  to  the  account  of  the  plaintiffs 
or  of  the  New  South  Wales  Bank.  But  no  such  communi- 
cation was  made ;  and  before  anything  was  known  beyond 
the  walls  of  the  bank  itself,  the  order  given  by  the  officer  at 
Murrumburrah  to  the  Sydney  Bank  to  credit  the  New  South 
Wales  Bank  was  cancelled  and  withdrawn,  and  the  memo- 
randum "cancelled  in  error"  was  made  upon  the  note.  The 
first  thing  that  the  plaintiffs  or  the  New  South  Wales  Bank 
hear  or  know,  is  that  the  note  is  dishonored.  If  any  damage 
has  arisen  in  consequence  of  negligence  or  delay  on  the  part 
of  the  bank  in  getting  payment  of  this  note,  an  action  may 
lie  for  such  omission  or  negligence,  in  which  the  true  amount 
of  damages  would  be  assessed,  but  their  Lordships  have 
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nothing  to  do  with  any  question  of  that  kind.  The  single 
question  they  have  now  *to  determine  is  whether  [3o2 
monej^  has  been  received  by  the  defendants  to  the  use  of  the 
plaintiffs,  or  whether  they  have  in  any  way  held  out  to  the 
plaintiffs  that  there  was  money  in  their  hands  belonging  to 
the  plaintiffs. 

The  mere  fact  of  cancelling  the  signature  of  the  makers, 
and  writing  "paid"  on  the  note,  corrected,  as  it  was,  before 
the  note  was  sent  back,  by  the  memorandum  "cancelled  in 
error,"  cannot  be  effectual  to  change  the  bank  with  the  re- 
ceipt of  the  money,  see  Warwick  v.  Rogers  Q ;  nor,  unless 
the  branches  are  to  be  regarded  as  distinct  banks,  can  the 
nncommunicated  entries  in  the  books  of  the  bank  have  such 
an  effect :  see  Simpson  v.  Ingham  (•). 

The  case  really  turns  upon  the  position  or  status  of  these 
branch  banks. 

In  principle  and  in  fact  they  are  agencies  of  one  principal 
banking  corporation  or  firm,  and  the  few  decisions  which 
have  taken  place  with  respect  to  them  are  consistent  with 
this  view,  in  the  case  of  (flode  v.  Bayley  (')  it  was  held  that 
for  the  purpose  of  estimating  the  time  at  which  notice  of 
dishonor  should  be  given,  the  different  branches  were  for 
that  purpose  to  be  regarded  as  distinct.  In  considering 
whether  notice  of  dishonor  was  given  in  time  it  was  thought 
reasonable  that  the  bill  should  be  sent  successively  to  the 
branch  banks  through  which  it  had  come  to  the  principal 
bank,  before  giving  tne  notice.  It  was  pointed  out  by  Lord 
Abinger  that  it  was  not  possible  for  the  bank  in  London  to 
know  from  whom  the  bill  came ;  therefore  it  was  necessary, 
in  the  ordinary  course  of  the  transaction  of  business,  that  it 
should  be  sent  to  the  branches  before  notice  of  dishonor 
could  properly  be  given. 

In  the  case  of  Woodland  v.  Fear  (*)  it  was  held  that  a  joint 
stock  bank  was  bound  to  pay  the  checks  of  a  customer  at 
that  branch  only  at  which  he  kept  his  account,  and  had  not 
violated  its  engagement  with  the  customer  by  refusing  to 
pay  his  check  at  another  branch.  The  reason  of  this  decision 
IS  obvious.  It  would  be  difficult  for  a  bank  to  carry  on  its 
business  by  means  of  various  branches  if  a  customer  who 
kept  his  account  at  one  branch  might  *draw  checks  [333 
upon  another  branch,  however  distant  from  that  at  which 
he  kept  his  account,  and  demand  that  they  should  be  cashed 
there.  The  latter  branch  could  not  possibly  know  the  state 
of  his  account.    The  case  decides  no  more  than  this,  that  the 

(>)  6  M.  A  G..  840.  («)  12  M.  <k  W.,  61. 

O  2  B.  A  C,  66.  {*)  7  E.  A  B.,  519. 
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bank  came  under  no  engagement  or  promise  to  their  customer 
to  honor  his  checks  at  any  branch  except  that  at  which  he 
kept  his  account. 

The  only  other  case  is  one  that  affords  strong  support  to 
the  view  which  their  Lordships  are  disposed  to  take :  Oar- 
nett  V.  McKewani^).  There  the  plaintiflE  had  accounts  at 
two  branches  of  the  London  and  County  Bank.  His  account 
at  branch  A.  was  in  funds ;  his  account  at  branch  B.  was 
overdrawn.  He  drew  a  check  upon  his  account  at  branch 
A.  where  he  had  funds,  and  the  bank  refused  to  pay  it  be- 
cause his  account  at  branch  B.  was  overdrawn,  and  the  court 
held  it  was  justified  in  so  doing.  The  principle  of  that 
decision  affirms  the  identity  of  the  bank  and  its  several 
branches;  though  separate  agencies,  the  latter  were  still 
ajgencies  of  one  principal  bank,  with  which  alone  the  plain- 
tiffs contracted.  Acting  upon  this  principle,  the  court  held 
that  the  money  of  the  plaintiff  lodged  at  one  branch,  and 
being  still  there  to  the  credit  of  his  account,  was  to  be  treated 
as  part  of  the  customer's  entire  account  with  the  bank,  and 
that  the  whole  account  was  to  be  looked  at  to  see  on  which 
side  as  between  him  and  the  bank  the  balance  stood.  Mr. 
Baron  Bramwell  said:  ''The  g^uestion  is  one  of  mixed  law 
and  fact.  It  is  admitted  that  m  some  cases  the  bank  could 
not  debit  the  customer  with  a  debt  due  to  them  ;  for  example, 
a  debt  due  to  the  bank  as  carrying  on  a  different  business  as 
that  of  brewers.  Nor  again,  would  they  have  any  right  to 
blend  two  accounts  kept  by  one  person  with  them  in  different 
characters  as  a  personal  and  a  trust  account." — No,  nor 
would  any  bank,  whether  it  had  branches  or  not.  "But 
here  there  was  nothing  except  the  fact  that  there  were  two 
branch  establishments."  That  fact,  in  the  opinion  of  the 
learned  judge,  established  no  difference  between  the  case  of 
a  bank  having  branches  and  an  ordinary  bank. 

Another  question  of  some  importance  has  been  argued, — 
334]  *whether,  assuming  that  the  bank  had  received  the 
money  from  the  makers  of  the  note,  the  plaintiffs  could  sue 
the  bank  for  it,  or  whether  their  right  of  action  would  not  be 
against  the  New  South  Wales  Bank,  whom  they  employed 
to  collect  the  note.  The  question  thus  barely  stated  does 
not  really  arise,  because  it  is  not  pretended  that  the  bank 
did  receive  money  specifically  for  the  purpose  of  taking  up 
the  note.  If  the  makers  of  the  note  had  paid  the  money  to 
the  bank  with  an  express  direction  that  it  should  be  appro- 

Eriated  to  the  payment  of  this  note,  then  the  point  would 
ave  arisen  which  was  decided  in  De  Beriiales  v.  Fuller. 

(1)  Law  Rep.,  8  Ex.,  10;  4  Eiig.  R.,  419, 
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That  case,  which  is  reported  in  a  note  in  the  14th  East,  590, 
appears  to  be  in  some  degree  an  exceptional  one,  and  turned 
upon  the  precise  circumstances  existing  in  it.  At  first  sight 
it  seems  opposed  to  the  general  rule  that  a  principal  cannot 
sae  a  sub-agent  for  want  of  privity  existing  between  them. 
The  case  has  been  referred  to.  in  several  later  decisions.  It 
has  never  been  overruled,  and  it  has  been  put  on  a  ground 
on  which  it  may  stand  by  Mr.  Justice  Maufe,  in  Warwick  v. 
Rogers  (').  He  says :  ' '  In  2)^  BerTudes  v.  Fuller  (*),  where 
money  was  paid  into  a  banking  house  for  the  purpose  of 
taking  up  a  particular  bill  which  was  lying  there  for  pay- 
ment, it  was  held  to  be  money  had  and  received  to  the  use  of 
the  then  owner  and  holder  of  the  bill,  and  that  it  could  not 
be  applied  by  the  bankers  to  the  general  account  of  the  ac- 
ceptor who  paid  in  the  money,  tnough  the  banker's  clerk 
had  said  at  tne  time  the  money  was  paid  in  that  he  wo^d 
not  g^ve  up  the  bill  till  he  had  seen  his  master.  But  that 
decision  turned  upon  the  fact  that  the  money  having  been 
expressly  paid  into  .the  defendants'  house  for  the  specific 

Purpose  declared  at  the  time  of  taking  up  that  particular 
ill,  and  that  purpose  not  having  been  directly  repudiated 
till  afterwards,  it  must  be  taken  to  have  been  received  at  the 
time  for  the  use  of  the  holder  of  the  biU."  It  would  seem, 
therefore,  that  the  case  may  be  supported  on  the  ground  that 
money  had  been  paid  in  specifically  for  the  payment  of  the 
particular  bill,  and  had  been  accepted  by  the  bankers  for 
that  purpose,  and  that  they  made  themselves,  by  so  accept- 
ingthe  money,  agents  to  hold  it  for  the  plaintiffs. 

*The  general  rule,  however,  was  affirmed  by  two  [335 
learned  Lords  in  the  House  of  Lords,  in  the  case  of  Mack- 
ersy  v.  JRamsays  (").  There  two  bills  payable  in  India  had 
been  deposited  by  Mr.  Mackersy  with  Messrs.  Bamsays, 
who  were  bankers  at  Edinburgh,  to  collect  for  him.  They 
sent  the  bills  to  their  English  correspondents,  Coutts  &  Co., 
and  Coutts  &  Co.  remitted  them  to  their  own  correspondents, 
one  to  Messrs.  Palmer,  and  the  other  to  Messrs.  Alexander 
&  Co.,  in  India,  to  collect.  Both  bills  were  paid  in  India, 
one  to  Messrs.  Palmer,  and  the  other  to  Messrs.  Alexander, 
but  both  these  houses  failed,  and  did  not  remit  to  Coutts. 
The  House  of  Lords  decided  that  Mr.  Mackersy  was  entitled 
to  recover  the  amount  of  the  bills  from  Messrs.  Bamsays, 
Ms  own  bankers  in  Edinburgh,  as  his  principal  agents,  inas- 
much as  they  were  liable  to  nim  as  soon  as  their  sub-agents 
received  the  money;  deciding,  in  fact,  that  the  receipt  of  the 
sub-agents  was,  as  between  Mr.  Mackersy  and  Messrs.  Bam- 

(0  6  M.  dk  G.,  840.  (<)  14  East,  690.  (>)  9  CI  <k  F.,  818. 
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says,  the  receipt  of  Messrs.  Ramsays.  In  the  course  of  giv- 
ing judgment,  Lord  Cottenham  said:  ^'From  the  time  the 
biUs  were  sent  to  the  pursuers  the  appellant  did  not  inter- 
fere. It  was  not  intended  that  he  should  do  so,  nor  indeed 
could  he  have  done  so,  as  none  of  the  intended  agents  acted 
under  his  authority;  he  therefore  had  no  control  over  them. 
All  that  Mackersy  undertook  to  do  by  the  bills  has  been  ac- 
complished." Lord  Campbell  said :  "Mackersy  could  not 
have  interfered  with  the  money  either  in  the  hands  of  Alex- 
ander &  Co.  or  of  Coutts  &  Co.  There  was  no  privity 
between  him  and  either  of  those  houses ;  but  payment  to 
Alexander  &  Co.  was  payment  to  Coutts  &  Co.,  and  pay- 
ment to  Coutts  &  Co.  was  payment  to  Bamsays  &  Co. 

In  the  view  which  Lord  Campbell  entertained,  no  action 
could  have  been  brought  by  M.r.  Mackersy  against  either 
Coutts  &  Co.  or  Palmer  &  Co.,  or  Alexander  &  Co.,  there 
being  no  privity  between  him  and  them  which  would  have 
entitled  him  to  sustain  it. 

There  is  a  further  difficulty  in  the  way  of  the  i)laintiff3 
suing  the  defendants  directly,  and  passing  over  their  immedi- 
ate agents,  the  New  South  Wales  Bank.  All  that  the  de- 
fendants apparently  undertook  to  do  was  to  place  the  amount 
of  the  bills  when  collected  to  the  account  of  the  New  South 
Wales  Bank,  subject,  it  may  be,  to  the  accounts  between 
the  two  banks. 

336]  *Iii  their  Lordships'  view,  however,  it  is  not  neces- 
sary to  determine  the  case  upon  the  (]^uestions  last  referred 
to,  because  they  are  of  opinion  that  neither  the  plaintiffs  nor 
the  New  South  Wales  Bank  are  entitled,  for  the  reasons 
they  have  already  given,  to  sue  the  Oriental  Bank  for  money 
had  and  received  to  their  use. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm 
the  judgment  of  the  Supreme  Court,  with  the  costs  of  this 
appeal. 

Solicitors  for  the  appellants :  ParTcer  &  Clarice. 
Solicitors  for  the  respondents :  Murray^  Hutchins  &  Co. 

Where  it  is  the  custom  of  a  bank  it  to  him  and  paid  it  to  the  holder,  at 

before  presentation  to  mark  checks  on  the  same  time  placing  upon  it  a  can- 

another  bank  as  paid,  parol  evidence  celling  mark,  which  by  the  practice  of 

that  one  of  such  checks  has  not  been  the  bank  only  denoted    that   it   was 

paid  is  admissible  :  Scott  v,  Betts,  La-  charged.     In  a  suit  on  the  note,  by  the 

lor's  Sup. ,  868.  bank,  as  indorsee  against  the  maker  ; 

A  bank,  at  which  a  promissory  note  held,  that  it  was  a  subsisting  security 

was  made  payable,  received  it  from  the  in  the  hands  of  the  plaintiff,  and  au- 

holder  for  collection,  and  having  an  thorized  a  recovery:  Watervliet  Bank 

account  with  the  maker,  which  was  not  «.  White,  1  I>en. ,  608  ;  McLemore  v. 

however  good  for  the  amount,  charged  Hawkins,  46  Miss.,  716. 
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Where  a  bank  at  whioh  a  note  was  credit.  Held,  1.  As  between  the  owner 
made  payable  erroneously  certified  it  of  the  bonds  and  the  state,  on  the  above 
to  be  good,  bat  on  discovery  of  the  mis-  state  of  facts,  the  bonds  remain  unpaid, 
take  the  same  day  notified  the  holder  2.  In  such  case  the  owner  is  not  estop- 
bank  thereof  in  time  to  again  present  ped  from  claiming  payment  from  the 
it  and  charee  the  endorsers,  it  was  held  state  :  Bassett  v.  State,  26  Ohio  St.,  548. 
the  certifymg  bank  was  not  liable.  Defendant  was  banker  for  plaintiff, 
And  where  in  such  case  the  certifying  and  also  for  one  E.  E.  having  given 
bank,  to  relieve  itself  from  supposed  plaintiff  a  note  payable  at  defendant's 
liability  on  such  a  certificate,  paid  to  bank,  plaintiff,  about  two  weeks  before 
the  other  bank  the  amount  of  the  note,  its  maturity,  left  it  with  defendant  for 
received  it  back  stamped  '*  Paid,"  pre-  collection,  and  to  be  protested  if  not 
sented  it  for  payment,  and  gave  notice  paid.  December  4,  the  day  of  its  ma- 
of  non-payment  to  the  indorsers  on  the  turity,  the  ledger-keeper  debited  E/s 
day  of  its  maturity.  Held,  that  the  account  and  credited  plaintiff's  with  the 
bank  took  the  note  as  purchaser  and  amount  of  the  note,  and  on  plaintiff 
acquired  the  rights  of  a  holder  of  the  calling  at  the  bank  next  morning  he 
same,  and  could  maintain  their  action  received  his  pass-book  with  an  entry 
against  the  indorsers  of  the  note  :  Irv-  crediting  him  with  the  amount  of  the 
ing  Bank  «.  Wetherald,  36  N.  Y. ,  385,  note.  Subsequently  defendant's  man- 
affirming  34  Barb.,  823.  &ger>  on  the  ground  that  the  entry  had 

The  fact  that  a  collecting  agent,  upon  been  made  by  the  clerk  by  mistake  and 
presenting  a  draft,  receives  the  draw-  without  authority — as  E/s  account  was 
er's  check,  upon  a  local  bank,  for  the  then  overdrawn — caused  the  entry  to  be 
amount,  and  surrenders  the  draft  to  reversed,  and  infused  to  pay  plaintiff 
the  drawer,  who  stamps  it  "pud,"  is  the  amount  of  it.  E.  stated  that  he 
not  payment  so  as  to  discharge  the  always  gave  authority  to  pay  each  par- 
drawer,  if  the  check  on  due  present-  ticular  note,  which  he  had  not  done  in 
ment  is  refused  payment :  Turner  v.  this  instancie ;  and  the  manager  stated 
Bank  of  Fox  Lake,  4  Abb.  App.  Dec.,  that  without  such  authority  it  was  not 
434,  2  Trans.  App.,  838.  8  Keyes,  425,  the  custom  of  the  bank  to  pay  any  note, 
affirming  23  How.  Pr.,  399.  Held,  that   pladntiff  was   entitled  to 

See  also  Jobbitt  v,  Grundy,  29  Barb. ,  recover  the  amount  of  the  note  from 

509.  the  bank ;    that  by  the  general  law 

Where  the  maker  of  a  note  paid  to  plaintiff,  by  making  the  note  payable 
the  bank  to  whom  it  had  been  pledged  at  defendant's  bank,  authorized  it  to 
hy  the  payee  considerably  less  than  its  pay  it ;  and  that  the  act  of  the  ledger- 
face,  and  such  bank  delivered  it  to  the  keeper  in  (Charging  it  to  E.'s  account, 
maker  cancelled  and  stamped  "paid,"  and  crediting  it  to  plaintiff  in  his  ac- 
lield  that  the  payee  could  recover  of  count  and  pass-book,  amounted  to  a 
the  maker  the  difference  between  the  payment  of  the  note,  and  was  irrevo- 
amonnt  due  upon  the  note  and  the  cable:  Nightingale  «.  City  Bank,  26 
amount  paid  to  the  bank,  and  that  U.  C.  C.  PI.,  74. 
the  fact  that  the  note  was  ca<icelled  Plaintiff  was  the  holder  of  a  bill  ac- 
and  marked  "  paid"  did  not  bar  a  re-  cepted  by  one  Jellicoe,  payable  at  de- 
oovery  upon  it :  McLemore  v.  Hawkins,  f endants,  his  bankers.  The  morning 
46  Miss.,  715,  721-3.  the  bill  became  due,  a  clerk  of  plain- 

The  holder   and   owner  of  certain  tiff's  bankers  took  it  to  the  clearing 

state  bonds,  redeemable  at  the  treasury  house  and  put  it  into  defendants'  draw- 

of  the  state,  deposited  the  same  with  er,  from  whence  it  was  taken  by  de- 

the  treasurer  of  state,  who,  afterward,  f  endants'  clerk  to  them  at  their  banking 

without  authority  from  the  owner,  took  house  in  order  that  they  might  deter- 

the  amount  of  the  bonds,  in  money,  mine  whether  they  would  pay  it  or  not. 

from  the  treastiry,  and  converted  the  The  acceptor  having  sufficient  funds  in 

same  to  his  own  use,  cancelled  the  their  hands  to  pay  the  bill,  defendants 

bonds,  and  credited  himself  on  the  cancelled  the  acceptance  by  drawing 

books  of  the  oi&ce  with  the  amount  as  lines  along  and  across  the  name  of  the 

for  money  paid  in  their  redemption  ;  acceptor,  in  the  manner  usual  with  Lon- 

and  afterwards,  in  accounting  with  the  don  bankers  when  they  intend  to  pay 

state,  was  allowed  the  benefit  of  such  bills  made  payable  at  their  houses. 
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Jellicoe,  the  acceptor,  on  the  same  day,  note  about  to  mature,  and  payable  at 
having  determined  to  stop  payment,  another  bank,  intrusts  the  money  with 
orderM  defend&nts  not  to  pay  the  bill,  which  to  pay  it  to  his  own  bainkers, 
whereupon  they  wrote  on  it,  **  Cancel-  who  give  him  credit  on  their  books  for 
led  by  mistake — orders  not  to  pay,"  and,  the  amount,  and,  sending  to  the  holder 
in  that  state,  returned  it  to  plaintiff's  of  the  note  for  it,  receive  the  note  in- 
bankers  at  the  clearing  house  with-  dorsed  to  their  order  for  collection  for 
in  the  usual  time  for  returning  bills  such  holder ;  and  soon  after  the  note 
which  the  bankers  at  whose  houses  they  falls  due  said  bankers  fail,  with  the 
are  made  payable  determine  not  to  pay.  deposit  still  standing  in  such  maker's 
The  drawers  and  indorsers  were  foreign  name  upon  their  lKK)ks,  the  note  in 
merchants,  residing  abroad  ;  and  one  their  possession,  uncancelled  and  among 
of  the  latter  had  addressed  the  bill  "  in  their  collection  paper,  and  without 
case  of  need,"  to  a  house  in  London  ;  having  remitted  to  tne  holder,  the  note 
but  on  its  being  afterwards  presented  is  not  paid.  Query,  had  the  bank  can- 
there,  the  bill  was  refused  payment  on  celled  the  note  or  changed  the  credit  on 
account  of  its  cancellation.  In  assump-  their  books  from  the  maker  to  the 
sit  by  the  holders  of  the  bill  against  owner?  Where  the  maker,  whose  duty 
the  bankers,  the  promise  alleged  was,  it  is  to  see  that  a  note  is- paid  at  ma- 
that,  "in  consideration  that  plaintiff  turity,  instead  of  attending  to  it  him- 
would  deliver  said  bill  to  defendants  self,  intrusts  the  money  to  nis  bankers 
without  receiving  the  sum  of  money  to  do  it  for  him,  he  thereby  makes  them 
expressed  therein  at  the  time  of  such  his  agents  ;  and  if  they  fail  to  carry  out 
delivery,  defendants  promised  plaintiff  his  instructions  he  cannot  throw  the 
they,  the  defendants,  would,  until  they  loss  upon  the  holder  of  the  note,  who 
should  have  determined  whether  they  has  simply  sent  the  note  forward  for 
would  pay  the  sum  of  money  in  the  collection,  and  for  whom  such  bankers 
said  bill  expressed,  or  return  the  bill  to  have  performed  no  act  of  agency  in  the 
plaintiff,  use  due  care  to  prevent  the  premises  :  Sutherland  v.  First  National 
acceptance  from  being  defaced  or  oblit-  Bank,  81  Mich.,  230. 
erated,  and  would  upon  being  request-  The  defendant,  clerk  of  the  Division 
ed  so  to  do  in  a  reasonable  time  in  that  Court  of  York,  sent  a  transcript  of  a 
behalf  pay  to  plaintiff  the  said  sum  of  judgment  recovered  therein  by  the 
money,  or  return  the  bill  to  plaintiff  plaintiff,  to  one  M.,  clerk  of  the  Divi- 
without  having  cancelled  or  destroyed  sion  Court  of  Essex,  with  directions  to 
the  acceptance."  remit  the  money  by  post  office  order  or 

Upon  a  special  verdict  finding  the  by  check.  M.  having  recovered  the 
above  facts,  and  finding  further,  that  money  paid  it  into  his  private  account 
it  is  usual  to  cancel  such  bills  and  at  McG.  brothers,  private  bankers,  and 
checks  as  are  intended  to  be  paid,  by  sent  their  check  to  defendant  for  the 
drawing  lines  along  and  across  the  amount,  as  he  had  been  accustomed 
name  of  the  party  for  whom  the  pay-  to  do,  which  the  defendant  acknowl- 
ment  is  intended  to  be  made  ;  and  that,  edged  :  **  McLeish  v.  Richards,  received 
when  cancellation  has  occurred  through  from  the  D.  C.  clerk,  Windsor,  $70.40." 
error  or  migtake,  the  same  has  been  in-  Before  the  check  was  presented  McG. 
dicated  by  writing  on  the  bill  or  check  brothers  failed,  and  plaintiff  sued  de- 
returned  :  Held,  that  the  facts  found  fendant  for  the  money.  Held  that  the 
did  not  sustain  the  unqualified  promise  check  and  receipt  operated  as  payment 
laid  in  the  declaration ;  neituer  did  between  M.  and  the  defendant,  and 
they  entitle  plaintiff  to  recover  upon  plaintiff  was  entitled  to  recover  the 
a  count  for  money  had  and  received ;  money  from  defendant  as  money  re- 
for  that  a  banker  does  not  become  lia-  ceived  to  his  use  :  McLeish  v.  How- 
ble  to  pay  the  amount  by  defacing  or  ard,  8  U.  C.  App.  Rep.,  508. 
neglecting  to  return  the  bill,  though  The  indorser  of  an  overdue  note  took 
possibly  he  may,  by  so  doing,  if  it  be  it  up,  giving  in  exchange  a  new  note, 
done  wrongfully,  become  liable  to  dam-  and  afterwards  returned  the  first  note 
ages  for  his  breadi  of  duty:  Warwick  by  letter,  informing  the  holder  that  the 
V.  Rogers,  6  Scott,  New  Rep. ,  1,  5  Man.  new  note  was  without  consideration  and 
&  Gr.y  840.  would  not  be  paid.     In  *a  suit  against 

Where  the  maker  of  a  promissory  him  upon  the  first  note,  held  that  its 
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return  and  acceptance,  and  the  bring-  Rep.,  537 note  ;  16Eng.  Rep.,  188 note 

ing  of  the  action,  constitated  a  rescis-  Newport  v,   Douglas,   12  Bash,  675 

slon  of  the  exchange ;  and  that  an  offer  Dooley  v.  Fire,  etc.,  8  Haghes  (U.S.) 

at  the  triid  to  retam  the  new  note  was  221 ;  Brice  «.  Watkins,  80  La.  Ann. 

seaaonablj  made :    Whitton  v.  Mayo,  21 ;  Moody  v.  Moody,  68  Maine,  155 

114  Mass.,  179.  Fosdick  «.  Schall,  99  U.  S.  R.,  285 

A  mere  advancement  by  a  stranger  Fosdick  v.  Car  Co.,  99  U.  S.  R.,  256 

of  the  smn  will  not  bar  the  right  of  ac-  Cravoth    v.   Esterly,  26    Wise.,   675 

ikm  by  the  original  creditor,  or  defeat  Hoysradt  «.  Holland,  50  N.  H.,  433 

asoit  prosecut^  in  his  name,  and  with  Stockley  v.  Horsey,  4  Houston  (Del.) 

Lis  consent,  by  the  payer :    Brown  v.  603 ;  Day  v.  Humphrey,  79  His.,  452 

Cheetenrille,  63  Maine,  241.  Tuckerman  v.  Sleeper.  9  Cush.,  177 

A  Toluntary  payment  of  another's  Simpson  v.  Eggerton,  10  Excheq.,  845 

debt  by  a  stranger  will  gire  no  right  of  849  note.  Am.  ed. ;   Receivers  v.  Wor 

action  in  the  name  of  the  payer  against  tendyke,  27  N.  J.  Eq. ,  658. 

the  debtor:    Brown  «.  Chesterville,  63  See  Hartshome  9.  Brace,  25  Barb., 

Maine,  241 ;  Wilkes  «.  Harper,  1 N.  T.,  126,  12&-9  ;  Smith  f>.  MUler,  25  N.  Y., 

586.  619;  Hubbell  v.  Blakeslee,  71  N.  Y., 

It  is  no  defence  to  the  debtor  that  a  63  ;  Fitzgerald  «.  Fuller,  19  Hun,  180  ; 

stranger  to  the  debt  paid  the  amount  Bristol,  etc.,  9.  Probasco,  64  Ind.,  406  ; 

thereof  to  the  creditor :  Muller  v.  Eno,  Eetchum  v,  Duncan,  96  U.  S.  R.,  659  ; 

14  N.  Y.,  605  ;  Lucas  v.  Wilkinson,  1  Denton  v.  Cole,  30  N.  J.  Eq.,  245.  732 ; 

HurL  &  Norm.,  420,  423  note,  Johnson  Chase  «.  Pike,  125  Mass.,  117 ;  Eilby 

ft  Co.'s  ed.  9.  Searmell,  2  Labatt,  150. 

See  Fowler  9.  Moller,  10  Boew.,  874 ;  But  while  it  is  true  that  it  is  essen- 

Belknap«.  Mclntyre,  2  Abb. ,  366 ;  Mer-  tial  to  a  sale  that  both  parties  should 

chants  Bank  9.  Curtiss,  37  Barb.,  317;  consent  to  it,  yet  the  consent  of  the 

Kelson  9.  Eaton,  16  Abb.  Pr.  113,  26  former  owner   need   not   be  express- 

N.  Y.,  410.  ly  given,  but  may  be  inferred  from 

If  a  debtor  pars  an  obligation  it  is  the  circumstances  of  the  trausaction : 

extinguished,  and  cannot  as  against  a  Eetchum  v,  Duncan,  96  U.  S.  R.,  659  ; 

party  thereto,  other  than  the  person  as-  Denton  «.  Cole,  30  N.  J.  Eq.,  244,  732  ; 

signing,  be  assigned  to  another  though  Black  v.  White,  42  N.  Y.  Superior  Ct. 

sachothersubs^uentlypay  the  amount  R.,  446  ;  Brown  «.  Rich,  40  Barb.,  28. 

thereof :  Thompson  «.  Van  Vechten,  27  If  a  stranger  to  a  note  calls  upon  the 

N.  Y.,  566;  Day «.  Humphrey,  79111s.,  holder,  pays  him  the  amount  of  the 

452.  note,  declines  having  it  cancelled  aud 

Though  the  person  so  transferring  it  takes  it  away,  nothing  being  said  about 

-would  himself  be  bound  thereby:  Baker  buying  it,  this  will  be  held  a  payment 

c.  Seeley,  17  How.  Pr.  Rep.,  297 ;  ^tna,  and  satisfaction  of  the  note,  so  as  to 

etc,  «.  Oom,  89  Dls.,  170.  prevent  a  suit  being  brought  thereon 

Where  a  buik  is  the  owner  of  a  note  by  a  person  receiving  it  from  the  stran- 

it  cannot  be  made  a  seller  thereof  with-  ger  :  Burr  «.  Smith,  21  Barb.,  262. 

out  its  knowledge  or  consent,  and  does  See  Dougherty  v.  Dervey,  45  Iowa, 

not  transfer  a  note  by  taking  payment  443 ;  Smith  9.  Miller,  25  N.  Y.,  619  ; 

thereof  from  one  to  whom  an  acoommo-  Phillips  v,  Warren,  14  Mees.  &  Welsh. , 

dation  borrower  of  the  note  has  written  379;   Hartshome  9.  Brace,  25  Barb., 

to  furnish  the  money  and  take  up  the  126,  128-9 ;  Crounse  «.  Fitch,  23  How. 

note,  nor  does  title  to  coupons  so  paid  Pr.,  350,   14  Abb.,   347;    Cravoth  «. 

pass  to  the  person  paying  them  1  Lan-  Esterly,  26  Wis.,  675 ;  Brown  v.  Rich, 

cej  9.  aark,  64  N.  Y.,  209  ;  12  Eng.  40  Barb.,  28. 

24  Eno.  Rep.  30 
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[8  Appeal  Cases,  886.] 

J.C.  (♦),  Jan.  22,  28,  1878. 

[PRIVY  COUNCIL.] 

Mary  Ann  Elizabeth  Platt  and  Another,  Appellants ; 
and  The  Attorney-General  of  New  South  Wales, 
Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Domicile  of  Choice — AnirMtB  manendL 

M.  liavlnf^  abandoned  his  domicile  of  oris^in,  which  was  in  Scotland,  acquired  a 
new  domicile  in  that  portion  of  New  South  Wides  which  in  1869  was  by  proclama- 
tion separated  therefrom  and  became  the  colony  of  Queensland.  Thereafter  he  built 
in  New  South  Wales  a  house  suitable  to  his  fortune,  his  wife  and  children  residing 
there  till  his  death,  removing  thereto  from  Queensland,  he  himself  also  residing  there 
except  at  times  when  he  was  engaged  upon  his  business  or  political  duties  in  Queens- 
land.    He  died,  however,  and  was  buried  at  his  own  wish  m  Queensland : 

Heldf  on  a  special  case  stating  as  above,  that  whether  or  not  at  the  moment  of  sep- 
aration in  1869  the  domicile  of  M.  was  transferred  to  and  became  a  domicile  ia 
Queensland,  or  continued  to  be  a  domicile  in  New  South  Wales,  from  the  time  the 
house  built  therein  was  finished,  and  the  establishment  of  M.  removed  thereto,  his 
animus  manendi  in  New  South  Wales  must  be  inferred,  and  his  domicile  there 
determined. 

It  is  always  material,  in  determining  what  is  a  man's  domicile,  to  consider  where 
his  wife  and  children  live  and  have  their  permanent  place  of  residence,  and  where 
his  establishment  is  kept  up. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New 
South  Wales  (March  28,  1876),  that  John  Donald  McLean, 
337]  who  died  on  *the  16th  of  December,  1866,  and  whose 
estate  the  appellants  represent  as  the  executrix  and  surviv- 
ing executor  of  his  will,  was  domiciled  at  the  time  of  his 
death  in  New  South  Wales. 

The  majority  of  the  court  below,  namely,  Martin,  C.J., 
and  Faucett,  J.,  held  that  the  testator  was  so  domiciled, 
whilst  Hargrave,  J.,  who  dissented  from  that  judgment,  was 
of  opinion  that  the  testator  never  abandoned  his  domicile 
of  origin,  which  was  Scotch,  or  that,  if  he  did,  he  had  ac- 
quired a  domicile  of  choice  in  the  colony  of  Queensland,  and 
not  in  that  of  New  South  Wales. 

The  information  was  brought  to  recover  certain  legacy  and 
succession  duties,  payable  to  the  Crown  under  the  Stamp 
Duties  Act,  1865,  in  force  in  the  colony  of  New  South  Wales. 
The  effect  of  the  judgment  of  the  court  below  was  that  the 
testator's  estate  was  held  liable  to  those  duties.  The  appel- 
lants contended  that  the  estate  was  not  liable  to  those  duties. 

(*)  Preamt:  Sia  James  W.  Colvilb,  Sot  Ba&nb3  Pkaooox,  Sir  Montagus  £. 
Smith,  and  Sie  Robert  P.  Collier. 


YoL  m.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  535 

i.e.  Piatt  V.  Attorney-General  of  New  Sooth  Wales.  1878 

on  the  ground  that  the  testator  was  not,  at  the  time  of  his 
death,  domiciled  in  the  colony  of  New  South  Wales. 

Under  an  order  of  court,  made  according  to  the  Common 
Law  Procedure  Act,  1863,  in  force  in  the  colony,  a  special 
case  was  agreed  to,  aU  the  material  facts  of  which  appear  in 
the  judgment  of  their  Lordships. 

The  Attorney-Oeneral  {Sir  J.  HoVcer\  Mr.  KeJcewich,  Q.C. 
(Mr.  Cherry  with  them),  for  the  Appellants,  contended  that 
McLean  was  not  domiciled  in  New  South  Wales.  Prior  to 
the  separation  in  1859  he  contested  unsuccessfully  the  elec- 
torate of  Darling  Downs,  and  took  an  active  part  m  the  sep- 
aration of  Queensland,  and  thereafter  devoted  a  large  share 
of  his  time  and  attention  to  its  political  affairs.  Tne  resi- 
dence of  John  Donald  McLean's  wife  and  family,  first  at 
Hawthornden  and  afterwards  at  Quiraing,  was  due  to  her 
preferring  Sydney  to  Westbrook  on  account  of  health,  and 
for  other  reasons.  There  is  nothing  to  show  that,  except 
for  his  wife's  sake,  he  wished  to  live  at  either  place,  and  he 
never  expressed  any  intention  of  abandoning  his  residence 
at  Westbrook,  or  of  residing  permanently  in  Sydney  or 
elsewhere  in  the  colony  of  New  South  Wales,  but,  on  the 
contrary,  he  at  times  spoke  of  adding  to  his  house  at  West- 
brook,  for  the  purpose  of  residing  there  at  a  future  time. 

*They  argued  that  the  facts  and  circumstances  of  [338 
the  case  favored  the  conclusion  that  McLean  was  domiciled  at 
the  time  of  his  death  in  Queensland.  They  referred  to  Udny 
V.  Udm^y  (*) ;  Forbes  v.  Forbes  {*) ;  Doiiglas  v.  Doualas  (*). 
Domicile  is  at  a  place,  not  in  a  country :  see  Savigny  s  Trea- 
tise on  International  Law,  p.  54  (Guthrie's  Translation). 
They  referred  also  to  Aitchison  v.  Dixon  (*) ;  Dolphin  v. 
Bdbins  (*) ;  Whicker  v.  Hume  (*) ;  Moorhouse  v.  Lord  ('). 

The  SoUcitor-Oeneral  {Sir  Hardinge  Oiffard)  and  Mr. 
W.  W.  KarslaJce^  for  the  respondents,  urged  that  admittedly 
McLean  abandoned  his  domicile  of  origin  and  acquired  a 
domicile  of  choice  in  New  South  Wales  before  the  separa- 
tion of  Queensland  from  that  colony,  and  that  he  never 
abandoned  that  domicile,  but  retained  it  till  his  death.  Then 
upon  the  question  what  was  his  domicile  after  the  separation 
of  the  two  colonies  in  December,  1859,  the  facts  which  evi- 
denced his  animus  were  these:  After  the  separation  the 
testator's  only  home  continued,  as  before,  to  be  in  New 
South  Wales,  and  not  elsewhere.     His  wife  and  family  con- 

(»)  Law  Rep.,  1  H.  L.,  Sc.,  441-457.  (*)  7  H.  L.  C,  890. 

(*)  Kay,  841.  (•)  7  H,  L.  C,  124.  160. 

(«)  Law  Rep.,  12  Eq.,  644.  '  O  10  H,  L.  C,  286. 

(«)  Law  Rep.,  10  £q.,  689. 
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tinaed  to  live  at  Hawthornden  so  long  as  the  lease  of  that 
hoase  continued,  and  meantime  the  testator  bought  the  site 
for  and  built  the  mansion  of  Quiraing,  to  which  be  removed 
his  wife  and  family  as  soon  as  it  was  built.  The  testator 
lived  in  these  two  houses,  and  not  elsewhere,  when  he  was  in 
the  colony  of  New  South  Wales,  and  his  children  were  bom 
there,  and  his  business  transacted  there.  In  other  words, 
there,  and  there  only,  was  his  "home."  It  was  submitted 
that  in  the  consideration  of  the  question  of  domicile,  it  was 
of  no  moment  that  the  greater  part  of  the  testator's  prop- 
erty was  in  Queensland,  or  that  he  spent  a  large  portion  of 
his  time  there,  or  that  he  was  a  member  of  the  Queensland 
legislature,  and  of  its  government,  or  that  he  talked  of 
enlarging  the  house  at  Westbrook,  and  expressed  a  wish  to 
be  buried  there.  From  April,  1869,  down  to  his  death  the 
house  at  Westbrook  was  occupied  by  another  family,  and 
339]  he  visited  there  only  as  a  guest.  *The  circumstance 
that  in  all  the  deeds  of  partnersnip  the  testator  reserved 
powers  which  would  have  enabled  him  at  the  determinatioa 
of  the  partnership  term  to  buy  the  partnership  property  by 
valuation  or  by  auction,  does  not  alter  the  fact  that  he 
never  had  a  home  at  Westbrook  or  elsewhere  in  Queensland 
after  April,  1869.  It  would  hardly  be  contended  that  his 
residence  at  the  Brisbane  Club,  when  in  Queensland,  gave 
him  a  home  there. 

Domicile  is  in  a  country,  not  at  a  place.  It  is  in  the  countrv 
to  whose  local  law  a  man  has  voluntarily  submitted  himself. 
As  used  by  our  lawyers,  it  refers  to,  and  determines,  a  man's 
dvil  status.  Reference  was  made  to  Savigny's  International 
Law,  sect.  16,  subs.  369,  p.  90,  and  sect.  17,  subs.  360 ;  Aiichi- 
son  V.  Dixon  (*) ;  Forbes  v.  Forbes  (•) ;  MdocweU  v.  Mac- 
lure  (^).  A  residence  in  another  country,  it  was  submitted, 
would  not  destroy  a  domicile  of  choice,  when  the  animus 
was  evidenced  by  retaining  one  residence  in  the  country  in 
which  a  man  was  domicile. 

With  regard  to  the  manner  in  which  the  separation  of 
Queensland  from  New  South  Wales  took  place,  reference 
was  made  to  Imperial  Act,  18  &  19  Vict.  c.  64,  and  the  sched- 
uled act  17  Vict.  s.  46,  and  to  the  Letters  Patent  of  6th  of 
June,  1859 :  see  Queensland  Statutes,  vol.  i,  p.  238. 

The  Attorney-Oeneral  {Sir  J.  Holker)  in  reply,  relied  upon 
Maaywell  v.  Maclure. 

Jan.  23.    Thejudgment  of  their  Lordships  was  delivered  by 

Sir  Barnes  Peacock  :  This  is  an  appeal  from  a  judg- 
ment or  sentence  of  the  Supreme  Court  oi  New  South  Wales, 

0)  Law  Rep.,  10  Eq.,  59,  696.  («)  Kay,  869,  864.        (»)  6  Jur.  (N.S.),  407. 
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on  an  information  inBtitnted  by  the  Attomej-General  of  that 
colony,  for  the  recovery  of  certain  legacy  and  snccession 
dnties  which  he  allefrea  were  doe  in  consequence  of  the  tes- 
tator, John  Donald  McLean,  having  been  domiciled  at  the 
time  of  his  death  in  New  South  Wales.  A  majority  of  the 
court  held  that  McLean  was  domiciled  iu  New  South  Wales 
at  the  time  of  his  death,  and,  in  consequence,  that  bis  ex- 
ecntors  *were  liable  to  pay  the  succession  and  legacy  [340 
daties  which  were  claimed  by  the  Attorney-General.  One 
.  of  the  learned  judges,  however,  differed  m  opinion,  and 
thoaght  that  it  was  not  established  that  McLean  was  domi- 
ciled at  that  place. 

The  facts  are  set  out  in  a  special  case  which  was  settled 
under  the  Common  Law  Procednre  Act  of  New  South  Wales. 
From  that  case  it  appears  that  McLean  was  bom  in  Scotland 
in  the  year  1830 ;  that  in  the  year  1837,  when  he  was  about 
seventeen  years  of  age,  he  emigrated  to  New  Sonth  Walea  to 
ioin  his  brother,  who  had  previously  gone  there;  and  that 
from  the  time  of  his  arrival  in  New  South  Wales  up  to  the 
time  when  he  became  of  age,  be  was  a  squatter,  and  carried 
on  the  business  of  a  sheep  farmer.  In  the  year  1848  he  took 
up  a  station  at  Acacia  Creek,  on  the  Darling  Downs,  in  that 
part  of  the  colony  of  New  South  Wales  which  afterwards 
oecame  and  is  now  the  colony  of  Queensland.  No  impor- 
tance can  be  attached  to  his  having  taken  up  that  station. 
He  subsequently  purchased  a  station  or  run  on  Crown  lands 
called  Westbrook,  situate  in  the  Darling  Downs  aforesaid, 
and  occupied  the  house  which  was  on  the  said  station,  and 
made  it  his  borne  and  place  of  residence.  That  was  in  the 
year  1861.  At  that  time  he  was  nnmarried,  and  had  no 
establishment  elsewhere. 

Their  Lordships  are  of  opinion  that  he  abandoned  his 
domicile  of  ongin,  which  was  in  Scotland,  the  place  of  his 
birth  and  of  bis  father's  domicile,  and  that  he  gained  a  new 
domicile  in  New  Sonth  Wales. 

He  continued  to  occupy  the  house  at  Westbrook  down  to 
the  time  of  his  marriage,  which  took  place  in  Sydney,  in 
Sept«mbt^r,  1855.  After  his  marriage  ne  resided  with  his 
wife  at  Westbrook  for  about  four  months,  and  then  luft 
Australia  for  Europe  with  the  expressed  intention  of  return- 
ing to  Westbrook.  He  spent  about  three  years  i  " 
accompanied  by  his  wife,  and  returned  to  Auelralii 
1869.  After  his  return,  and  between  the  monti 
1859,  and  the  month  of  December  in  that  year, 
colony  of  Queensland  was  separated  from  the     ' 
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South  Wales,  he  resided  with  his  wife  and  his  then  only- 
child,  first  at  Westbrook  for  about  three  months,  and  thea 
as  a  lodger  at  the  Royal  Hotel,  Sydney,  for  about  three 
months;  and  subsecjuently,  until  the  occupation  of  Qui- 
341  ]  raing,  as  hereinafter  *mentioned,  his  wife  and  family 
resided,  and  he  also,  when  in  Sydney,  resided  at  a  house 
called  Hawthornden,  near  Sydney,  which  he  had  taken  on 
lease  for  five  years,  and  furnished.  It  also  appears  that  in 
the  month  of  April,  1869,  he  sold  one- third  share  in  the 
Westbrook  station  to  the  defendant  William  Beit,  the  prin- 
cipal portion  of  the  purchase-money  bein^  unmid  at  the  time 
of  his  death,  and  he  and  the  said  William  JBeit  thereupoa 
became  partners  in  the  station  for  a  period  of  five  years,  and 
it  formed  part  of  the  arrangement  connected  with  the  part- 
nership that  the  said  William  Beit  should  during  the  con- 
tinuance of  the  copartnership  reside  at  Westbrook  in  order 
to  manage  the  station,  subject  to  the  inspection  of  the  said 
John  Donald  McLean. 

In  December,  1869,  a  portion  of  the  colony  of  New  South 
Wales  was  by  proclamation  separated  from  that  colony,  and 
became  the  colony  of  Queensland,  Westbrook  being  in  that 
portion  which  became  Queensland. 

It  is  unnecessary  to  decide  whether  at  the  moment  of  the 
separation  the  domicile  of  McLean  was  transferred  to  and  be- 
came a  domicile  in  Queensland,  or  continued  to  be  a  domicile 
in  New  South  Wales.  Their  Lordships  have  not  to  decide 
what  was  the  domicile  of  McLean  at  the  time  of  the  separa  • 
tion  of  the  two  portions  of  the  colony,  but  what  was  his 
domicile  at  the  time  of  his  death  in  1866,  seven  years  after- 
wards. The  status  of  McLean  at  the  time  of  the  separation 
mi^ht  have  been  a  little  uncertain,  for  at  that  time  he  was 
residing  with  his  wife,  or  at  least  his  wife  was  residing  at 
Hawthornden,  which  he  had  taken  for  a  period  of  five  years  ; 
and  there  might  have  been  a  question,  ii  he  had  died  whilst 
his  wife  was  residing  £it  Hawthornden,  whether,  that  resi- 
dence having  been  taken  for  a  limited  period  of  five  years 
only,  he  had  acquired  a  new  domicile  by  virtue  of  that  resi- 
dence. But  he  continued  to  live  beyond  the  expiration  of 
the  lease  of  Hawthornden  ;  and  it  is  stated  in  the  22d  para- 
graph of  the  case  that  in  the  year  1861  or  1862  he  purchased 
from  three  or  four  different  persons  the  then  unexpired 
terms  of  over  ninety  years  of  several  leases  for  ninety  years 
of  land  situated  at  the  Edgcliffe  Road,  near  Sydney;  and 
that  in  January,  1863,  he  commenced  to  build  a  mansion 
house,  known  as  Quirain^,  which  was  finally  completed  at  a 
cost  of  about  £16,000,  and  furnished  in  January,  1866.    The 
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*wife  and  family  of  McLean  resided  at  Hawthornden  [342 
until  Quiraing  was  completed,  and  they  commenced  to  oc- 
cupy Qairaing  on  the  1st  day  of  October,  1864,  the  lease  of 
Hawthornden  having  then  expired  ;  and  they  continued  to 
reside  at  Quiraing  until  the  death  of  McLean. 

Whether  the  erection  of  the  house  at  Quiraing  could  so  far 
explain  the  residence  at  Hawthornden  as  to  lead  to  the  in- 
ference that  the  residence  at  Hawthornden  was  intended  to 
be  the  commencement  of  a  permanent  residence  in  Sydney 
or  not  is  not  material,  because  when  he  purchased  the  land 
and  built  the  house  at  Quiraing  he  had  then  got,  for  a  period 
of  ninety  years,  a  house  suitable  to  his  then  fortune  of  about 
£200,000.  At  Quiraing,  as  well  as  at  Hawthornden,  he  main- 
tained a  large  establishment  suitable  to  his  then  station  in 
life,  and  his  wife  and  family  continued  to  reside  there  up  to 
the  time  of  his  death,  he  also  residing  there  with  them  when- 
ever he  went  to  Sydney.  So  that,  even  if  at  the  time  when 
Queensland  was  formed  into  a  separate  colony  he  had  ac- 
quired a  domicile  of  choice  in  that  colony,  and  had  not  then 
acquired  a  new  domicile  in  New  South  Wales  by  virtue  of 
liis  residence  at  Hawthornden,  there  is  suflScient  evidence 
from  which  it  is  to  be  presumed  that  before  his  death  he  ac- 
quired a  new  domicile  of  choice  in  New  South  Wales. 

Lord  Westbury,  in  the  case  of  Udny  v.  Udny  ('),  says : 
'*  Domicile  of  choice  is  a  conclusion  or  inference  which  the 
law  draws  from  the  fact  of  a  man  fixing  voluntarily  his  sole 
or  chief  residence  in  a  particular  place  with  an  intention  of 
continuing  to  reside  there  for  an  unlimited  time.  This  is  a 
description  of  the  circumstances  which  create  or  constitute 
a  domicile,  and  not  a  definition  of  the  term.  There  must  be 
a  residence  freely  chosen,  and  not  prescribed  or  dictated  by 
any  external  necessity,  such  as  the  duties  of  office,  the  de- 
mands of  creditors,  or  the  relief  from  illness,  and  it  must  be 
residence  iixed  not  for  a  limited  period  or  particular  pur- 
pose, but  general  and  indefinite  in  its  future  contemplation." 
Then  his  Lordship  proceeds  to  make  a  remark  which  is  pe- 
culiarly applicable  to  this  case  as  regards  the  residence  at 
Hawthornden  during  the  lease  for  five  years,  and  the  sub- 
sequent building  of  the  house  at  Quiraing.  He  says :  ''It 
is  true  that  residence  originally  *temporary  or  in-  [343 
tended  for  a  limited  period  may  afterwards  become  general 
and  unlimited,  and  in  such  a  case  so  soon  as  the  change  of 
purpose  or  animus  manendi  can  be  inferred,  the  fact  of  dom- 
icile is  established." 

Now,  as  soon  as  the  house  at  Quiraing  was  built  and  fur- 

(^)  Law  Rep.,  1  R  L.,  Sc ,  458. 
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nished,  and  McLean's  establishment  was  removed  from 
Hawthornden  to  the  house  which  he  had  built  at  a  large 
cost ;  at  which  he  kept  up  a  large  establishment  suitable  to 
his  fortune ;  where  his  wife  and  children  resided,  and  where 
he  weht  except  at  times  when  he  was  engaged  upon  his  busi- 
ness or  political  duties  in  Queensland, — from  that  time  at 
least,  as  it  appears  to  their  Lordships,  his  change  of  purpose 
or  animus  manendi  in  the  colony  of  New  South  Wales  is  to 
be  inferred.  From  that  time  it  is  to  be  presumed  that  the 
house  at  Quiraing  was  his  home. 

In  the  case  of  Maxwell  v.  Maclure  (*),  which  has  been  re- 
ferred to  in  thei  course  of  the  argument,  the  x)erson  whose 
domicile  was  in  question  retained  his  house  at  Wigan,  as 
well  as  the  new  house  which  he  had  got  in  Scotland ;  but 
in  this  case  McLean  had  no  house  nor  anv  establishment  in 
any  other  place  than  at  Quiraing.  When  he  went  to 
Qaeensland  for  the  purpose  of  carrying  on  his  political  du- 
ties he  resided  at  a  club ;  he  had  no  establishment.  When 
he  went  to  Westbrook  for  the  purpose  of  inspecting  the  run, 
and  the  business  which  was  carried  on  there  by  his  partner 
Beit,  Beit  was  living  in  the  house.  McLean  went  there 
sometimes  for  a  few  days,  and  sometimes  for  a  week  or  two, 
and  stopped  in  the  house  with  Beit  and  his  wife  so  long  as 
Beit's  wife  was  living,  and  afterwards  with  Beit  alone ;  out 
he  had  no  establishment  there  of  his  own  ;  it  was  not  his 
home.  His  residence  was  at  Quiraing,  where  his  wife  and 
children  were  living.  That  is  the  place  to  which  it  is  to  be 
presumed  he  would  have  ^one  if  he  had  been  incapacitated 
lor  business  or  public  duties.  It  is  always  material  in  de- 
termining what  IS  a  man's  domicile  to  consider  where  his  wife 
and  children  live  and  have  their  permanent  place  of  resi- 
dence, and  where  his  establishment  is  kept  up. 

It  is  said  that  McLean  at  times  spoke  of  adding  to  the 
house  at  Westbrook  for  the  purpose  of  residing  there  at  a 
future  time,  and  that  he  also  expressed  his  wish  to  be  buried 
344]  at  Westbrook.  But  an  *intention  not  executed  can- 
not countervail  the  facts  alreadv  adverted  to.  And  in  this 
case  his  intention  of  adding  to  tne  house,  if  he  ever  had  that 
intention,  was  never  executed,  and  he  never  approi)riated 
that  place  to  the  residence  of  his  wife  and  family.  The  ex- 
pression of  his  wish  to  be  buried  at  Westbrook  does  not 
appear  to  be  a  very  important  circumstance.  In  the  case  of 
Douglas  v.  Douglas  ("),  the  person  whose  domicile  was  in 
question  was  buried  in  Scotland,  but  it  was  held,  notwith- 
standing, that  his  domicile  was  in  England.     It  must  cer- 

Q)  6  Jur.  (N.S.),  407.  O  Law  Bep.,  12  Eq.,  680. 
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tainly  often  occur  that  a  person  who  is  permanently  residing 
in  one  place  may  have  a  vault  or  some  place  where  he  may 
wish  to  be  buried  among  his  ancestors,  but  that  does  not 
affect  his  domicile. 

McLean  died  suddenly  at  Westbrook.  He  had  no  oppor- 
tunity of  returning  to  Quiraing.  His  death  and  burial  at 
Westbrook,  therefore,  do  not  rebut  the  inference  that  he  had 
made  Quiraing  his  j)ermanent  residence  and  his  home. 

Under  these  circumstances  their  Lordships  are  of  opinion 
that  the  view  taken  of  the  case  by  the  majority  of  the  Su- 
preme Court  of  New  South  Wales-  was  the  correct  one,  and 
they  will  humbly  recommend  Her  Majesty  to  affirm  the  de- 
cision of  that  court,  with  the  costs  of  this  appeal. 

Solicitors  for  the  appellants :  White^  Broughton  &  White. 
Solicitors  for  the  respondent :  Pedchey  <6  White. 

See  15  Eng.  R.,  789  note ;  18  Eng.  A  wife  cannot  chance  the  domicile 

Bep.,  647  note;  18  Am.  Law  Review,  of  the  husband  against  his  will.  Where 

261.  a  shipmaster  sailed  from  his  home  in 

There  is  a  wide  distinction  between  Brooklyn,  in  December,  1866,  and  his 
a  domicile  and  a  residence.  To  consti-  wife  shortly  after  came  on  a  visit  with 
tate  a  domicile  two  things  most  concur  :  her  children  and  trunks  to  Augusta,  and 
First,  residence ;  second,  the  intention  there  lived  with  her  mother  till  sum- 
to  remain  there  for  an  unlimited  time,  moned  by  her  husband  to  meet  him 
Residence  is  to  have  a  permanent  abode  in  Brooklyn,  whither  he  returned  in 
for  the  time  being,  as  contradistin-  July,  1867 ;  held,  that  he  was  not 
g^tshed  from  a  mere  temporary  locality  meanwhile  taxable  in  Augusta :  For- 
of  existence  :  Long  9.  Ryan,  dO  Gratt.  terfield  «.  Augusta,  67  Maine,  556. 
(Va.),  718.  A  domicile  once  existing  continues 

In  this  oountiT  a  person's  domicile  is  until  another  is  acquired  ;  and  where  a 

that  place  in  which  he  has  fixed  his  change  thereof  is  alleged,  the  burthen 

habitation,  without  any  present  in  ten-  of  proof  rests  upon  the  party  making 

tion  of   removing  therefrom :    Hind-  the  allegation :  Desmare  v.   U.  S.,  93 

man's  Appeal,  85Penn.  St.  R.,  466.  U.  S.  Rep.,  605. 

A  mere  intention  to  remove  perma-  A  resident  of  a  loyal  state,  who,  af- 

nently   without   any   actual    removal  terthel7thof  July,  1861,  and  just  after 

-works  no  change  of  domicile  ;  nor  does  the  late  civil  war  had  become  flagrant, 

a  mere  removu  from  the  state  without  went',  under  a  military  pass  of  a  federal 

any   intention  *to    reside   elsewhere :  officer,  into  the  rebel  states,  and  in  No- 

Hindman's  Appeal,  85 Penn.  St.  R.,466.  vember  and  December,  1864,  bought  a 

The  determination  of  domicile  de-  large  quantity  of  cotton  there,  and  never 
pends  not  upon  proving  particular  returned  to  the  loyal  states  until  just 
facts,  but  whether  all  the  facts  and  cir-  after  that,  and  when  the  war  was  not 
camstances  taken  together,  tending  to  far  from  its  close— when  he  did  return 
show  that  a  man  has  his  home  or  domi-  to  his  old  domicile— having,  during  the 
cile  in  one  place,  overbalance  all  the  time  he  was  in  the  rebel  states,  trans- 
like proofs  tending  to- show  it  in  anoth-  acted  business,  collected  debts,  and 
er:  Hindman's  Appeal,  85  Penn.  St.  purchased  the  cotton  ;  held,  on  a  quea- 
R.,  466.  tion  whether  he  had  been  trading  with 

As  a  general  rule  the  domicile  of  an  the  enemy,  not  to  have  lost  his  original 

infant,  during  his  minority,  is  that  of  domicile,  and  accordingly  to  have  been 

his  father;  and  he  cannot  change  it  by  so  trading :  Mitchell  e.  tJ.  S.,  21  Wall., 

any  act  of  his  own,  tliough  it  may  be  850 ;  Desmare «.  tJ.  S.,  93  U.  S.  R.,  605. 

changed  by  his  father:  Metcalf  9.  Low-  Where  jurisdiction  of  a  local  court 

ther,  56  Ala.,  312.  depended  upon  the  fact  that  the  defen- 

24  Eng.  Rep.  31 
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dant  "resides"  in  the  city,  it  was  held  property  with  him  and  establishes  his 

that  by  the  term  "  resides "  is  meant  nome  in  another  state,  such  acts  pri- 

that  continuous  and  voluntary  abiding  ma  fade  prove  a  change  of  residence, 

which  constitutes  lawful  residence,  as  Vague  and  uncertain  evidence  cannot 

distinguished  from  that  which  is  tern-  remove  the  legal  presumption  thus  ere- 

porary :  Charter  Oak,  etc. ,  v.  Reed,  45  ated  :  Hindman's  Appeal,  85  Penn.  St 

Conn..  391.  R.,  466. 

Held,  therefore,  that,  where  a  per-  That  capias  for  debt  on  the  ground 

son  boarded  in  the  city  during  the  win-  of  intent  to  depart  and  defraud,  does  not 

ter  months,  but  lived  in  another  town  lie  against  a  trader  whose  well-known 

during  the  summer,  being  an  inhabitant  domicile  is  in  the  United  States,  and 

and  voter  in  the  latter  place,  and  in-'  whose  business  brings  him  occasionally 

tending  to  remain  only  temporarily  in  to  Canada,  when  on  such  departure  ho 

the  city,  he  did  not  reside  in  the  city  is  only  going  home,  and  no  special  al- 

within  the  -meaning  of  the  statute :  legation  of  particulars  is  sworn  to,  to 

Charter  Oak,  etc.,  v.  Reed,  45  Conn.,  justify  the  cnarge  of  Intent  to  defraud: 

891.  Renaud  v.  Vandosen,  21  Lower  Can. 

What  is  the  meaning  of  the  word  Jur.,44 
"  residence"  as  used  in  any  particular  For  general  purposes  personal  prop- 
statute,  must  be  decided  upon  its  par-  erty  has  no  situs,  but  follows  the  resi- 
ticular  circumstances.  The  word  is  dence  of  the  owner,  and  is  distributed, 
often  used  to  express  a  different  mean-  in  case  of  his  death,  according  to  the 
ing  according  to  the  subject-matter:  law  of  his  domicile:  Metcalf  v,  Low- 
Long  t>.  Ryan,  30  Gratt.  (Va.),  718.  ther,  56  Ala.,  812. 

The  word  "  residence"  in  the  statute  Where  a  corporation  of  one  state 

in  relation  to  attachments,  is  to  be  con-  goes  into  insolvency,  and  under  the 

strued  as  meaning  the  act  of  abiding  or  laws  thereof  makes  a  statutory,  and 

dwelling  m  a  place  for  some  continu-  not  a  voluntary  assignment  of  all  its 

ance  of  time :  Long  v.  Ryan,  80  Gratt.  effects  for  the  benefit  of  creditors,  and 

(Va. ),  718.  the  assignee  notifies  a  debtor  of  such 

While  on  the  one  hand  the  casual  corporation,  in  another  state,  of  such 
or  temporary  sojourn  of  a  person  in  the  assignment,  the  trustee  in  insolvency 
state,  whether  on  business  or  pleasure,  does  not  obtain  a  good  title  as  against 
does  not  make  him  a  resident  of  the  a  creditor  of  sucn  corporation,  who 
state  within  the  meaning  of  the  attach-  thereafter  attaches  the  debt  in  the 
ment  law,  especially  if  his  personal  courts  of  the  state  where  the  debtor  re- 
domicile  is  elsewhere,  so  on  the  other  sides :  Paine  «.  Lester,  44  Conn.,  196. 
hand,  it  is  not  essential  that  he  should  In  Newfoundland  it  has  been  held, 
come  into  the  state  with  the  intention  that  if  two  firms,  consisting  of  entirely 
to  remain  here  permanently,  to  consti-  the  same  members,  carry  on  distinct 
tute  him  a  resident :  Long  v,  Ryan,  30  branches  of  trade,  one  in  Scotland  and 
Gratt.  rVa.),  718.  one  in  Newfoundland,  and  both  be- 

R.,  aomiciled   in  Washington,  ob-  come  insolvent,  the  property  and  effects 

tained  a  contract  upon  the  W.  &  S.  of  the  firm  in  Newfoundland  should 

railroad  to  construct  three  sections  of  be  distributed  by  trustees  appointed  by 

the  road,  and  he  might  be  employed  to  the  creditors  of  that  firm  and  under  the 

build  culverts  and  bridges  in  such  time  laws  of  the  island  :   Matter  of  Craw- 

as  the  engineer  of  the  road  might  fix.  ford,  Tucker's  Select  Cases,  100 ;  Id., 

He  rented  out  his  house  in  Washington,  242. 

removed  his  family  to  a  place  on  the  And  that  the  property  of  the  firm  in 

route  of  the  road,  and  kept  house.     Be-  each  country  is,  in  the  event  of  insol- 

fore  the  work  was  finished  or  the  time  vency,  exclusively  divisible  among  the 

for  completing  it  had  arrived,  i^n  attach-  creditors  who  trusted  the  branch  of  the 

ment  was  su^  out  against  his  effects,  firm  established    in    that  country  in 

Held  he  was  a  resident  of  the  state,  and  which  the  property  is  situated  :  Matter 

the  attachment  quashed :  hong  v.  Ryan,  of  Ryan,  Tucker's  Select  Cases,  113. 

30  Gratt.  (Va.),  718.  And  that  where  the  trustees  in  New- 

But  where  a  person  sells  all  his  land,  foundland  had  distributed  the  assets 

gives  up  all  his  business  in  the  state  in  there  which  came  to  their  hands  among 

which  he  has  lived,  takes  his  movable  Newfoundland  creditors,  the  assignees 
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under  a  commission  of  bankraptcy  in  In  the  case  of  an  ancillary  adminis- 

England,  previonsly  appointed,  could  tration,  in  Pennsylvania,  of  the  estate 

not  reooyer  the  amount  of  such  pay-  of  a  decedent,  whose  domicile  was  in 

ments  from  the  Newfoundland  trus-  another  state  or  country,  the  Orphans' 

tees:    Assignees  of  Ryan  ctgt.  Ryan's  Court    after  having   paid    all  lawful 

Trustees,  Tucker's  Select  Cases,  164.  claimants  on  the  fund,  who  are  citizens 

Yet,  though  a  commission  of  bank-  and  residents  of  Pennsylvania,  must 

ruptcy  in  EIngland  wiU  not  necessarily  direct*^the  balance  to  be  paid  to  the  ad- 

Buperaede  a  declaration  of  insolvency  ministrator  of  the  domicile,  and  a  cred- 

in  Newfoundland,  if  under  the  partic-  itor  who  has  the  same  domicile  as  was 

ular  circumstances  of  a  case  it  appear  that  of  the  decedent  cannot  make  claim 

that  the  claims  of  the  creditors,  gener-  to  the  fund  in  this  jurisdiction  but  must 

ally,   may  be  most  satisfactorily  ar-  resort  to  that  of  his  domicle  :    Barry's 

ranged  and  adjusted  in  England,  the  Appeal,  88  Penn.  St.  R.,  181. 

courts  of  Newfoundland  will  consider  See  Parker's  Appeal,  61  Fenn.  St.  R., 

that  a  good  around  for  superseding  the  478,  484  ;  Dent's  Appeal,  22  Penn.  St. 

insolvency  there:  Assiffnees  of  Stabb  R.,514;  Stokeley's Estate,  19 Penn.  St. 

V.  Subb*s  Trustees,  Tucker's  Sel.  Cas.,  R.,  476;  Trimble  v.  Dziedzzyeke,  57 

298.  How.  Pr.  Rep.,  208 ;  Miller's  Estate,  3 

A  presumption  will  be  indulged  in  Rawle,  819 ;  Molbland  «.  Wireman,  3 

favor  of  the  regularity  of  the  appoint-  Penn.  R.,  185, 188  ;  McEeen  «.  North- 

ment  of  an  administrator  in  another  ampton  Co.,  49  Penn.  St.  R.,  525,  8 

state,  and  his  consequent  appointment  Kent's  Com. ,  429-484 ;    Williams  on 

as  ancilliary  administrator  here,  to  dis-  Executors,  title  Ancillary  Administra- 

pose  of  property  in  this  state,  upon  tion. 

proper  application    therefor,  may  be  Plaintiff's   intestate   and  defendant 

made  after  five  years  from  the  death  of  were   domiciled    in    North    Carolina, 

the  intestate :  Woodruff  9.  Schultz,  48  where,  on  the  death  of  the  intestate, 

Iowa,  430.  administrators  were  appointed,   upon 

Where  there  are  several  administra-  whose  application  the  plaintiff  was  ap- 

tions  of  an  intestate  estate,  in  different  pointed  administrator  by  the  surrogate 

jurisdictions,  a  judgment  against  one  of  Ontario  county.  New  York,  there  be- . 

administrator  does  not  bind  another.  ing   assets  of   the   deceased    in  said 

Whether,  and  how  far,  judgments  county.     In  an  action  brought  to  re- 

against   the  principal   administrator,  cover  certain  moneys  alleg^  to  have 

accompanied  by  proof  that  there  are  been  received  by  the  defendant  in  the 

no  assets  in  his  hands  to  satisfy  them,  lifetime  of  deceased  and  for  his  use,  com- 

would  be  evidence  in   a  court  which  menced  by  personal  service  of  the  sum- 

liad  granted  ancillary  administration,  mons  upon  defendant  while  in  the  state 

qumref  for  a  temporary  purpose  :    Held,  that 

It  is  the  place  of  the  intestate's  dom-  as  a  general  rule  simple  contract  debts 

idle  at  the  time  of  his  death,  and  not  were  assets   at  the  place  where  the 

the  place  of  his  death,  which  determ-  debtor  resided  at  the  time  of  the  death 

ines  the  principal  administration.  of  the  creditor  ;  yet,  as  the  debtor  had 

Where  letters  of  administration  on  voluntarily  come  into  this  state,  and  as 

the  same  estate  were  granted  in  Wis-  there  was  no  intent  to  defaud  the  North 

oonsin  and  another  state,  and  both  de-  Carolina  administrators,  and  as  he  had 

scribe  the  intestate  (U  of  that  place,  a  not  paid  the  debt  or  been  sued  upon  it 

judgment  against  the  foreign  ibdminis-  in  North  Carolina,  the  debt  became  as- 

trator  is  not  even  prima  facie  evidence,  sets  in  this  state,  and  plaintiff  was  en- 

in  action  against  the  Wisconsin  admin-  titled  to  recover  the  same  :  Fox  «.  Carr, 

istrator :  Price  «.  Mace,  47  Wise.,  23.  16  Hun,  434. 

It  is  not  the  duty  of  an  ancillary  ad-  The  general  rule  is,  that  where  a 

ministrator  to  report  the  condition  of  probate  court  has  power  to  determine 

the  principal  estate,  though  it  seems  whether  it  can  properly  issue  letters  of 

that  under  certain  circumstances  the  administration,  its  determination  upon 

claimants  may,  in  the  forum  of  the  an-  that  question,  if  evidence  tending  to 

ciliary  administration,  show  the  condi-  show  such  facts  be  given,  is  conclusive 

tion  of  the  principal  estate  :  Ashton  «.  when  assailed  collaterally :  6  Eng.  R., 

Miles,  49  Iowa,  664,  567.  248  note ;  Sheldon  9.  Wright,  5  N.  Y., 
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497;  Kennedys.  Rjall,  67  N.  Y.,  880,  where  the  father  lias  his  domicil.thoagh 
affirming  40  N.  Y.  Superior  Ct.  H.,  prior  in  point  of  time,  are  ancillary  only 
848,  41  id.,  581 ;  BumsteiEid  v.  Read,  81  to  a  subseqaent  grant  of  letters  in  Ala- 
Barb.,  661 ;  Welch  v.  N.  Y.  Cent.  R.  bama  to  the  father  ;  and  if  the  Georgia 
R.,  58  N.  Y.,  610;  Roderigas  v.  East  guardian  collects  a  pecuniary  legacy. 
River,  etc.,  68  N.  Y.,  460 ;  See  S.  C,  there  bequeathed  to  the  infant,  a  pay- 
73  N.  Y.,  816;  People  v.  Waldron,  52  ment  by  him  to  the  father  will  dis- 
How.  Pr.  Rep.,  221 ;  Sullivan  «.  Foe-  charge  him  from  liability  to  account  in 
dick,  10  Hun,  174  ;  Otis  «.  The  Rio  the  courts  of  Alabama,  although  it  wa^ 
Grande,  1  Wood's  C.  G.  Rep.,  279.  not   made   accordinff  to  the  laws  of 

See  Ulinois,  etc. ,  v,  Cragin,  71  Dls. ,  Georgia  regulating  tne  removal  of  the 

177;    Van   Greseen   v,   Bridgford,   18  estates  of  infants,  and  might  not  be 

Hun,  78.  sufficient  to  discharge  him  from  judi- 

Letters  of  guardianship,  granted  in  cial  proceedings  there  instituted  :  Met- 

Georgia,  on  the  estate  of  an  infant  who  calf  9.  Lowthers,  56  Ala.,  312. 
resides  with  her  father  in  Alabama, 


[8  Appeal  Cases,  845.] 

J.C.(*),  Jan.  24,  25,  1878. 

[PRIVY  COUNCIL.] 

345]    *Thomas  Kershaw,  Defendant ;  and  John  E. 
Kirkpatrick  and  Another,  Plaintiffs. 

ON  APPEAL  FBOM  THB   COUBT   OF   QUEBN'S   BENCH  FOB  THE   PBOV- 

INCE   OF   QUEBEC    (cANADa). 

Canadian  Civil  Code-^AppropriaHon  ofFaymenia — ReaciMdon  of  Appropriation, 

The  giving  of  a  check  by  the  debtor  with  the  intention  of  appropriating  it  to  the 
debt  of  the  plaintiilB,  and  the  giving  of  a  receipt  therefor  by  the  plaintiffs'  agent, 
acting  within  the  scope  of  his  authority,  constitute  by  the  law  of  Canada  an  appro- 
priation as  intended.  Such  appropriation  could  onlyoe  changed  by  a  rescission  of 
the  appropriation  made  by  consent  of  all  parties  interested. 

In  an  action  against  the  agent  for  moneys  had  and  received  on  account  of  the 

Elaintiffs,  such  rescission,  being  put  on  the  footing  of  a  contract  by  the  Canadian 
iw,  must  be  specially  pleaded  as  a  defence. 

Appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  fSept.  15,  1876),  affirming  a  judgment  of 
the  Superior  Court  lor  Lower  Canada,  in  the  district  of  Mon- 
treal (Feb.  17,  1875). 

The  action  was  brought  by  the  respondents  in  the  Superior 
Court  to  recover  from  the  appellant  $8,000,  which  the  re- 
spondents alleged  that  the  appellant  had  received  on.  their 
account  from  James  B.  Stevenson  as  part  of  the  price  of 
some  wheat  purchased  by  the  said  J.  B.  Stevenson  from  the 
respondents  through  the  appellant  as  broker. 

The  writ  was  issued  in  the  Superior  Court  on  the  18th  of 
September,  1874,  and  annexed  to  the  writ  was  a  declaration 
which  alleged  that  on  or  about  the  13th  of  July,  1874,  the 

(*)  Present:    Sib  Jamks  W.  Colvile,  Sib  Babnes  Peacock,  Sib  Montague  £. 
Smith,  and  Sib  Robebt  P.  Collieb. 
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appellant,  as  a  broker,  boaght  on  acconnt  of  James  B. 
Stevenson  from  the  plaintiffs  about  13,000  bushels  of  Amber 
Michigan  wheat,  at  $1.26  per  bushel,  payable  cash  on  deliv- 
ery ;  that,  on  tlie  15th  of  July,  1874,  8,127J  bushels  of  the 
said  wheat  were  delivered  to  Stevenson,  and  *the  re-  [346 
mainder  on  the  following  day,  the  whole  through  the  appel- 
lant as  broker.  That  on  the  15th  of  July,  1874,  the  appel- 
lant, as  the  agent  of  the  respondents,  rendered  an  account 
for  the  8,127^  bushels  of  wheat  to  Stevenson,  and  that 
Stevenson  on  the  18th  of  July  paid  appellant  on  account  of 
the  respondents  $8,000,  which  appellant  received  and  cred- 
ited upon  the  said  account,  which  sum  the  appellant  often 
acknowledged  to  owe,  and  promised  to  pay  respondents,  but 
had  failed  to  do  so. 

The  declaration  contained  also  an  ordinary  assumpsit 
count  for  the  same  sum. 

To  this  declaration  the  appellant  pleaded  generally,  de- 
nying all  the  allegations,  matters,  and  things  set  forth  in 
it,  and  issue  being  thus  joined  the  parties  proceeded  to 
evidence. 

The  only  question  between  the  parties  was,  whether  a  par- 
ticular sum  of  $8,000,  paid  by  the  said  James  B.  Stevenson 
to  one  Benac,  clerk  to  the  defendant,  was  so  paid  as  to  be 
appropriated  irrevocably  to  a  debt  of  $16,195  due  from 
Stevenson  to  the  plaintiffs. 

The  facts  are  sufficiently  set  forth  in  the  judgment  of  their 
Lordships. 

Mr.  TVatMn  Williams^  Q.C.,  and  Mr.  R.  Vaughan  Wil- 
liams^ for  the  appellant,  contended  that  the  judgments  of 
the  court  below  were  contrary  to  the  evidence;  that  the  de- 
fence disclosed  by  the  evidence  was  inadmissible  on  the 
pleadings;  that  Stevenson  never  intended  to  appropriate, 
and  did  not  in  fact  appropriate,  the  payment  to  the  account 
of  the  respondents ;  but  that  the  appellant  and  his  clerk 
had  refused  to  receive  the  money  on  tne  terms  of  such  ap- 
propriation. 

Mr.  MattJcews^  Q.C.,  and  Mr.  TF.  W.  Kerr^  for  the  re- 
spondents, contended  that  it  was  shown  in  the  clearest  man- 
ner by  the  evidence  that  Stevenson  &  Co.  paid  $8,000  to  the 
clerk  of  Thomas  Kershaw  on  account  of  the  respondents,  and 
that  credit  was  given  therefor  in  the  account  furnished  by 
Thomas  Kershaw.  Such  imputation  of  payment  on  account 
of  the  respondents  was,  therefore,  made  oy  the  debtor  at  the 
time  the  payment  was  made,  and  the  receipt  therefor  was 
given  by  tne  clerk  of  Thomas  Kershaw  at  the  same  time,  and 
remains  as  evidence  of  the  appropriation.    Reference  was 
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made  to  the  Civil  Code  of  Canada,  Arts.  1158-1161 ;  Demo- 
347]  lombe,  *Traiie  de  Contrat,  vol.  v,  pp.  1-30,  upon 
Code  Napoleon,  Arts.  1253  et  seq.;  see  Arts,  of  Demolombe, 
6,  37 ;  Larombiere  on  Contracts,  Art.  1253 ;  Pothier,  TraitS 
(F  Obligations,  pt.  Ill,  c.  1,  Art.  7,  where  it  is  said  that  al- 
thoagh  a  creditor  must  make  bis  imputation  in  a  particular 
form,  the  debtor  need  not  do  so.  [Sir  Barnes  Peacock 
referred  to  Art.  1234  of  Civil  Code  of  Canada  to  show  that  the 
terms  of  a  written  receipt  could  not  be  varied  by  parol  evi- 
dence.] 
•  Mr.    Watkin   Williams^  Q.C.,  replied:    Finality  of  ap- 

gropiiation  is  obtained  so  soon  as  payment  is  accomplished, 
ut  not  before ;  see  Pothier,  pt.  Ill,  c.  1,  Art.  7,  §  566.  The 
moment  of  pavment  is  not  wnen  the  check  is  given  but  when 
the  check  is  cleared.  With  the  exception  of  the  technic?! 
requisites  of  the  Civil  Code  as  to  the  reception  of  evidence, 
there  is  no  difference  between  Canadian  and  English  law  on 
the  subject  of  appropriation  of  payment.  Both  laws  give  to 
the  debtor  the  right  to  appropriate ;  on  his  failing  to  do  so, 
then  to  the  creditor ;  and  on  both  failing,  both  laws  determine 
the  appropriation.  If  the  right  devolves  upon  the  creditor, 
then  under  the  Canadian  law  he  fixes  it  in  his  receipt.  If 
the  transaction  is  completed  it  cannot  be  reopened ;  if  no  re- 
ceipt fixing  the  appropriation  is  given,  then  the  law  operates. 
Art.  1234  does  not  touch  this  case.  The  appellant  does  not 
seek  to  vary  the  receipt  but  to  exclude  it  altogether. 

1878.  Jan.  26.  The  judgment  of  their  Lordships  was  de- 
livered by 

Sib  Robert  P.  Collier:  -This  was  an  action  for  money 
had  and  received,  to  which  the  general  issue  was  pleaded. 
The  question  in  the  caude  may  be  shortly  stated  to  have 
been  the  appropriation  of  a  payment,  on  which  the  lower 
court,  and  tne  Court  of  Queen's  Bench,  have  found  in  favor 
of  the  plaintiff. 

The  material  facts  of  the  case  are  as  follows :  Mr.  Ker- 
shaw, the  defendant,  a  broker,  bought  a  cargo  of  wheat  as 
a  broker  from  the  plaintiffs,  Kirkpatrick  &  Co.,  for  and  on 
behalf  of  a  firm  named  Stevenson.  The  quantity  of  wheat 
348]  bought  was  on  the  whole  some  *13,000  bushels. 
There  was,  however,  a  separate  invoice  with  respect  to  8,127 
bushels,  the  price  of  which  amounted  to  $10,0()0  and  some 
dollars. 

Mr.  Kershaw  had  also  acted  as  broker  in  another  trans- 
action whereby  Stevenson  became  the  purchaser  of  the  cargo 
of  another  vessel  called  the  Europe,  of  which  the  price  was 
some  $17,000.     In  this  cargo  Kershaw  appears  to  have  had 
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some  interest  himself,  bnt  it  had  been  pledged  to  the  Bank 
of  Montreal,  who  were  the  ostensibfe  vendors.  On  these  two 
accounts  a  sum  of  about  $37,000  was  due  from  Stevenson  to 
Kershaw  on  the  18th  of  July,  1874.  On  that  day  Kershaw 
sent  his  clerk,  a  Mr.  Benac,  to  Stevenson's  office  to  get  what 
money  he  could  on  account.  Mr.  Stevenson,  the  plaintiffs 
principal  witness,  gives  the  following  account  of  what  then 
took  place.  He  says,  "Mr.  Benac,  Mr.  Kershaw's  clerk, 
^ho  is  in  the  habit  of  acting  for  him  sometimes,  came  into  the 
office  and  asked  me  how  much  I  could  give  him,  ^nd  I  told 
him  I  did  not  know.  I  would  give  him  as  much  as  I  could. 
There  was  some  mention  of  $20,000  or  $30,000.  I  said  I 
could  not  give  him  much  that  day.  He  went  away,  and  in 
a  few  minutes  came  back  again,  when  I  told  him  I  had  been 
disappointed  in  getting  money.  I  drew  a  check  for  $8,000, 
and  handed  it  to  Mr.  JBenac.  That  account  paper  ^  B '  being 
with  a  lot  of  other  accounts,  I  handed  the  account  to  Mr. 
Benac  with  a  check,  and  he  marked  the  words  ^  July  18th, 
cash  on  account,  P.  Benac,  $8,000.'  "  In  the  case  that  doc- 
ument is  set  out.  It  is  an  invoice  of  wheat  sold  by  Kirkpat- 
lick  &  Co.  to  Stevenson,  of  the  15th  of  July,  and  runs  in  this 
way:  "8,127f  J  Bushels  Amber  Michigan  Wheat  ex  barge 

*Swan' into 'ElizabethAlice,' at  1.25= $10,159  37 

Brokerage  ...  40  63 

$10,200  00" 

Below  the  $10,200.00  is  the  entry  "July  18th,  cash  on  ac- 
count with  the  bank  $8,000,"  which  is  what  this  witness 
referred  to  as  having  been  written  by  Mr.  Benac  at  that  time 
on  this  invoice.  It  may  be  here  observed  that  it  was  not 
written  on  the  back  of  the  invoice,  but  on  the  face  of  it  and 
under  the  figures  which  have  been  referred  to.  There  are  in 
this  exhibit  also  the  words  '^Balance,  *$2,200."  But  [349 
it  does  not  appear  distinctly  when  and  where  those  words, 
which  are  in  pencil,  were  written.  Mr.  Stevenson  goes  on 
to  say,  "The  invoice,  after  the  money  was  paid  and  the  re- 
ceipt written,  was  in  the  same  state  as  it  is  now,  with  the  ex- 
ception of  some  figures  in  pencil.  I  fancy  the  check  I  gave 
was  paid.  It  was  on  the  Union  Bank."  He  identifies  the 
check.  Cross-examined,  he  says,  "The  wheat  was  from  the 
barge  Swan.  I  employed  Mr.  Kershaw  to  buy  the  ^heat. 
He  was  my  broker.  Mr.  Benac,  when  he  came  for  the 
money,  said,  as  near  as  I  can  recollect,  '  Is  that  all  you  can 
give  me,'  and  I  gave  him  the  check  for  the  $8,000.  The  first 
time  he  came  was  on  the  18th  of  July,  about  12  o'clock. 
He  asked  me  how  much  I^^could  give  him,  and  I  said  I  could 
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not  tell.  He  then  said,  '  How  much  do  you  expect  V  and  I 
said,  '$20,000  or  $30,000.'"  That  is  all  that  transpired 
at  that  interview.  He  came  back  again  about  halt-past 
twelve.  He  said,  '  How  much  can  you  give  me  T  I  said, 
*  So  far  I  have  only  been  able  to  get  $8,000  or  $9,000,'  and  I 
handed  him  the  account  and  a  check.  He  made  some  re- 
mark about  not  taking  it  on  that  acccount."  (It  should  be 
observed  that  Mr.  Benac,  when  called,  does  not  in  any  way 
corroborate  this  latter  statement).  ' '  His  precise  words  when 
he  came  in  were,  'How  much  can  you  give  me?'  and  I  said, 
'  Take  that  in  the  meantime,  and  1  will  see  if  I  can  do  any 
more.'  "  He  says,  further  on,  Benac  returned  in  about  ten 
minutes,  "and  said  that  Mr.  Kershaw  would  not  receive 
that  upon  account  of  the  Swan' s  cargo ;  that  is  plaintifiT  s 
debt ;  and  to  change  the  receipt.     I  said  to  Benac,  '  I  am 

foing  away,  we  can  leave  that  until  Monday.'  He  said  the 
8,000  was  not  to  be  on  account  of  Kirkpatrick  and  Cookson, 
but  on  account  of  the  Europe,  which  was  an  older  debt 
of  some  days  before.  I  said  1  was  just  going  away,  and  I 
would  see  and  straighten  it  up  on  Monday.  I  was  going 
away  earl^,  at  half -past  one.  I  was  going  to  the  country 
to  St.  Hilaire  by  the  2  o'clock  train.  That  is  all  that  trans- 
pired on  the  Saturday  between  me  and  Benac." 

Then  he  goes  on  to  speak  of  what  subsequently  took  place. 
"  I  received  a  visit  from  Kirkpatrick  that  afternoon  about 
ten  minutes  after  Benac  was  gone.  Mr.  Kirkpatrick  came 
to  my  office,  and  asked  for  some  money  on  that  debt  of  the 
Swan.  I  said  I  could  not  give  him  the  whole.  He  said, 
350]  'Give  me  some.'  I  said,  '  I  have  given  *Mr.  Kershaw 
all  I  had,  and  I  suppose  he  will  give  you  some.'  That  was 
all  that  transpired  at  that  interview.  Mr.  Kirkpatrick  then 
went  away,  but  came  back  in  five  or  ten  minutes.  I  fancy, 
from  the  direction  which  I  saw  him  coming  from,  that  he 
went  to  Mr.  Kershaw's.  He  said  that  Mr.  Kershaw  had  said 
that  he  had  no  money  for  him.  I  said  I  supposed  he  had  ap- 
plied it  to  some  other  account.  He  then  asked  me  if  I  could 
not  give  him  some,  and  I  then  gave  him  a  check,  I  think,  for 
$4,000.  I  did  not  take  a  receipt  for  that  payment,  to  the 
best  of  my  recollection.  The  check  was  made  payable  to  the 
firm's  order.  I  do  not  recollect  whether  it  was  that  Satur- 
day or  the  Monday  following  that  he  told  me  that  he  would 
look  t6  me  for  the  account.  He  said  I  was  not  to  pay  any 
more  money  to  Mr.  Kershaw,  but  that  he  looked  to  me  for 
the  entire  amount  of  the  wheat  purchased.    I  paid  Mr.  Kirk- 

Satrick  afterwards  $5,000,  either  on  the  Monday  or  the  Tues- 
ay  following."    Then  the  question  is  put,  "Is  it  not  a  fact 
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that  Mr.  Kirkpatrick,  time  after  time,  and  after  payment  by 
you  of  $4,000  or  $5,000,  dunned  you  for  the  payment  of  the 
balance  of  the  cargo  of  the  Swan  ?  A.  Yes,  on  several  occa- 
sions he  asked  me  for  the  balance.  I  saw  Mr.  Kershaw  on 
the  Monday.  He  told  me  that  he  had  sent  Benac  over  to  say 
that  he  would  not  accept  that  payment  on  account  of  Kirk- 
patrick and  Cookson,  and  to  cancel  that  receipt  and  put 
It  to  the  account  of  the  Europe  which  was  due  long  before 
that  to  which  he  had  paid  it.  I  said  it  was  no  use  doing  any- 
thing about  the  matter,  it  could  easily  be  explained.  He  said 
the  money  was  for  the  Europe' s  cargo,  which  was  due  be- 
fore that,  and  that  he  had  sent  Benac  over  to  say  so.  I  refused 
to  cancel  it.  I  did  not  think  it  was  worth  while  to  cancel  it. 
I  said  to  Mr.  Kershaw  it  was  much  better  to  leave  it  as  it 
was  and  explain  the  circumstances.  I  got  the  Europe's 
wheat  from  Mr.  Kershaw,  who  had  given  a  *  bailee'  receipt 
to  the  Bank  of  Montreal. '^  Then  he  says,  "  When  Mr.  Kirk- 
patrick came  to  my  office  I  told  him  that  the  $8,000  I  had 
paid  I  expected  Mr.  Kershaw  would  give  him  some  of  it.  I 
did  say  in  my  deposition  before  the  police  magistrate  that  I 
said  to  Mr.  Kirkpatrick  that  I  expected  the  $8,000  I  had 
given  to  Benac  was  for  him  (Kirkpatrick).    I  had  previously 

Promised  Kirkpatrick  to  pay  him  his  account  on  that  day." 
hen  there  is  a  little  explanation  on  his  re-cross-examina- 
tion, *  the  question  being,  "You  have  stated  in  an-  [351 
swer  to  Mr.  Kerr  that  you  have  sworn  inyour  deposition  at 
the  Police  Court  that  you  had  told  Mr.  Kirkpatrick,  on  the 
18th  of  July,  that  you  were  under  the  impression  that  you 
had  paid  Mr.  Benac  $8,000,  which  you  expected  was  for  him, 
did  you  not  also  state,  to  complete  the  same  sentence  \vhich 
did  not  end  there,  the  following  words,  ^But  as  there  were 
other  accounts  running  between  Mr.  Kershaw  and  me  that 
it  had  been  applied  to  somethiM  else  ?'     A.  I  did." 

There  is  also  the  evidence  of  Benac,  which  does  not  throw 
much  more  light  upon  the  main  question  in  the  cause,  how 
and  under  what  circumstances  the  invoice  was  given  to  him, 
and  he  wrote  the  receipt.  He  gives  a  short  account  of  what 
took  place  at  the  interview,  but  without  stating  the  circum- 
stances under  which  he  received  the  invoice  or  wrote  upon 
it  He  only  refers  to  it  incidentally  by  saying,  "I  brought 
back  the  check  to  the  office  and  handed  it  to  Mr.  Kershaw. 
Mr.  Kershaw  asked  me  if  it  was  intended  for  any  particular 
account.  I  said  to  Mr.  Kershaw,  '  No ;  Mr.  Stevenson  did 
not  tell  me  anything  about  it,  but  I  think  I  gave  a  receipt 
for  the  money  on  Mr.  Kirkpatrick' s  invoice.' "  Then  he 
further  says,  ''I  was' in. a  great  hurry,  and  I  took  the  first 
24  Ekg.  Bep.  32 
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invoice  in  order  to  acknowledge  the  sum  which  I  received 
from  Stevenson.  It  was  merely  accidental ;  if  it  had  been 
another  account  it  would  have  been  the  same  thing.  There 
were  a  lot  of  accounts  together.  Generally  we  do  the  same 
thing  in  all  the  houses  where  we  are  doing  business."  This 
does  not  appear  to  their  Lordships  a  very  probable  statement, 
considering  the  importance  attached  by  the  Canadian  law, 
somewhat  greater  than  that  attached  by  our  law,  to  instru- 
ments of  this  description. 

The  judgments  of  the  two  courts  are  very  short.  The  first 
is  the  judgment  of  Mr.  Justice  Mackay,  who,  as  their  Lord- 
ships understand,  had  the  witnesses  before  him.  It  consists, 
as  far  as  the  decision  on  the  point  in  the  cause  is  concerned, 
in  these  words:  "Considering  that  the  defendant  on  the 
18th  day  of  July  last  received  $8,000,  monev  for  plaintiffs, 
as  alleged  from  J.  B.  Stevenson  &  Co.,  purcnasers  of  plain- 
tiffs' vnieat,  that  at  the  time  of  payment  of  it  J.  B.  Steven- 
son &  Co.  meant  it  for  plaintiffs."  Their  Lordships  therefore 
observe  that  Mr.  Justice  Mackay  finds  as  a  fact  that  the 
352]  money  was  meant,  that  is,  meant  by  Stevenson  *for 
the  plaintiffs.  He  goes  on  to  say,  '*And  defendant  so  ex- 
pressed it  by  the  account  rendered  and  receipt  given  to  the 
said  J.  B.  Stevenson  &  Co.  on  the  said  18th  day  of  July  last, 
against  which  defendant  cannot  go,  certainly  not  under  his 
plea  pleaded  (mere  general  issue)." 

Their  Lordships  do  not  read  this  judgment  as  ruling  that 
the  receipt  jp^  se  would  be  conclusive,  and  that  the  plaintiff 
could  not  go  against  it ;  but  that  the  receipt  having  been 
given,  effectuating  the  intention  of  the  parties,  or  at  all  events 
the  indention  of  the  debtor,  who  had  a  right  to  appropriate 
the  payment,  it  cannot  be  impugned  at  all  events  under  these 
pleadings. 

The  judgment  of  the  Court  of  Queen's  Bench  recites  what 
seemed  to  the  court  the  most  material  facts  thus :  "On  the 
15th  of  July,  1874,  the  said  Thomas  Kershaw,  acting  as  agent 
of  the  respondents,  rendered  to  the  said  J.  B.  Stevenson  & 
Co.  an  account  for  8,127J  bushels  of  Amber  Michigan  wheat 
so  sold  and  delivered  to  the  said  J.  B.  Stevenson  &  Co.  by  the 
respondents,  together  with  his  account  for  brokerage,  making 
in  all  the  sum  of  $10,200.  On  the  18th  of  July,  1874,  the  said 
Thomas  Kersbaw  sent  his  clerk  to  the  said  J.  B.  Stevenson 
&  Co.  to  get  some  money ;  the  clerk  received  $8,000,  and 
gave  a  receipt  on  account  of  the  respondent's  wheat.  When 
he  returned  the  said  Thomas  Kershaw  asked  him  if  the 
$8,000  was  on  any  particular  account.  The  clerk  replied 
that  he  thought  he  nad  given  a  receipt  on  account  oi  the 
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respondent's  cargo  of  wheat,  upon  which  the  said  Thomas 
Kershaw  replied,  '  Go  back  and  tell  Stevenson.' "  After  re- 
citing the  judgment  of  the  court  below,  the  Court  of  Queen's 
Bench  proceed  to  say,  "  The  court  here  see  no  reason  to  alter 
the  judgment  of  the  court  below.  The  imputation  was  made 
by  the  parties  at  the  time  the  receipt  was  given,  and  to  this 
date  this  receipt  remains  in  evidence  that  Stevenson  paid 
the  $8,000  to  appellant  on  account  of  amount  due  to  re- 
spondents." 

The  law  of  Canada  with  respect  to  the  appropriation  of 
payments  appears  not  to  differ  materially  irom  the  law  of 
this  country.  It  is  contained  in  the  sect.  1168  and  the  fol- 
lowing sections  of  their  Civil  Code.  Sect.  1168  is  in  these 
terms :  "A  debtor  of  several  debts  has  the  right  of  declar- 
ing, when  he  pays,  what  debt  he  means  to  discharge."  This 
is  very  much  a  repetition  of  a  *similar  provision  in  [353 
the  Code  Napoleon,  the  commentators  on  which  paraphrase 
the  expression  *' when  he  pays"  by  the  expression  "at  the 
instant  or  the  moment  of  payment."  Sect.  1160  runs  thus : 
"  When  a  debtor  of  several  debts  has  accepted  a  receipt  by 
which  the  creditor  has  imputed  what  he  has  received  in  dis- 
charge specifically  of  one  of  the  debts,  the  debtor  cannot 
afterwards  require  the  imputation  to  be  made  upon  a  differ- 
ent debt,  except  ui)on  grounds  for  which  contracts  may  be 
avoided,"  which  are  to  be  found  in  Article  991,  which  de- 
clares that  contracts  may  be  avoided  on  the  ground  of  fraud 
and  error,  and  other  grounds  very  similar  to  those  on  which 
they  are  avoidable  in  this  country.  Then  section  1161  says : 
"When  the  receipt  makes  no  special  imputation,  the  pav- 
ment  must  be  imputed  in  discharge  of  the  debt  actually 
payable  which  the  debtor  has  at  the  time  the  greater  interest 
m  paying,"  and  so  on.  The  only  observation  their  Lord- 
ships think  it  necessary  to  make  upon  these  provisions  in 
the  Code  is,  that  they  seem  to  attach  somewhat  more  im- 
portance, as  indeed  the  Code  Napoleon  does,  to  the  written 
evidence  of  an  appropriation  than  is  attached  to  it  in  this 
country,  the  obj'ect  being,  no  doubt,  as  far  as  possible  to 
avoid  contradictions  of  parol  evidence. 

Such  being  the  facts  of  this  case,  and  the  law  applicable 
to  them,  their  Lordships  have  to  determine,  not  wnat  de- 
cision they  mi^ht  have  come  to  if  they  had  heard  the  case 
as  a  court  of  hrst  instance,  but  whether  it  has  been  estab- 
lished that  the  courts  below  were  wrong  in  their  findings, 
which  their  Lordships  regard  as  in  a  great  measure  findings 
of  fact. 

Undoubtedly  the  evidence  of  Stevenson  and  of  Benac  was 
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far  from  satisfactory,  and  it  is  open  to  argument  upon  that 
evidence  that  the  choice  of  the  particular  invoice  on  which 
the  receipt  was  written  was  merely  a  matter  of  chance,  with- 
out the  intention  of  appropriating  the  payment  to  any  par- 
ticular debt.  But  there  having  been  a  nnding  of  fact  in  both 
courts  that  it  was  the  intention  of  Stevenson  to  appropriate 
the  payment  to  the  debt  of  the  plaintiff,  their  Lordships  are 
unable  to  sa^  that  the  evidence  did  not  warrant  such  a  find- 
ing. Assuming  this  intention,  they  agree  with  the  courts 
that  upon  the  giving  of  the  check  by  Stevenson,  and  the  re- 
ceipt by  Benac,  who  was  sent  by  Mr.  Kershaw  for  the  pur- 
354]  pose  *of  receiving  the  money,  and  would  therefore  be 
acting  within  the  scope  of  his  authority  in  giving  the  receipt^ 
there  was  an  appropriation  of  the  payment  to  the  debt  of 
the  plaintiffs. 

That  being  so,  Mr.  Kershaw  himself  could  not  change  the 
appropriation,  although  he  appears  to  have  desired  to  do  so. 

But  it  has  been  contended  tnat  there  was  a  change  of  the 
appropriation  by  the  consent  of  Stevenson  and  Kirkpatrick. 

Their  Lordships  do  not  think  it  necessary  to  determine 
whether,  considering  that  Kershaw  received  this  payment 
on  behalf  of  a  third  person,  an  agreement  by  Kershaw  and 
Stevenson  could  have  had  the  effect  of  changing  the  appro- 
priation of  the  payment  as  against  Kirkpatrick,  because 
they  concur  in  what  they  understand  to  be  the  finding  of 
the  Court  of  Queen's  Bench,  that  Stevenson  did  not  agree  to 
any  change  of  the  appropriation  of  the  payment.  He  ap- 
pears to  have  given  an  evasive  answer  upon  the  Saturday, 
and  to  have  spoken  again  evasively  upon  the  Monday.  But 
the  fact  remains  that  he  refused  to  alter  the  receipt,  and  their 
Lordships  do  not  think  the  court  wrong  in  attaching  great 
weight  to  the  fact  that  the  receipt  remained  in  the  terms  in 
which  it  was  originally  written. 

It  has  been  further  contended,  that  what  took  place  be- 
tween Kirkpatrick,  Stevenson  and  Kershaw  on  the  Monday 
amounted  to  an  agreement  of  all  the  parties  to  a  change  in 
the  appropriation  of  the  payment.  It  is  true  that  Mr.  Kirk- 
patrick appears  to  have  tried  to  get  as  much  as  he  possibly 
could,  and  to  have  got  somewhat  too  much,  which  possibly 
he  will  have  to  account  for  to  Stevenson's  estate.  But  be 
that  as  it  ma^,  it  does  not  appear  to  be  made  out  that  there 
was  any  rescission  of  the  appropriation  of  payment  by  the 
consent  of  all  parties.  Their  Lordships  are  further  disposed 
to  think  that  if  such  a  defense  had  been  set  up  it  ought  to 
have  been  specially  pleaded,  as  the  rescission  of  a  contract 
is  required  to  be  by  the  Code  of  Civil  Procedure,  the  appro- 
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priation  of  a  payment  being  put  upon  the  footing  of  a  con- 
tract by  the  Canadian  law. 

Their  Lordships  think  it  right  to  say  that  no  imputation 
can  properly  be  made  against  Mr.  Kershaw  for  his  conduct. 
Considering  that  Mr.  Kirkpatrick  received  the  sums  which  he 
did  from  Mr.  Stevenson,  and  having  regard  to  all  the  circum- 
stances, *Mr.  Kershaw  may  very  well  have  thought  [355 
that  this  was  a  case  in  which  he  was  justified  in  taking  the 
opinion  of  the  courts. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  decision  of  the  Queen's  Bencn  in  Canada 
be  affirmed,  and  this  appeal  be  dismissed  with  costs. 

Solicitors  for  the  appellant:  Ingle^  Cooper  &  Holmes. 
Solicitors  for  respondents :  Simpson^  Hammond  &  Co, 

See  7  Eng.  Rep.,  69  note ;   12  Eng.  ments,  oat  of  his  wages.    Thepajmas- 

Bep.,  66  note ;  14  Eng.  Rep.,  268  note  ;  ter  of  the  corporation  said  he  would 

is  Eng.  Bep.,  219  note  ;  21  Eng.  Rep.,  take  charge  of  the  order,  and  if  there 

796  note.  was  no  trouble  about  it  he  would  pay 

One  H.  having  entered  into  a  con-  it.  As  each  instalment  became  due, 
tract  with  defendant  to  grade  and  pave  B.  demanded  it  but  was  refused  paj- 
a  certain  street,  and  being  indebted  to  ment.  The  paymaster  took  the  money 
plaintiff,  gave  to  the  latter  a  written  out  of  A.'s  wages,  and  put  it  in  an  en- 
order  directed  to  defendant,  requesting  velope  marked  with  B.'s  name.  No 
htm  to  pay  plaintiff  f400  on  account  of  attachment  was  made  of  the  money  in 
said  work,  "as  per  contract";  defen-  the  hands  of  the  corporation.  Held, 
dant  verbally  accepted  the  order,  and  that  B.  could  not  maintain  an  action 
thereupon  plaintiff  released  certain  against  the  corporation  for  monev  had 
aecority  which  he  held.  In  an  action  and  received :  Papineau  v.  Naumkegg, 
to  recover  such  $400,  held  that  the  in-  etc.,  126  Mass.,  872. 
strament  was  not  a  bill  of  exchange.  Same  principle.  Maxwell  v.  Longe- 
but  a  mere  appropriation  of  so  much  of  necker,  89  Uls.,  102. 
the  contract  price  to  become  due  H.,  Where  a  person  receives  money  from 
and  only  payable  out  of  that  fund,  another,  to  be  paid  out  on  the  order  of 
"which  appropriation  became  itrevoca-  the  latter,  no  part  of  which  is  set  apart 
ble  when  assented  to  by  defendant,  and  by  agreement  with  the  depositor  for  a 
he  was  liable  to  pay  over  the  amount  creditor  of  his,  or  one  performing  work 
from  the  sums,  if  any,  which  should  for  him,  and  where  such  depositor  does 
become  due  H.  on  the  contract :  Ehrichs  not  order  the  holder  to  pay  the  same  to 
«.  De  MiU,  75  N.  Y.,  870.  the  creditor,  the  holder  will  not  be 

Where  one  who  is  indebted  to  a  bank  responsible   to   the   creditor   for   the 

and  has  a  deposit  therein,  draws  checks  amount  due  him  from  the  person  mak- 

npon  the  bank  which,  upon  their  face,  ing  the  deposit :    Maxwell  e.  Longe- 

indicate  that  they  are  drawn  to  pay  his  necker,  89  Ills.,  102. 

indebtedness  to  the  bank,  these  checks  Appellant  employed  G.  to  erect  for 

operate  as  an  appropriation  Qf  the  fund  him  certain  buildings,  for  which  he  was 

on  deposit  from  the  time  of  present-  to  pay  one  half  cash  and  one  half  land, 

ment,  and  the  bank  cannot  refuse  to  For  the  land  payment  a  deed  was  exe- 

acoept  them  in  payment  of  the  debt  of  cuted  and  left  in  escrow,  to  be  delivered 

the  depositor:  Laubach  v,  Seibert,  87  on  completion  of  the  buildings  according 

Penn.  8t.  R,  55.  to  contract.     Held,  that  the  deposit  of 

A.,  who  was  in  the  employ  of  a  cor-  the  deed  in  escrow  was  to  be  considered 

poration,  gave  B.  an  order  on  the  cor-  as  a  reservation,  on  the  part  of  the  ap- 

poration  fbr  a  certain  sum,  to  be  paid  pellant,  of  a  lien  to  secure  the  faithf al 

monthly,   in  certain    specified  instal-  performance  by  C.  of  the  terms  of  his 
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contract,    and    to    protect    appellant  could  not  be  heard  to  claim  that  they 

against  the  claims  of   saboontractors  acted  on  the  faith  of  oral  statements 

under  C. ;  that  the  contract  between  made  hj  appellant  different  from  what 

appellant  and  C.  being  in  writing,  and  the  contract  imports  :  Carpenter  9.  Fal- 

the   subcontractors   bBing   chargeable  ter,  4  Bradwell,  (I11&)  45. 
with  full  knowledge  of  its  terms,  they 


[S  Appeal  Cases,  856.] 
J.C.(*),  Jan.  26,  29;  Feb.  22,  1878. 
[PRIVY  COUNCIL.] 

In  the  Matter  of  the  Will  and  Codicil  of  Chables  Hbxbt  Abmttagb, 
Deceased,  and  In  the  Matter  of  Victobxan  Act,  16  Vict.  No.  10. 

Caroline  M.  Armytage  and  Others,  Appellants;  and 
Frederick  Wilkinson,  Master  in  Equity  of  the  Supreme 
Court,  Respondent. 

ON  APPEAL   FBOM   THK  SUPBBMB   COURT   OF   YIOTOBIA,    PROBATE 

JURISDICTION. 

Victoriati  Master  in  Egtiify — Prrihate  Duty — Mandamus — C<mMtnteti(m  of  Will — 

Vetted  Mereeir-Ad  Ko.  888,  e.  24. 

The  Supreme  Court  of  Yietoriii  has  power  to  make  an  order  of  a  mandatory  char- 
acter upon  the  Master  in  Equity  in  relation  to  duties  claimed  by  him  under  Act 
No.  888,  whether  in  his  capacity  of  an  officer  of  the  court  or  of  a  revenue  officer  re- 
sponsible to  the  Crown.  • 

Reg.  V.  Lorde  of  the  Treasury  (})  distinguished. 

A  testator  directed  the  trustees  of  his  will  to  hold  a  certain  fund  in  trust  "  for  my 
child  (if  only  one),  or  for  all  my  children  (if  more  than  one),  in  equal  shares,  and  so 
that  the  interest  of  a  son  or  sons  shall  be  absolutely  vested  at  the  age  of  twenty-one 
years  and  of  a  daughter  or  daughters  at  that  age  or  marriage  '* : 

Heldf  that  the  shares  of  the  children  were  on  the  death  of  the  testator  vested  in 
856]  interest  though  subject  to  be  divested.  "  Vest "  may,  if  the  context  *of  the 
will  is  in  favor  of  that  construction,  be  read  as  importing  only  that  the  interest  pre- 
viously  vested  is  at  a  specified  time  to  become  absohite  and  indefeasible. 

Where  the  whole  beneficial  interest  in  the  testator's  estate  was  under  his  will 
vested  in  his  widow  and  children,  with  a  limitation  in  favor  of  his  grandchildren, 
the  defeasible  character  of  each  child's  interest  only  affecting  the  shares  of  the  chil- 
dren or  grandchildren  inter  m,  with  a  gift  over  on  the  happening  of  a  contingency, 
probate  must  be  delivered  on  payment  of  duty  at  the  rate  of  6  jper  cent.,  notwith- 
standing that  additional  duty  is  payable  on  the  g^ft  over  taking  effect. 

Qtueret  whether  this  would  not  lUso  have  been  the  case  had  the  shares  of  the  dul* 
dren  not  been  vested  in  interest. 

Re  TTumuu  Will8more*8  Estate  (*)  commented  upon. 

Sect.  24,  Act  No.  888,  is  not  to  be  construed  strictly  against  those  who  invoke  ita 
benefit,  because  it  establishes  an  exception  to  a  genera)  rule. 

Appeal  from  an  order  (Dec.  13,  1876)  of  Moles  worth,  J., 
exercising  the  probate  jurisdiction  of  the  Supreme  Court  of 
Victoria. 

(*)  Present:  Sir  Jamks  W.  Colvilx,  Sib  Barnks  Peacock,  Sir  Montagck  E. 
Smith,  and  Sir  Robert  P.  Colusr. 


(')  Law  Rep.,  7  Q.  B.,  887.  (•)  2  Vict  L.  R.,  Insol.  A  Prob.  Cas.,  80. 
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The  testator  died  on  the  19th  of  April,  1876,  leaving  a  will 
and  codicil  dated  the  7th  of  February,  1870,  both  of  which 
are  sufficiently  set  forth  in  the  jadgment  of  their  Lordships. 

Tlie  question  on  this  appeal  was  whether  the  estate  of  the 
testator  (all  of  which  he  devised  and  bequeathed  in  favor  of 
his  wife  and  children,  subject  however  in  certain  contingencies 
to  gifts  over  in  favor  oi  other  persons)  was  to  any,  and  if 
any,  to  what  extent  chargeable  with  more  than  one-half  of 
the  duty  mentioned  in  the  schedule  to  Victoria  Act  No.  623 ; 
and  it  depended  on  the  meaning  and  effect  to  be  given  to 
sect.  24  of  Act  No.  388.  . 

By  the  Act  No.  388  (sect.  7,  sub-sect.  2),  every  executor 
is  required  to  file  in  the  office  of  the  Master  in  Equity  a  state- 
ment specifying  the  particulars  of  the  personal  estate  of  or 
to  which  the  deceased  was  at  his  death  possessed  or  entitled, 
and  of  the  real  estate  comprised  in  such  will,  and  the  value 
tliereof,  and  of  the  debts  due  by  the  deceased,  and  showing 
the  balance  remaining  after  deducting  the  amount  of  the 
debts  from  the  value  of  the  estate  of  the  testator,  and  it  is 
enacted  (sect.  8)  that  except  as  therein  otherwise  provided, 
there  shall  be  paid  to  the.  Master,  to  be  paid  by  him  into 
the  consolidated  revenue  of  the  colony,  by  everv  executor, 
the  duty  mentioned  in  the  schedule  to  the  act,  *which  [357 
duty  is  to  be  calculated  upon  the  final  balance  appearing 
npon  his  statement.  It  is  further  provided  (sect.  10)  tnat  the 
daty  payable  under  the  act  shall  be  deemed  to  be  a  debt  of 
the  testator  to  Her  Majesty,  and  shall  be  paid  by  any  exec- 
utor out  of  the  personal  estate,  after  testamentary  and 
f  aneral  expenses,  in  priority  to  all  debts  of  the  testator. 

Sect.  24  of  the  Act  No.  388  (on  which  the  question  in  this 
appeal  turned)  is  as  follows:  "When  any  person  dies 
intestate,  leaving  a  widow  and  children  the  only  persons 
entitled  in  distribution  to  his  estate,  the  duty  shall  be  calcu- 
lated at  one-half  only  of  the  percentage  mentioned  in  the 
schedule ;  when  any  person  dies  intestate,  leaving  a  widow 
and  no  children,  the  duty  shall  be  calculated  so  as  to  charge 
one-half  only  of  the  duty  upon  the  distributive  share  of 
such  widow ;  when  the  widow  of  a  testator,  or  widow  and 
children  of  a  testator,  or  children-  of  a  testator,  are  the  only 
persons  entitled  under  his  will,  the  duty  shall  be  calculated 
at  one-half  only  of  the  percentage  mentioned  in  the  sched- 
ule, and  when  other  persons  are  entitled  under  such  will, 
the  duty  shall  be  calculated  so  as  to  charge  only  one-half 
of  the  percentage  mentioned  in  the  schedule  upon  the  prop- 
erty demised  or  bequeathed  to  the  widow  of  a  testator,  or 
widow  and  children  of  a  testator,  or  children  of  a  testator.'' 


256  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  (Tol.  IIL 

1878  Armyta^e  y.  Wilkinson.  J.C. 

By  the  2d  section  of  the  Act  No.  403  (The  Duties  on  Estates 
Amendment  Act,  1871),  it  was  enacted  that  the  word  "chil- 
dren" in  the  24th  section  of  Act  No.  388  should  be  construed 
to  mean  and  include  grandchildren. 

The  duties  mentioned  in  the  schedule  to  Act  No.  388  varied 
according  to  the  amount  of  the  estate,  real  and  personal,  of 
the  deceased ;  and  in  all  cases  where  such  amount  was  over 
the  value  of  £20,000,  the  duty  was  5  per  cent.  By  the  Act 
No.  633  (which  is  to  be  read  and  continued  as  one  with  the 
Act  No.  388,  and  commenced  and  took  effect  on  and  from  the 
24th  of  February,  1876\  the  provisions  of  the  schedule. to 
the  Act  No.  388,  in  so  far  as  it  related  to  estates  exceeding 
£20,000  in  value,  were  repealed ;  and  there  was  substituted, 
in  lieu  of  the  duty  thereby  imposed,  a  duty  of  10  per  cent, 
in  all  cases  where  the  amount  of  the  estate  is  over  £100,000. 

On  the  6th  of  July,  1876,  probate  of  the  will  and  codicil 
of  the  testator  was  granted  oy  the  Supreme  Court  of  the 
358]  colony  to  the  ^appellants,  Caroline  Morrel  Armytage 
and  George  Fairbairn,  leave  bein^  reserved  to  the  other  ex- 
ecutors named  in  the  wiU  to  come  in  and  prove  the  same ; 
and  on  the  29th  of  November,  1876,  in  pursuance  of  such 
leave,  probate  of  the  will  and  codicil  was  granted  to  the  ap- 
pellant, Frederick  William  Armytage. 

The  appellants,  Caroline  Morrel  Armytage  and  Gteoige 
Fairbairn,  duly  filed  in  the  office  of  the  Master  in  Equity 
the  statement  required  by  the  Act  No.  388,  and  it  thereby 
appeared  that  after  deducting  the  amount  of  the  debts  due 
by  the  testator  from  the  value  of  the  estate  there  remained 
a  balance  of  £121,471  0^.  11^.,  and  that  the  value  of  the 
properties  bequeathed  by  the  will  to  the  widow  of  the  testa- 
tor amounted  altogether  to  the  sum  of  £47,545  10^.  6d. 

The  Master  in  Equity  required  the  appellants  to  pay  duty 
at  the  rate  of  £10  per  cent,  on  £73,925  10^.  6^d^.,  and  at  the 
rate  of  £5  per  cent,  on  £47,545  10^.  5d.  (the  widow's  share 
of  the  testator's  estate),  while  the  appellants  contended  that 
the  whole  estate,  or  at  all  events  tne  value  of  the  interests 
given  to  the  widow  and  children  of  the  testator,  should  pay 
duty  only  at  the  rate  of  £5  per  cent.,  being  half  the  per- 
centage mentioned  in  the  schedule  to  Act  No.  523. 

The  12th  section  of  Act  No.  388  enacts  that  no  probate 
shall  issue  from  the  Master's  office  until  the  duty  under  the 
act  has  been  paid,  and  that  the  Master  shall  certify  by  in- 
dorsement on  every  probate  that  the  duty  has  been  paid  and 
the  amount  thereof. 

The  appellants,  on  the  7th  of  December,  1876,  obtained  a 
rule  nisi  calling  on  the  respondent,  the  Master  in  Equity,  to 
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sliow  caase,  on  the  13th  of  December,  1876,  why  an  order 
should  not  be  made  directing  him  to  issue  probata,  upon 
payment  of  duty  at  the  rate  of  half  the  percentage  mentioned 
in  the  schedule  to  the  Act  No.  523,  in  accordance  with 
Sect.  24  of  The  Duties  on  the  Estates  of  Deceased  Persons 
Statute,  1870. 

On  the  13th  of  December,  1876,  no  counsel  appeared  for 
the  respondent ;  but  Mr.  Justice  Molesworth,  after  hearing 
counsel  for  the  appellants,  decided  that  the  full  amount  of 
duty  claimed  by  the  respondent  was  payable,  and  made  ^ 
order  discharging  the  rule  nisi.  ^ 

*Mr.  Beiy'amin,  Q.C.,  and  Mr.  Stirling^  for  the  ap-  [359 
jx^llants,  submitted  that  according  to  the  true  construction 
of  the  testator's  will  the  interests  thereby  given  to  his  chil- 
dren vested  at  his  death,  and  were  only  liable  to  be  divested 
in  the  event,  as  regards  a  son,  of  his  dying  under  the  age  of 
twenty-one,  and  as  regards  a  daughter,  of  her  dying  under 
that  age  or  before  marriage.  They  referred  to  Taylor  v. 
JProbi^her  (^)  \  In  re  Edmondsoris  Estate  (*);  TJrrwers  v. 
Jaggard  (*).  Sect.  24  of  Act  No.  388  is  not  to  be  construed 
strictly  against  those  who  invoke  its  benefit  merely  because 
it  introduces  an  exemption  in  favor  of  a  particular  class  from 
a  charge  which  is  otherwise  of  general  application:  War- 
rington T.  Furhor  (*) ;  Hohson  v.  NeaZe  (*).  They  con- 
tended that  the  Acts  Nos.  388,  403,  and  533,  ought  to  be 
construed  so  as  to  impose  the  least  burden  on  Her  Majesty's 
subjects;  and,  according  to  the  true  construction  thereof, 
duty  ought  to  be  calculated  on  the  value  of  the  testator's 
estate  (or,  at  all  events,  on  the  value  of  the  interests  devised 
and  bequeathed  to  the  widow  and  children  and  grandchildren 
of  the  testator)  at  the  rate  of  £5  per  cent.  only.  Act  No.  388 
provides  that  when  the  widow  of  a  testator,  or  the  widow 
and  children  of  a  testator,  or  children  of  a  testator,  are  the 
only  persons  entitled  under  his  will,  the  duty  shall  be  calcu- 
lated at  one-half  only  of  a  certain  percentage.  Under  the 
decision  appealed  from  the  duty  has  been  calculated  at  the 
full  percentage,  notwithstanding  that  the  testator's  widow 
and  children  were,  at  the  time  when  the  duty  had  to  be  cal- 
culated, the  only  persons  entitled  under  his  will.  Again, 
Act  No.  388  provides  that,  even  when  other  persons  than  the 
widow  or  children,  or  widow  and  children,  of  a  testator  are 
entitled  under  his  will,  the  duty  shall  be  calculated  so  as  to 
charge  only  one- half  of  a  certain  percentage  upon  the  prop- 
el) 5  De  G.  &  Sm.,  191.  "  (*)  Law  Rep.,  9  Eq.,  200. 
{*)  Law  Bcp.,  5  £q.,  389.  («)  8  East,  242. 

(»)  17  Beav.,  186. 

24  Exo,  Rep.  33 
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ertv  devised  or  bequeathed  to  tlie  widow  of  a  testator,  or 
widow  and  children  of  a  testator,  or  children  of  a  testator. 
But  under  the  decision  appealed  from  the  duty  has  been 
calculated  so  as  to  charge  the  full  percentage,  and  not  one- 
half  thereof  only,  on  property  devised  and  bequeathed  to 
the  children  or  widow  and  children  of  the  testator. 
360]  *Upon  the  question  of  jurisdiction  raised  in  the  re- 
spondent's case  they  pointed  out  that  the  defendant  was  an 
officer  of  court  (see  16  Vict.  No.  10,  and  rules  made  under 
^at  act,  c.  1,  and  c.  8,  3  Vict.  Stat.,  p.  267),  and  referred  to 
me  act  of  1872,  No.  427,  s.  3,  which  constituted  the  Supreme 
Court  a  Probate  Court.  In  Bell  v.  Master  in  Equity  (*)  the 
Privy  Council  had  itself  decided  a  case  arising  under  Acts 
388  and  623  in  relation  to  the  amount  of  duty  chargeable 
on  the  estate  of  a  deceased  person. 

The  Attorney-Oeneral  {Sir  J,  Holker\  and  Sir  J.  Stephen^ 
Q.C.  (Mr.  C.  Bowen  with  them),  for  the  respondent,  sub- 
mitted that  'Hhe  court  had  no  jurisdiction  in  the  matter," 
nor  any  power  to  m4ke  absolute  a  rule  for  a  mandamus  to 
the  Master.  The  Supreme  Court  itself  had  taken  that  view 
in  former  cases,  that  a  mandamus  or  any  order  of  that  na- 
ture commanding  the  Master  in  Eq^uity  to  receive  a  particu- 
lar amount,  and  indorse  probate  with  that  amount,  will  not 
lie :  see  In  re  the  Will  of  Thomas  Willsmore  (*) ;  In  re  Ham- 
ilton (■).  [Mr.  Stirling  referred  to  the  report  of  the  applica- 
tion made  in  the  present  case  in  2  Vict.  L.  R.,  Julv  No.] 
Act  No.  388,  ss.  8,  9,  show  in  what  capacity  the  Master 
acted  in  this  case,  viz.,  that  of  a  collector  of  revenue:  see 
also  King  v.  The  Commissioners  of  Customs  (*) ;  Tapping 
on  Mandamus  [ed.  1848],  p.  115.  "A  writ  does  not  lie  to 
command  the  commissioners  of  customs,  &c.,  although  they 
act  wrongfully  by  withholding  goods  or  by  the  doing  of  any 
other  tortious  act ;  for  to  grant  a  mandamus  in  such  a  case 
would  be  in  effect  to  grant  the  writ  against  the  Crown  or  its 
officers,  which  legally  cannot  be :"  The  Queen  v.  Tlie  Lords 
of  the  Treasury  {^\  A  writ  of  mandamus,  moreover,  will 
not  lie  where  there  is  another  remedy.  Upon  the  right  con- 
struction of  sect.  24,  Act  No.  388,  the  appellants  ought  to 
pay  full  duty  and  not  half  duty.  Upon  the  meaning  of  the 
word  *' entitled,"  reference  was  made  to  Umbers  v.  lag- 
gard ("),  Taylor  v.  Frobisher  ('),  and  In  re  Edmondsov^s 
Trusts  ("),  referred  to  on  the  other  side.     They  showed  that 

(')  Law  Rep.,  2  App.  Gas.,  660.  (»)  Law  Rep.,  7  Q.  B.,  887. 

0)  2  Vict.  L.  R.,  1876,  Insol.  <&  Prob.  (•)  Law  Rep.,  9  Eq.,  200. 

Caa.,  80.  0)  6  De  G.  <fr  Sm.,  191. 

C)  8  Austr.  Jur.,  95.  («)  Law  Rep.,  6  Eq,,  889. 
{*)  6  A.  A  E.,  880. 
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"  vested  "  may  be  used  in  *one  of  two  different  senses,  [361 
either  as  implying  an  indefeasible  right  to  future  enjoyment, 
or  a  present  right  to  future  enjoyment.  It  did  not  make 
much  difference  whether  the  interests  in  this  case  were  vested 
or  not.  There  was  a  contingency,  and  the  act  does  not  deal 
either  with  estates  in  property  or  with  contingent  interests 
therein :  see  Jarman  on  Wills  [3d  ed.],  vol.  i,  p.  806. 

Mr.  Benjamin^  Q.C.,  replied. 

Feb.  22.    The  judgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colvile:  The  question  which  this  ap- 
peal seeks  to  have  determined  is  the  rate  of  dutv,  in  the 
nature  of  probate  duty,  which  is  chargeable  upon  tne  estate 
of  the  late  Mr.  Charles  Henry  Armytage,  who  died  in  the 
colony  of  Victoria,  testate,  on  the  19th  of  April,  1876.  He 
left  a  widow,  the  first  named  of  the  appellants ;  several  chil- 
dren, all  of  whom  were  at  the  date  of  their  father's  death 
under  age  and  unmarried ;  and  a  considerable  fortune,  it  be- 
ing an  admitted  fact,  material  to  the  determination  of  the 
question  raised  by  the  appeal,  that  the  residue  of  his  estate, 
after  deducting  the  amount  of  the  debts  due  by  him,  exceeded 
the  sum  of  £121,000. 

By  his  will,  dated  the  7th  of  February,  1870,  after  vesting 
all  bis  estate,  real  and  personal,  in  his  wife  and  five  other 
persons,  as  trustees,  executrix,  and  executors,  upon  certain 
trusts,  for  sale,  management,  collection  and  investment,  de- 
claring that  his  real  estate,  though  sale  of  it  or  part  of  it 
might  be  delayed,  should  be  transmissible  as  personal  estate, 
and  should  be  considered  as  converted  in  equity  from  the 
time  of  his  decease,  he  disposed  of  the  beneficial  interest  in 
the  whole  estate  as  follows : — 

He  first  made  what  is  admitted  to  be  an  absolute  gift  to  his 
wife  of  one- third  part  of  the  net  moneys  to  arise  from  the 
sale,  conversion,  and  getting  in  of  his  real  and  personal  estate, 
and  from  the  rents,  interests,  and  income  thereof,  until  sale 
and  conversion,  after  payment  of  his  debts,  funeral  and  tes- 
tamentary expenses,  and  the  expenses  of,  and  incidental  to, 
the  execution  of  the  preceding  trusts  ;  and  directed  that  in 
case  his  wife  should  predecease  him,  this  one-third  should 
be  held  by  his  trustees  upon  the  trusts  next  to  be  declared 
concerning  the  remaining  two-thirds  of  the  *same  net  [362 
moneys.  Those  trusts,  so  far  as  it  is  material  to  state  them, 
are  expressed  in  the  following  words:  "I  will  and  direct 
my  said  trustees  to  stand  possessed  of  the  securities  in  or 
npon  which  the  said  two-thirds  of  the  said  net  moneys  shall 
be  invested  as  aforesaid  in  trust  for  my  child,  if  only  one,  or 
for  all  my  children,  if  more  than  one,  in  equal  shares,  and 
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BO  that  the  interest  of  a  son  or  sons  shall  be  absolutely  vested 
at  the  age  of  twenty-one  years,  and  of  a  daughter  or  daugh- 
ters at  that  age  or  marriage,  and  so  that  the  share  or  shares, 
as  well  original  as  accruing,  of  a  son  or  sons  dying  under 
the  age  of  twenty-one  years,  or  of  a  daughter  or  daughters 
dying  under  that  age,  or  without  having  been  married,  shall 
accrue  to  the  other  or  others  of  my  said  children,  and  if  more 
than  one,  in  equal  shares,  and  be  vested  as  aforesaid,  and  so 
that  the  share  or  shares,  as  well  original  as  accruing,  of  each 
daughter,  shall  be  received,  enjoyed,  and  disposed  of  as  her 
separate  estate,  &c.  And  I  declare  that  in  case  any  child  of 
mine  being  a  son  shall  die  under  the  age  of  twenty-one  years 
leaving  issue,  then  the  share,  as  well  original  as  accruing, 
which  the  child  so  dying  would  have  acquired  if  he  had  lived 
to  attain  the  age  of  twenty-one  years,  shall  be  held  by  my 
trustees  upon  trusts,  and  subject  to  provisions  in  favor  of 
the  issue  of  the  child  of  mine  so  dying  corresponding  with 
the  trusts  and  provisions  hereinbefore  contained  in  favor  of 
my  child  and  children,  and  on  the  failure  of  such  trusts  and 

Erovisions  shall  be  disposable  as  if  this  declaration  had  not 
een  inserted." 

Then  follows  the  clause  which  has  given  rise  to  the  present 
question:  *'But  if  no  object  of  the  trusts  hereinbefore  de- 
clared concerning  the  said  two-third  parts  of  the  said  net 
moneys  shall  acquire  an  absolutely  vested  interest,  then,  if 
my  said  wife  shall  be  living  at  the  time  of  the  failure  of  the 
said  trusts,  the  said  two-third  parts  of  the  said  net  moneys 
and  the  investments  thereof  shall  be  in  trust  for  her  abso- 
lutely; but  if  my  said  wife  shall  not  then  be  living,  the  same 
shall  be  in  trust  for  such  of  the  children  of  my  brothers 
George  Armytage,  Frederick  William  Armytage,  Felix  Fer- 
dinand Armytage,  and  of  my  brothers-in-law  George  Fair- 
bairn,  John  Uharles  Galletly,  and  John  Prout  Hopkins,  as 
shall  be  living  at  such  last- mentioned  time,  in  equal  shares, 
the  share  of  each  of  such  children  being  a  male  to  vest  at  the 
363]  age  of  twentv-one  *years,  and  being  a  female  at  that 
age  or  marriage."  This  disposition  is  followed  by  a  clause 
for  maintenance  and  advancement  in  the  following  terms : 
'*  I  declare  that  my  said  trustees  shall  have  power  to  apply 
the  whole  or  any  part  of  the  annual  income  to  which  each 
or  any  object,  being  a  minor,  of  the  respective  trusts  and 
provisions  hereinbefore  contained  shall  be  entitled,  or  pre- 
sumptively entitled,  in  or  towards  the  maintenance  and  edu- 
cation or  otherwise  for  the  benefit  of  such  object  during 
minority,  whether  such  object  being  a  female  shall  be  mar- 
ried or  not,  and  the  unapplied  incomes  shall  be  £|.ccuiQulated| 
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and  the  accumnlation  thereof  shall  be  liable  to  be  applied  ia 
like  manner,  and,  subject  to  such  liability,  shall  be  deemed 
accretions  to  the  capital  whence  the  same  income  arose,  and 
that  my  said  trustees  shall  also  have  power  to  apply  any 
part  not  exceeding  one-third  of  the  capital  to  which  each  or 
any  male  object  of  the  same  respective  trusts  shall  be  entitled, 
or  presumptively  entitled,  in  or  towards  the  establishment 
or  advancement  in  the  world  of  such  object." 

By  a  codicil,  dated  the  7th  of  February,  1870,  the  testator 
gave  some  specific  legacies  and  other  further  benefits  to  his 
wife ;  declared  that  during  her  lifetime  the  share  or  shares 
original  and  accruing  of  each  child  who  should  live  to  ac- 
quire an  absolutely  vested  interest  under  the  will  should  not, 
without  her  approval,  be  paid  over  to  such  child  until  he  or 
she  should  attain  twenty-five  years ;  and  enlarged  in  some 
respects  the  powers  of  the  trustees. 

On  the  6th  of  July,  1876,  probate  of  this  will  and  codicil 
was  granted  by  the  Supreme  Court  to  the  appellants,  Caroline 
Morrel  Army tage  and  "George  Fairbairn  ;  power  being  re- 
served to  the  other  executors  named  in  the  will  to  come  in 
and  prove  the  same.  One  only,  the  appellant  Frederick 
William  Armytage,  has  since  availed  himself  of  this  power. 

Probate  having  been  thus  granted,  the  question  of  the 
amount  of  the  duty  chargeable  on  the  estate  arose ;  and  this 
was  determinable  by  the  colonial  statute  intituled  Duties  on 
the  Estates  of^Deceased  Persons  Statute,  1870  (Act  No.  388), 
as  amended  by  that  intituled  Duties  on  Estates  Amendment 
Act,  1876  (Act  No.  623).  It  will  be  convenient  to  speak  of 
them  by  their  shorter  designations.  It  may  be  necessary 
hereafter  to  refer  more  particularly  to  some  or  the  provisions 
of  the  former  of  these  statutes.  At  *present  it  is  [364 
sufficient  to  state,  that  the  latter  affects  the  question  only  in 
80  far  as  it  has  raised  the  scale  of  the  duties  chargeable  un- 
der the  former ;  that  the  effect  of  the  two  taken  together  was 
to  make  the  duty  payable  to  the  Master  in  Equity  of  the 
Supreme  Court  on  account  of  the  Consolidated  Kevenue ;  to 
constitute  that  duty  a  debt  due  from  the  testator  to  the 
Crown,  ascertainable  at  the  date  of  his*  death,  according  to 
the  circumstances  then  existing ;  to  prohibit  the  issue  of  the 
probate  from  the  Master's  oflSce  without  an  indorsement  by 
that  officer  certifying  that  the  duty  had  been  paid ;  and  to 
fix  the  rate  of  duty  payable  upon  the  balance  of  the  estate 
remaining  after  the  deduction  of  debts,  being  upwards  of 
^100,000,  at  10  per  cent,  subject  to  the  provisions  of  the 
24th  section  of  Act  No.  388,  by  which  the  rate  of  duty  pay- 
able upon  so  much  of  the  property  as  was  bequeathed  to  the 
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widow,  or  widow  and  children,  or  the  children  of  the  testa- 
tor, was  reducible  to  5  per  cent. 

In  this  case,  the  Master,  whilst  he  only  claimed  duty  at 
the  lower  rate  upon  £47,645  105.  Bd,,  which  he  took  to  be 
the  value  of  what  was  given  to  the  widow  by  the  will  and 
codicil,  required  the  appellants  to  pay  duty  at  the  full  rate 
of  10  per  cent,  upon  the  sum  of  £73,925  10^.  6Jd.,  being  the 
residue  of  the  final  balance,  and  refused  to  issue  the  probate 
until  such  duty  should  be  paid. 

The  appellants  resisted  this  claim,  on  the  ground  that  the 
sum  in  question  having  been  bequeathed  by  tlie  testator  to 
his  children,  or  to  them  and  his  grandchildren,  who,  by  an- 
other colonial  statute  (Act  No.  403),  have,  in  this  respect, 
been  placed  in  the  same  category  as  children,  th«  duty  prop- 
erly cnargeable  was  only  6  per  cent;  and  on  the  7th  of  De- 
cember, 1870,  they  obtained  a  rule  from  the  Supreme  Court 
calling  upon  the  Master  in  Equity  to  show  cause  why  a 
mandamus  should  not  issue,  or  an  order  be  made,  or  a  rule 
granted,  as  the  court  should  see  fit,  directing  him  forthwith 
to  issue  probate  of  the  testator's  will  and  codicil  upon  pay- 
ment by  the  executrix  and  executors  of  duty  upon  the  said 
estate  at  the  rate  of  half  the  percentage  mentioned  in  the 
schedule  to  Act  No.  623,  in  accordance  with  sect.  24  of  Act 
No.  388. 

The  Master  did  not  appear,  but  in  his  absence,  and  on  the 
13th  of  December,  1876,  Mr.  Justice  Moleswo^rth  discharged 
the  rule  nisi  upon  the  ground  that  upon  the  true  construc- 
365]  tion  of  Act  388,  *sect.  24,  the  full  duty  was  payable 
upon  the  two-thirds  of  the  residue  of  the  estate  which  were 
the  subject  of  the  disposition  of  the  testator  in  favor  of  his 
children. 

The  present  appeal  is  against  that  decision.  It  was  al- 
lowed in  the  colony,  notwithstanding  the  opposition  of  the 
Master  in  Equity,  appearing  by  the  Crown  solicitor. 

Before  considering  whether  Mr.  Justice  Molesworth's  con- 
struction of  the  statute  is  correct,  it  is  necessary  to  determ- 
ine the  question  of  jurisdiction,  which  was  argued  at  the 
bar,  and  is  raised  by  the  first  of  the  reasons  with  which 
the  respondent's  case  concludes  in  these  terms:  "Becausa 
the  court  had  no  jurisdiction  in  the  matter,  nor  any  power 
to  make  absolute  a  rule  for  a  mandamus  to  the  Master." 

The  cases  cited  by  Mr.  Justice  Molesworth,  which  will  be 
afterwards  referred  to,  show  that  the  Supreme  Court  of  the 
colony  has  entertained  questions  similar  to  that  raised  by 
the  present  appeal.  It  is  said,  however,  that  this  has  been 
done  by  consent  or  under  protest ;  and  it  seems  to  be  agreed 
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that  the  jarisdiction  of  the  conrt  to  do  so  as  of  .right  has  not 
been  settled  by  any  course  of  decision  in  the  colony.  An 
appeal  {Bell  v.  The  Master  in  Equity  (*) )  in  which  the  ques- 
tion was  whether  the  duty  chargeable  upon  an  estate  was  to 
be  calculated  according  to  the  scale  of  Act  No.  388,  or  that 
of  Act  No.  523,  which  had  come  into  operation  since  the  tes- 
tator's death,  has,  however,  been  heard  and  determined  by 
this  committee. 

That  ''the  court  has  no  jurisdiction  in  the  matter"  is  a 
proposition  which,  if  it  means  that  the  Supreme  Court  has 
in  no  circumstances,  and  by  no  form  of  proceeding,  power 
to  determine,  as  between  the  subject  and  the  Crown,  what, 
upon  the  true  construction  of  this  fiscal  statute,  is  the  amount 
of  duty  properly  chargeable  upon  an  estate,  is  a  proposition 
which  cannot  be  maintained. 

The  only  provision  in  Act  No.  388,  which  imports  the 
finality  of  any  proceeding  or  ruling  by  the  Master,  is  con- 
tained in  the  16th  section,  which  declares  that  his  certificate 
of  **the  final  balance"  shall  be  *'final,  conclusive,  and  sub- 
ject to  no  appeal,"  and  is  limited  to  that.  The  "final  bal- 
ance" is  the  balance  or  *sum  resulting  from  the  [366 
statement  filed  in  his  office  upon  which  the  amount  of 
duty  chargeable  is  to  be  calculated.  There  is  nothing  in 
the  act  to  exclude  the  general  jurisdiction  of  the  court  as 
a  court  of  probate  or  otherwise.  By  the  10th  and  2l8t 
sections,  it  is  required  to  exercise  jurisdiction  in  a  par- 
ticular case.  It  is  certainly  conceivable  that  even  upon  the 
special  proceeding  contemplated  by  the  10th  section,  the 
proper  amount  of  dut^  chargeable  might  come  to  be  a  ques- 
tion between  the  parties  which  would  have  to  be  determined 
by  the  court. 

Their  Lordships  however  infer,  from  the  argument  ad- 
dressed to  them  at  the  bar,  that  the  objection  taken  by  the 
respondent  is  directed  not  so  much  against  the  jurisdiction 
of  the  court  over  the  subject-matter  as  against  its  power  to 
make  an  order  of  a  mandatory  character  upon  the  Master  in 
relation  to  the  dutjr  claimed  by  him  under  the  statute.  And 
even  npon  this  pomt  they  understood  the  Attorney-General 
to  admit  that  it  the  Master  is  to  be  regarded  as  acting  in 
this  matter  as  an  officer  of  court,  the  court,  by  virtue  of  its 
inherent  power  over  its  officers,  might  make  a  summary 
order  directing  him  to  do  what  it  thought  the  justice  of  the 
case  upon  the  true  construction  of  the  statute  required.  The 
Attorney-General,  however,  attributed  to  the  Master  two 
distinct  characters ;  one,  that  of  an  officer  of  court  responsi- 

(*)  Law  Rep.,  2  App.  Gas.,  560. 
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ble  to  the  court  for  the  due  performance  of  his  functions  in 
that  capacity ;  the  other,  that  of  a  revenue  officer  charged 
with  the  collection  and  payment  into  the  treasury  of  the 
duties  imposed  by  the  statute  according  to  its  provisions, 
and  responsible  as  such  to  the  Crown.  And  he  contended 
that  against  him  in  this  latter  character  mandamus  would 
not  lie. 

Their  Lordships  are  not  prepared  to  admit  that  the  latter 
proposition  is  correct,  even  if  the  character  and  position  of 
the  respondent  be  what  the  argument  of  the  learned  counsel 
for  the  respondent  assumes  them  to  be.  It  is  true  that  in 
the  case  cited,  Req,  v.  The  Lords  of  the  Trecisury  ('),  the 
Court  of  Queen's  feench  refused  to  grant  a  mandamus  to 
compel  the  application  in  a  particular  way  of  money  appro- 
priated by  Parliament  to  the  payment  of  the  costs  of  crimi- 
nal prosecutions.  But  the  grounds  of  the  decision  are 
thus  stated  by  Mr.  Justice  Blackburn,  "The  general 
367]  *principle,  not  merely  applicable  to  mandamus,  but 
running  through  all  the  law,  is,  that  when  an  obligation  is 
cast  upon  the  principal  and  not  upon  the  servant,  we  can- 
not enforce  it  against  the  servant  as  long  as  he  is  merely 
acting  as  servant.  To  take  a  familiar  instance,  if  a  man- 
damus were  applied  for  against  the  secretary  of  a  railway 
company  to  do  something,  it  would  not  be  granted  merely 
because  the  railway  company,  his  masters,  nad  an  obliga- 
tion to  perform  that  duty,  and  it  makes  no  difference  that 
the  master,  or  the  principal,  or  the  sovereign,  is  only  suable 
by  petition  of  right  or  perhaps  not  at  all."  In  a  subsequent 
passage  he  says,  *'  That  being  so,  the  question  comes  to  this, 
whether  it  can  be  shown  that  in  any  way  a  duty  is  cast  upon 
the  Lords  of  the  Treasury  towards  third  persons,  not  merely 
a  duty  to  the  Queen  to  advise,  but  a  duty  to  third  persons 
to  issue  the  minute  which  it  is  the  object  of  the  mandamus 
to  make  them  issue."  It  is  clear  that  if  the  latter  state  of 
things  had  existed,  the  learned  judge  would  have  held  that 
a  mandamus  ought  to  be  granted.  But  upon  full  consid- 
eration of  the  particular  statute,  he  came  to  the  conclusion 
that  its  provisions  amounted  to  nothing  more  than  this,  that 
Her  Majesty,  to  whom  the  money  was  granted  in  law,  was 
to  administer  it  according  to  the  advice  of  her  responsible 
advisers,  and  must  do  it  through  the  hands  of  her  servants  ; 
and  that  the  duty  of  the  Lords  of  the  Treasury  was  only  that 
of  advising  Her  Majesty  in  the  discharge  of  the  obligation, 
such  as  it  was,  which  this  act  of  Parliament  had,  so  to  speak, 
imposed  upon  her.  , 

P)  Law.  Rep.,  7  Q.  B.,  387. 
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In  an  earlier  case,  Reg.  v.  Price  {'),  the  same  learned  judge 
said,  ^^  When  the  common  law  or  the  Legislature  has  cast 
on  a  Derson  the  obligation,  where  certtfin  facts  exist,  not  to 
form  nis  opinion,  or  exercise  a  discretion,  but  to  do  a  certain 
thing,  then  no  doubt  there  is  a  preliminary  inquiry  whether 
those  facts  exist,  and  to  some  extent  it  is  necessary  to  exer- 
cise common  sense,  and  see  whether  the  facts  do  exist.  If 
the  facts  exist,  we  have  then  the  power  to  issue  a  peremp- 
tory mandamus,  ordering  the  person  to  do  the  thing  which 
the  law  makes  it  incumt^nt  upon  him  to  do."  And  apply- 
ing that  principle,  the  court  issued  a  mandamus  to  the  com- 
missioners appointed  by  the  Crown  for  the  investigation  of 
corrupt  practices  in  a  borough,  commanding  them  to  grant 
a  ^certificate  of  indemnity  to  a  witness  who  had  been  [368 
examined  before  them. 

The  present  case  seems  to  fall  still  more  directly  within 
the  principle  enunciated  by  Mr.  Justice  Blackburn.  The 
12th  section  of  Act  No.  388,  whilst  it  enjoins  the  respondent 
to  retain  the  probate  until  the  amount  of  the  duty  properly 
chargeable  upon  the  estate  has  been  paid,  imposes  upon 
him,  or  leaves  him  subject  to,  the  obligation  of  issuing  that 
probate  to  the  persons  entitled  thereto,  with  the  certificate 
necessary  to  make  it  receivable  in  evidence  indorsed  upon 
it,  so  soon  as  the  statutory  lien  has  been  satisfied  by  the 
payment  of  the  proper  amount  of  duty.  He  has  no  discre- 
tion in  the  matter.  When  the  facts,  of  which  the  amount 
of  duty  chargeable  under  the  statute  is  one,  have  been  ascer- 
tained— and,  if  disputed,  they  are  ascertainable  by  the 
court — his  dutv  to  the  executors  becomes  absolute,  and 
'would  seem  to  be  enforceable  by  mandamus. 

It  was  further  argued  by  Sir  James  Stephen  that  man- 
damus will  not  lie  where  there  is  another  remedy.  But  he 
failed  to  show  what  other  remedy  existed  in  this  case  ;  nor 
is  it  easy  to  see  by  what  remedy  other  than  a  mandatory 
order  of  some  kind  the  executors  can  obtain  the  delivery 
to  them,  in  its  proper  form,  of  the  document  essential  to 
their  title. 

Their  Lordships,  however,  do  not  deem  it  necessary  to  de- 
cide that  the  prerogative  writ  of  mandamus  ought  to  be 
issued  in  a  case  like  the  present,  because  they  are  of  opinion 
that  the  foundation  of  the  respondent's  objection  to  the  juris- 
diction of  the  court  to  entertain  the  application  against  him 
fails,  inasmuch  as  it  is  based'  upon  a  misconception  of  his 
true  character  and  functions. 

(1)  Law  Rep.,  6  Q.  B.,  418. 
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Before  the  passing  of  Act  No.  388,  or  of  any  other  act  in 
pari  materia^  the  Master  in  Equity  was  unquestionably  au 
officer  of  the  Supretne  Court,  whose  especial  functions  Id 
this  matter  were  to  carry  out  the  orders  of  the  court,  sitting 
as  a  court  of  probate,  by  delivering  to  the  parties  interested, 
upon  their  performance  of  the  obligations  and  compliance 
with  the  formalities  prescribed  by  law,  probates  or  letters 
of  administration,  as  the  case  might  be.  That  this  was  so 
is  shown  by  Act  No.  10  of  the  16  Vict.,  being  **the  Act  to 
make  provision  for  the  Administration  of  Justice  in  the 
Colony  of  Victoria,"  and  from  the  1st  and  8th  chapters  of 
369]  the  rules  *made  under  the  authority  of  that  statute 
(see  Victoria  Statutes,  vol.  iii,  p.  267).  By  Act  No.  388  the 
Legislature  increased  the  legal  obligations  of  executors  and 
administrators  by  superadding  that  of  paying  before  they 
received  their  document  of  tiue  the  duty  chargeable  on  the 
estate  which  they  were  to  administer,  and  added  to  the  ob- 
ligations and  responsibilities  of  the  Master  in  Ec^uity  by 
imposing  upon  him  the  new  functions  of  collecting  and 
accounting  lor  the  duties  on  the  estates  of  deceased  persons. 
But  it  did  not  otherwise  affect  the  duty  which  he  owed  to 
executors  and  administrators,  or  to  the  court.  And  neither 
by  express  words,  nor,  as  their  Lordships  think,  by  neces- 
sary implication,  did  it  withdraw  him  from  the  general  con- 
trol and  supervision  of  the  court  to  which,  as  its  officer,  he 
was  already  subject.  The  25th  section  in  particular  is  so 
far  from  attributing  to  him  two  distinct  characters — one  as 
a  revenue  officer  and  the  other  as  an  officer  of  court — that  it 
deals  with  him  as  one  public  officer  exercising  his  original 
as  well  as  his  new  functions,  and  modifies,  stiblect  to  the 
special  orders  of  the  court  or  judge,  the  amount  oi  the  secu- 
rity which  he  could  only  as  an  officer  of  court  take  from  an 
administrator. 

Hence,  if,  as  their  Lordships  have  already  endeavored  to 
show,  the  court  has  generally  jurisdiction,  in  case  of  dispute, 
to  determine  as  between  the  Sfaster  acting  on  behalf  of  the 
Crown  and  the  other  parties  interested,  such  a  question  as 
has  here  arisen  on  the  construction  of  a  fiscal  statute,  there 
seems  to  be  no  reason  why  it  should  not  exercise  that  jjiris- 
diction  by  the  machinery  of  a  summary  order  upon  its  officer. 
That  form  of  procedure  was  adopted,  with  the  sanction  of 
this  committee,  in  the  case  of  Bell  v.  The  Master  in  Equity  (*), 
already  referred  to  ;  and  it  seems  to  be  the  simplest  and  the 
most  convenit^nt. 

Their  Lordships  have  now  to  consider  whether  the  decision 

Q)  Law  Rep.,  2  App.  Gas.*,  660. 
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of  Mr.  Jastice  Molesworth  upon  the  merits  of  the  application 
to  him  is  correct. 

They  must  begin  by  expressing  their  dissent  from  the 
principle  which  seems  to  have  influenced  Mr.  Justice  Moles- 
worth  in  this  and  some  of  the  earlier  cases,  viz.,  that  the 
provisions  of  the  24th  section,  because  they  establish  an  ex- 
ception to  the  general  rule,  *are  to  be  construed  [370 
strictly  against  tnose  who  invoke  their  benefit.  That  prin- 
ciple is  opposed  to  the  rule  expressed  by  Lord  Ellenborough 
in  Warrington  v.  Furhor  (*),  and  followed  and  confirmed  in 
Hobson  Y.\N'eale{*).  Lord  Ellenborough' s  words  are:  "I 
think  that  when  the  subject  is  to  be  charged  with  a  duty, 
the  cases  in  which  it  is  to  attach  ought  to  be  fairly  marked 
out,  and  we  should  give  a  liberal  construction  to  words  of 
exception  confining  the  operation  of  the  duty."  It  is  only, 
however,  in  the  event  of  there  being  a  real  difficulty  in  as- 
certaining the  meaning  of  a  particular  enactment  that  the 
question  of  strictness  or  of  liberality  of  construction  need 
arise.  Again,  in  the  case  of  Jie  Hamilton  {*)y  Mr.  Justice 
Molesworth  seems  to  have  been  influenced  in  his  construc- 
tion of  this  statute  by  the  consideration  of  certain  fiscal  con- 
sequences. He  said :  ''If  this  system  of  a  man  locking  up 
property  under  a  series  of  limitations,  first  to  his  children, 
and  then  to  more  remote  descendants,  gets  any  protection, 
the  revenue  will  be  a  loser.  If,  instead  of  the  property  pass- 
ing; through  several  successive  bequests  from  parent  to  child, 
and  so  on,  it  is  limited  to  children  and  then  to  grandchildren, 
instead  of  there  being  two  or  three  devolutions,  each  sub- 

}"ect  to  duty,  and  each  paying  2J  per  cent.,  the  original 
ocker-up  would  have  exempted  his  estate  for  several  gener- 
ations from  paying  more  than  a  single  duty.  The  broad 
-view  is  this,  that  it  is  the  obvious  policy  of  the  act  to  obtain 
payment  at  once  of  all  the  duty  with  which  the  estate  may 
be  chargeable,  and  it  does  not  deal  with  contingencies  which 
may  arise  after  many  years."  Upon  this  it  is  to  be  observed, 
that  in  Jie  WillsTnore,  a  case  which  arose  subsequently,  and 
was  taken  by  appeal  from  Mr.  Justice  Moleswortn  to  the  full 
court  (*),  the  two  learned  judges  who  affirmed  Mr.  Justice 
Molesworth's  decision  in  that  particular  case  repudiate  tlie 
construction  of  the  statute  which  in  He  Hamilton  (')  he  would 
have  applied  to  successive  limitations  of  the  same  fund  in 
favor  of  a  wife,  with  remainder  to  children,  with  remainder 
to  grandchildren,  and  say :  "In  order  to  bring  a  case  within 
sect.  24,  it  appears  to  us  that  the  whole  corpus  of  the  estate 

(')  8  East,  242.  (»)  8  Aiist.  Jur.,  p.  96. 

(*)  17  Beav.,  186.  (*)  2  Vict  L.  R,,  InsoL  A  Prob.  Cas.,  30. 
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(or  that  portion  of  it  in  respect  of  which  the  exemption  f loiii 
full  duty  is  claimed)  must  either  be  divided  between  the 
371]  *  widow  and  children  in  certain  proportions  abso- 
lutely, or,  if  not  so  divided,  the  whole  interest  (or  part,  as 
the  case  may  be)  must,  bv  means  of  particular  estates  and  re- 
mainders, be  so  bequeathed  that  no  one  but  the  widow  and 
children  are  entitled  under  the  will  to  any  part  of  the  corpuSy 
an  interest  in  which  has  been  so  bequeathed  to  them." 

Their  Lordships  fully  concur  in  that  construction  so  far  as 
it  is  in  favor  oi  children  or  grandchildren  taking  by  suc- 
cessive limitations,  but  that  of  course  leaves  untouched  the 
question  whether  in  the  case  of  property  bequeathed  by  a 
testator  to  his  children,  with  a  gift  over  on  a  contingency  to 
remoter  relatives  or  strangers,  the  children  by  reason  of  that 
gift  over  are  to  lose  the  benefit  of  the  provisions  of  the  24th 
section  of  the  statute — a  question  upon  which  the  weight  of 
colonial  authority  seems  to  be  against  the  appellant. 

Upon  this  question  their  Lordships  observe  that  by  the 
24th  section  the  Legislature  has  manifested  a  general  inten- 
tion in  favor  of  the  widow  and  children  of  a  testator.  It  has 
expressed  no  intention  to  tax  the  children  at  the  higher  rate, 
because  the  testator  in  the  exercise  of  his  testamentary  power 
may  make  a  gift  over  in  the  event  of  the  failure  of  the  trusts 
and  provisions  in  favor  of  his  children.  There  seems  to  be 
no  reason  why,  as  suggested  by  Mr.  Justice  Stephen,  ia 
JRe  WlllsTnore  ('),  the  value  of  the  respective  interests  of  the 
children,  and  of  the  strangers,  if  they  are  capable  of  appre- 
ciation, should  not  be  calculated  in  the  usual  way,  and  the 
duty  levied  accordingly. 

In  the  present  case  it  certainly  would  not  be  easy  to  ap- 
preciate the  value  of  the  possible  interest  of  the  class  con- 
sisting of  the  testator's  nephews  and  nieces,  depending  as  it 
does  upon  a  triple  contingency,  viz.,  first,  that  no  child  or 
grandchild  of  the  testator  being  male  shall  attain  the  age  of 
twenty-one  years,  or  being  a  female  shall  attain  that  age  or 
be  married  ;  secondly,  that  on  this  failure  of  the  testator's 
issue  his  widow  shall  be  dead ;  thirdly,  at  the  time  of  the 
happening  of  those  two  contingencies  one  at  least  of  the  ob- 
jects of  the  contingent  gift  shall  be  living. 

Again,  though  the  statutory  lien  necessarily  ceases  on  the 
delivery  of  the  probate,  there  seems  to  be  no  reason  why  the 
Legislature  should  not  have  provided,  if  it  has  not  provided, 
372]  for  the  *recovery  of  the  additional  duty  on  the  hap- 
pening of  the  contingency,  as  a  Crown  debt  dehitum  in 
prcBsenti  solvendum  in  futuro.    But  if  no  such  means  of 

Q)  2  Vict.  L.  R.,  Insol.  <k  Prob.  Gas.,  80. 
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meeting  the  difficulty  as  those  above  suggested  exist  or  can 
be  provided,  there  still  seems  to  be  no  reason  why  the  gen- 
eral intention  of  the  Legislature  in  favor  of  the  children 
should  be  defeated  by  making  the  consequences  of  that  state 
of  things  fall  upon  them  rather  than  upon  the  state,  unless 
that  particular  intention  is  necessarily  to  be  inferred  from 
the  words  of  the  24th  section  and  the  other  provisions  of  the 
statute.  In  the  view  which  their  Lordships  take  of  the 
present  case,  the  difficulty  does  not  arise. 

The  words  of  the  24th  section  are :  "  When  the  widow  of 
a  testator,  or  widow  and  children  of  a  testator,  are  the  only 
persons  entitled  under  his  will,  the  duty  shall  be  calculated 
at  one-half  only  of  the  percentage  mentioned  in  the  schedule ; 
and  when  other  persons  are  entitled  under  such  will  the 
daty  shall  be  calculated  so  as  to  charge  only  one-half  of  the 
percentage  mentioned  in  the  schedule  upon  the  property  de- 
vised or  bequeathed  to  the  widow  of  a  testator,  or  widow  and 
children  of  a  testator,  or  children  of  a  testator." 

In  order  to  decide  how  far  the  present  case  falls  within 
these  provisions  or  either  of  them,  it  is  material  to  determine 
the  question,  so  much  argued  at  the  bar,  whether  upon  the 
trae  construction  of  the  testator's  will  the  interests  given  to 
the  children  are  vested  or  contingent. 

Their  Lordships  are  of  opinion  that  these  interests  were  at 
the  date  of  the  testator's  death  vested,  though  subject  in 
certain  events  to  be  divested. 

In  the  present  case,  the  trustees  are  directed  to  hold  the 
fund  in  trust  ''for  my  child  (if  only  one),  or  for  all  my  chil- 
dren (if  more  than  one),  in  equal  shares."  So  far  the  gift 
is  absolute.  To  what  extent  is  it  controlled  by  what  fol- 
lows? The  qualification  is  thus  expressed,  *'and  so  that  the 
interest  of  a  son  or  sons  shall  be  absolutely  vested  at  the  age 
of  twenty-one  years,  and  of  a  daughter  or  daughters  at  that 
age  or  marriage."  The  authorities  show  that  the  word 
**vest"  may,  if  the  context  of  the  will  is  in  favor  of  that 
construction,  be  read  as  importing  only  that  the  interest 
previously  vested  is  at  a  specified  time  to  become  absolute 
*and  indefeasible.  Such  a  construction  was  put  upon  [373 
the  word  not  only  by  Vice- Chancellor  Parker,  in  the  case  of 
Taylor  v.  Frohisher  (*),  which  was  so  mnch  relied  upon  at 
the  bar,  but  also  by  the  Lords  Commissioners  (including 
Lord  Cottenham)  in  the  earlier  case  of  Berkeley  v.  Swin- 
burne (•),  and  by  Vice-Chancellor  Page  Wood,  in  the  later 
case  of  Poole  v.  Bait  (*).  Here  the  grounds  for  such  a  con- 
struction are  strengthened  by  the  testator's  use  of  the  word 

O  5  De  6. 4fc  Sm.,  191.  (')  16  Sim.,  276.  O  11  Hare,  88. 
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"absolutely,"  which  in  the  case  of  the  limitation  in  favor  of 
the  children  precedes  the  word  "vested,"  but  does  not  pre- 
cede or  qualify  that  word  in  the  case  of  the  contingent  lim- 
itation in  favor  of  the  nephews  and  nieces.    In  other  respects, 
many  of  the  circumstances  relied  upon  in  the  cases  just  re- 
ferred to  as  evidencing  a  general  intention  that  tbe  shares 
should  vest  in  interest  at  the  time  of  the  testator's  death, 
though  subject  to  be  divested  in  the  events  contemplated, 
occur  also  in  the  will  now  in  question.     It  speaks,  like  that 
construed  in  Berkeley  v.  SwiTWurne  ('),  of  the  "  original  and 
accruing  share"  of  any  child  who  may  die  under  twenty- 
one;  it  also  contains  provisions  for  maintenance  and  ad- 
vancement out  of  "  the  annual  income  to  which  each  or  any 
object,  being  a  minor,  of  the  respective  trusts  and  provisions 
hereinbefore  contained  shall  be  entitled  or  presumptively 
entitled"  (the  term  "entitled"  seems  to  refer  to  the  chil- 
dren, the  term  "presumptively  entitled"  to  the  remoter  ob- 
jects of  the  testator's  bounty),  with  a  direction  that  "the 
unapplied  income  shall  be  accumulated,  and  the  accumula- 
tion tnereof  shall  be  liable  to  be  applied  in  like  manner,  and, 
subject  to  such  liability,  shall  be  deemed  accretions  to  the 
capital  whence  the  said  income  arose."     This  last  provision 
points  distinctly  to  the  ascertainment  and  vesting  in  interest 
of  the  original  share  of  each  child  from  the  date  of  the  tes- 
tator's death.     And  the  whole  will  seem  to  their  Lordships 
to  afford  an  inference  at  least  as  strong,  if  not  stronger,  than 
that  which  the  Lords  Commissioners  drew  from  the  will  be- 
fore them  in  Berkeley  v.  Swinburne  ("),  viz.,  "that  the  tes- 
tator could  not  have  meant  that  the  shares  of  the  sons  should 
not  vest  in  them  until  they  attained  twenty- one,  or  that  the 
shares  of  the  daughters  should  not  vest  in  them  until  they 
374]  attained  twenty-one  *or  married.    What  he  did  mean 
was,  that  until  these  events  happened  their  shares  should 
not  be  indefeasible." 

If  this  be  so,  and  the  shares  of  the  children  were  vested 
in  interest,  though  subject  to  be  divested,  it  seems  clear  that 
at  the  date  of  the  testator's  death  the  whole  beneficial  inter- 
est in  his  estate  was  in  his  widow  and  children.  They  wen» 
"the  only  persons  entitled  under  the  will."  All  the  prop- 
erty was  "property  bequeathed  to  the  widow  and  children 
of  a  testator."  It  is  equally  clear  that  this  state  of  things 
would  continue  until  flie  happening  of  the  remote  contin- 
gency upon  which  the  gift  over  in  favor  of  the  nephews  and 
nieces  was  to  take  effect;  for  up  to  that  time  the  defeasible 
character  of  each  child's  interest  could  only  affect  the  shares 

0)  16  Sim.,  276.  («)  16  Sim.,  at  p.  281 
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of  the  children  or  grandchildren  inter  se.  That  the  nephews 
and  nieces,  who  had  only  a  remote  and  contingent  interest, 
can,  in  the  proper  sense  of  the  term,  be  said  to  De  ''persons 
entitled  nnder  the  will"  is  negatived  by  the  construction 
pnt  by  Lord  Justice  James  upon  the  word  "entitled"  in 
Uinbers  v.  Jaggardi^).  That  "they  are  not  entitled,  and 
may  never  become  entitled,"  is  even  more  predicable  of  them 
than  of  the  person  to  whom  the  expression  was  applied  in 
that  case,  whose  contingent  interest  was  that  he  was  ten- 
ant in  tail  in  remainder  expectant  on  failure  of  the  sons  of 
an  uncle.  Their  Lordships  are  therefore  of  opinion  that,  in 
this  case,  the  property  bequeathed  in  trust  for  the  testator's 
children  is  property  on  which,  upon  the  true  construction  of 
the  statute,  duty  was  chargeable  only  at  the  lower  rate. 

It  is  unnecessary  in  this  case  to  decide  that  this  would 
equally  have  been  the  case  had  the  shares  of  the  children  not . 
been  vested  in  interest,  and  so  expressly  to  overrule  the  de- 
cision of  the  Supreme  Court  of  Victoria  in  lie  Thomas  WiHs- 
morels  Estate  (").  The  gift  in  that  case  being  only  to  "  such 
child  or  children  of  the  testator  as  being  a  son  should  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  should  attain 
that  age  or  be  married,"  itjs  clear  that  his  child  (there  was 
but  one)  had  not  at  the  time  of  the  testator's  death  a  vested 
interest.  Their  Lordships  neither  affirm  nor  disaffirm  the 
correctness  of  the  ruling  of  the  majority  of  the  court  in  that 
case.  In  this  case  they  will  humbly  advise  Her  Majesty  to 
reverse  the  order  of  Mr.  Justice  Molesworth,  and  in  lieu 
*thereof  to  make  an  order  absolute  upon  the  Master  [375 
in  Equity,  directing  him,  upon  payment  by  the  appellants  of 
duty  upon  the  whole  of  the  estate  of  Charles  Henry  Arn^y- 
tage,  deceased,  at  the  rate  of  half  the  percentage  mentioned 
in  the  schedule  to  the  act  to  ^mend  the  Duties  of  Deceased 
Persons  Statute,  1870,  to  deliver  to  them  the  probate  of  the 
will  and  codicil  of  the  said  deceased,  with  the  usual  and  neces- 
sary certificate  of  the  payment  of  duty  indorsed  thereon. 
Their  Lordships  think  that  each  party  should  bear  their 
^\  own  costs  of  the  proceedings  in  the  court  of  Victoria,  but 
-'.  that  the  appellants  must  have  their  costs  of  this  appeal. 
That  was  the  course  followed  in  Bell  v.  The  Master  in 
y  .      Equity  O, 

Solicitors  for  the  appellants :  Murray^  Hutchins  &  Co. 
Solicitors  for  the  respondent:  Freshjlelds  &  Williams. 
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[8  Appeal  Cases,  876.] 

H.L.  (E.),  Nov.  16,  20,  21,  22;  Dec.  18,  1877. 

LHOUSE  OF  LORDS.] 

376]   *The  *'Sikger''  Machine  Makufactubers,  Appel- 
lants; and  William  Newton  Wilson,  Respondent  ('). 

Name — Trade-mark — Form  of  Decree. 

Where  the  first  producer  of  an  article  of  manufacture  has  identified  with  it  a  par- 
ticular name,  whether  his  own  name  or  a  name  which  is  a  word  descriptive  of  the 
article  itself,  such  name  becomes  a  trade-mark,  and  cannot  be  adopted  and  employed 
by  another  person  in  advertising  a  similar  article. 

Such  adoption  and  employment  will  be  restrained  by  injunction. 

S.  made  a  sewing-machine,  to  which  he  gave  his  own  name ;  it  became  known  by 
that  name.  He  afterwards  took  other  persons  into  partnership  with  him  for  the  safe 
of  the  machines  known  as  the  "  S."  sewing-machines,  and  which  were  made  in  great 
variety,  and  with  many  modifications,  but  though  not  protected  by  patents,  were 
established  in  public  favor  under  that  name.  W.  sold  sewing-machines,  and  adver- 
tised, among  others,  "  S."  sewing  machines,  but  used  his  own  trade-mark  on  the  in*- 
chines,  and  expressly  stated  in  his  advertisements  that  the  machines  sold  by  him 
were  manufactured  by  himself: 

Heldy  that  this,  nevertheless,  constituted  a  wrongful  invasion  of  the  property  of 
S.,  and  that  W.  might  be  restrained  by  injunction. 

Fraud  is  not  necessary  to  be  averred  or  proved  in  order  to  obtain  protection  for  a 
trade-mark. 

S.  filed  a  bill,  praying  for  an  injunction  against  W.  The  court  below  made  a  de- 
cree dismissing  the  bill  with  costs,  prefacing  such  dismissal  with  words  which  declared 
that  the  affidavits  filed  by  the  plaintiff,  even  if  uncontradicted  and  unshaken  by 
cross-examination,  would  not  estaolish  the  plaintiff's  title  to  relief;  but  ordered  such 
affidavits  to  be  considered  as  read,  so  that  the  plaintiff  upon  any  appeal  might  not 
be  preiudiced  by  the  omission  thereof;  and  that  the  defendant  had  applied  to  tho 
court  for  liberty  to  adduce  evidence  in  answer,  but  that  Uie  court  being  of  opinion 
that  it  was  not  necessary  to  consider  such  application,  <fcc. :  , 

ffeldf  that  this  decree  was  irregular,  as  it  appeared  to  express  an  opinion  upon 
affidavits  which  did  not  seem  to  have  been  read,  but  were  only  to  be  considered  as 
reaS,  and  the  court  had  not  heard  the  evidence  tendered  by  the  defendant. 

Thb  Housb,  after  declaring  its  judgment  upon  such  parts  of  the  case  as  were  not 
in  dispute  as  to  the  facts,  directed  the  case  to  be  remitted  to  the  court  below,  consid- 
ering that  thore  had  been  a  prima  facie  case  established  bv  the  plaintiffs  so  as  to 
require  an  answer  by  way  of  evidence  on  the  part  of  the  de/endant. 
377]  ^^  Lord  Blackburn  :  Qwere  whether  the  same  reasoning  and  the  *8ame 
rules  are  applicable  to  a  trade-mark  and  to  a  name  used  in  an  advertisement. 

Per  Lord  Blackburn  :  Quare,  whether  there  is  a  property  in  a  name,  and 
whether,  in  a  case  like  this,  it  is  necessary  to  prove  fraud  in  the  person  who  without 
warrant  adopts  it. 

This  was  aa  appeal  against  an  order  of  the  Court  of  Ap- 
peal, affirming  a  decree  made  by  the  Master  of  the  Rolls  on 
the  14th  of  December,  1876,  in  a  suit  instituted  by  the  ap- 
pellants to  restrain  the  respondent  from  selling  the  "  Singer" 
sewing-machines  (').  The  facts  are  so  fully  stated  and  com- 
mented on  in  the  judgments,  that  it  is  only  necessary  here 
to  give  a  brief  outline  of  them. 

(')  Reversing  16  Eng.  R.,  827.    .  («)  2  Ch.  D.,  4S4;  16  Eng.  R.,  827. 
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la  1850  Mr.  I.  M.  Singer,  of  New  Jersey,  began  the  busi- 
ness now  carried  on  by  the  appellants,  and  manufactured 
sewing-machines  of  various  kinds  and  different  constructions. 
From  time  to  time  he  took  partners  into  the  concern,  and 
finally  they  obtained  from  the  legislatures  of  New  York  and 
New  Jersey  acts  of  incorporation.  The  machines  sold  by  the 
appellants  were  not  patented  in  this  country,  and  the  ap- 
pellants professed  that  they,  from  time  to  time,  introduced 
modifications  into  the  making  of  these  machines,  but  they 
claimed  to  have  the  exclusive  right  to  apply,  on  all  occa- 
sions, the  name  *'  Singer"  to  them,  which  name  they  insisted 
had  become  their  trade-mark,  or  trade  name  and  designation. 

The  respondent  was  a  manufacturer  and  vendor  of  sewing- 
machines,  carrying  on  business  in  London  and  Dublin,  and 
in  the  price  lists  used  in  his  business  described,  among  other 
articles  which  he  sold,  the  "  Singer  Sewing  Machine ;"  but 
lie  put  upon  each  machine  of  that  name  a  plate-mark,  which 
described  it  as  made  by  himself.  He  insisted  that  all  the 
machines  sold  by  the  appellants  had  a  certain  characteristic 
combination  of  parts,  and  did  not,  in  the  understanding  of 
the  trade  or  public,  mean  a  sewing-machine  of  a  particular 
construction  made  by  the  appellants,  who,  he  alleged,  also 
made  and  sold  other  machines  of  a  totally  dififerent  con- 
struction. 

It  appeared  that  the  api)ellants  had  affixed  to  their  ma- 
chines a  device  consisting  of  a  shuttle  and  needles  crossed 
with  a  line  of  cotton  in  the  form  of  the  letter  S.,  and  that  this 
device  was  placed  in  the  centre  of  an  ellipse.  Under  the  de- 
vice were  the  words  *'*  trade-mark."  Just  inside  the  [378 
ellipse,  at  the  top,  were  the  words  and  letters  "The  Singer 
M.  P.  G.  Co. — N.  Y."  All  their  machines  were  also  marked 
in  large  letters  "The  Singer  Manufacturing  Co."  In  their 
price  lists  the  appellants  j)rinted  a  copy  of  the  above  device, 
with  the  statement,  "I«<o  machine  sold  as  the  'Singer'  is 
genuine  without  this  trade-mark  fixed  to  the  arm." 

The  respondent  did  not  put  the  word  "Singer"  on  his 
machines.  Each  machine  sold  by  him  had  attached  to  it  a 
brass  plate,  bearing  the  device  of  St.  George  and  the  Dragon, 
surrounded  by  the  words  "Newton  Wilson  &  Co.,  Manu- 
facturers, 144,  High  Holborn."  He  always  described  them, 
and  directed  his  sale  agents  to  describe  them,  as  "Our  ma- 
chines," and  sold  several  sorts  of  machines,  some  of  which 
had  been  the  subject  of  patents,  now  expired,  and  had  borne 
the  names  of  "Wheeler  &  Wilson,"  "Grover  &  Baker, '^ 
"Howe,"  and  "Singer,"  but  all  were  stated  to  be  manu- 
factured by  himself.  In  his  defence  he  denied  any  invasion 
24  Eng.  Rep.  35 
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of  the  rights  of  the  appellants,  and  insisted  on  his  right  thus 
to  conduct  his  business. 

Evidence  was  given  for  the  plaintiffs  in  the  cause  (the  ap- 
pellants), and  evidence  was  prepared  and  tendered  on  the 
part  of  the  defendant  (the  respondent),  but  the  Master  of  the 
KoUs  thought  it  unnecessary  to  receive  the  defendant's  evi- 
dence, and  on  the  14th  of  December,  1875,  made  a  decree  in 
favor  of  the  defendant.  The  decree  recited  that,  ''  the  court 
being  of  opinion  that,  as  regards  so  much  of  the  evidence 
tendered  by  the  plaintiffs  as  is  admissible,  it  would  not,  if 
uncontradicted,  or  unshaken  by  cross-examination,  establish 
the  plaintiffs'  case  to  any  relief  against  the  defendant,"  and 
went  on  thus:  "doth  order  that  the  affidavits  filed  on  be- 
half of  the  plaintiffs^  and  enumerated  in  the  first  schedule, 
be  considered  as  read,  in  order  that  the  plaintiffs  upon  any 
appeal  may  not  be  prejudiced  by  the  omission  thereof.  And 
the  defendant  having  applied  to  this  court  for  liberty  to  ad- 
duce xiva  voce  evidence  in  answer  to  certain  parts  of  the 
aforesaid  evidence  tendered  by  the  plaintiffs,  and  this  court 
being  of  opinion  that  it  was  not  necessary  to  considei  sucli 
application,  this  court  doth  order  that  the  plaintiffs'  bill  do 
stand  dismissed  with  costs." 

On  appeal  the  Lords  Justices,  on  the  25th  of  March,  1876, 
3791  *ordered  the  decree  of  the  14th  of  December,  1875,  to 
be  affirmed  with  costs. 

This  appeal  was  then  brought. 

Mr.  AstoJiy  Q.C.,  and  Mr.  Benjamin^  Q.C.,  (Mr.  Hemming^ 
Q.C.,  and  Mr.  Righy^  were  with  them),  for  the  appellants: 
There  has  been  in  this  case  the  wrongful  approriation  of  a 
name,  and  a  name  may  become  a  trade  denomination,  and  as 
such  the  particular  property  of  a  person  who  first  employed 
it  to  designate  an  article  of  manufacture.  MiUington  v. 
Fox  (*)  clearly  stated  that  as  the  ground  on  which  in  such 
cases  protection  is  granted.  If  so,  the  person  who  first  made 
the  article  and  first  appropriated  the  name  is  entitled  to  be 
protected  against  its  appropriation  by  any  one  else.  To  the 
name  of  "  Singer"  as  descriptive  of  a  sewing-machine  the  ap- 
pellants had  an  exclusive  right.  What  had  been  done  in 
Wother spoon  v.  Currie  {*)  had  been  repeated  here.  The  na me 
''The  Singer"  sewing-machine  designated  a  sewing-machine 
with  which  the  public  had  become  familiar,  and  which  was  fa- 
vorably known ;  and,  without  inquiring  by  whom  a  "Singei 
sewing-machine  "  was  made,  the  public  believed  that  the  sew. 
ing-machine  which  was  sold  under  that  name,  was  the  ma 
chine  which  was  the  appellants'  manufacture,  and  which  iD 

0)  8  My.  «k  Or.,  338.  (»)  Law  Rep.,  6  H.  L.,  608, 
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was  desirable  to  purchase.  The  representation,  therefore, 
that  it  was  made  by  Wilson,  even  if  noticed  by  the  purchaser, 
would  leave  him  in  the  full  belief  that  it  was  made  in  the  form 
and  with  the  peculiarities  of  the  particular  machine  of  which 
he  was  in  search.     Now  that  was  the  very  deception  on  the 

?)urchaser  against  which  it  was  the  object  of  the  law  to  protect 
lim.  And  that  constituted,  too,  the  injury  of  which  the  proper 
owner  of  the  name  had  the  right  to  complain:  Southern 
V.  Hom{^^\  The  Singer  Company  v.  Kimball  {*);  Badgers 
V.  NowiU  (•) ;  Burgess  v.  Burgess  (*) ;  Croft  v.  Day  (*) ; 
Maxwell  v.  Bbgg  (•) ;  Clark  v.  Freeman  C) ;  AinswortJt 
*v.  Walm^ley  (") ;  Franks  v.  Weaver  (*) ;  Seixo  v.  [380 
Provezende  ("). 

Mr.  Bidder^  Q.C.,  and  Mr.  Lawson^  for  the  respondent: 
The  term  " Singer"  was  a  mere  name,  and  there  was  no  ex- 
clusive property  in  it.  It  had  no  such  meaning  in  the  public 
mind  as  was  supposed  on  the  other  side.  It  was  not  like  the 
name  of  a  j>articular  wine,  such  as  Champagne  or  Hock  of  a 
particular  sort,  which  could  only  be  produced  from  one  dis- 
trict, which  district  was  known  to  belong  to  one  individual 
proprietor.  The  respondent  had  done  nothing  which  he  was 
not  entitled  to  do ;  and  the  appellants'  own  evidence  by  no 
means  made  out  a  case  to  show  that  the  word  "  Siflger"  was 
deemed  to  describe  a  machine  of  a  peculiar  kind  made  in  a 
special  manner  and  having  particular  advantages.  The  use 
of  the  name  of  "Singer"  was  no  more  than  would  be  the 
use  of  the  name  of  "Hansom"  to  a  cabriolet,  or  "Brough- 
am" to  a  one  horse  carriage  (") ;  it  was  a  name  that  could 
be  used  by  any  one.  The  appellants  themselves  admitted 
that  they  did  not  manufacture  their  machines  in  one  partic- 
ular manner  and  according  to  one  type,  and  without  altera- 
tion. So  that  their  own  machines  would  vary  from  each 
other  at  different  intervals  of  time.  The  appellants  some- 
times called  themselves  patentees  and  sometimes  sole  pro- 
Srietors ;  but  they  did  not  show  that,  in  fact,  either  of  these 
escriptions  belonged  to  them,  and  were  deemed  by  the 
{)ublic  to  belong  to  them,  so  as  to  confer  on  them  any  pecu- 
iar  and  exclusive  right.     They  were,   therefore,  not  pro- 

0)  Poph.,  146.  ('«)  Law  Rep.,  I  Ch.  Ap.,  192. 
(*)  11  CoartofSes.  Gas.,  8d  Series,  267.       (")  "Hansom"  was  the  name  of  the 

(«)  5  C.  B.,  109;  17  L.  J.  (C.P.),  62.  patentee  of  a  peculiarly  built  cabriolet; 

(*)  3  D.  M.  <&  G.,  896.  "  Brougham "  was  the   name,  not  of  a 

(*)  7  Beav.,  84.  patentee  or  a  manufacturer,  but  of  a  very 

<*)  Law  Rep.,  2  Ch.  Ap.,  807.  distinguished  person,  whose  use  of  a  close 

(')  II  Beav.,  112.  carriage,  drawn  by  one  horse,  first  made 

(")  I^w  Rrp..  1  Eq.,  618.  that  sort  of  vehicle  fashionc^ble,  ai^d  it 

(*)  10  Beav.,  297.  was  named  from  him. 
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tected  like  ordinary  patentees,  or  like  persons  who  made 
and  sold  an  article  made  after  a  fixed  pattern,  and  known 
by  an  established  trade-mark:  Canham  v.  Jones {').  Here 
the  respondent,  though  he  spoke  of  selling  Singer  machines, 
carefully  announced  to  the  public  that  the  machines  which 
he  made  were  made  by  himself,  and,  more  than  that,  he 
381]  claimed  that  *those  of  his  manufacture  were  of  a  sort 
superior  to  any  others.  His  use  of  the  word  was  entirely 
without  fraud,  and  unless  in  a  case  of  fraud  an  injunction 
was  not  maintainable.  Then,  again,  there  was  a  great  dif- 
ference between  the  marks  stamped  on  his  machines  and 
those  which  came  from  the  appellants'  manufactory.  The 
difference  was  so  great  that  it  was  impossible  to  conceive 
that  any  one  could  be  misled.  No  trade-mark  of  the  plain- 
tiffs was  used  on  the  defendant's  machines.  There  was, 
therefore,  no  pretence  for  setting  up  a  claim  for  an  injunc- 
tion on  the  ground  that  there  was  an  imitation  of  a  manu- 
factured article  so  contrived  as  to  mislead  the  public.  The 
cases  already  cited  were  commented  on,  and  Pord  v.  Pos- 
ter (■) ;  James  v.  James  (") ;  Edelsten  v.  Vick  (*) ;  Wheeler 
and  Wilson  Company  v.  Shdkespear  (•) ;  The  Leather  Cloth 
Company  v.  The  American  Leather  Cloth  Company  {^)\ 
Raggett  v.  Findlater  (*) ;  Cheavin  v.  Walker  ('). 

Mr.  Aston  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  in 
this  case  a  suit  was  instituted  in  the  Court  of  Chancery  by 
the  appellants,  to  restrain  the  use,  by  the  respondent,  of  the 
name  of  "  Singer"  as  a  designation  of  or  in  connection  with 
sewing-machines,  and  a  decree  was  made  by  the  Master  of 
the  Rolls  on  the  14th  of  December,  1876,  dismissing  the  ap- 
pellants' bill  with  costs.  From  that  decree  an  appeal  was 
Drought  before  the  Court  of  Appeal  in  Chancery,  and  on 
the  26th  of  March,  1876,  the  Lords  Justices  (Lord  Justice 
James,  Lord  Justice  Mellish,  and  Lord  Justice  Baggallay) 
dismissed  the  appeal  with  costs.  In  neither  court  were  the 
counsel  for  the  respondent  heard.  The  propriety  of  the  dis- 
missal of  the  bill  is  the  question  in  the  present  appeal. 

My  Lords,  I  must  in  the  lirst  place  direct  your  Lordships' 
attention^  to  the  very  peculiar  form  of  the  decree  made  by 
the  Master  of  the  Rolls.  It  professes  to  be  made  upon  hear- 
ing counsel  for  the  plaintiffs,  who  tendered  in  evidence  the 
382]    aflBdavits  filed  on  *behalf  of  the  plaintiffs  enumer- 

(')  2  V.  A  B.,  218.  (*)  89  L.  J.  (Ch.),  86. 

O  Law  Rop.,  7  Ch.  Ap.,  611 ;  8  Eng.        («)  11  H.  L.  C,  628. 
R.,  638.  0)  Law  Rep.,  17  Eq.,  29;  7  Eng,  R., 


(»)  Law  Rep.,  13  Eq.,  421. 
{*)  11  Hare,  78. 


663. 
(^)  5  Ch,  D.,  850;  22  Eng.  R.,  613, 
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ated  in  the  first  schedule,  and  the  exhibits  in  those  affidavits 
mentioned.  The  court  then  dismisses  the  bill  with  costs, 
prefacing  the  dismissal  with  these  words,  "This  court,  being 
of  opinion  that  as  regards  so  much  of  the  evidence  tendered 
by  the  plaintiffs  as  is  admissible,  it  would  not,  if  uncontra- 
dicted or  unshaken  by  cross-examination,  establish  the 
plaintiffs'  title  to  any  relief  against  the  defendant,  doth  order 
that  the  said  affidavits  filed  on  behalf  of  the  plaintiffs  and 
enumerated  in  the  first  schedule,  and  the  exhibits,  be  con- 
sidered as  read  in  order  that  the  plaintiffs  upon  any  appeal 
may  not  be  prejudiced  by  the  omission  thereof ;  and  the  de- 
fendant having  applied  to  this  court  for  liberty  to  adduce 
-p/pa  voce  evidence  in  reply  to  certain  parts  of  the  aforesaid 
evidence  tendered  by  the  plaintiffs,  and  this  court  being  of 
opinion  that  it  was  not  necessary  to  consider  such  applica- 
tion," &c.  The  decree  farther  orders  that  in  the  taxation  of 
costs  the  costs  of  the  affidavits  filed  on  behalf  of  the  defen- 
dant enumerated  in  the  second  schedule,  and  the  exhibits 
therein  t-eferred  to,  are  to  be  included. 

The  affidavits  filed  by  the  defendant  were  not  read,  and 
are  not  before  your  Lordships,  although  a  list  of  them  is 
given  in  the  second  schedule  to  the  decree.  Your  Lordships 
were  farther  informed  at  the  bar  that  it  had  been  proposed 
on  both  sides  to  cross-examine  some  of  the  witnesses  who 
had  made  affidavits,  but  this  also,  from  the  course  taken  by 
the  court,  was  not  done. 

My  Lords,  I  have  never  before  seen  a  decree  in  this  form ; 
and  it  appears  to  me  to  be  a  form  which  is  calculated  to 
lead,  and  in  this  case  has  led,  to  considerable  inconvenience. 
It  is  difficult  to  know  what  is  meant  by  the  statement  that 
the  affidavits  of  the  plaintiffs  were  to  be  considered  a6  read, 
when  the  court  had,  in  the  previous  sentence,  expressed  an 
opinion  upon  the  effect  of  the  affidavits,  an  opinion  which 
could  not  Tbe  expressed  unless  the  affidavits  had  been  read. 
But,  passing  from  this,  I  must  farther  remark  that,  although 
I  have  no  doubt  the  course  taken  by  the  court  was  taken  in 
order  to  save  time  and  also  expense,  and  although  the  course 
taken  might  be  one  that  would  save  both  time  and  expense 
if  the  first  hearing  was  to  be  final,  it  is  sufficiently  obvious 
that  where  there  may  be  a  rehearing,  and  an  appeal  to 
your  Lordships'  House,  the  course  taken  is  one.  which, 
*in  place  of  being  a  real  saving,  may  lead  to  a  con-  [383 
siderable  loss  of  time  and  increase  of  expense.  It  is  impos- 
sible to  say  in  any  case  whether  the  view  taken  by  the  court 
of  final  appeal  will  be  the  same  as  that  taken  by  the  court 
of  first  instance,  and,  if  it  is  not  the  same,  it  may  lead  to 
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the  case  going  back  again  in  order  to  have  the  farther  evi- 
dence, which  the  parties  were  ready  to  have  produced  in  the 
lirst  instance,  supplied. 

I  must  now  direct  your  Lordships'  attention  to  the  issae 
which  is  raised  between  the  appellants  and  the  respondent 
on  the  pleadings.  The  appellants  state,  in  substance,  that 
they  are  a  manufacturing  company  trading  in  America  and 
Great  Britain,  having  the  name  of,  and  trading  in  succession 
to,  a  person  of  the  name  of  Singer,  who  established,  both  in 
this  country  and  in  the  United  States,  a  large  business  in  the 
manufacture  and  sale  of  sewing-machines;  that,  from  the 
time  the  business  was  first  started,  these  sewing-machines 
were  advertised  and  sold  as  Singer  or  Singer's  machines  ; 
that  their  workmanship  obtained  for  them  a  very  wide  repu- 
tation ;  that  great  varieties  of  sewing-machines,  with  many 
modifications  in  their  mechanical  details  and  many  improve- 
ments of  different  kinds,  have  been  made  by  Singer  and  by 
the  Singer  Company,  but  that  no  one  of  them  has  been  made 
according  to  any  patent,  nor  is  there  any  patent  completely 
descriptive  of  any  of  them,  although  Singer  and  the  com- 
pany have  held  patents  for  minor  details  and  accessories ; 
that  the  mechanical  construction  of  the  machines  has  beeu 
from  time  to  time  varied  in  many  ways,  so  that  the  designa- 
tion "Singer"  does  not  import,  and  is  not  generally  under- 
stood to  import,  any  specific  principle  of  construction  or 
mechanical  arrangement  of  working  parts,  or  any  single  type 
of  machine,  but  simply  that  the  machines  so  designated  are 
of  the  appellants'  manufacture,  constructed  in  one  of  the 
several  forms  which  they  from  time  to  time  adopt ;  that  they 
have  spent  £60,000  and  upwards  in  advertising  their  ma- 
chines as  Singer  or  Singer's  machines,  and  they  have  become 
known  as  such  throughout  the  world,  and  the  name  has  be- 
come and  is  a  trade-mark  of  the  plaintiffs.  They  then  state 
that  the  defendant  has  been  making  and  selling  to  the  pub- 
lic sewing-machines,  and  on  his  price  lists  has  described 
them  as,  and  has  given  to  his  salesmen  and  travellers  direc- 
384]  tions  to  describe  and  sell  them  as  Singer  or  *Singer's 
machines,  and  that  this  course  of  business  is  calculated  to 
mislead,  and  has  misled,  purchasers  into  the  belief  that  the 
machines  offered  for  sale  by  the  defendant  are  machines  of 
the  plaintiff's  manufacture. 

I  may  stop  here  to  observe  that  if  these  allegations  are 
true,  if  the  term  a  Singer  or  Singer's  machine  denotes  to  the 
mind  of  the  public,  or  of  those  likely  to  purchase  such  arti- 
cles, not  a  particular  type,  or  shape,  or  arrangement  of  parts 
of  a  machine,  but  a  machine  the  manufacture  of  a  particu- 
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bir  person  or  firm  ;  and  if  the  defendant,  whose  name  is  not 
Singer,  represents  his  machines  as  being  Singer  or  Singer's 
machines,  tliere  is  at  least  a  case  which  calls  npon  the  de- 
fendant to  show  some  reason  which  would  justify  him  in 
thus  making  use  of  a  name  which  is  not  his  own,  but  which 
is  the  name,  and  is  known  to  indicate  the  manufacture,  of 
the  plaintiffs. 

The  respondent  appears  to  have  felt  that  it  was  incumbent 
upon  him  to  justify  his  use  of  the  name,  and  he  gives  in  his 
answer  a  statement  as  to  which,  if  the  facts  alleged  had  been 
established  by  evidence  in  the  case,  the  justification  might 
well  have  been  held  to  be  sufficient.  He  states  that  there 
are  two  classes  of  sewing-machines  known  to  the  trade  and 
public  by  the  name  of  "Singer"  machines.  One  of  these 
is  a  manufacturing  machine,  adapted  mainly  for  use  in  fac- 
tories,, the  other  a  family  machine,  adapted  for  family  use. 
The  manufacturing  class  of  Singer  machine  was  described 
in  all  ir^ details  in  the  specification  of  Hughes,  dated  1852, 
and  was,  as  the  defendant  believes,  invented  by  Singer,  and 
patented  by  him  in  America.  He  states  that  it  was  known 
that  the  machijie  was  invented  by  Singer,  and  has  always 
been  known  as  the  ''Singer  machine";  that  in  1863  there 
was  added  to  this  machine  an  arrangement  for  controlling 
the  slack  thread,  comprised  in  a  patent  of  Newton,  which 
arrangement  was  also  tne  invention  of  Singer ;  that  the  fam- 
ily class  of  the  Singer  machine  has  always  comprised  and 
now  comprise?  the  same  mode  of  actuating  the  needle  and 
of  controlling  the  slack  thread  as  is  comprised  in  the  patents 
of  Hughes  and  Newton,  and  has  in  addition  what  is  called 
a  "wedge  feed,"  described  in  a  patent  of  1861,  granted 
to  Singer;  that  the  family  class  of  Singer's  macnine  is 
driven  by  mitre  gearing.  He  farther  states,  that  the  term 
♦"Singer"  machine  is  perfectly  well  understood  by  [385 
the  trade  and  the  public  to  mean  a  sewing-machine  of  one 
of  the  two  classes  aforesaid,  and  that  the  term  "Singer"  or 
"Singer's  machines,"  does  not,  in  the  estimation  of  the  trade 
or  the  public,  designate  a  machine  as  having  been  made  by 
the  plaintiffs  or  their  predecessors  in  the  said  business,  but 
is  merely  descriptive  of  any  machine  by  whomsoever  made, 
which  is  one  of  the  classes  aforesaid.  He  states  farther, 
that  he  manufactures  several  classes  and  varieties  of  sewing- 
machines,  and^  amongst  'other  machines,  machines  of  the 
classes  described  by  him  as  the  "Singer  Manufacturing  Ma- 
chine," and  the  "Singer  Family  Machine,"  that  he  has  on 
his  price  list  described  such  machines,  and  has  given  to  his 
salesmen  and  travellers  directions  to  describe  and  sell  them 
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as  "our  Singer  machines,"  "meaning  those  made  by  mv 
said  firm,  but  not  Singer's  machines."  That  every  machine 
sold  by  him,  whether  a  Singer  machine  or  otherwise,  has 
attached  to  it  in  a  conspicuous  place  a  plate  bearing  his 
trade-mark,  that  is  the  device  of  St  George  and  the  Dragon, 
with  the  words  "Newton  Wilson  &  Co.,  manufacturers,  144 
High  Holborn."  He  admits  that  he  intends  to  persist  in 
describing  such  machines  as  the  "Singer;"  but  not  as 
"Singer's  machines";  and  he  submits  to  the  judgment  of 
the  court,  that,  under  the  circumstances  mentioned,  he  is 
perfectly  justified  in  so  doing. 

It  is  perfectly  clear  that  the  defence  set  up  in  this  answer, 
and  the  issue  tendered  by  the  defendant,  is  that  the  term 
"Singer,"  as  applied  to  a  sewing-machine,  has,  in  the  lan- 
guage of  the  country  and  the  nomenclature  of  the  trade, 
come  to  describe  a  machine  or  two  machines  of  a  particular 
structure  and  formation,  without  any  reference  to  the  man- 
ufacture, or  to  the  quality  of  manufacture,  just*  as  the 
terms  "Brougham"  and  "a  Hansom"  cab  have  come  to 
mean  carriages  of  a  particular  shape  by  whomsoever  made ; 
and  the  object  of  the  defendant  has  been  to^  bring  the  case 
within  the  authority  of  some  well-known  cases  decided  in 
tlie  Court  of  Chancery,  in  which  it  has  been  held — but 
always  upon  the  evidence  in  each  case — that  a  proper  name 
applied  to  a  patented  or  other  article  may  come  to  be  the 
name  of  the  article,  and  not  a  mark  or  sign  indicating  the 
manufacturer. 

How,  then,  does  the  evidence  stand  upon  'the  issue — the 
386]  only  *i8sue — thus  raised  by  the  defendant?  The 
affidavits  on  behalf  of  the  plaintiffs  are  very  numerous ;  they 
come  from  all  parts  of  England,  Ireland,  and  Scotland ;  they 
come  from  persons  dealing  in,  and  persons  using,  sewing- 
machines.  Some  of  them  come  from  the  heads  of  large 
manufactories,  where  great  numbers  of  machines  are  in  use. 
They  cannot  have  any  motive  that  I  can  discover  to  bias  their 
evidence,  for  there  is  no  question  here  of  a  patent  to  be  sup- 
ported or  to  be  overthrown.  I  will  take  as  a  sample  of  those 
affidavits  the  affidavit  of  Edward  Hunt,  of  the  firm  of  W.  & 
C.  Hunt,  White  Lion  Street,  Norton  Polgate,  general  house 
furnishers  and  sewing  machine  dealers,  who  has  been  in  the 
sewing-machine  trade  for  upwards  of  ten  years,  and  states 
that  he  is  well  acquainted  with  thte  leading  kinds  of  sewing- 
machines  used  in  this  country.  The  2d,  3d,  4th,  5th,  and 
6th  paragraphs  of  his  affidavit  are  as  follows :  "  I  am  well 
acquainted  with  the  various  kinds  of  sewing-machines  from 
time  to  time  made  by  the  Singer  Manufacturing  Company 
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and  their  predecessors  in  business,  especially  the  following 
varieties :   the  letter  A  Family,  the  New  Family,  the  New 
No.  1  Drop  Feed,  the  Medium,  the  ^o.  2  Cloth  Machine,  the 
No.  2  Imperial,  the  No.  2  Combination  Presser,  and  the 
No.  3  Machine.     Each  of  these  machines  I  consider,  and 
from  experience  I  say  the  trade  and  public  consider,  to  be 
distinct  kinds  of  sewing-lnachines.    As  an  experienced  dealer 
in  sewing-machines,  I  say  that  the  manchines  known  in  the 
market  as  'Singer'  or  'Singer's'  machines  are  made  by  the 
Singer  Manufacturing  Company  or  their  predecessors,  and 
no  others.     The  "name  'Singer'  has  never  been  associated, 
in  my  mind,  with,  nor  has  it  ever  been  looked  upon  by  the 
public  as,  indicating  a  machine  made  in  accordance  with 
Edward  Joseph  Hughes'  patent,  1852,  No.  14,256,  nor  with 
any  other  patent,  but  simply  as  the  name  of  the  manufac- 
turer.   I  have  always  traded  upon  the  name  '  Singer'  as  the 
name  of  the  manufacturers.     There  is  not  any  particular 
machine  known  to  the  trade  as  a  '  Singer'  machine,  nor  is  it 
true  there  are  two  classes  (in  sense  of  two  styles  of  construc- 
tionj  of  sewing-machines  which  are  known  to  the  trade  and 
public  by  the  name  of  '  Singer '  machine,  or  that  one  of  such 
machines  is  a  manufacturing  machine  adapted  mainly  for 
use  in  factories,  and  the  other  a  family  machine  adapted  for 
family  use,  *although  it  is  true  that  one  of  the  many    [387 
varieties  of  machines  made  by  the  plaintiffs  is  called  by  them 
in  their  trade  circular  'The  New  Family  Machine,'  and  that 
others  are  called  by  them  in  their  said  circular  '  manufactur- 
ing machines.'     It  is  not  true  that  the  term  'Singer'  ma- 
chine is  perfectly  well  understood  by  the  trade  and  public 
to  mean  a  sewing-machine  of  one  of  the  two  classes,  meaning 
one  of  the  two  styles  of  construction,  but  I  say  that  the 
term  'Singer'  or  'Singer's'  does,  in  the  estimation  of  the 
trade  and  public,  designate  a  machine  as  having  been  made 
by  the  plaintiffs  or  their  predecessors  in  business ;  nor  has 
the  name  'Singer'  or  'Singer's'  any  application  to  a  ma- 
chine of  the  classes  aforesaid  made  by  any  one  other  than 
the  plaintiffs  or  their  predecessors  fn  business.     It  is  not 
true  that  the  only  machines  known  to  the  trade  and  public 
as  *  Singer'  machines  are  the  Family,  the  Medium,  and  the 
No.  2  Cloth  Machine.     The  machine  now  sold  by  the  plain- 
tiffs as  the  Family  Machine  is  not  at  all  like  the  machine 
which  was  for  many  years  sold  by  the  said  firm  of  I.  M. 
Singer  &  Co.,  and  afterwards  by  plaintiffs,  in  large  quan- 
tities as  the  letter  A  Family  Machine,  long  before  the  present 
family  machine  was  introduced.     The  machine  designated 
the  '  Singer'  medium  machine  is  not  a  family  machine,  but 
24  Eng.  Rep.  36 
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is,  and  always  has  been,  advertised  by  the  plaintiffs  and  sold 
by  them  as  a  manufacturing  machine.  All  machines  which 
to  my  knowledge  have  been  manufactured  and  sold  by  plain- 
tiffs and  their  predecessors  in  the  said  business  have  always 
been  advertised  and  sold  by  them  as  'Singer'  or  '  Singer^ s' 
machines,  and  have  been  so  known  by  the  trade  and  by  the 
public.  I  could  not  supply  an  order  given  for  a  'Singer' 
machine.  If  I  received  such  an  order  I  should  understand 
that  a  machine  manufactured  by  plaintiffs  was  wanted,  but 
should  require  to  know  what  kind  of  machine  was  desired. 
It  is  not  the  fact  that  the  trade  and  public  rely  upon  plain- 
tiffs' trade-plate,  and  not  upon  the  name  'Singer,'  as  an 
indication  that  machines  offered  as  '  Singer'  machines  are  of 
the  plaintiffs'  manufacture.  Plaintiffs  and  their  predecessors 
in  the  said  business  had  obtained  a  large  reputation  in  this 
country  as  sewing-machine  manufacturers  long  before  plain- 
tiffs began  to  use  their  trade-mark  plate.  Prom  my  experi- 
ence as  a  dealer  in  sewing-machines,  I  say  that  the  public 
388]  seldom  notice  the  said  trade-mark  plate,  and  *espe- 
cially  is  this  the  case  with  the  poorer  class  oi  people  to  whom 
the  plaintiffs  sell  large  quantities  (sic)  of  macnines.  The 
plaintiffs'  machines  are  known  amongst  the  said  class  as  being 
reliable  machines,  and  they  will  readily  buy  machines  which 
are  offered  to  them  as  'Singer'  or  'Singer's'  machines;  and 
it  is  within  my  personal  experience  that  amongst  this  class  of 
the  public  the  plaintiffs'  reputation  as  sewing-machine  man- 
ufacturers has  recently  been  very  seriously  injured  by  in- 
ferior imitation  machines  being  sold  to  them  as  '  Singer's. ' " 

Similar  statements  are  made  by  more  than  a  score  of  other 
witnesses,  and  their  statements  are  by  the  decree  to  be 
assumed  for  this  purpose  to  be  uncontradicted  and  unshaken 
by  cross-examination.  Some  attempt  was,  indeed,  made  by 
the  respondent  to  show  in  some  of  the  advertisements  of  the 
plaintiffs-,  and  in  some  of  the  specifications  of  patents  taken 
out  by  or  for  them,  the  use  of  the  term  "Singer  machine" 
or  "Singer  system,"  in  a  wider  sense;  but  I  cannot  look 
upon  any  of  the  expressions  so  used  by  the  plaintiffs  whilst 
speaking  of  their  own  machines  as  doing  away  to  any  serious 
extent  with  the  effect  of  the  evidence  to  which  I  have  referred. 
If,  therefore,  I  were  obliged  to  decide  this  case  upon  the 
issue  thus  raised,  and  as  it  seems  to  me  properly  raised,  by 
the  pleadings,  and  upon  the  whole  of  the  evidence  now  be- 
fore your  Lordships  upon  that  issue,  I  should  certainly  feel 
it  impossible  to  say  that  the  respondent  had  established  the 
issue  upon  which  he  had  placed  his  case. 

Your  Lordships  will,  however,  ask,  was  it  upon  this  issue 
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that  the  case  appeared  to  the  learned  judges  in  the  court 
below  to  turn  ?  and  I  feel  some  difBculty  in  answering  that 
question.  If  I  rightly  understand  their  judgments  they  ap- 
pear to  decide  that  it  was  unnecessary  to  consider  or  to  try 
this  issue,  and  that  there  were  difficulties  in  tlie  case  of  tlie 
plaintiffs  that  were  fatal  to  it,  even  independently  of  this 
issue.  I  will  advert  shortly  to  what  I  understand  to  be  the 
difficulties  supposed  to  exist  in  the  plaintiffs'  case.  . 

It  is  said  by  some  of  the  learned  iudges,  and  the  argument 
was  much  pressed  at  your  Lordships'  bar,  that  there  was 
here  no  traoe-mark  of  the  plaintiffs  used  upon  the  machines 
sold  by  the  defendant.  It  was  said  that  tjie  respondent 
had  a  8j)ecific  trade-mark  *of  his  own  upon  his  ma-  [389 
chines — the  figure  of  St.  George  and  the  Dragon,  and  that 
he  also  placed  on  all  his  machines  an  oval  brass  ticket,  stating 
that  the  firm  of  the  defendant  were  the  manufacturers,  it 
was  then  said  that  what  the  defendant  did,  and  what  was 
complained  of  by  the  plaintiffs,  was  done  by  way  of  adver- 
tisement or  statement  or  representation  "in  gross,"  if  I  may 
use  the  expression,  and  not  attached  to  the  machine. 

My  Lords,  I  am  unable  to  see  that  this  makes  any  differ- 
ence in  point  of  principle.  It  mav  well  be  that  if  an  imi- 
tated trade-mark  is  attached  to  the  article  manufactured, 
there  will,  from  that  cirbumstance,  be  the  certainty  that  it 
will  pass  into  every  hand  into  which  the  article  passes,  and 
be  thus  a  continuing  and  ever  present  representation  with 
r^ard  to  it;  but  a  representation  made  by  advertisements 
that  the  articles  sold  at  a  particular  shop  are  articles  manu- 
factured by  A.  B.  (if  that  is  the  legitimate  effect  of  the  ad- 
vertisements, which  is  a  separate  question)  must,  in  my 
opinion,  be  as  imperious  in  principle,  and  may  possibly  be 
quite  as  injurious  in  operation,  as  the  same  representation 
made  upon  the  articles  themselves. 

It  was  then  said — and  this  was  much  relied  on  both  at 
your  Lordships'  bar  and  in  .the  court  below — that  when  the 
advertisements  in  this  case  came  to  be  spelt  out  and  read 
with  care,  there  was  in  them  no  misrepresentation  of  fact,  no 
representation  that  the  machines  were  by  the  plaintiffs ;  but, 
on  the  contrary,  a  statement  that  they  were  made  by  the 
defendant ;  and  it  was  said  that  any  person  capable  of  read- 
ing and  capable  of  understanding  would  see  that  this  was 
the  true  eflcect  of  the  advertisements. 

In  order  to  express  my  opinion  upon  this  argument,  I  will 
refer  to  one  only  of  th^ advertisements,  the  defendant's  list 
of  prices.  I  prefer  to  take  this  rather  than  the  evidence  of 
what*  is  alleged  to  have  been  said  in  shops  by  salesmen  and 
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others,  both  because  word^  spoken  are  less  likely  to  be  ac- 
curately repeated,  and  also  because,  as  the  defendant  says 
he  instructs  his  salesman  to  state  what  is  stated  in  the  ad- 
vertisements, it  is  fairer  to  the  defendant  to  look  at  the 
advertisements  themselves.  Now  this  advertisement  is  and 
professes  to  be  a  list  of  prices,  and  it  is  in  a  tabulated  form, 
the  catch  name,  the  name  to  catch  the  eye — the  well-known 
and  obviously  familiar  name  of  the  different  kinds  of  ma- 
390]  chines — being  *stated  in  inverted  commas,  and  the 
price  carried  out  in  the  margin.  Any  person  looking  at  the 
table  and  being  familiar  with  the  names  of  the  machines 
would  at  once^catch  with  his  eye  the  name  of  the  machine 
he  was  in  search  of,  and  find  a  statement  of  its  price  with- 
out anything  more  at  that  part  of  the  table.  If  he  had  been 
told  by  some  one  that  a  Singer  machine,  or  a  Singer  family 
machine,  was  the  most  advantageous  one  to  buy,  his  in- 
formant having  so  told  him  from  his  own  experience  of  the 
merit  of  machines  made  by  the  plaintiffs,  he  would  recognize 
at  once  in  the  advertisement  the  term  "Singer"  machine, 
and  would  very  possibly  conclude  that  he  had  found  the 
machine  of  which  he  was  in  search.  It  is  quite  true  that  in 
another  part  of  the  list  there  is  a  sentence  introduced  before 
the  enumeration  of  machines  of  a  different  name  and  charac- 
ter, namely,  the  Wheeler  &  Wilson  machines,  to  this  effect : 
"Treadle-machines  for  family  manufacturing  use  on  the  va- 
rious well-known  American  systems,  and  manufactured  by 
us  under  their  expired  patents,  but  in  some  cases  with  pat- 
ented improvements  of  our  own,  and  with  a  finish  and  per- 
fection that  is  unapproachable,  as  follows :"  Then  comes  an 
enumeration  of  the  wheeler  &  Wilson  machines,  and  of  the 
Grover  &  Baker  machines,  and  then  of  the  Singer  family 
machine  and  other  Singer  machines. 

It  must  be  borne  in  mind  that  we  have  to  consider  the  case 
not  merely  of  experts  in  the  history  and  peculiarities  of 
sewing-machines,  but  the  case,  of  common  workmen  and 
workwomen  having  very  few  and  very  limited  ideas,  and  a 
very  imperfect  knowledge  upon  the  subject  of  such  ma- 
chines. The  hypothesis  is,  that  the  evidence  establishes 
that  in  the  trade,  machines  made  by  the  plaintiffs  have  ac- 
quired a  high  reputation,  and  that  the  trade  looks  upon  the 
term  "  Singer"  as  indicating  machines  entitled,  by  reason  of 
their  origin,  to  that  reputation.  It  is  sufficient  to  say  that 
I  think  it  highly  possible  that  many  persons  might  read  the 
term  "Singer  Pamilv  Machine,"  without  looking  at  the 
sentence  to  which  I  have  referred,  occurring  in  a  different 
part  of  the  advertisement,  and  I  think  it  also  highly  possi- 
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ble  that  even  if  such  persons  were  to  read  that  sentence,  they 
might  not  have  sufficient  knowledge  of  who  the  plaintins 
were,  or  how  and  where  they  manuiactured,  to  see  that  the 
words  in  that  sentence  were  *snfficient  to  show  that  [391 
the  Singer  machine,  mentioned  in  the  advertisement,  was 
not  the  kind  of  machine  of  which  they  were  in  search. 

The  last  point,  mnch  pressed  upon  your  Lordships,  was 
that  there  was  no  averment  in  the  bill  and  no  proof  that  what 
was  done  by  the  defendant  was  done  fraudulently  or  with 
an  intention  to  deceive,  apd  it  was  said  that  fraud  is  the 
essence  of  the  case  that  must  be  proved  for  the  protection  of 
a  trade-mark. 

My  Lords,  that  there  have  been  many  cases  in  which  a 
trade-mark  has  been  used,  not  merely  improperly  but  fraud- 
ulently, and  that  this  fraudulent  use  has  often  been  ad- 
verted'to  and  made  the  ground  of  decision  I  do  not  doubt ; 
but  I  wish  to  state  in  the  most  distinct  manner  that,  in  my 
opinion,  fraud  is  not  necessary  to  be  averred  or  proved  in 
order  to  obtain  protection  for  a  trade-mark.  The  argument 
that  fraud  must  be  proved  assumes  that  the  trade-mark  of 
the  plaintiffs  has  been  adopted  and  ased  by  the  defendant, 
but  contends  that  this  use  of  it  is  to  continue  without  re- 
straint, even  after  the  improper  use  has  been  pointed  out, 
merely  because,  in  the  first  instance,  it  took  place  ign^ 
rantly  or  inadvertently.  This  argument  appears  to  me  to 
be  founded  on  a  misapprehension.  A  man  may  take  the 
trade-mark  of  another  ignorantly,  not  knowing  it  was  the 
trade-mark  of  the  other;  or  he  may  take  it  in  the  belief, 
mistaken  but  sincerely  entertained,  that  in  the  manner  in 
which  be  is  taking  it  he  is  within  the  law,  and  doing  nothing 
which  the  law  forbids ;  or  he  may  take  it  knowing  it  is  the 
trade-mark  of  his  neighbor,  and  intending  and  desiring  to 
injure  his  neighbor  by  so  doing.  But  in  all  these  cases  ft  is 
the  same  act  that  is  done,  and  in  all  these  cases  the  injury 
to  the  plaintiff  is  just  the  same.  The  action  of  the  court 
must  depend  upon  tl)e  right  of  the  plaintiff,  and  the  injury 
done  to  that  right.  What  the  motive  of  the  defendant  may 
be,  the  court  has  very  imperfect  means  of  knowing.  If  he 
was  ignorant  of  the  plaintiffs'  rights  in  the  first  instance,  he 
is,  as  soon  as  he  becomes  acquainted  with  them  and  perse- 
veres in  infringing  upon  them,  as  culpable  as  if  he  had  orig- 
inally known  them. 

I  have  never  known  any  serious  doubt  entertained  on  this 
sabject  since  the  case  of  Millington  v.  Fox{^\  and  I  may 
refer  to  the  *observations  of  Lord  Hatherley,  when    [39i 

(»)  8  My.  &  Or.,  888. 
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Vice-Chancellor,  in  the  case  of  Welch  v.  Knott  {^):  '*That 
the*  defendant  would  not  be  entitled  to  use  the  plain tiflfs 
bottles  in  such  a  manner  as  in  fact  to  mislead  the  public, 
although  there  might  be  no  intention  on  his  part  to  mislead, 
is  clear."  In  MUlington  v.  Fox(^\  Lord  Cottenham  felt 
satisfied  that  in  using  the  plaintiffs'  trade-marks  the  defen- 
dants had  no  intention  to  mislead  the  public  ;  yet  inasmuch 
as  the  public  were  in  fact  misled,  he  held  that  the  plaintiffs 
were  entitled  to  a  perpetual  injunction.  It  was  not  suflScient 
for  the  defendants  to  say  that  thev  used  the  marks  in  igno- 
rance of  their  being  the  plaintiffs'  trade-marks.  How  far 
that  doctrine  is  capaWe  of  being  reconciled  with  cases  at  law 
in  which  the  scienter  has  been  held  to  be  essential  in  order 
to  enable  the  plaintiff  to  recover  (that  is,  to  recover  damages) 
it  is  not  material  to  consider.  In  this  court  the  rule  is  clear, 
as  laid  down  in  MiUington  v.  Fox(^). 

In  the  present  case  the  question  must,  as  it  seems  to  me, 
be :  Are  the  advertisements  of  the  defendant,  having  regard 
to  the  evidence  in  the  case,  calculated  to  mislead  an  unwary 
purchaser  of  the  machines  ?  And  if  that  question  had  to  be 
answered  upon  the  materials  before  your  Lordships,  I  cer- 
tainly should  feel  myself  unable  to  say  that  the  plaintiffs 
had  not  made  out  a  prima  facie  case.  My  Lords,  in  this 
i^ate  of  things  I  regret  to  have  to  propose  a  course  which 
must  lead  to  farther  litigation :  but  there  is  no  help  for  it. 
The  defendant  would  not  be  content,  and  naturally  would 
not  be  content,  to  have  the  case  decided  against  him  without 
the  opportunity  of  producing  the  evidence  which  at  the 
rolls  he  was  ready  to  produce ;  and  anything  that  I  have 
said  must  be  understood  as  applying  to  the  case  in  its  pres- 
ent condition  as  to  evidence,  and  not  to  what  may  be  its 
condition  when  and  if  farther  evidence  is  adduced.  All  that 
your  Lordships  can  do,  and  what  I  propose  that  you  should 
do,  is  to  reverse  the  decree  of  the  Master  of  the  Rolls,  but 
to  declare  that  this  is  to  be  without  prejudice  to  any  ques- 
tion in  the  case  ;  and  to  remit  the  case  to  the  Chancery  Di- 
vision, with  liberty  to  the  defendant  to  make  again  such 
application  for  leave  to  adduce  viva  wee  evidence  in  reply 
to  the  evidence  of  the  plaintiffs  as  he  m&y  be  advised,  and 
with  liberty  to  the  plaintiffs  and  defendant  to  make  such 
393]  ^application  as  to  cross-examination  of  the  witnesses 
or  any  of  them  as  they  may  be  advised  ;  and  direct  the  court 
to  dispose  of  the  case  upon  the  whole  of  the  evidence  ;  and 
order  any  costs  which  may  have  been  paid  by  the  plaintiffs 
to  the  defendant  to  be  repaid,  and  order  the  costs  or  the  suit 

(»)  4  K.  A  J.,  747.  0  8  My.  &  Or.,  338. 
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ah  initiOj  including  the  costs  of  this  appeal,  to  be  in  the  dis- 
cretion of  the  court  upon  the  farther  hearing  of  the  case.  I 
move  your  Lordships  accordingly. 

Lord  O'Hagan  :  My  Lords,  I  concur,  but  with  reluctance 
and  regret,  in  the  proposal  that  has  been  made  by  the  Lord 
Chancellor.  The  proceedings  in  this  matter  have  already 
been  expensive  and  protracted  ;  and  it  would  have  been  in 
every  way  desirable  that  your  Lordships  should  have  found 

frourselves  in  a  position  to  terminate  them  without  farther 
itigation.  But  in  the  view  which  we  are  all,  J  believe,  dis- 
posed to  adopt,  this  is  unfortunately  impossible.  The  in- 
terests at  stake  are  important,  the  questions  in  controversy 
are  difficult,  and  before  we  finally  decide,  we  should,  in  my 
opinion,  have  before  us  materials  for  judgment  which  are 
accessible,  but  have  not  been  brought  under  the  notice  of 
the  House. 

The  substantial  issue  between  the  parties  is  put  very 
clearly  upon  the  pleadings.  The  plaintiffs  say  that  thte 
word  "Singer"  does  not  import,  and  is  not  generalljr  un- 
derstood to  import,  any  specific  principle  of  construction  or 
mechanical  arrangement  of  working  parts,  or  any  single 
type  of  machine,  but  simply  that  the  instruments  so  desig- 
nated are  of  the  plaintiffs'  manufacture ;  and  then  they  say 
that  the  course  of  business  of  the  defendant  has  been  calcu- 
lated to  mislead  purchasers  into  the  belief  that  the  machines 
offered  by  him  for  sale  are  of  the  plaintiffs'  manufacture. 
On  the  other  hand,  the  defendant  avers  that  the  word 
*' Singer"  has  been  for  many  years  past,  and  is  now,  per- 
fectly well  understood  by  the  trade  and  the  public  to  mean 
a  sewing-machine  of  a  particular  construction,  and  does  not, 
in  the  estimation  of  the  trade  or  the  public,  designate  a  ma- 
chine as  having  been  made  by  the  plaintiffs,  but  describes 
any  machine,  oy  whomsoever  made,  which  has  that  con- 
struction, and  that  there  is  no  other  term  by  which  such  a 
machine  can  properly  be  described ;  and  they  deny  that  they 
have  done  anything  calculated  to  mislead  the  public. 

*Upon  the  issue  so  presented  a  great  mass  of  evi-  [394 
dence  was  offered  on  both  sides ;  and  we  have  before  us  the 

Elaintiffs'  portion  of  it,  but  not  that  of  the  defendant,  the 
[aster  of  the  Rolls  and  the  Lords  Justices  having  held  that 
the  plaintiffs  have  made  no  case,  even  though  all  the  state- 
ments of  all  their  witnesses  should  be  accepted  as  true  and 
accurate  in  all  respects. 

It  would  be  an  idle  waste  of  time  to  repeat  any  part  of  thr> 
foil  statement  of  fact  and  testimony  that  has  already  bee 
given  to  your  Lordships  ;  \but  taking  that  statement  as  er 
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tirely  accurate,  I  confess  myself  unable  to  concur  with  the 
peremptory  rejection  of  the  plaintiffs'  unanswered  claim. 
For  myself,  I  deem  it  right,  in  the  present  position  of  the 
cause,  and  in  view  of  the  additional  light  which  may  be 
hereafter  cast  upon  it,  to  avoid  the  expression  of  any  posi- 
tive opinion  as.  to  the  ultimate  determination  at  which  the 
House  ought  to  arrive.  But  it  does  appear  to  me  that  the 
plaintiffs  have  given  material  evidence  in  support  of  their 
interpretation  oi  the  word  *' Singer,"  and  of  their  allegation 
that  it  has  bet?n  used  by  the  defendant  in  a  way  calculated 
to  mislead.  If  the  defendant  can  offer  valid  proofs  on  the 
other  side  in  support  of  his  averment  as  to  the  meaning  of 
the  word  and  his  own  use  of  it,  he  would  appear  to  have  a 
sufficient  answer  to  that  evidence ;  but  having  regard  to  the 
numerous  statements  of  competent  and  apparently  trust- 
worthy witnesses,  some  answer  to  it  seems  to  me  to  have 
been  required.  I  do  not  wish  at  present  to  say  more  than 
this,  or  to  state  the  reasons  which  led  me,  on  a  careful,  but 
necessarily  as  it  stands,  imperfect  consideration  of  the  case, 
to  conclusions  which  may  be  altered  or  modified  when  it 
may  come  hereafter  in  its  entirety  before  your  Lordships. 

Several  questions  arose  in  the  course  of  the  argument  as 
to  trademarks,  and  trade  names,  and  other  matters,  and 
with  these  also  I  think  it  better  not  to  deal  prematurely;  but 
on  two  points  of  principle,  which  no  addition  to  the  evidence 
can  materially  affect,  I  would  venture  to  say  a  word. 

1  think  we  should  be  cautious  in  holding  that,  although 
a  person  of  intelligence  and  observant  habits  might,  in  a  case 
like  this,  by  exercising  reasonable  vigilance,  escape  mislead- 
ing, there  should  be  no  restricting  interference  to  prevent 
others  from  being  misled.  It  is  a  question  of  degree — of  more 
395]  or  less;  there  can  be  no  rigid  *rule,  and  the  special 
facts  must  be  considered  in  every  instance.  There  are  mul- 
titudes who  are  ignorant  and  unwary,  and  they  should  be  re- 
garded in  considering  the  interest  of  traders  who  may  be 
injured  by  their  mistakes.  If  one  man  will  use  a  name  the 
use  of  which  has  been  validly  appropriated  by  another,  he 
ought  to  use  it  under  such  circumstances  and  with  such  suf- 
ficient precautions  that  the  reasonable  probability  of  error 
should  oe  avoided,  notwithstanding  the  want  of  care  and  cau- 
tion which  is  so  commonly  exhibited  in  the  course  of  human 
affairs.  I  do  not  sav  that  the  mere  possibility  of  deception 
should  suffice  to  make  the  appropriation  improper,  but  the 
chance  of  misleading  should  be  jealously  estimated  with  a 
view  to  this  consideration,  even  though  ordinary  attention 
might  have  been  enough  to  protect  from  mistake. 
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On  the  Other  hand,  I  am  not,  at  present  prepared  to  hold, 
with  the  appellants,  that  the  mere  use,  by  one  manufacturer, 
of  a  trade  name  which  has  been  appropriated  by  another  to 
designate  his  own  manufacture,  has  in  all  cases  a  tendency 
to  deceive,  and  must  necessarily  be  held  to  have  been. used 
for  the  purpose  of  deception,  without  taking  into  account 
the  manner  of  the  use  and  the  circumstances  connected  with 
it.  There  may  be  a  presumi)tion  against  the  propriety  of 
the  use,  but  as  it  may  possibly  be  justified  by  effectual 
guards  against  the  deception,  I  think  that,  in  every  case, 
that  manner  and  those  circumstances  should  be  considered, 
when  we  are  asked  to  forbid  it,  esi)ecially  when,  as  here,  it 
is  allied,  and  proof  of  the  allegation  is  offered,  that  there 
is  no  other  term  by  which  the  machine  it  is  employed  to  de- 
signate can  properly  be  described. 

The  case  of  WotJier spoon  v.  Qurrie  (*),  relied  on  in  the  ap- 
pellants' case,  does  not  appear  to  me  to  sustain  their  conten- 
tion. In  that  case  there  were  many  elements,  which  do  not 
exist  in  this,  suggestive  of  evil  contrivance  and  fraudulent 
design,  and  the  judgment  did  not  proceed  upon  the  single 
consideration  that  a  trade  name,  appropriated  by  one  manu- 
facturer, had  been  used  by  another. 

The  second  point  of  principle  to  which  I  think  it  proi)er 
to  allude,  regards  the  argument  that  fraud  is  the  essential 
foundation  of  jurisdiction  in  such  a  case  as  this,  and  that, 
as  there  is  a  want  of  *allegation  or  proof  of  any,  the    [396 

Elaintiffs  must  necessarily  fail.     If  this  were  so,  there  would 
e  no  need  of  additional  inquiry,  and  we  should  at  once 
affirm  the  judgments  of  the  courts  below.    But  I  concur 
with  the  liord  Chancellor  that  it  is  not  so.     Undoubtedly 
there  are  dicta  which  would  seem  to  sustain  the  proposition, 
but  they  must  be  taken  in  connection  with  the  particular 
facts  of  the  cases  in  which  they  occur,  and  I  do  not  think  it 
will  be  found  that  there  is,  anywhere,  an  authoritative  de- 
cision which  supports  it.     Thus,  in  Wotherspoon  v.  Qurrie  (*), 
as  I  have  said,  there  was  ample  evidence,  dehors  the  mere 
use  of  the  name,  to  prove  that  what  was  done  was  done  raalo 
animo.    Here,  so  far  as  I  understand  the  facts,  there  is  no 
such  evidence,  and  no  reason  whatever  for  the  imputation  of 
fraud.    But  if  a  man  has  acquired  legitimately  a  right  to  the 
property  in  an  exclusive  use  of  a  name  it  is  of  small  account 
to  him,  should  it  be  invaded,  whether  the  invasion  comes 
from  a  purpose  to  deceive,  or  from  ignorance,  or  inadvertence, 
or  an  honest  misconception  of  the  relative  rights  of  the  par- 
ties, and  the  law  ought  not  to  permit,  and  will  not  permit, 

0)  Law  Rep.,  6  H.  L.,  508. 
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the  continuance  of  the  invasion,  whatever  may  have  been  its 
origin.  If  the  ruling  in  MilUngton  v.  Fox  (')  be  law,  as  it  is 
clearly  in  consonance  with  policy,  justice,  and  common  sense, 
the  fact  of  misleading,  or  the  tendency  to  mislead,  and  not 
the  intention  of  the  proceeding  which  has  such  a  result 
or  such  a  tendency,  entitles  the  person  who  is  injured  to 
the  protection  of  a  court  of  equity,  although  the  matter 
might  be  dealt  with  on  different  principles  in  a  court  of 
common  law. 

On  these  grounds,  although,  I  repeat,  with  reluctance  and 
regret,  I  approve  in  all  respects  the  proposal  of  the  Lord 
Chancellor. 

Lord  Blackburn  :  My  Lords,  in  this  case  the  plaintiffs 
are  an  American  firm,  who  carry  on  the  business  originally 
established  by  Isaac  Merritt  Singer,  and  carried  on  by  him 
at  first  alone  under  his  own  name,  and  afterwards  in  jxart- 
nership  with  others,  under  the  firm  of  I.  &  U.  Singer  &  Co, 
I  think  it  is  sufficiently  established  that,  though  the  name 
of  the  plaintiffs'  firm  is  not  the  same  as  that  of  the  old  firms, 
the  plaintiffs  carry  on,  and  are  known  to  carry  on  the  same 
business. 

397]  *The  plaintiffs  in  their  bUl  say,  "The  plaintiffs  and 
their  predecessors  in  the  said  business  have  largely  adver- 
tised the  various  kinds  of  machines  of  their  manufacture 
as  'Singer'  machines,  and  have  expended  in  this  country 
since  the  said  business  was  commenced,  in  so  advertising 
their  machines,  a  sum  of  more  than  £60,000,  and  as  the  result 
of  such  advertisements,  and  an  extensive  system  of  advertis- 
ing in  all  other  countries,  their  manufactures  are  well  known 
throughout  the  world  as  'Singer'  or  'Singer's'  machines, 
and  the  name  '  Singer'  has  become  and  is  a  trade- mark  of 
the  plaintiffs;"  and  they  say  in  the  12th  paragraph,  "The 
defendant  has  for  some  time  past  been  and  is  now  manufac- 
turing and  selling  to  the  public  sewing-machines  not  of  the 
plaintiffs'  manufacture  as,  and  has  on  his  price  list  described 
such  machines  as,  and  has  given  to  his  salesmen  and  travel- 
lers directions  to  describe  and  sell  such  machines  as  '  Singer ' 
or  '  Singer's'  machines.  The  course  of  business  pursued  by 
defendant  is  calculated  to  mislead,  and  has  misled,  pur- 
chasers into  the  belief  that  the  machines  offered  for  sale  by 
the  defendant  are  machines  of  the  plaintiffs'  manufacture, 
and  has  injured,  and  if  persisted  in  will  farther  injure  the 
business  of  the  plaintiffs,  and  the  defendant  threatens  and 
intends  to  persist  in  describing  machines  manufactured  by 

(»)  8  My.  <fr  Or.,  838, 
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him  as  *  Singer'  or  ^  Singer^ s'  machines,  and  to  continue  the 
coarse  of  business  aforesaid.'* 

If  these  allegations  are  proved,  it  is  clear  that  the  defen- 
dant has  done  wrong,  and  that  the  plaintiffs  are  entitled  to 
an  injunction  to  prevent  the  continuance  of  the  wrong. 
Whether  they  would  be  entitled  to  an  injunction  to  the  ex- 
tent which  is  asked  for  in  the  prayer  of  tne  bill  is  a  different 
question. 

The  defendant  in  his  answer  in  the  ninth  paragraph  asserts 
that  the  plaintiffs  and  their  predecessors  have  made  two 
classes  of  machines,  which  were  protected  or  supposed  to  be 
protected  under  patents  applying  to  parts  of  them.  And  he 
says,  in  the  tenth  paragraph,  *'The  term  'Singer'  machine 
is  perfectly  well  understood  by  the  trade  and  the  public  to 
mean  a  sewing-machine  of  one  of  the  two  classes  aforesaid, 
and  that  the  term  'Singer'  or  'Singer's'  machines  does  not, 
in  the  estimation  of  the  trade  or  the  public,  designate  a  ma- 
chine as  having  been  made  by  the  plaintiffs  or  their  prede- 
cessors in  the  said  business,  but  is  merely  descriptive  of  any 
*naachine,  by  whomsoever  made,  which  is  one  of  the  [398 
classes  aforesaid."  And  he  says,  in  paragraph  eleven: 
"That  the  'Singer'  machines  which  are  made  by  the  plain- 
tiffs are  distinguished  in  the  market  by  being  marked  with 
the  plaintiffs'  trade-mark,  that  is  to  say,  by  a  device  consisting 
of  a  shuttle  and  needles  crossed  with  a  line  of  cotton  in  the 
form  of  the  letter  S.  surmounted  with  the  words  '  The  Singer 
Manufactaring  Company's  trade-mark,'  and  that  this  trade- 
mark is  affixed  to  all  the  plaintiffs'  machines,  which  areKilso 
marked  in  large  letters  with  the  words  '  The  Singer  Manu- 
facturing Company,'  and  that  such  trade-mark  alone,  and 
not  the  name  of  'Singer'  or  'Singer's'  machine  is  under- 
stood in  the  trade  to  import  that  the  machine  to  which  it  is 
affixed  is  of  the  plaintiffs'  manufacture,"  and  "that  the 
plaintiffs  do  not  themselves  use  the  name  '  Singer'  as  desig- 
nating machines  of  their  own  manufacture  only,  but  have 
used  that  term  to  describe  merely  a  particular  class  of  ma- 
chine made  by  them,  that  is  to  say,  machines  with  the  com- 
bination of  parts  and  of  the  form  here\nbefore  referred  to." 

In  paragraph  14  he  states  what  he  admits  to  have  done. 
He  says:  "I  manufactured  several  classes  and  varieties  of 
sewing-machines,  and  amongst  others  machines  of  the  classes 
hereinbefore  described  as  the  'Singer'  manufacturing  ma- 
chine, and  the  '  Singer'  family  machine.  I  have  for  several 
years  past  been,  and  I  am  now,  manufacturing  and  selling 
to  the  public  sewing-machines  not  of  the  plaintiffs'  manu- 
facture as  the  'Singer'  machine,  but  not  as  'Singer's'  ma- 


292  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  HL 

1877  "Singer'*  Machine  Manufacturers  v.  Wilson.  H.L.(£.) 

chines.  I  have  on  my  price  list  described  such  machines  as, 
and  I  have  given  to  my  salesmen  and  travellers  directions  to 
describe  and  sell  sucn  machines  as,  onr  ^Singer'  machine, 
meaning  those  made  by  my  said  firm,  bnt  not  as  ^  Singer*  s' 
machines.  The  only  machines,  however,  which  I  sell  as  the 
'Singer'  machines  are  machines  having  the  respective  coib- 
binations  of  parts  and  forms  aforesaid,  and  being  in  such 
combinations  and  forms  respectively  made  according  to  the 
inventions  comprised  in  the  expired  patents  hereinbefore 
mentioned,  and  according  to  no  other  patented  invention, 
and  which,  as  hereinbefore  stated,  are  known  to  the  trade 
under  the  general  name  of  the  *  Singer'  machine.  Every 
machine  sold  by  me,  whether  a  'Singer'  machine  or  other- 
wise, has  attached  to  it  in  a  conspicuous  place  a  plate  bear- 
399]  ing  mv  trade-mark — that  is  to  say,  the  device  of  *St. 
George  and  the  Dragon,  surrounded  by  the  words  '  Newton 
Wilson  &  Co.,  Manufacturers,  144  High  Holborn.'  More- 
over, in  all  my  price  lists  (which  comprise  several  classes 
and  varieties  of  machines  formerly  patented  and  of  which 
the  patents  have  expired  including  the  '  Wheeler  &  Wilson,' 
the  'Grover  &  Baker,'  the  'Singer,'  and  the  *Howe,'  and 
which  are  now  made  by  me),  it  is  expressly  stated,  as  the 
fact  is,  that  such  machines  sold  by  me  are  manufactured  by 
me  under  the  said  various  expired  patents ;  and  I  therefore 
deny  that  the  course  of  business  pursued  by  me  is  calcu- 
lated to  mislead,  and  I  do  not  believe  it  has  misled,  pur- 
chasers into  the  belief  that  the  machines  offered  for  sale  by 
me  are  machines  of  the  plaintiffs'  manufacture." 

My  Lords,  these  allegations,  if  proved  to  the  extent  here 
alleged,  would  clearly  establish  that  the  defendant  had  not 
done  anything  wrong.  A  great  deal  of  evidence  was  pro- 
duced by  the  plaintiffs,  all  of  which  is  before  your  Lordships. 
A  great  deal  of  evidence  was  also  offered  by  the  defendant. 
But  the  course  taken  in  the  court  below  has  been  such  that 
your  Lordships  do  not  know  what  that  evidence  was.  For 
the  Master  of  the  Rolls,  having  heard  and  considered  all  the 
evidence  produced  on  behalf  of  the  plaintiffs,  thought  that 
they  had  not  proved  any  case  for  relief ;  and  that  being  so, 
he  considered  it  a  mere  waste  of  time  to  hear  the  defendant's 
evidence;  and,  consequently,  he  decided  against  the  plain- 
tiffs on  their  own  case,  and  their  own  case  only,  without 
reading  the  affidavits  in  answer,  and  without  giving  the  de- 
fendant an  opportunity  to  call  viva  voce  evidence.  The  evi- 
dence tendered  on  behalf  of  the  defendant  has  not  been 
brought  before  ;^our  Lordships,  and  his  viva  voce  evidence 
has  never  been  given  at  all. 
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The  Lords  Justices  (James,  Hellish,  and  Baggallay)  all 
took  the  same  view  as  the  Master  of  the  Rolls.  If  your 
Lordships,  as  a  court  of  appeal,  took  the  same  unhesitating 
view  as  to  the  failure  of  the  plaintiffs'  case,  as  made  out  on 
their  evidence,  there  would  have  been  no  inconvenience 
arising  from  not  having  the  defendant's  evidence  before  you. 
But  I  think  that  there  is  evidence  on  the  plaintiffs'  case  such 
that,  if  given  in  an  action  at  law  to  recover  damages,  the 
judge  would  be  bound  to  leave  it  to  the  jury  to  say  whether 
the  defendant  did  try  to  sell  his  own  goods  as  and  for  the 
plaintiffs'.  If  he  did  do  so,  I  think  the  judge  would  be  bound 
*to  direct  the  jury  that  it  was  a  fraud  so  to  do,  and  [400 
that  a  cause  of  action  had  arisen.  I  do  not  think  that  a 
verdict  either  way  would  have  been  wrong,  or  such  that  it 
would  have  been  set  aside.  But  your  Lordships,  as  a  court 
of  appeal,  have  to  determine,  not  whether  the  nnding  below 
is  so  unsatisfactory  that  it  ought  to  be  set  aside,  but  what 
your  own  finding  is. 

This  is  not  an  action  to  recover  damages  for  a  wrong 
already  committed,  but  an  application  for  an  injunction  to 
prevent  the  continuance  of  a  wrong  which  has  been  com- 
mitted, and  is  threatened  to  be  repeated ;  and  I  think  that 
if  it  were  proved  that  the  course  pursued  would  really  pro- 
dace  the. effect  of  passing  off  the  defendant's  goods  as  and 
for  the  plaintiffs',  the  injunction  should  be  granted  ^what- 
ever might  be  the  case  as  to  the  account),  whether  tne  de- 
fendant heretofore  meant  it  to  produce  that  effect  or  not. 
For  if  he  persevered,  as  he  threatens  to  do,  in  this  course, 
after  learning  that  it  does  produce  this  effect,  he  would  (un- 
less in  very  exceptional  cases)  do  a  wrong  injurious  to  the 
Elaintiffs,  and  should  be  prevented  from  doing  that  wrong. 
iat  though  the  question  is  thus  so  far  different  from  that 
which  it  would  have  been  in  an  action  at  law,  it,  in  my  mind, 
is  one,  to  a  considerable  extent,  of  degree;  and  one  on 
which,  on  the  plaintiffs'  evidence  alone,  different  opinions 
might  well  be  formed. 

A  correct  and  precise  apprehension  of  the  principles  which 
ought  to  guide  a  court  administering  this  sort  of  relief  is  of 
great  importance  in  considering  both  the  hearing  of  the  evi- 
dence and  the  degree  of  mischief  which  would  jastify  the 
intervention  of  the  court. 

My  Lords,  I  am  not  prepared  to  define  those  principles, 
and  if  I  were,  it  would,  I  tnink,  be  premature  to  attempt  to 
do  so  at  this  stage  of  the  proceedings.  I  prefer  to  say  no 
more  than  that  1  am  not  as  yet  prepared  to  assent  either  to 
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the  position  that  there  is  a  right  of  property  in  a  name,  or, 
what  seems  to  me  nearly  the  same  thing,  ta  assent,  to  its  fall 
extent,  to  the  proposition  that  it  is  not  necessary  to  prove 
fraud.  Neither  position  has,  I  think,  ever  been  the  ground 
on  which  a  decision  of  this  House  has  proceeded.  I  do  not 
wish  to  be  understood  as  expressing  an  opinion  that  these 
positions  may  not  be  sound,  but  only  as  saying  that  I  should 
require  much  consideration  before  I  adopted  either  as  the 
ground  of  a  decision. 

401]  *I  may  also  say  that  I  am  not  as  yet  convinced 
that  the  only  issue  raised  by  the  defendant  is  as  to  the  ex- 
tent to  which  the  word  "Singer"  has  come  to  designate  a 
particular  class  of  machines ;  though  undoubtedly  that  is  a 
very  important  issue. 

I  may  also  say  that  a  trade-mark  and  a  name  used  in  an 
advertisement  are  not,  in  my  mind,  the  same.  I  see  no  dif- 
ference between  the  wrong  done  by  passing  off  goods  as  or 
for  the  plaintiffs'  which  are  not  so,  by  means  of  a  trade- 
mark, or  by  means  of  an  advertisement,  yet  I  am  not  pre- 
pared at  all  to  say  that  the  inferences  as  to  the  facts  and  the 
relief  to  be  given,  may  not  depend  upon  whether  the  case  is 
one  of  a  trade-mark  or  an  advertisement. 

My  Lords,  I  have  not  yet  formed  a  final  opinion  as  to 
whether  I  should,  on  the  plaintiffs'  evidence  alone,  find  that 
the  course  pursued  by  the  defendant  was  or  was  not  such 
as  to  make  it  proper  to  grant  the  injunction.  I  think  that 
in  this  state  of  doubt  it  would  be  wrong  in  me  to  come  to  a 
final  determination  either  way,  without  hearing  the  defen- 
dant's evidence;  and,  therefore,  though  I  regret  the  ex- 
pense it  will  occasion  to  the  parties  who  are  not  to  blame 
tor  this,  I  agree  that  the  case  should  be  sent  back  in  the 
manner  proposed. 

Lord  Gordon  :  My  Lords,  I  concur  with  your  Lord- 
ships in  thinking  that  this  case  is  not  ripe  for  judgment, 
and  that  it  must  be  remitted  back  for  farther  procedure,  as 
the  noble  and  learned  Lord  on  the  woolsack  has  proposed. 

The  question  arises  not  with  reference  to  a  tr^demarky 
but  to  a  trade  name^  to  which,  no  doubt,  different  principles 
of  law  may  be  applicable.  The  averments  made  by  the  ap- 
pellants with  reference  to  the  use  by  the  respondent  of  their 
name  are  distinct,  and  the  affidavits  made  in  support  of 
them  go  far,  in  their  uncontradicted  state,  to  support  the 
averments.  The  allegations  by  the  respondent  in  answer 
are  also  distinct,  and  if  proved  may  be  sufficient  to  satisfy 
the  court  that  the  appellants  are  not  entitled  to  the  injunc- 
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tion  sought  by  thein.  I  abstain  from  indicating  an  opinion 
on  the  merits,  bat  I  think  the  appellants  have  stated  a  prima 
fa>cie  case  for  the  injunction  which  they  ask.  I  think  the 
♦case  ought  to  be  fully  gone  into,  and  the  evidence  [402 
adduced  by  both  parties  to  be  fully  considered.  It  is  to  be 
regretted  that  farther  expense  will  have  to  be  incurred  be- 
fore this  can  be  done,  but  I  think  the  shape  in  which  the 
case  has  been  presented  to  your  Lordships  leaves  no  alterna- 
tive, and  I  therefore  concur  in  the  judgment  which  has  been 
proposed. 

I  may  take  this  opportunity  of  saying,  with  reference  to 
the  case  which  occurred  in  Scotland  as  to  the  Singer  sewing- 
machines,  The  Singer  Company  v.  KimbaU  Q,  that,  though 
it  may  have  been  decided  on  a  somewhat  different  state  of 
facts  from  those  which  occur  here,  and  of  course  is  of  no 
direct  authority  in  this  House,  or  in  a  case  coming  from  an 
English  court,  yet  it  dealt  with  certain  principles  applicable 
to  the  rules  regulating  the  rights  of  parties  in  regard  to 
trade  names,  which  appear  to  me  to  be  worthy  of  more  con- 
sideration than  they  received  from  the  court  below.  But  as 
your  Lordships  cannot  at  present  enter  on  the  merits  of  this 
case,  I  shall  not  farther  advert  to  that  decision. 

The  following  Order  was  afterwards  entered  on  the  Jour- 
nals:— 

"That  the  order  of  the  Court  of  Appeal,  of  the  25th 
of  March,  1876,  complained  of  in  the  said  appeal, 
be,  and  the  same  is  hereby  reversed :  And  it  is 
Declared,  That  this  reversal  is  to  be  without  preju- 
dice to  any  question  in  the  case  in  the  event  of  far- 
ther evidence  being  given :  And  it  is  Ordered, 
That  the  cause  be,  and  the  same  is,  hereby  remitted 
back  to  the  Chancery  Division  of  the  High  Court 
of  Justice,  with  liberty  to  the  defendant  to  make 
a^in  such  application  for  leave  to  adduce  rma  voce 
evidence  in  reply  to  the  evidence  of  the  plaintiffs 
as  he  may  be  advised,  and  with  liberty  to  the  plain- 
tiffs and  defendant  to  make  such  application  as  to 
cross-examination  of  the  witnesses  or  any  of  them 
as  they  may  be  advised ;  and  the  said  court  is 
hereby  directed  to  dispose  of  the  case  upon  the 
whole  of  the  evidence :  And  that  *any  costs  [403 
which  may  have  been  paid  by  the  plaintiffs  to  the 
defendant  be  repaid :  And  that  the  costs  of  the  suit 
ab  initio^  including  the  costs  of  the  appeal  to  this 

Q)  U  Court  of  Sea  Gas.,  8d  Ser.,  267. 
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House,  be  in  the  discretion  of  the  said  court  upon 
the  farther  hearing  of  the  case. 

Lords*  Journals^  13th  December,  1877. 

Solicitor  for  appellants :  John  iV.  Mason. 
Solicitors  for  respondent:  Shaen^  Moscoe  &  Massey, 

See  James  v.  James,  2  Eng.  Rep.,  Helmbold  Manufg  Co.,  58  How.  Pr., 

365  ;  Massam  ft.  Thorley,  etc.,  23  Eng.  453,  17  Amer.  Law  Reg.  (N.S.),  169. 

Rep.,  175.  A  defendant  will  not  be  restrained 

A  person  cannot  make  a  trade-mark  bj  injunction  from  the  use  of  his  own 
of  his  own  name  and  thus  debar  others,  name,  which  he  has  caused  to  be  regis- 
having  the  same  name,  from  using  it  tered  and  recorded  as  a  trade>mark  in 
in  their  business.  Every  man  has  the  the  patent  office,  on  motion  of  a  plain- 
absolute  right  to  use  his  own  name  in  tiff  by  the  same  name  and  engaged  in 
his  own  business,  even  though  he  may  the  same  business,  unless  it  plainly  ap- 
thereby  interfere  with  and  injure  the  pears  that  it  was  obtained  for  the  pur- 
business  of  another  bearing  the  same  pose  of  deception,  or  with  a  view  to 
name,  provided  he  does  not  resort  to  mislead  the  public  or  injure  the  plain- 
any  artifice,  or  do  any  act  calculated  to  tiff  :  Decker  «.  Decker,  52  Howard,  218. 
mislead  the  public  as  to  the  identity  of  In  an  action  brought  by  plaintiffs, 
the  establishments  and  to  produce  in-  who  compose  the  firm  of  "  Devlin  i 
jury  to  the  other,  beyond  that  which  Co."  to  restrain  defendant  from  using 
results  from  the  similarity  of  the  their  firm  name,  an  injunction  order 
names :  Meneely  v.  Meneely,  62  N.  Y.,  was  granted  restraining  defendant  from 
427.  displaying  upon  sign,  etc.,  said  firm 

A  person  cannot  have  a  right  in  his  name,  and  confining  him  to  the  use  of 

own  name  as  a  trade-mark,  as  against  his  own  "  proper  christian  and  surname 

a  person  of  the  same  name,  unless  the  conjoined,"  without  devices  which  may 

latter's  form  of  stamp  or  label  is  so  tend  "  to  mislead  or  induce  the  public 

simOar  as  to  represent  that  his  goods  to  believe  or  suppose  that  he  is  the 

are  of  the  former's  manufacture  :  Gil-  plaintiffs." 

man  v.  Hunniwell,  122  Mass.,  139.  Defendant  thereafter  put  out  a  sign 

General  words,  the  common  property  upon  which  was  "  Devlin's  clothing ;" 
of  English  speaking  people,  cannot  be  over  the  word  "  Devlin's"  were  def en- 
appropriated  as  tride-marks  to  the  ex-  dant's  initials,  "  J.  S.;"  with  the  num- 
clusion  of  others  who  may  desire  to  use  ber  of  his  store  "  826  **  on  each  side  of 
them,  and  when  therefore  a  man  uses  the  initial& 

them  in  connection  with  his  own  name  Held,  that  the  facts  justified  a  find- 

the  latter  simply  identifies  his  goods,  ing  that  the  words  and  letters  were  so 

and  is  the  only  distinctive  feature  of  arranged  as  to  deceive,  and  were  so 

the  trade-mark.  intended  ;    and  that  an  order  adjudg- 

In  such  a  case  the  right  to  use  his  ing  defendant  guilty  of  contempt  was 

name  is  a  x)ersonal  right,  and  does  not  proper  :    Devlin  9.  Devlin,  69  x?.  Y., 

pass  to  assignee  by  an  adjudication  in  212. 

bankruptcy.  It  should  be  borne  in  mind  that  the 

A  man's  right  to  the  use  of  his  own  last  case  does  not  decide  that  the  party 

name  as  a  component  part  of  a  trade-  restrained  by  injunction  would  have 

mark  can  only  be  interfered  with  when  been  liable  foi*  what  he  did,  but  only 

it  is  used  fraudulently  with  intent  to  that  his  acts  were  a  violation  of  an  in- 

deceive  the  public,  or  to  pirate  upon  junction  which  forbade  his  doing  cer- 

the  business  of  another :  Helmbold  v.  tain  acts. 
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[8  Appeal  Cases,  404.] 

H.L.  (I.),  Jan.  81 ;   Feb.  1,  4,  1878. 

[HOUSE  OF  LORDS.] 

♦William  Henry  Singleton,  Appellant;  and    [404 
Thomas  Tomlinson  and  Others,  Kespondents. 

WiU — Addmanal  Paper — Oonvertion  of  Real  Estate — Residuary  Legatee — Heir-at- 

Law — Ooste, 

Where  a  will  refers  to  a  paper,  snch  paper  cannot  be  incorporated  with  the  will, 
unless  it  is  clearly  identified  with  the  description  of  it  given  in  the  will,  and  is  shown 
to  have  been  in  existence  at  the  time  the  will  was  executed.  Both  these  matters 
mast  be  established,  and  though  there  may  be  no  doubt  about  the  former,  unless  the 
latter  also  is  proved  there  can  be  no  incorporation  of  the  paper  with  the  will  for 
Buch  a  purpose. 

The  onus  of  establishing  these  two  matters  lies  on  the  person  who  seeks  to  make 
the  puper  admissible  for  such  a  purpose. 

The  term  "  residuary  legatee  "  is  not  of  an  invariable  nature,  it  must  be  fashioned 
and  moulded  by  the  context  of  the  will. 

A  will  began,  '*  I  direct  my  executors  to  pay  the  expenses  of  my  funeral,  and  all 
mj  lawful  debts,  out  of  the  proceeds  of  my  property .'^  It  went  on  thus,  "  Whereas 
I  am  possessed  of  landed  and  chattel  property,  as  stated  in  the  annexed  schedule,  I 
direct  my  executors  to  sell  my  landed  property,  namely "  (and  then  four  separate 
pieces  of  landed  property  were  named),  "  for  its  fuU  value."  Several  le»icies  were 
then  nven,  and  then  a  fifth  landed  property  was  specially  devised  to  I.  W .,  a  person 
faUy  described,  with  an  ultimate  remainder  to  T.  T.,  and  then  came  the  gift  of  other 
legacies,  and  finally  the  will  declared,  "  I  constitute  the  said  T.  T.,"  describing  him, 
'*  my  residuary  legatee."  The  will  was  written  on  three  sides  of  a  sheet  of  paper, 
the  signature  and  attestation  were  at  the  bottom  of  the  third  side,  the  schedule  was 
on  the  fourth  side ;  it  was  in  the  handwriting  of  the  testator,  was  signed  by  him, 
and  bore  the  same  date  as  the  will.  It  described  the  four  portions  of  landed  estate, 
and  as  to  the  fifth  landed  estate  said,  it  "  is  not  included  in  the  above  schedule, 
being  willed  by  me  to  I.  W. ;  my  executors  have  no  control  over  it."  The  wit- 
neaaea  who  attested  the  will  had  not  seen  the  schedule  when  they  made  their  at- 
testation : 

Heid,  that,  as  this  schedule  was  not  proved  to  have  been  written  at  the  time  of  the 
execution  of  the  will,  it  could  not  be  incorporated  with  the  will  nor  referred  to  for 
the  purpose  of  assisting  in  its  construction  : 

But  heid^  also,  that  the  will  itself  clearly  directed  the  whole  of  the  testator^s  real 
estate  (except  the  portion  specifically  devised  to  a  particular  person)  to  be  turned 
into  money,  so  as  to  be  converted  out  and  out,  not  for  a  special  purpose  only,  but  for 
the  general  objects  of  his  will,  and  that,  after  satisfying  those  objects,  the  surplus 
went  to  the  residuary  legatee,  and  not  to  the  heir. 

In  a  suit  upon  the  construction  of  a  will,  the  court  directed  that  the  *heir-  [405 
at-law  should  be  made  a  party.  He  was  so.  The  Vice-Chaneellor  decided  that  he 
was  entitled  to  the  residue.  The  Court  of  Appeal  reversed  that  decision.  On  ap- 
peal to  this  House,  the  order  of  the  Court  of  Appeal  was  in  substance  affirmed.  But 
nnder  the  circumstances  of  the  case  the  heir-at-law  was  not  treated  as  an  ordinary 
appellant  in  a  case  of  construction  of  a  will,  but  was  ordered  to  be  allowed  his  costs 
in  the  court  below  and  in  the  appeal. 

Observations  on  words  used  in  the  order  of  the  court  below. 

This  was  an  apjjeal  against  an  order  of  tbe  Court  of  Ap- 
peal in  Chancery  in  Ireland,  made  on  the  9th  of  January, 

24  Eng.  Eep.  38 


298  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  III. 

ISTS  Singleton  v.  Tomlinson.  H.L.  (I.) 

1877,  by  which  a  decree  previously  made  by  Vice-Chancellor 
Chatterton,  dated  on  the  27th  of  tfune,  1876,  was  reversed  ('). 

Thomas  Singleton,  of  Bagnalstown,  in  the  county  of  Car- 
low,  by  will,  dated  the  11th  of  October,  1871,  directed  his 
executors  *'  to  pay  the  expenses  of  my  funeral,  and  all  my 
lawful  debts,  out  of  the  proceeds  of  my  property."  The 
will  went  on  thus:  "Whereas  I  am  possessed  of  landed 
and  chattel  property,  as  stated  in  the  annexed  schedule,  I 
direct  my  executors  to  sell,  in  the  Landed  Estates  Court,  my 
landed  property,  namely,  Clough  Sutton,  Monemore,  Rud- 
kins  Pound,  and  Old  Leighlin,  in  the  barony  of  Idrone  West, 
for  its  full  value."  Several  legacies  were  then  given  to  dif- 
ferent individuals,  and  the  will  went  on :  "to  Isabella  Wat- 
son my  interest  in  the  house  No.  2  St  Alban's  Terrace, 
Dublin,  in  which  she  now  resides,  and  also  my  fee  simple 
holding  in  Clonmackshane,  during  the  period  of  her  life,  and, 
at  her  death,  it  is  my  will  that  it  shaU  go  to  her  nephew, 
John  Frederick  Watson,  as  it  belonged  to  his  ancestors; 
but  should  he  die  without  lawful  issue,  it  is  my  will  that  it 
shall  go  absolutely  to  Thomas  Tomlinson,  the  eldest  son  of 
the  late  Surgeon  William  Tomlinson.  I  give  and  bequeath 
to  Jane  Arundell  my  plate,  house  linen,  furniture,  and  all 
other  effects  in  mv  house  at  the  time  of  my  death,  and  I  con- 
stitute  the  said  Thomas  Tomlinson,  son  of  the  said  Surgeon 
William  Tomlinson,  my  residuary  legatee."  The  testator 
then  named  three  persons  whom  he  appointed  his  executors. 

This  will  was  written  on  three  sides  of  a  sheet  of  paper, 
and  the  signature  and  attestation  were  at  the  bottom  of  the 
third  side. 

The  testator  died  on  the  27th  of  October,  1872,  and  the  will 
406]  *was  proved  in  the  Kilkenny  District  Registry  of  the 
Court  of  Probate  in  Ireland,  on  the  28th  of  December,  1872, 
but  the  grant  of  probate  was  confined  to  the  three  sides  of 
the  sheet  of  paper,  being  refused  as  to  the  fourth  side  thereof. 
That  fourth  side  contained  a  writing  headed  "  Schedule  re- 
ferred to  within,"  being  a  schedule  of  the  testator's  landed 
property.  It  was  signed  by  him,  and  bore  the  same  date  as 
the  will,  but  was  not  attested  ('). 

On  the  hearing  before  the  court,  the  witnesses  who  at- 
tested the  will  could  not  speak  with  any  confidence  as  to 
the  existence  of  any  writing  upon  the  fourth  side  of  the 
sheet  of  paper.     It  had  not  been  shown  to  them. 

An  administration  suit  was  institued  in  Ireland,  but,  on 

(1)   Nom.   in  the  Court  of  the  Vice-     10  Eq.,  299;)  in  the  Coort  of  Appeal, 
Chancellor,  Watson  v.  Antndell  (Jr.  Rep.,      Watson  v.  AfnmdeU  (Ir.  Rep.,  11  Eq.,  5S)l 

(•)  See  "  Schedule"  on  next  page. 
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motion  for  a  decree,  the  court  thought  that  the  suit  was  de- 
fective for  want  of  parties,  as  the  testator's  heir-at-law  had 
not  been  made  a  party  thereto.  The  suit  accordingly  stood 
over — advertisements  were  inserted  in  the  newspapers — and, 
on  the  22d  of  April,  1874,  the  *bill  was  finally  [407 
amended  by  making  William  Henry  Singleton  (decided  to 
be  the  heir-at-law),  and  the  Attorney-General  for  Ireland, 
defendants.  The  cause  was  afterwards  brought  to  a  hearing ; 
other  necessary  proceedings  were  taken,  and  on  the  27th  of 
June,  1876,  the  Vice-Chancellor  of  Ireland  made  a  decree 
declaring  that  the  funeral  expenses  and  debts  were  payable 
out  of  the  personal  estate,  and  the  proceeds  of  the  real  es- 
tate directed  to  be  sold,  ratably,  according  to  the  respective 
values  of  the  same,  and  that  the  pecuniary  legacies  were  pay- 
able only  out  of  the  personal  estate,  and,  if  such  personal 
estate  was  insufficient  for  the  same,  that  the  said  legacies 
should  abate  ratably.  And  that  the  surplus  proceeds  of  the 
testator's  real  estate  directed  to  be  sold,  were  not  disposed 
of  by  his  will,  and  that  the  same  accordingly  descended  to 

Tlus  schedule  [referred  to  on  preceding  page]  was  in  the  following  form  : — 

"  Schedule  referred  to  within,  viz.  : 


Rental  of  Gloaghsntton,  and 
my  part  of  Monemore    .     . 

Head  rent 

Rent  charge  on  Monemore 

Radkins    Pound,    Monemore, 
and  Old  LeighUn   .... 

Head  rent 

Rent  charge 

House  and  premises  let  to  Mr. 

Ward.    (See  lease)     .    .     . 

Head  rent 


Farm  at  Rathellan,  set  to  John 

Bolger.    (See  his  lease)  .    . 

Head  rent    .     .    ^     .     .    .     . 


Money  in  the  Funds  .  .  . 
Mr.  Newton's  mortgage  .  . 
Rev.  Alex'r  Durdin's  do.  .  . 
Thomas  Corrigan's  do.,  Eileny 


£     8,    d. 


177    6    8 
2  16    9 


57    9    9 
9  18    8 


£     8.    d. 
688    9    9 


180 

2 

5 

213 
67 

4 
8 

11 
5 

130  0  0 
27  13  10 

134 

85 

0  10 
0  0 

3699  17  9 

1300    0  0 

500    0  0 

1000    0  0 


£     s.    d. 


608    7    4 


145  18    81 


102    6    2 


49  0  10 

105  6  10 

65  0    0 

25  0    0 

50  0    0 


1050  16  m 


"  N.B. — Clonmackshane  is  not  included  in  the  above  Schedule,  it  being  willed 
by  me  to  Isabella  Watson ;  my  executors  have  no  control  over  it. 

*'  Thomas  Singleton. 
"  October  11th,  1871." 
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William  Henry  Singleton,  as  the  testator's  heir-at-law.    The 
costs  were  ordered  to  come  out  of  the  personal  estate. 

The  case  was  brought  before  the  Court  of  Appeal  in  Chan- 
cery in  Ireland,  and  was  heard  before  the  Lord  Chancellor 
of  Ireland,  the  Lord  Justice  Christian,  and  Mr.  Justice  Law- 
son.  On  the  9th  of  January,  1877,  the  Court  of  Appeal  made 
an  order  that  the  decree  of  the  Vice-Chancellor  "  oe  reversed 
so  far  as  it  declares  that  the  pecuniary  legacies  given  by  the 
testator's  will  are  payable  only  out  of  his  personal  estate, 
and  that  the  surplus  proceeds  of  the  testator's  real  estate, 
directed  to  be  sold,  were  not  disposed  of  by  his  will,  and 
that  the  same  descended  accordingly  to  his  heir-at-law;  and 
also,  so  far  as  the  same  declares  that  the  defendant  W.  H. 
Singleton  as  heir-at-law,  and  the  several  claimants,"  &c. 
(there  being  several  persons  who  had  put  in  claims  under 
the  advertisements),  "entitled  to  any  costs  in  this  suit — and, 
instead  thereof,  the  court  doth  declare  that  the  several  leg- 
acies given  by  the  said  will  are  payable  both  out  of  the  per- 
sonal estate,  and  the  proceeds  of  the  real  estate  of  the  testator 
directed  to  be  sold ;  the  said  personal  estate  and  the  proceeds 
of  the  real  estate  being  constituted  a  mixed  or  blended  fund 
in  the  hands  of  the  executors  to  answer  the  purposes  of  the 
will  generally.  And  the  court  doth  farther  declare  that  the 
residue  of  the  said  fund,  after  payment  of  the  testator's 
funeral  and  testamentary  expenses  and  legacies,  passed  to 
the  appellant  (Thomas  Tomlinson)  as  residuary  legatee.  .  . 
And  It  is  farther  ordered  that  the  defendant,  W.  H.  Sin- 
408]  gleton,  *and  the  several  claimants  respectively,  do 
abide  their  own  costs  incurred  in  this  cause,  up  to  and  in- 
cluding the  27th  of  June,  1876.  And  it  is  farther  declared 
that  the  plaintiffs  and  the  defendants  respectively  (other 
than  W.  H.  Singleton)  are  entitled  to  their  costs  incurred  in 
this  cause,  up  to  and  including  the  said  27th  of  June,  1876, 
the  plaintiff's  costs  to  be  taxed  as  executor's  costs ;  and  that 
the  same  are  payable  out  of  the  personal  estate  and  the 
proceeds  of  the  real  estate  of  the  testator  directed  to  be  sold. 
And  that  the  decree-  of  the  Vice-Chancellor  do  in  all  other 
respects  stand  affirmed  ;  and  that  the  plaintiffs  are  entitled 
to  their  costs  of  appearing  on  this  appeal,  such  costs  to  be 
taxed  as  executor's  costs.  And,  that  tne  appellant  Thomas 
Tomlinson,  and  the  defendant  William  Henry  Singleton,  do 
respectively  abide  their  own  costs  incurred  on  this  appeal 
matter." 

The  appeal  to  this  House  was  brought  against  this  order. 

Mr.  Law^  Q.C.  (of  the  Irish  bar\  and  Mr.  Vaughan  Haw- 
Mas,  for  the  appellant :    The  sonedule  does  not  form  any 
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part  of  the  will,  and  cannot  properly  be  incorporated  with 
it,  or  considered  by  the  conrt  with  a  view  to  the  construction 
of  the  will.  Yet  that  schedule  has  been  treated  in  the  court 
below  as  explaining  the  will  and  enabling  the  court  to  con- 
strue it.  Alien  v.  Maddock  (')  shows  that  before  it  can  be 
treated  as  incorporated  in  the  will,  there  must  be  satisfactory 
evidence  as  to  tne  execution  of  the  paper  itself,  and  as  to  the 
date  of  its  execution.  There  was  no  such  evidence  here,  the 
witnesses  who  attested  the  will  had  never  seen  it,  and  for 
anything  that  appeared  to  the  contrary,  it  might  have  been 
written  just  beiore  the  death  of  the  testator,  and  conse- 
qnently  the  fourth  page  could  not  be  incorporated  with  the 
will :  Jn  the  Goods  of  WatMns  (") ;  In  the  Goods  of  Dal- 
low  (') ;  In  The  Goods  of  Edwards  (*) ;  In  The  Goods  of 
Brewis  (*) ;  In  The  Goods  of  Maihias  (') ;  In  The  Goods  of 
Ash  C). 

♦There  is  not  here  any  necessity  to  search  for  ex-  [409 
trinsic  evidence  to  explain  the  will,  for  the  will  has  no  am- 
biguity that  requires  it :  Jones  v.  Tucker  (*) ;  Stephenson  v. 
.Heaihcote  (•).  The  direction  to  sell  the  real  estate  here  is  a 
direction  given  for  a  particular  purpose  only.  When  that 
purpose  is  answered,  the  money  obtained  on  the  sale  of  the 
real  estate  returns  to  its  former  condition,  and  being  then 
undisposed  of  by  the  provisions  of  the  will,  passes  to  the 
heir-aMaw.  That  proposition  is  fully  established  by  the 
judgment  of  Lord  Chancellor  Cranworth  in  Taylor  v.  Tay- 
«>7"("),  where  the  case  of  Phillips  v.  Phillips  {")j  which  ap- 
peared to  lay  down  an  opposite  doctrine,  was  distinctly 
overruled.  The  rule  as  stated  by  Lord  Cranworth  had  long 
before  then  been  established,  and  was  recognized  in  many 
cases :  KeUett  v.  Kellett  (") ;  Parker  v.  FraTruey  (") ;  Rdberis 
V.  Walker  {^^) ;  Maugham  v.  Mason  {'*). 

The  courts  have  never  favored  implications  which  would 
have  been  supposed  to  make  the  personal  estate  exempted, 
in  the  whole,  or  even  partially,  from  the  payment  of  debts 
and  legacies,  or  would  have  made  real  and  personal  estate  a 
mixed  or  blended  fund  for  such  a  purpose :  Bootle  v.  Blun- 

C)  1 1  Moo.  p.  C,  427 ;  see  Zadt/  Truro's  («)  2  Mer.,  638. 

Ciue,  Law  Rep.,  1  Pr.  4  Div.,  201.  (»)  1  Eden,  88. 

(»)  Law  Rep.,  1  Pr.  4  Div.,  19.  (")  8  De  G.  M.  <b  G.,  190. 

(>)  Ibid,  189.  (11)  I  My.  <fe  K.  649;  eee  also  Jessopp 

{*)  6  Notes  of  Ecc.  Gas.,  806.  y.  Watson,  Ibid,  665. 

(*)  8  Sw.  <b  Tr.,  478 ;  88  L.  J.  (Prob.),  (i«)  1  BaU  A  B.,  638 ;  8  Dow.,  248. 

124.  (i»)  2  Si.  A  St,  692. 

(•)  8  Sw.  A  Tr.,  100 ;  82  Ll  J.  (Prob.),  (")  1  Russ.  A  My..  762. 

116.  (»)  1  V.  A  B.,  410. 

(^)  1  Deane,  181. 
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dell{')]  Jones  v.  Tucker  {^) ;  HensmauY.  Fryer  ^\  There 
cannot  be  a  mixed  fund  created  except  by  clear  and  express 
words :  Boughton  v.  Boughton  (*). 

It  is  a  rule  in  equity  that  where  real  estate  is  directed  to 
be  converted  into  personalty,  for  a  purpose  which  fails, 
either  wholly  or  partiallv,  to  that  extent  the  money  itself  is 
considered  real  estate :  Mill  v.  Cock  (*) ;  Chitty  v.  Parker  (•) ; 
Flint  V.  Warren  C).  A  very  strong  case  was  that  of  Win- 
dy^ V.  Windus{')y  and  another  was  that  of  Amphlett  v. 
Parke  ("),  where  a  testatrix  gave  her  real  estates  upon  trust 
to  be  sold,  and  in  words  directed  the  moneys  to  arise  from 
such  sale  to  be  considered  and  taken  as  part  of  her  personal 
estate.  Out  of  these  moneys  and  out  oi  all  other  her  per- 
410]  sonal  *estate  certain  i)ecuniary  legacies  were  to  be 
paid,  and  the  residue  of  her  personal  estate  and  the  moneys 
arising  from  the  sale  of  her  real  estate  were  given  upon  trust 
for  two  persons  and  their  children.  Some  of  the  legatees 
died  in  ner  lifetime.  It  was  held  that  the  conversion  of  the 
real  estate  was  not  absolute,  but  partial  only,  for  the  pur- 
pose of  making  good  the  x)ecuniary  legacies,  and  that  such 
of  these  as  had  lapsed,  in  so  far  as  they  were  payable  out  of 
the  produce  of  real  estate,  had  lapsed  for  the  benefit  of  the 
heir-at-law.  That  case  was  very  important,  not  merely  on 
account  of  the  peculiarly  strong  expressions  to  be  found  in 
the  will,  but  because  the  decision  of  the  court  below  had 
been  reversed  by  the  Lord  Chancellor  after  yery  full  con- 
sideration. And  that  reversal  had  never  been  impeached  by 
appeal. 

The  decree  here  is  wrong  as  to  costs.  The  heir-at-law  was 
a  necessary  party.  The  court  required  him  to  be  introduced 
as  a  party  to  the  suit,  and  he  is  entitled,  whatever  may  be 
the  final  result  of  the  case,  to  his  costs,  even  though  the 
court  may  alter  the  decree  of  the  court  below  as  to  th6  merits : 
The  Attorney  Oeneral  v.  The  Haberdashers^  Company i^""). 

[Inchiquin  v.  French  ("),  Smart  v.  Prujean  ("),  Abbott  v. 
Middleton  {^*\  Wigram  on  Extrinsic  Evidence  ("),  Page  v. 
Leapingwell\'%  Fitch  v.  Weber  {^%  Rhodes  v.  Budge {^'\ 

0)  1  Mer.,  198.  (")  4  Bro.  C.  C,  178. 


(«)  2  Mer..  688.  ( 

(»)  Law  Rep.,  8  Ch.  Ap.,  420.  ( 

(♦)  1  H.  L.  Gas.,  406.  ( 

(»)  1  V.  A  B.,  178.  ( 

(«)  2  Vea.  J.,  271.  ( 

O  16  Sim.,  124.  ( 

(«)  6  De  Q.  M.  A  Q.,  649.  ( 

(*)  2  Russ.  <b  My.,  221;  reyersing  1 

Sim.,  275. 


»)  Amb.,  88. 

«)  6  Ves.,  660. 

»)  7  H.  L.  Gas.,  68. 

*)  Prop,  vii,  pi.  160  et  seq, 

»)  18  Ves.,  463. 

•)  6  Hare,  146. 

^)  1  Sim.,  79. 
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Oibbs  V.  Ouffier  ('),  Oreville  v.  Browne  (*),  Hope  v.  Potter  ('), 
Berry  v.  TJsher  (*),  Tench  v.  Cheese  (•),  Jarman  on  Wills  (•), 
and  Boe  d.  Hiscocks  v.  Hiscocksf^)  were  also,  among  many 
other  cases,  cited.] 

Mr.  iTay,  Q.C.,  and  Mr.  Walker^  Q.C.  (of  the  Irish  bar),  (Mr. ' 
W.  Kenny ^  of  the  Irish  bar,  was  with  them),  for  the  respond- 
ents :    First,  as  to  the  incorporation  of  the  schedule  with  the 
will.    It  is  clear  that  if  that  schedule  is  not  incorporated  the 
will  may  be  *imperfectly  understood  and  applied.     [411 
The  will  refers  to  the  schedule  in  the  most  direct  terms : 
''Whereas  I  am  possessed  of  landed  and  chattel  property  a« 
stated  in  the  annexed  schedule ;"  and  that  property  is  there 
distinctly  stated  and  described  ;  that  which  is  to  be  dealt  with 
by  the  executors  and  sold  is  set  forth,  and  there  is  a  clear  and 
express  distinction  made  between  that  property  which  was 
to  be  sold  and  to  form  part  of  the  general  fund,  and  that  one 
I>ortion,  which  was  specifically  made  the  subject  of  a  par- 
ticular devise,  and  was  not  to  be  sold  at  all.    The  testator 
signed  this  schedule,  which,  indeed,  was  in  his  own  hand- 
w^riting,  and  had  the  date  of  the  will  itself,  but  he  did  not 
suppose  that  it  was  necessary  to  have  it,  like  his  will,  attested. 
Few  people  would  have  imagined  that  it  required  to  be  at- 
tested ;  it  was  a  description  by  himself,  a  memorandum  of 
the  property  he  possessed  and  was  then  dealing  with.     His 
will  declared  how  that  property  was  to  be  disposed  of.     Be- 
ing written  on  the  fourth  page  of  the  same  sheet  of  paper  as 
the  will,  there  could  be  no  reasonable  doubt  that  the  sched- 
ule had  been  prepared  at  the  same  time  and  was  written  be- 
fore the  will  was  executed :  Quihampton  v.  Ooing  ("),  where 
the  Master  of  the  Rolls  held  that  entries  in  a  ledger  made 
by  the  testator,  though  not  admitted  to  probate,  having  been 
referred  to  in  the  will,  could  be  looked  at  by  a  court  of  con- 
struction, and  were,  indeed,  for  the  purposes  of  the  distribu- 
tion of  the  estate  conclusive.     The  schedule  here  must  have 
been  written  before  the  will  was  signed,  for  it  is  spoken  of 
in  the  will  as  an  already  existing  thing,  and  therefore,  ac- 
cording to  all  the  authorities,  it  was  admissible  in  evidence, 
even  though  it  might  not  be  treated  by  the  Ecclesiastical 
Court  as  a  part  of  the  will  itself.     The  testator  so  meant  it. 
[Lord  Blackburn:    He  should  have  said  "indorsed"  but 
he  has  said  '^annexed,"  and  that  is  the  strength  of  the  argu- 

Q)  12  Ves.,  418.  («)  Vol.  i,  p.  648. 

(»)  7  H.  L.  Cas..  689.  (')  6  M.  A  W.,  363. 

(»)  8  K,  4  J.,  206.  (8)  Weekly  Notes  (1876),  p.   209;  24 

(*)  11  Vea.,  87.  W.  R.,  915. 

(»)  6  De  G.  M.  A  G.,  453. 
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ment  on  the  other  side.]  The  diflference  in  the  words  is  not 
important.  In  The  Ooods  of  Watkins{')  does  not  apply; 
the  testatrix  there  did  not  write  all  the  papers,  and  it  was 
clear  that  they  were  written  at  different  dates.  But  here 
the  will  speaWs  as  if  the  schedule  was  in  actual  existence, 
for  such  must  be  the  meaning  of  the  words  "  hereto  annexed," 
412]  an  expression  *indicating  a  present  existing  thing 
and  not  a  thing  to  be  prepared  at  some  future  time.  It  is 
necessary  to  refer  to  his  paper  in  order  that  the  court  may 
by  obtaining  a  full  knowledge  of  the  facts  put  itself  into  the 
position  of  the  testator,  Charter  v.  Charter  (") ;  a  course  re- 
quired when  any  doub^  arises  as  to  the  meaning  of  words 
used  in  a  will,  so  as  to  make  the  court  able  the  better  to 
judge  of  the  testator's  intentions:  Wigram  on  Extrinsic 
Evidence  (').  It  must  sometimes  be  impossible  to  understand 
the  real  intentions  of  a  testator  without  a  knowledge  of  the 
circumstances  under  which  he  wrote  the  words  which  in  the 
will  may  have  an  equivocal  and  a  doubtful  meaning :  Barks- 
dale  V.  Oilleaiti^).  It  is  said  on  the  other  side,  that  the  in- 
tention of  the  testator  as  to  creating  a -mixed  or  blended 
fund  is  doubtful.  If  so,  the  consideration  of  this  schedule 
is  necessary  to  elucidate  that  doubt. 

The  respondent  insists  on  the  admissibility  of  this  sched- 
ule, though  he  does  not  admit  that  the  construction  of  the 
will  is  open  to  doubt.  There  was  in  this  will  a  direction  for 
the  absolute  conversion  of  all  the  testator's  property  into 
money,  and  what  remained  of  the  money  after  fulfilling  the 
general  purposes  of  the  will  thereupon  become  the  property 
of  the  residuary  legatee.  This  will  could  not  be  carried  into 
effect  if  there  had  not  been  created  a  mixed  and  blended 
fund.  The  real  estate  here  was  not  to  be  sold  for  a  limited 
and  special  purpose,  but  for  all  the  purposes  of  the  will,  and 
the  various  cases  where  the  sale  was  for  a  limited  purpose 
only  were  therefore  inapplicable  here.  This  case  resemoled 
that  of  MaUabar  v.  MaZlabar{^)\  Allan  v.  Oott{').  The 
principle  was  applied  in  Hawkins  v.  Chappeli^). 

Keliett  V.  Keueit{*)  is  not  an  authority  against  the  re- 
spondent. The  words  there  were  different.  Lord  Chancellor 
Manners  doubted  about  them,  and  only  gave  his  judgment 
in  favor  of  the  heir  because  of  the  equivocal  nature  of  the 

(»)  Law  Rep.,  I  Pr.  «k  Div.  19 ;  see  («)  Law  Rep.,  1  Ch.  Ap.,  489 ;  2  Eng. 
7%e  OoodAof  Lady  Truro,  lb.,  201.  R.,  288  ;  see  also  Irvine  v.  SuiUvan,  Law 

(•)  Law  Rep.,  7  H.  L.,  864;  12  Eng.  Rep.,  8  Eq.,  678  ;  and  Spenetr  v.  WtUon, 
R.,  1.  Law  Rep.,  16  Eq.,  501 ;  6  Eng.  R.,  880. 

(»)  4th  ed.,  Prop.  V.  (')  1  Atk.,  622. 

(*)  1  Sw.,  662.  (8)  1  Ball  A  B.,  538  •  8  Dow.,  248. 

(*)  Cas.  t.  Tal.,  78. 
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'words  used,  and  in  this  House  the  obsetrations  of  Lord 
Kldon  and  Lord  Redesdale  show  *that  thev  pro-  [413 
c-eeded  on  the  same  principle,  thinking  that  woere  there  was 
a  doobt  it  ought  to  be  given  in  favor  of  the  heir.  There  ia 
no  sQch  doubt  here. 

As  to  the  costs,  it  is  submitted  that  the  ordinary  rule  as 
to  costs  must  be  adopted  in  this  case. 

[Jhirourv.  MoUeux {'),  Hardacre  v.  Nash(^),  Dixon  v. 
J>aw3on{'),  and  manj  other  cases  were  cited  and  com- 
mt^nted  ou.] 

Mr.  Law  replied. 

The  Lord  Chancellok  (Lord  Cairns) :  My  Lords,  it  will 
be  convenient  in  this  case,  in  the  first  place,  to  make  some 
observations  upon  a  part  of  the  case  which  occupied  a  good 
deal  of  the  discussion  in  the  court  below,  but  which  I  think 
may,  by  a  very  few  observations,  be  removed  altogether 
from  the  range  of  consideration.  The  testator  had  distinctly 
said  in  his  will,  which  your  Lordships  have  to  construe,  that 
he  was  "possessed  of  landed  and  chattel  property  as  slated 
in  the  annexed  schedule,"  and,  his  will  being  written  on  the 
first  three  sides  of  a  sheet  of  paper,  on  the  foarth  side  there 
appeared  to  have  been  written  a  schedule  setting  oat,  by  way 
of  description^  the  particulars  of  certain  real  property,  and 
then  the  particulars  of  certain  personal  properly,  and  this 
schedule  appeared  to  be  dated  on  the  same  day  as  the  will, 
and  to  be  signed  by  the  testator.  The  schednle  was  not  ad- 
mitted to  probate,  nor  indeed  (though  signed)  was  it  signed 
and  executed  in  the  presence  of  witnesses  as  the  Wills  Act 
requires. 

The  qaestion  which  arose  in  the  court  below  was  whether 
in  constriiing  the  will  and  in  determining  what  the  meaning 
of  the  testator  was,  this  schedule  could  be  looked  at ;  an^ 
my  Lords,  on  that  point  it  will  be  quite  sufficient  if  I  refer 
to  the  two  propositions  which  were  laid  down,  and  which 
indeed  were  not  challenged  by  any  of  the  counsel  at  your 
Lordships'  bar.  It  was  said  that  there  are  certain  cases  in 
which,  although  a  document  is  not  admitted  to  probate,  still 
it  may  be  referred  to  in  a  will  in  such  a  way  as  that  yon  are 
entitled  to  look  at  the  document,  because  it  *is  virtu-  [414 
ally  incorporated  in  that  which  is  admitted  to  probate ;  and 
the  two  propoaitioDS  which  were  laid  down  as  the  tt-sts  of 
the  case  in  which  a  document  under  those  circumstances 
conld  be  looked  at  were  these:  first,  that  it  mnst  be  clearly 
ideotified  by  the  description  given  of  it  in  the  will ;  and  aec- 

(')  1  Ves.  Sen..  S20,  (•)  E  T.  R.,  718.  O  2  Si.  it  St.  327. 

24  Eng.  Rep.  39 
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some  other  part  of  the  will  the  real  estate  will  have  been 
converted  into  money,  and  then,  treating  it  as  money,  there 
is  an  authority,  out  of  that  money,  to  pay  the  debts  and  the 
funeral  expenses.  Mv  Lords,  the  case  is  therefore,  at  the 
very  outset,  distinguished  from  those  cases  where  a  direction 
is  given  to  executors  to  sell  the  real  estate,  or  an  authority 
is  given  to  sell  the  real  estate  in  order  to  pay  debts.  There 
the  reason  is  considered  to  show  the  extent  of  the  authority, 
and  there  is  no  authority  to  convert  except  for  the  purpose 
of  paying  debts  and  funeral  expenses. 

My  Lords,  the  second  branch  of  the  will  is  this :  "  Whereas 
I  am  possessed  of  landed  and  chattel  property  as  stated  in 
the  annexed  schedule,  I  direct  my  executors  to  sell  in  the 
Landed  Estates  Court  my  landed  property,  namely,"  and 
he  enumerates  then  four  denominations  of  his  landed  prop- 
erty, *'for  its  full  value."  My  Lords,  here  again  I  pause 
for  the  purpose  of  observing  the  marked  contrast  which 
there  is  between  the  two  sentences  I  have  read.  As  to  the 
funeral  expenses  and  the  debts,  the  words  were  **I  authorize 
my  executors  to  pay  out  of  the  proceeds  of  my  property;" 
as  to  the  sale  of  landed  property  it  is  not  an  authority  to 
sell,  but  an  absolute  and  unqualified  direction  to  sell  the 
whole  of  the  landed  property  (with  the  exception  of  one 
piece  specifically  devised),  in  the  Landed  Estates  Court  for 
the  best  price  that  can  be  obtained. 

Now,  tnat  being  the  second  branch  of  the  will,  the  third 
is  this :  a  bequest  of  certain  pecuniary  legacies,  a  gift  of 
417]  plate,  and  house  *linen,  and  furniture  specifically, 
and  a  winding-up  of  the  sentence  with  these  woras,  "I  con 
stitute  the  said  Thomas  Tomlinson.  son  of  the  said  surgeon 
William  Tomlinson,  my  residuary  legatee." 

Your  Lordships  therefore  have  to  deal  with  a  will  which 
in  substance  is  this ;  I  authorize  my  executors  to  pay  my 
debts  out  of  the  proceeds  of  my  property.  I  direct  my  ex- 
ecutors to  sell  all  mj  landed  estate  in  the  Landed  Estates 
Court  for  the  best  price  that  can  be  obtained.  I  give  certain 
legacies  which  I  have  enumerated.  I  leave  my  furniture  and 
plate  to  one  particular  legatee,  and  I  constitute  Thomas 
Tomlinson  my  residuary  legatee. 

Now,  let  us  disembarrass  our  minds  for  a  moment  of  any 
decided  case  upon  the  subject.  Have  your  Lordships  any 
doubt  that  if  you  placed  a  disposition  worded  as  I  have  de- 
scribed before  any  man  of  common  intelligence  and  under- 
standing he  would  say  at  once,  that  is  a  complete  scheme  of 
disposition  of  the  whole  of  the  testator's  property  of  every 
kind,  his  intention  is  th^t  his  property  should  oe  turned  into 
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money;  that  his  debts  and  his  legacies  should  be  paid ;  that 
the  furniture  and  plate  which  he  specifies  should  be  given 
to  the  person  to  whom  it  is  bequeatned,  and  that  he  who  is 
descrihH?d  as  his  "residuary  legatee"  should  become  en- 
titled to  the  whole  of  the  surplus?  My  Lords,  the  arrange- 
ment of  the  clauses  to  which  I  have  referred  can  make  little 
or  no  difference.  It  would  have  been,  not  very  much  plainer, 
bat  somewhat  plainer,  if  the  direction  to  sell  the  whole  of 
the  landed  property  had  been  the  first  direction  contained 
in  the  will ;  but  the  circumstance  that  that  is  preceded  by  a 
clause  which  itself,  upon  the  face  of  it,  anticipates  and  pre- 
pares you  for  that  wnich  is  coming,  when  it  speaks  of  the 
**  proceeds  of  the  property,"  cannot  make  any  difference 
wnatever,  and  the  will  may  be  read  as  if  the  direction  to  sell 
the  landed  property  had  been  the  first  direction  contained 
in  it. 

My  Lords,  I  am  unable  to  think  that  any  of  the  author- 
ities which  have  been  cited  have  any  bearing  adverse  to  the 
construction  which  I  have  submitted  of  this  will.  Many  of 
them  would  fortify  that  construction.  There  is  no  doubt 
that  if  vou  found  the  term  ** residuary  legatee"  standing 
alone,  above  all,  if  you  found  it  in  a  will  which  appeared  to 
make  a  division  between  real  property  and  personal  prop- 
erty, the  prima  fade  meaning  of  *"  residuary  lega-  [418 
tee  "  would  be  the  person  taking  what  the  law  calls  the  resi- 
due of  the  personal  property;  but  it  is  a  term  which  must 
be  fashioned  and  moulded  by  the  context,  and  if  you  have 
a  context  in  which  the  testator  is  found  looking  at  his  landed 
property,  not  as  land,  but,  as  something  which  is  all  to  be 
sold  and  turned  into  money,  then  the  term  **  residuary  lega- 
tee" becomes  a  term  as  applicable  to  the  proceeds  of  landed 
property  as  it  would  have  been  in  the  first  instance  to  per- 
sonal property. 

My  Lords,  it  is  here  that  I  feel  disposed  to  make  an  ob- 
servation upon  the  argument  that  you  might  look  outside 
the  will  and  endeavor  to  find  what  the  state  of  the  property 
of  the  testator  was,  what  the  amount  of  his  personalty  was 
at  the  time  when  the  will  was  executed.  My  Lords,  I  do 
not  desire  to  consider  very  narrowly  what  is  the  state  of  the 
authorities  upon  that  point,  as  to  how  far  you  can  and  how 
far  you  cannot  look  at  the  state  of  a  testator^ s  property;  I 
am  quite  content  to  take  it  as  I  ventured  to  put  it  to  the 
learned  counsel  at  the  bar — that  the  testator  must  have  con- 
sidered at  the  time  when  he  made  this  will,  either  that  his 
personal  property  was  sufficient  for  the  payment  of  his  lega- 
cies or  that  It  was  insufficient.    Let  it  oe  supposed  that  ne 
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House,  I  think,  under  the  circumstances,  your  Lordships 
will  not  make  any  order  as  to  costs. 

Lord  Hatherley  :    My  Lords,  I  entirely  concur  in  the 
view  which  the  Lord  Chancellor  has  taken  of  this  case. 

In  the  first  place,  as  regards  the  primary  point  concerning 
the  merits  of  the  case  itself,  I  wish  very  briefly  to  consider 
the  will  as  it  stands  before  us  without  reference  to  decided 
authorities,  and  also  apart  from  the  document  which  is  said 
to  be  referred  to  in  the  will,  namely,  that  which  is  called  the 
schedule  of  the  testator's  property.  I  will  assume  for  the 
421]  present  that  that  document  *is  not  to  be  looked  at, 
and  that  we  simply  have  before  us  the  will  of  the  testator, 
and  that  we  have  to  decide  in  what  manner  he  intended  to 
provide  for  the  execution  of  his  intentions,  and  what  those 
intentions  were.  It  is  clear  upon  the  scheme  of  the  whole 
will  that  he  trusts  to  the  executors, — not  the  persons  to 
whom  he  makes  express  devises,  but  to  his  executors, — for 
the  camming  out  of  all  the  purposes  he  has  expressed  in  his 
will.  ELe  knows  it  to  be  tne  duty  of  the  executors  to  pay 
debts,  and  funeral  and  testamentary  expenses,  and  his  lega- 
cies, and,  that  being  so,  he  proceeds,  as  it  seems  to  me,  to 
place  his  executors  out  of  the  "proceeds  of  my  property" 
m  funds  for  all  these  purposes.  I  stay  there  for  a  moment 
just  to  say  that  the  words  "my  property"  must  include 
personalty  at  all  events,  and,  standing  alone,  without  any- 
thing to  contradict  such  a  meaning,  they  would  include  real 
estate  also.  But  his  saying,  "out  of  the  proceeds  of  my 
property"  involves  this,  that  there  was  present  to  his  mind 
the  executors'  power,  and  not  only  their  power  but  their 
duty,  in  all  cases  except  where  there  is  a  devise,  to  turn  per- 
sonal estate  into  money.  He  assumes,  therefore,  that  the 
Eersonal  property  will  be  in  the  hands  of  the  executors ;  but 
e  proceeds  to  express  still  more  fully  what  he  means  by 
*'  my  property,"  by  making  a  disposition  which  hands  over 
to  them  tne  real  estate  there  specified,  for  all  the  purposes, 
as  it  appears  to  me,  of  his  will.  No  other  purpose,  can  I, 
any  more  than  could  the  Lord  Chancellor,  imagine  for  which 
he  couldplace  his  real  propertv  in  the  hands  of  the  exec- 
utors. Bfe  says  that  his  funeral  expenses  and  debts  are  to 
be  paid  out  of  the  proceeds  of  his  property,  and  then  he 
proceeds  to  direct  his  executors  to  sell  in  the  Landed  Estates 
Court  his  "landed  property,  namely,"  and  he  named  every 
estate  which  he  appears  to  have  had  in  the  shape  of  freehold 
property,  with  the  exception  of  one  particular  estate  which 
IS  given  afterwards  to  a  particular  devisee.  He  orders  that 
landed  property  to  be  sold  for  its  full  value.     In  this  way 
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he  has  got  into  his  executors'  hands  a  fund  which  be  calls 
*'  the  proceeds  of  his  property,"  from  which  they  may  pay 
his  funeral  expenses  and  his  debts,  and  any  legacies  given 
by  the  will ;  accordingly  he  has  provided  a  fund  which  is, 
in  my  opinion,  for  the  execution  of  all  these  purposes. 
Then  he  proceeds  to  specify  the  legacies. 

*Now,  my  Lords,  it  has  occurred  to  me  more  than  [422 
once  that  if  he  had  introduced  one  single  word,  that  would 
have  disposed  of  all  the  argument  we  have  heard  upon  this 
occasion,  that  is  to  say,  supposing,  after  the  direction  to  sell 
his  landed  proi>erty  in  the  Landed  Estates  Court,  for  its  full 
value,  he  had  introduced  the  word  **and,"  and  had  said 
"  and  I  leave  and  bequeath  £1,000  to  the  Bible  Society,  and 
JB500  to  the  Hospital  for  Incurables  in  Dublin,"  and  so  on — 
the  will  would  then  have  run  on  in  one  continuous  phrase- 
ology. It  would  have  been  in  effect  this.  I  have  given 
directions  as  to  one  part  of  the  executors'  duty,  namely, 
the  payment  of  my  funeral  expenses  and  my  debts  and  leg- 
acies. I  have  put  them  in  funds  for  the  purpose  of  doing  so, 
and  now  I  proceed  to  specifv  the  legacies.  But,  my  Lords, 
no  objection  can  arise  from  tne  word  ''  and  "  not  being  there. 
It  is  simply  that  the  testator,  after  placing  his  executors  in 
funds  for  the  discharge  of  all  the  duties  incumbent  on  them 
as  his  executors,  proceeds  to  enumerate  the  different  things 
that  he  wishes  them  to  do  in  their  office  of  executors ;  and 
amongst  those  things  he  places  the  payment  of  legacies.  I 
must  say  that  except  for  the  learning  which  has  been  brought 
to  bear  upon  this  case,  and  at  considerable  length,  I  never 
should  have  had  any  doubt  in  construing  this  will  according 
to  the  plain  intentions  of  the  testator  as  to  what  was  that 
testator's  real  meaning. 

In  a  subsequent  part  of  the  will,  after  giving  the  money 
l^acies,  the  testator  gives  a  particular  estate  to  Isabella 
Watson.  This  all  follows,  as  your  Lordships  will  observe, 
the  words  '*  I  leave  and  bequeath  ;"  that  is  the  governing 
phraseology  of  the  whole  of  the  bequests.  When  he  comes 
to  Isabella  Watson  he  gives  her  *'  my  interest  in  the  house 
No.  2  St.  Alban's  Terrace,  Dublin,  in  which  she  now  resides, 
and  also  my  fee  simple  holding  in  Clonmackshane  during 
the  period  of  her  life ;  and  at  her  death  it  is  my  will  that  it 
shall  go  to  her  nephew,  John  Frederick  Watson,  as  it  be- 
longed to  his  ancestors ;  but  should  he  die  without  lawful 
issue,  it  is  my  will  that  it  shall  go  absolutely  to  Thomas 
Tomlinson."  That  is  the  person  who  is  now  the  respondent, 
and  who  is  the  residuary  legatee.  Then  he  gives  some  plate 
and  house  linen  and  furniture  to  Jane  Arundell)  and  then  he 
24  Eng.  Rep.  40 
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says,  ''and  I  constitute  the  said  Thomaa Tomlinson,  son  of 
423]  the  said  Surgeon  William  *Tomlinson,  my  residuary 
legatee."  He  excepts,  therefore,  for  such  reasons  as  seemed 
to  him  satisfactory,  one  particular  portion  of  his  freehold 
property.  He  gives  a  lire  interest  m  it  to  one  particular 
devisee,  and  he  then  gives  it  over  to  Frederick  Watson,  with 
a  reason  assigned  ;  and  if  Watson's  issue  fails,  it  is  given  to 
this  Thomas  Tomlinson,  whom  he  also,  as  I  hold,  constitutes 
residuary  legatee  of  the  whole  property  which  he  has  so 
placed  in  his  executors'  hands  for  the  purpose  of  executing 
the  dispositions  of  his  will. 

This  is  not  a  power  to  sell  in  order  to  pay  debts  or  to  pay 
legacies,  but  it  is  an  absolute  and  positive  direction  to  seU  in 
order  to  place  in  the  hands  of  his  executors  the  "proceeds 
of  my  property,"  proceeds  which  are  to  form  the  fund  for 
their  carrying  into  effect  all  the  intents  and  wishes  he  has 
expressed  in  his  will,  including  the  bec[uests  and  legacies. 
Taking  that  view  of  it,  I  do  not  think  it  at  all  necessary  to 
consider  what  the  amount  of  his  personal  estate  was  at  the 
time  of  his  making  his  will,  nor  what  the  amount  of  his 
debts  was.  It  seems  to  me  simply,  taking  the  words  of  the 
will  as  they  stand,  he  has  put  into  the  hands  of  his  execu- 
tors this  considerable  fund,  to  be  formed  from  the  proceeds 
of  the  sale  of  the  real  estaj;e ;  and  when  those  executors  have, 
by  means  of  that  fund,  carried  into  effect  the  wishes  the 
testator  has  expressed  in  the  will ;  the  residue  of  the  fund 
is  to  go  to  the  residuary  legatee,  who  is  the  person  now  at 
your  Lordships'  bar  as  the  respondent  in  this  case. 

Really,  with  regard  to  the  authorities  which  have  been 
cited,  I  must  say  that  I  feel  that  which  almost  every  judge 
before  whom  a  mass  of  authorities  has  been  cited  upon  the 
construction  of  a  will  is  in  the  habit  of  saving,  namely,  that 
very  little  assistance  can  be  derived  in  the  construction  of 
wills  from  authorities.  A  certain  amount  of  principle  is 
established,  and  certain  settled  and  fixed  rules  of  construc- 
tion are  laid  down,  but  they  are  fixed  subject  to  a  very 
important  qualification  with  regard  to  intention.  Certain 
fixed  rules  of  construction  have  no  doubt  been  established 
which  may  well  be  referred  to,  and  your  Lordships  never 
object  to  such  reference.  Amongst  other  things  it  is,  no 
doubt,  laid  down  what  is  the  primary  meaning  of  a  "resid- 
uary legatee"  standing  alone ;  but  the  wills  of  testators  are 
424]  always  to  be  construed,  in  the  first  *instance,  accord- 
ing to  what  can  be  plainly  and  sufficiently  collected  from 
the  words  the  testator  has  used<  however  untechnical  may 
be  his  application  of  them,  subject  always  to  this,  that  the 
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decided  cases  are  landmarks  to  prevent  any  court  from  as- 
saming,  from  a  supposed  intention,  which  may  be  apparent 
to  the  mind  of  one  judge,  and  not  so  apparent  to  the  mind 
of  another,  anything  contrary  to  the  settled  construction  of 
the  particular  class  of  words,  unless  there  is  something  in 
the  particular  will  which  necessarily  requires  it.  Such  rul^s 
may  be  applicable  from  time  to  time,  but  it  is  very  rarely 
that  they  can  be  applied  to  the  case  before  the  court.  The 
case  of  Kellett  v.  JiellettQ)  at  first  struck  me  with  surprise, 
and  appeared  to  have,  to  some  extent,  a  bearing  upon  the 
case  before  us ;  but  when  the  judgments  of  the  two  learned 
Lords  who  decided  that  case  in  this  House  come  to  be  read, 
I  think  it  will  be  seen  very  clearly  that  they  aflford  very 
little  assistance  as  such  a  landmark  as  I  have  described, 
namely,  by  wav  of  fixing  and  settling  the  meaning  of  a 
phrase,  unless  that  meaning  is  contradicted  by  the  other  con- 
tents of  the  will. 

This  case,  my  Lords,  is  one  in  which  ui)on  the  plain  and 
simple  construction  of  the  words  of  the  will  there  can  be  no 
donbt  or  difficulty  whatever  in  seeing  that  the  testator  con- 
templated having  his  will  performed  as  he  has  expressed  it. 
He  contemplated  who  the  persons  were  who  were  to  perform 
it,  namely,  the  executors ;  he  contemplated  their  performing, 
as  they  were  bound  to  do,  their  duties  with  his  personal 
estate,  and  placed  in  their  hands  the  real  estate  for  the 
same  purposes,  the  general  purposes  of  the  will.  He  did 
so  witn  an  absolute  and  positive  direction  to  sell  it  for  the 
purposes  of  the  will. 

With  regard  to  the  costs,  I  think  the  question  is  of  too 
plain  a  nature  to  need  argument.  I  see  no  reason  in  this 
case  for  a  departure  from  the  ordinary  course,  namely,  giv- 
ing the  heir-at-law  his  costs  of  proving  his  heirship,  and 
also  his  costs  of  appearing  at  the  nearing. 

Lord  Blaoxburn  :  My  Lords,  I  entirely  concur  in  all 
respects  in  the  opinions  which  have  been  pronounced.  A 
great  deal  of  the  argument  in  the  *court  below,  and  [425 
a  good  deal  of  the  ai^ument  at  your  Lordships'  bar,  was 
npon  a  point  which  I  confess  seems  to  me  immaterial  for  any 
question  to  be  decided  here,  namely,  whether  this  schedule, 
which  on  the  face  of  it  states  that  this  testator's  personal 
property  was  somewhere  between  £6,000  and  £7,000  (the 

Precise  amount  is  unimportant),  is  to  be  considered  as 
rough t  into  the  will  or  not.  Upon  that  point,  if  it  were 
material,  I  think  it  is  clearly  settled  that,  in  order  that  it 
should  be  brought  into  the  will  and  incorporated,  it  must 

Q)  8  Dow.,  248. 
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be  shown  that  the  document  is  referred  to  by  the  words  of 
the  will,  and  that  it  is  not  a  document  afterwards  made, 
but  a  document  then  in  existence.  If  it  were  necessary  to 
decide  that,  which  I  do  not  think  it  really  is,  I  should  saj 
that  the  evidence  is  not  satisfactory  here  to  show  that  thus 
schedule  indorsed  npon  the  will  was  in  existence  at  the 
time  when  the  testator  executed,  in  the  presence  of  witnesses, 
the  will  itself.  If  that  be  so,  it  cannot  of  course  be  looked 
at  as  a  document  referred  to.  If  it  were  not  so,  and  if  it 
could  be  looked  to,  then  by  incorporating  what  was  referred 
to,  it  would  have  been  just  as  if  the  testator  had  said  in 
terms.  My  personal  property  I  consider  to  be  between  £6,000 
and  £7,000;  but  I  consider  that  it  would  have  left  the  con- 
struction of  the  will  exactly  the  same  as  if  he  had  said,  I 
consider  it  to  be  between  £16,000  and  £17,000.  I  cannot  see 
that  it  would  have  made  the  slightest  difference  in  the  con- 
struction of  the  will. 

If  it  had  been  a  material  question  for  the  construction  of 
this  will  whether  the  property  was  large  or  was  small,  I 
should  have  thought  that  parol  extraneous  evidence  might 
have  been  taken  to  show  what  it  was  that  the  testator  knew, 
or  believed,  to  be  the  state  of  his  property,  and  then  if  that 
was  what  Sir  James  Wigram  in  his  treatise  calls  ^^  evidence 
explanatory  of  the  words,"  and  showing  what  was  the  in- 
tention of  the  words,  it  would  have  been  relevant  and  mate- 
rial to  be  considered,  but  if  it  was  merely  what  Sir  James 
Wigram  calls  **  evidence  tending  to  prove  intentioii  as  a  fact," 
it  would  be  quite  irrelevant.  Evidence  as  to  what  the  testa- 
tor knew  would  in  this  case  be  quite  irrelevant  to  the  ques- 
tion, which  is.  What  does  the  will  mean  i 

That  being  so,  I  need  scarcely  detain  the  House  by  repeat- 
ing at  much  length  that  which  I  perfectly  agree  in,  which 
426]  has  been  *already  said  by  both  the  noble  and  learned 
Lords  who  have  addressed  your  Lordships.  The  heir-at-law 
of  course  takes  the  real  estate,  unless  there  is  something  in 
the  will  to  show  an  intention  that  it  shall  ^o  to  some  one 
else,  and  the  real  question  is,  taking  the  whole  will  together, 
does  it  show  that  the  testator  intended  that  this  real  estate 
should  be  converted  into  money  for  the  purpose  (showing 
that  intention  on  the  face  of  it)  that  this  money  should  go 
to  the  residuary  legatee.  It  may  be  that  the  landed  estate 
is  turned  into  money  merely  for  a  useless  caprice  on  the  part 
of  the  testator,  letting  the  heir-at-law  take  it,  and  giving  it  to 
nobody  else.  Here  I  think  there  is  ample  to  show  that  it 
was  the  intention  of  the  testator  to  say  that  this  land  should 
be  converted  into  money,  and  that  the  money,  or  rather  the 
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residue  of  the  money  after  the  debts  and  legacies  had  all 
been  paid,  should  go  to  Thomas  Tomlinson,  whom  he  calls 
the  residuary  legatee.  I  do  not  think  that  any  good  would 
be  gained  by  looking  at  the  cases. 

I  quite  agree  with  what  has  been  said  by  both  the  noble 
and  learned  Lords  who  have  preceded  me,  that  the  princi- 
ple is  clear  that  the  intention  is  to  be  got  at  by  attentively 
considering  the  words  of  the  will  itself,  and  that  an  inten- 
tion is  not  to  be  assumed  unless  there  is  something  which 
justifies  us  in  saying  that  the  will  bears  that  meaning. 
With  regard  to  the  cases  cited  as  having  reference  to  wills 
of  the  same  kind,  Kellett  v.  KeUetti^)  seemed  at  first  a  strong 
case,  but  when  you  come  to  see  how  Lord  Manners  in  the 
Court  of  Chancery  in  Ireland  (*),  laid  great  stress  upon  the 
fact  that  the  real  property  was  not  directed  to  be  sold  (*), 
which  in  the  present  case  it  is ;  when  you  observe  how  he 
puts  the  ground  of  his  judgment  (*),  and  when  you  come  to 
see  *what  excessive  doubt  was  expressed  both  by  [427 
Lord  Eldon  and  Lord  Redesdale,  both  of  whom  adopted  the 
rule  of  the  court  thus  stated,  I  think  it  is  not  too  much  to 
say  that  the  decision  in  Kellett  v.  Kellett  f*)  gives  no  farther 
guide  to  a  tribunal,  than  to  say  that  if  tne  will  to  be  con- 
strued is  in  precisely  the  same  words  as  in  the  case  of  Kellett 
V.  Kellett  {')  it  should  be  construed  in  precisely  the  same 
way,  but  if  it  is  not  in  precisely  the  same  words  you  must 
see  for  yourselves  what  the  testator's  intention  was,  as  who 
knows  whether,  if  there  had  been  the  slightest  difference  in 
the  words  of  the  will,  the  doubts  of  Lord  Eldon  and  Lord 
Redesdale  might  not  have  been  changed  into  certainty  the 
other  way.  The  question  is  whether  upon  the  whole  will 
here,  taking  it  altogether,  there  is  not  the  intention  apparent 
to  convert  the  landed  property  for  the  purpose  of  paying 
the  debts  and  legacies,  and  handing  over  the  residue  to 

i')  S  Dow.,  248.  men  executors  to  this  my  last  will  and 
*)  1  Ball  &  B.,  688.  testament  also  my  resiauary  legatees, 
(')  The  important  words  were  that  va-  share  and  share  alike." 
rions  legacies  were  directed  "  to  be  raised  ('*)  Lord  Manners  says  the  intention 
and  leyied  by  my  executors  from  my  to  disinherit  must  be  plainly  shown,  not 
properties."  Then  came  other  legacies  merely  assumed  as  a  matter  of  im plica- 
not  accompanied  by  these  words.  Then  tion,  and  then  observes  of  this  will  that 
came  a  new  sentence:  "The  remainder  it  is  "a  will  that  in  my  view  of  the  mat- 
of  my  property  1  devise  to  my  executors  ter  neither  expresses  nor  implies  an  in- 
to make  good  the  above  sums  */*  after  tention "  of  that  kind ;  and  goes  on  "  if 
which  followed  other  legacies — ^then  the  there  be  any  doubt  the  title  of  the  heir- 
appointment  of  three  gentlemen  "  to  be  at-law  oufht  to  prevail,  that  is  the  estab- 
my  executors  to  this  my  last  will  and  lished  rule  of  this  court,  and  upon  that 
tMtament,  and  guardians  of  the  fortune  principle  I  think  the  heir-at-law  entitled 
of  my  children.  And  1  also  ordain,  ap-  to  a  decree." 
poin',  and  devise  the  said  three  gentle- 
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Thomas  Tomlinson.  I  think  there  is  this,  that  if  the  testa- 
tor had  upon  the  face  of  this  will  said,  "  I  believe  my  per- 
sonalty to  be  £7,000,"  and  then  on  casting  up  the  figures  of 
the  legacies  you  had  found  that  they  came  to  £13,000,  or  if 
the  testator  had  said  upon  the  face  of  the  will  "I  believe 
my  personalty  to  be  £16,b00,"  and  then  as  we  see  had  left 
legacies  to  the  amount  of  £13,000,  leaving  the  surplus  over, 
I  do-not  see  that  it  would  have  affected  the  question  at  all. 
The  testator  shows  an  intention  to  turn  the  land  into  money 
out  and  out,  he  shows  an  intention  that  the  residue,  when 
the  executors  have  paid  the  different  things  that  they  have 
to  pay  from  the  fund,  should  go  to  Thomas  Tomlinson ;  that 
implies  of  necessity  that  the  legacies  should  have  been  paid 
first  in  order  to  get  the  residue.  If  the  legacies  were  more 
than  the  amount  of  the  personalty  he  possessed,  the  object 
of  the  testator  in  turning  the  land  into  money  must  have 
been  to  benefit  the  legatees  by  letting  them  be  paid  in  full. 
If  the  legacies  were  less  than  the  amount  of  his  personalty 
it  would  have  been  an  idle  and  useless  thing  for  the  testator 
428]  to  turn  *his  land  into  money,  except  it  had  been  for 
the  purpose  of  benefiting  Thomas  Tomlinson,  the  residuary 
legatee,  to  whom  he  gave  the  surplus  of  the  fund.  I  there- 
fore think  that  the  question,  whether  there  is  much  or  little 
personalty,  is  (juite  immaterial,  and  upon  the  construction 
of  the  will  I  thing  it  should  be  construed  in  the  same  way 
as  the  Court  of  Appeal  below  has  construed  it. 

As  to  the  question  of  costs,  I  quite  agree  that  there  is 
nothing  to  tafee  this  case  out  of  the  ordinary  and  accus- 
tomed rule. 

Lord  Gordon  entirely  concurred. 

The  Lord  Chancellor  :  Your  Lordships  are  not  in  the 
habit  of  discussing  questions  of  costs  at  this  stage.  Upon 
the  subject  of  the  costs  I  submitted  to  your  Lordships  that 
of  course  if  the  appellant  had  simply  come  here  upon  the 

^uestion  of  construction,  and  had  been  unsuccessful,  your 
lordships  would  have  dismissed  the  appeal  with  costs.  It 
has  happened  that  on  a  question  which,  although  a  question 
of  costs,  is  still,  under  the  circumstances  existing  here,  a 
substantial  one,  and  involves  a  question  as  to  principle,  your 
Lordships  have  come  to  the  conclusion  that  tne  order  of  the 
court  below  must  in  some  respects  be  varied,  and  that  cir- 
cumstance according  to  your  Lordships'  view  will  exempt 
the  appellant  from  paying  to  the  respondent  the  costs  of  the 
appeal. 

Order  appealed  from  in  part  reversed^  and  in 
part  afflrmedy  with  variations. 
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The  foUowiDg  Order  was  afterwards  entered  on  the  Jour- 
nals (•)  :— 

That  the  said  order  of  the  Court  of  Appeal  in  Chancery 
in  Ireland,  of  the  9th  of  Jannary,  1877,  com- 
plained of  in  the  said  appeal,  be,  and  the  same 
IS  hereby  varied  by  omitting  therefrom  after  the 
words  "so  far  as  the  same  declares  the,"  the 
following  words,  namely,  "defendant  William 
Henry  Singleton  as  *heir-at-law  and  the,"  [429 
and  also  by  omitting  after  the  words  "  the  testa- 
tor directed  to  be  sold,"  the  following  words,  "  the 
said  personal  estate  and  the  proceeds  of  the  real 
estate  being  constituted  a  mixed  or  blended  f  and 
in  the  hands  of  the  executors  to  answer  the  pur- 
poses of  the  will  generally,"  and  bv  omitting  after 
the  words  "And  it  is  farther  ordered,  That  the 
said,"  the  words  "  defendant  William  Henry  Sin- 
gleton and  the  said,"  and  also  by  omitting  after 
the  words  "and  the  said  defendants"  the  words 
"respectively  other  than,"  and  inserting  the  word 
"including,"  and  by  inserting  after  the  words 
"such  costs  to  be  taxed  as  executors'  costs,"  the 
words  "And  that  the  defendant  William  Henry 
Singleton  is  entitled  to  add  his  costs  of  appearing 
on  this  appeal  to  the  costs  ordered  to  be  paid  to 
him  by  the  decree  of  the  Vice-Chancellor,"  and 
by  omitting  after  the  words  "appellant  Thomas 
T?omlinson"'  the  words  "and  the  said  defendant 
William  Henry  Singleton,"  and  by  omitting  after 
the  word  "do"  the  word  "respectively,"  and 
also  by  omitting  after  the  word  "  abide  "  the  word 
"their,"  and  inserting  the  word  "his":  And 
it  is  farther  ordered  and  adjudged.  That  the  said 
order,  subject  to  the  above-mentioned  variations, 
be,  and  the  same  is  hereby  affirmed :  And  it  is 
farther  ordered.  That  the  cause  be,  and  the  same 
is  hereby  remitted  back  to  the  Chancery  Division 
of  the  High  Court  of  Justice  in  Ireland  to  do 
therein  as  shall  be  just,  and  consistent  with,  these 
variations  and  this  judgment. 

Lords'  Journals^  4th  February,  1878. 

Solicitors  for  appellant :  Shouhridge  &  May. 
Solicitors  for  respondent :  Hanly  &  CarlisU. 

(>)  See  the  original  Order  to  which  these  variations  are  applicable,  anU,  p.  407. 
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[8  Appeal  Cases,  480.] 

H.L.  (I.),  Feb.  12,  16,  18.  1878. 

[HOUSE  OF  LORDS.] 

430]  *David  Geddis  (Plaintiflf  below),  Appellant;  and 
Proprietors  of  the  Bank  Reservoir  (Defendants  be- 
low), Respondents. 

Local  Act — Pertons  incorporated — Powers  and  DtUie9 — Negligeiux — Flowing  Waier. 

Where  persons  are  incorporated  by  act  of  Parliament  for  a  particular  purpose, 
and  have  full  powers  given  them  to  effect  that  purpose,  if  the  effecting  of  it  may 
occasion  (not  only  in  the  course  of  originally  ezecuUne  the  necessary  works  for  the 
required  purpose,  but  at  recurring  intervals  afterwards)  inconvenience  or  injury  to 
others,  they  may  be  treated  as  under  an  obligation  to  take,  from  time  to  time,  meas- 
ures to  prevent  the  occurrence  of  such  inconvenience  and  injury. 

Where  the  Legislature  has  authorized  certain  persons  to  effect  a  certain  purpose, 
and  has  given  them  the  powers  necessary  to  effect  it,  they  may  exercise  those  pow- 
ers to  their  full  extent  without  incurring  responsibility,  but  in  so  doing  they  must 
not  occasion  any  needless  injury  to  any  one. 

A  local  act  or  Parliament  incorporated  certain  persons  for  the  purpose  of  securing 
a  regular  and  proper  supply  of  water  to  millowners  whose  works  were  situated  on 
the  banks  of  the  River  B.  These  persons  had  powers  given  them  to  collect  the 
waters  of  several  small  streams  into  a  reservoir,  and,  as  often  as  necessary,  to  send 
down  those  waters  to  the  B.  through  the  channel  of  a  stream  called  M.  The  2d 
clause  of  the  act  directed  them  to  "  make,  erect,  construct,  maintain,  repair,  and 
keep,"  by  means  of  a  reservoir,  a  due  and  adeouate  supply  of  water  for  the  River  B. 
at  all  seasons  of  the  year — and  to  enter  on  the  lands  of  the  different  streams  named — 
to  do  what  was  necessary  for  the  conveyance  and  due  regulation  of  the  supply  of 
such  waters,  and  "to  make,  erect,  alter,  maintain,  repair,  widen,  deepen,  scour, 
cleanse,  and  keep  proper  and  sufficient  conduits,  aqueducts,  channels  and  water- 
courses, drains,  feeders,  weirs,  dams,"  d^c,  d^c.  The  82d  clause  g^ve  similar  direc- 
tions, and  ordered  that  the  surplus  water  should  be  returned  into  the  different  streams 
from  which  it  had  been  taken,  and  also  made  provisions  for  supplying  with  water 
the  cattle  depasturing  in  fields  adjoining. 

The  persons  incorporated  under  the  act  erected  the  reservoir,  collected  the  waters 
of  the  different  streams,  and  sent  them  through  the  channel  of  the  M.  to  supply  the 
B.,  but,  after  a  time,  neglected  to  cleanse  the  channel  of  the  M.,  so  that  at  times  it 
overflowed  its  banks  and  did  damage  to  the  lands  of  the  adjoining  proprietors  : 

Hddt  that  under  the  words  of  the  act  there  was  an  obligation  on  the  persons  so 
43 1  ]  incorporated  to  take  care  that  the  due  execution  of  the  works  and  ^operations 
intended  by  the  act,  should  not  be  injurious  to  the  lands  lying  along  the  banks  of 
the  M.,  and  that  the  bed  or  channel  of  the  M.  must  be  cleansed  and  kept  in  a  proper 
state  for  the  flow  and  reflow  of  the  water  that  had  to  pass  through  it 

This  was  an  appeal  against  a  judgment  of  the  Exchequer 
Chamber  in  Ireland,  reversing  a  previous  judgment  of  the 
Court  of  Queen's  Bench  there. 

The  appellant  had  brought  an  action  against  the  respond- 
ents for  damages  occasioned  to  his  lands  by  the  iioodings  of 
water  occurring  in  1872,  which,  as  he  alleged,  were  the  re- 
sult of  negligence  on  the  part  of  the  respondents.  There 
were  several  pleas  ('). 

{})  The  first  count  alleged  that  the  de-    and  to  be  in  and  about  a  farm  and  lands 
fendants  wrongfully  caused  divers  large    of  the  plaintiff  at,  d^c. 
quantities  of  water  to  flow  over  and  upou,        Tho  second  count  stated  that  the  defen- 
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•Isanes  on  all  the  pleaa.  [432 

The  caaae  was  tried  at  the  Samtner  Assizes  at  Antrim,  1874, 
before  Mr.  Justice  Fitzgerald. 

The  defendants  were  (under  the  name  of  the  "Bann  Res- 
ervoir Company")  incorporated  by  the  6  &  7  Will.  4,  c.  xcr 
(local  and  personal),  for  the  purpose  of  applying  a  remedy 
to  the  inconveniences  suffered  by  the  manufacturers  and 
bleachers  of  linen  who  carried  on  their  businesa  along  the 
banks  of  the  river  called  the  Upper  Bann,  from  a  want  of 
Bafficient  water  at  some  seasons  of  the  year  supplied  to  the 
river.  For  this  purpose  they  were  antnorized  to  constmcC 
a  reservoir  for  impounding  the  water  in  rainy  seasons  and 
times  of  flood,  and  turn  into  it  certain  watercourses,  streams, 
&c.,  and  to  convey  and  duly  supply  water  from  the  reser- 

danla  were  poseeaaed  of  t,  reaerroir  at  a  The  defendants  pleaded,  Grat,  a  denial 

place  called  Lough  Island  Reavy,  for  the  of  Iha  acts  alleged. 

Btonge  of  water,  and  were  also  poseeased  Secondly,  as  to  the  first  connt,  tliat 

of  a  watercooree,  U)  wit,  the  River  Mnd-  the  defendaiitB  had  done  what  they  did 

dock,  running  by  and  ia  cloae  proximity  nader   the  act  6  A   7  WilL   i,   c.   icy, 

to  a  cloae  of  the  plaintiff.  Ac,  for  convey-  passed  for  the  mora  regular   supply  ill 

lag  water  from  said  reservoir ;  and  ao  water  to  the   River  Bann ;   and  the  plea 

ni^l^atly,  Ac,  managed  the  B^d  reaer-  traversed  negligence  on  the  part  of  the 

voir,  and    the  water  therein,   and  the  defendanla. 

worki  in  connectioD  therewith,  and  the  As  to  the  Becond  count,  they  denied 

aaid  watercoarse,  that  water  from  the  that  they  were  poBsesaed  of  the  water- 

waervoir  overflowed  the  plainWff'B  land,  course  as  alleged. 

wb^rby  the  land  was  injured  and  the  As  to  the  third  conat,  they  denied  that 
crops  destroyed.  tha  watercourse  was  artificially  con- 
The  third  connt  eat  Ksrth  that  before  etructed—and  that  the  damage  was  occa- 
Ihe  time,  Ac,  the  plaintiff  was  poBaeased  sioned  as  was  alleged.  And  for  a  farther 
of  *  firm  and  lands,  and  the  defendanU  plea  to  the  thira  connt,  the  defendaatt 
were  poesessed  of  a  watercourae.  by  the  said  that  the  watercourse  mentioned  wsa 
defeodanta  artificially  conetracted,  acd  the  River  Muddock,  which  alone  ran  by 
flowing  by  and  past  me  form  and  lands  the  lands  of  the  pUdntiff,  in  the  andent 
of  the  pl^tiff :  and  it  alleged  a  doty  oa  channel  of  the  said  river,  and  was  not 
the  defendants  to  econr,  cleanse,  and  keep  artificially  conatmcted,  nor  were  the  de- 
free  from  obstrnction,  the  bed  and  chan-  fendants  possessed  thereof  otherwise  Uian 
Del  of  the  sud  watercourse,  and.  so  often  that  under  the  act  they  were  entitled  to 
■s  was  necessary,  to  prevent  the  water  in  have  the  water  pass  without  obstruction 
the  watercourse  from  being  penned  back,  through  such  ancient  channel ;  that  the 
and  impeded  from  flowing  in  and  along  only  part  of  the  said  river  which  was  arti 
the  same,  and  to  prevent  it  running  out  fi  in'l-  mn"trii''tf<l  wn-  nlifltH  hi,hT 
of  the  same  into  Che  plaintiff's  land  ;  and  I 
also  it  was  the  duty  of  the  defendants  to 

repair  and  make  good  the  banks  and  sides  l                                                     i   '  i 

of  the  said  watereoorse,  and   to  prevent  [nir  tti     l>iink«    itc    of  'uth  ju  rtiuii  us 

them  from   being  undermined,  Ac.  that  often  as  neoeasary 

they  n^lected  Uieir   duty  and    did   not  And  the  defendants  averred  that  the 

cleanse  and  repair,  Ac,  the  bed  and  chan-  alltiged  caosea  of  action  were  those  which 

Del.  and  make  good  the  banks,  Ac.  of  tha  arusc  dulely  in  reajiect  of  acta  under  tin 


s  necessary,     said  6  A  T  Will.  4.  c  xcv.  and  that  they 
And  by  reason  of  the  premises  the  water    did  not  occur  within  two  ycara  of  the  coin- 
was  penned  back  and  could  not  flow  along    mencemcnt  of  the  action. 
the  watercourse,  bat  ran  over  the  plain, 
tiff's  land,  whereby,  Ac 

24  Eno.  Bep.  41 
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voir  to  the  Bann  for  the  purposes  above  stated.  The  general 
powers  given  to  the  defenaants  were  contained  in  the  2d 
clause  of  the  act,  and  were  described  in  the  following  terms : 
The  defendants  were  ^'authorized  and  empowered  to  make, 
erect,  construct,  maintain,  repair,  and  keep  at  or  near  Lough 
Island  Reavy,  the  Corbet  Lough,  and  the  Deers  Meadow,  &c., 
one  or  more  sufficient  reservoir  or  reservoirs,  as  may  by  such 
company  be  deemed  sufficient  for  the  due  and  adequate  sup- 
ply of  the  said  River  Bann  with  water  at  all  seasons  of  the 
year,"  and  for  the  proper  turning  of  the  mills,  &c.;  and  the 
defendants  were  "  authorized  and  empowered,  by  themselves, 
their  deputies,  agents,  surveyors,  contractors,  officers,  and 
servants,  at  all  convenient  times  to  enter  into  and  upon  the 
said  Lough  Island  Reavy,  Corbet  Lough,  and  Deers  Meadow, 
433]  and  the  *rivers  or  streams  in  the  said  county  of  Down 
called  or  known  as  the  Bann,  Muddock,  Burren,  Slievenal- 
argy,  and  Knockgorm,  and  the  lands  adjacent  thereto  re- 
spectively, or  lying  between  the  said  River  Bann  and  the 
said  Lough  Island  Keavy,  Corbet  Lough,  or  Deers  Meadow, 
or  between  the  said  Lough  Island  Reavy  and  the  said  sev- 
eral rivers  or  streams  called  or  known  as  the  Muddock,  Bar- 
ren, and  Slievenalargy  stream,  or  between  the  said  Corbet 
Lough  and  the  said  rivers  or  streams  called  the  River  Bann 
and  Knockgorm  stream,  or  any  of  them,  and  to  view,  in- 
spect, survey,  and  make  maps  or  plans  of  the  same,  and  in 
and  upon  such  lands  and  hereditaments  as  shall  have  been 
acquired  and  paid  for,  or  for  which  compensation  or  satis- 
faction shall  have  been  given  or  made  in  pursuance  of  this 
act,  to  raise  and  construct  proper  and  substantial  embank- 
ments for  the  making  and  constituting  such  reservoir  or  res- 
ervoirs, and  to  turn  and  divert  into  such  reservoirs  certain 
watercourses,  rivers,  and  streams,  or  feeders,  as  hereinafter 
mentioned,  and  to  convey  the  water  from  such  reservoirs 
into  the  said  River  Bann  for  all  or  any  of  the  purposes  afore- 
said, and  for  the  conveyance  and  due  regulation  of  the  sup- 
ply of  water  to  be  kept  in  the  said  reservoirs,  or  to  be 
conveyed  out  of  them  into  the  said  River  Bann  as  aforesaid, 
and  for  the  security  of  such  reservoirs,  to  make,  erect,  alter, 
maintain,  repair,  widen,  deepen,  scour,  cleanse,  and  keep, 
proper  and  sufficient  conduits,  aqueducts,  channels,  water- 
courses, drains,  feeders,  weirs,  dams,  embankments,  flood- 
gates, sluices,  hatches,  locks,  by-waters,  spill-waters,  and 
other  works,  and  to  erect  and  keep  in  repair  suitable  build- 
ings for  the  accommodation  of  the  said  company,  its  officers 
and  servants." 
The  81st  clause  of  the  £^ct  empowe^d  tl^e  respondents  to 
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divert  the  different  streams  named  therein,  and  the  flood  and 
sarplna  water  of  the  River  Barren,  and  to  apply  them  for 
the  purposes  of  the  act. 

The  82d  section,  after  giving  powers  with  respect  to  cer- 
tain waters  of  the  Knockgorm  stream,  contained  the  follow- 
ing provisos:  "Provided  always  that  a  quantity  of  water 
not  less  than  that  which  shall  or  may  be  so  carried  off  and 
diverted  into  the  said  reservoirs,  or  either  of  them,  from  the 
Kivers  Muddock  and  Bann  as  aforesaid,  shall  afterwards  be 
returned  into  the  present  course  or  bed  of  the  said  rivers  at 
some  place  farther  down  in  the  course  *thereof,  and  [434 
not  more  than  two  statute  miles  from  the  point  or  highest 
points  of  diversion  thereof  as  aforesaid :  Provided  also,  that 
80  much  water  shall  at  all  times  be  allowed  to  flow,  remain, 
and  be  in  the  present  course  of  the  said  Biver  Muddock,  and 
of  the  said  streams  called  Slievenalargy  stream  and  Knock- 
f^orm  stream,  as  may  be  sufficient  for  the  watering  of  the 
cattle  depasturing  in  the  fields  adjoining  thereto,  and  other 
agricultural  purposes." 

The  defendants  contended  that  although  they  had  power 
to  transmit  water  from  their  reservoir  by  the  channel  of  the 
Muddock  to  the  Bann,  they  had  none  to  enter,  from  time  to 
time,  any  of  the  lands  for  the  purpose  of  cleansing,  widen- 
i  og,  or  repairing  the  bed  or  banks  of  the  Muddock  below  the 
feeder,  so  as  to  prevent  the  water  sent  down  from  the  reser- 
voir from  overflowing  the  adjoining  lands,  but  that  any  per- 
son on  whose  lands  they  entered  for  any  such  purpose  might 
treat  them  as  trespassers. 

The  jurors  found,  in  answer  to  questions  specifically  put 
to  them,  first,  that  the  injury  to  the  plaintiff's  crops  was  not 
occasioned  by  his  own  negligence ;  secondly,  that  the  alter- 
ations made  some  time  before  in  the  channel  of  the  Muddock 
iprere  for  the  benefit  of  the  defendants. 

Objections  were  taken  by  the  respondents'  counsel ;  but 
finally  the  learned  judge  directed  a  verdict  for  the  appel- 
lant; the  damages  were,  by  agreement,  fixed  at  £25.  The 
defendants  had  leave  to  move.  A  rule  was  obtained  to  enter 
the  verdict  for  the  respondents;  it  was  argued  and  dis- 
charged. The  case  was  taken  on  error  to  the  Exchequer 
Chamber,  which  reversed  the  decision  of  the  Queen's  Bench 
and  ordered  a  verdict  to  be  entered  for  the  defendants  (the 
respondents)  (*). 

Mr.  C.  HiisseUj  Q.C.,  and  Mr.  Oeorge  H.  Oartlan  (of  the 
Irish  bar),  for  the  appellant :    The  decision  of  the  court  be- 

(1)  It.  Rep.,  11  Com.  Law,  160. 
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low  relieves  the  defendants  from  all  responsibility  for  their 
acts,  or  even  for  their  negligence,  and  exposes  the  plaintiff 
to  continual  injury  without  remedy.  The  defendants  were 
constituted  a  company  for  a  particular  purpose,  which  was 
that  of  supplying  the  millowners  on  the  banks  of  the  Bann 
with  the  water  necessary  to  carrv  on  their  works  with  ad- 
435]  vantage.  *But  the  Legislature  .did  not  intend  that 
that  purpose  was  to  be  attained  without  any  regard  for  the 
rights  and  interests  of  the  landowners  whose  lands  lay  by 
the  side  of  the  Muddock,  which  was  the  channel  through 
which  the  water  was  to  be  conveyed  from  the  reservoir  to  the 
Bann.  The  defendants  were  bound  to  perform  their  duty 
to  the  millowners  with  due  regard  to  the  rights  of  the  land- 
owners. The  power  conferred  for  the  benefit  of  the  former, 
carried  with  it  a  liability  as  to  the  others.  In  Lavrrence  v. 
The  Oreat  Northern  Railway  Company  (^\  the  company 
not  having  used  the  powers  granted  to  it  by  its  act  of  Parlia- 
ment with  proper  care  and  caution,  was  held  liable  for  the 
damage  caused  thereby.  And  the  principle  on  which  such 
cases  must  be  decided  had  been  clearly  laid  down  by  Lord 
EUenborough  in  Weld  v.  T%e  Oas-light  Company  ('),  which 
declared  that  a  company  having  under  an  act  of  Parliament 
powers  the  execution  of  which  might  occasion  mischief,  was 
bound  to  take  especial  precautions  against  the  mischief,  and 
in  default  of  doing  so  was  responsible  in  damages.  That 
principle  had  been  applied  in  The  King  v.  Pease  (*\  and 
also  in  Jones  v.  T7ie  Festiniog  Railway  Company  (*),  and 
was  fully  recognized  in  Fletcher  v.  Rylands  (*). 

Here,  by  their  own  act,  the  defendants  had  power  to 
cleanse  the  river,  and  that  power  became,  under  the  circum- 
stances of  the  case,  a  duty.  This  very  object  of  their  own 
act,  that  of  regularly  supplying  the  mills  on  the  Bann  with 
an  adequate  and  proper  amount  of  water,  would  be  defeated 
if  the  Muddock,  which  was  the  channel  to  be  used  for  that 
supply,  was  left  in  an  unfit  condition  to  pass  the  water  in 
the  re(^uired,  and  none  but  the  required,  quantities.  The 
obligation  was  on  the  respondents,  not  on  the  owners  of  lands 
lying  along  the  banks  of  the  Muddock ;  they  had  no  power 
to  interfere,  but  were  wholly  at  the  mercy  of  the  respondents, 
who  had  the  complete  control  of  the  flow  of  water,  and,  un- 
der the  rule  stated  in  BagnaU  v.  The  London  and  North- 
western Railway  Company  {^\  they  were  liable  to  make 

(»)  16  Q.  B.,  648.  (»)  Law  Rep.,  1  Ex.,  266 ;  Law  Rep.,  8 

O  1  Stark.,  189.  H.  L.,  330. 

(»)  4  B.  A  Ad.,  80.  (•)  7  H.  «k  N.,  423 ;  affirmed  1  H.  A  C, 

(*)  Law  Rep.,  8  Q.  B.,  188.  644. 
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good  damage  from  a  flood  which  they,  by  ordinary  care, 
might  have  prevented. 

*The  principle  now  contended  for  was  applied  in  [436' 
Williams  v.  Oroucott  (*)  even  to  individuals  exercising  their 
ordinary  rights  over  their  own  property,  but  that  principle 
acquired  double  force  when  powers  for  a  certain  general 
purpose  were  given  to  a  body  of  individuals,  whjch  powers 
could  not  be  exercised  without  danger  to  the  rights  of  others. 

Mr.  Sovihgate^  Q.C.,  and  Mr.  Andrews^  Q.C.  (of  the  Irish 
bar),  (Mr.  Lewin  was  with  them),  for  the  respondents :  The 
answer  to  this  claim  is,  that  all  that  has  been  done  here  has 
been  done  under  the  authority  and  in  pursuance  of  the  act 
of  Parliament.  The  consequences  of  wnat  has  been  so  done 
must  be  borne  by  the  appellants.  That  was  the  principle 
which  was  acted  on  in  The  Hammersmith  Railway  Com- 
pany y.  Brand  {*).  There  was  no  pretence 'here  for  saying 
t  hat  the  defendants  had  exceeded  tne  powers  conferred  on 
them,  or  had  act€d  negligently  in  the  exercise  of  those 
powers.  In  the  Parrett  ifamgation  Company  v.  Robins  (*), 
certain  persons  had  been  incorporated  for  the  purpose  of  im- 
proving the  navigation  of  the  Kiver  Parrett,  as  to  which  also 
they  were  authorized  to  take  tolls  for  the  conveyance  of 
^oods  thereon.  They  performed  the  duty,  and  did  improve 
the  navigation,  and  damage  from  the  works  having  occurred 
to  some  of  the  adjoining  lands,  it  was  held  that,  in  the  ab- 
sence of  any  express  enactment  on  the  subject  in  the  act 
i^hich  incorporated  them  and  declared  their  duties,  they 
were  not  liable  for  the  sewerage  of  the  river,  nor  bound  to 
clear  away  weeds,  which,  though  injurious  to  the  adjoining 
lands,  were  no  detriment  to  the  navigation.  Exactly  the 
same  doctrine  was  followed  in  CracTcnell  v.  The  Mayor  and 
Corporaiion  of  Thetford  (*),  where  the  defendants  were  em- 
powered by  a  private  act  of  Parliament  to  make  navigable 
the  Biver  Brandon,  and  to  take  tolls  for  its  navigation. 
They  erected  certain  staunches  for  improving  the  navigation, 
bat  these  staunches  produced  the  effect  of  collecting  the 
weeds  and  soil,  so  that  the  river  overflowed  its  banks.  There 
being  no  provision  to  compel  or  direct  the  defendants  to  cut 
the  weeds  or  dredge  the  accumulated  silt,  unless  it  was 
necessary  to  do  so  for  the  purposes  of  the  navigation,  they 
♦were  held  not  liable  to  an  action  for  damage  occa-  [437 
sioned  by  the  water  overflowing,  though  it  really  arose  from 
that  accumulation.  Here  the  defendants  had  done  all  that 
the  act  empowered  them  to  do — they  had  no  power  to  enter 

0)  4  Best  <fc  S..  149.  (»)  10  M.  <lc  W.'  59S. 

(«)  Uw  Kep..  4  a  L.,  171.  (*)  Law  Rep.,  4  C.  P.>  629. 
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the  lands  of  the  riparian  proprietors  for  the  purpose  of  cleans- 
ing the  bed  of  the  Mudaock,  and  they  were  not  to  be  made 
liable  for  damage  which  arose  from  the  execution  of  the 
works  authorized  by  their  act,  and  with  the  cause  of  which 
damage  they  were  neither  directed,  nor  even  empowered,  to 
interfere. 

The  respondents  here  only  possessed  an  easement  in  the 
bed  of  the  Muddock,  an  easement  granted  only  for  a  par- 
ticular purpose.  That  purpose  they  nad  fulfilled — they  liad 
no  power  beyond  that,  and  consequently  were  under  no 
liability  beyond  it :  Gale  on  Easements  (*),  The  respondents 
could  not  justify  trespassing  on  the  lands  of  the  owners : 
Taylor  v.  Whileheadi^).  The  injury  here  complained  of 
was  one  not  caused  by  the  conduct  of  the  respondents,  and 
the  courts  in  Ireland  had,  after  mature  deliberation,  determ- 
ined that,  in  a  case  like  this,  where  the  damage  arose  with- 
out negligence,  from  the  very  nature  of  the  work  to  be  done, 
liability  did  not  arise:  Boughton  v.  The  Midland  Oreai 
Western  Railway  Company  of  Ireland  (*).  There,  certain 
persons  had  statutory  powers  to  manage  a  canal  for  the  pur- 
poses of  improving  the  navigation  of  it ;  in  the  exercise  of 
those  powers  injury  happened  to  the  plaintiJFs  property, 
but  that  not  being  the  consequence  of  any  actual  negligence 
on  their  part  they  were  held  not  to  be  liable,  as  what  they 
had  done  had  been  done  for  the  very  purposes  authorized 
by  the  act. 

Mr.  C,  Russell  replied,  insisting  that  the  clauses  did  give 
the  power,  and  therefore  implied  the  duty,  to  keep  the  bed  of 
the  Muddock  clear  and  free  for  the  proper  flow  or  the  water. 

Feb.  18.  Lord  Hatherley  :  My  Lords,  I  feel  that  your 
Lordships  have  been  greatly  assisted  in  this  case  by  the  very 
able  arguments  of  the  counsel  on  both  sides ;  but  the  point 
438]  itself  is  clear,  and  after  the  numerous  decisions  *which 
have  taken  place  may  be  considered  as  reduced  to  a  very 
narrow  compass.  We  must  look  carefully  not  into  all  the 
individual  cases,  but  into  the  class  of  decided  cases  turning 
upon  the  point  whether  or  not  a  company,  authorized  by  act 
of  Parliament  to  execute  a  work  that  in  its  operations  may 
do  damage  to  others,  has  exceeded  the  powers  it  possessed, 
or  whether  the  company  has  negligently  exercised  those 
powers  which  had  been  granted  to  it.  The  case  which  seems 
to  have  most  affected  the  minds  of  the  learned  judges  in  the 
court  below  is  the  case  of  CracJcneU  v.  The  Corporation  of 
Thetford(^).    If  a  company,  in  the  position  of  the  defen- 

(')  6th  ed.,  p.  646.  (»)  Ir.  Rep.,  Y  Com.  Law,  169. 

C)  2  Doug.,  745.  (*)  Law  Rep.,  4  C.  P.,  629. 
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dants  tbere,  has  done  nothing  but  that  which  the  act  au- 
thorized— nay,  may  in  a  sense  be  said  to  have  directed — and 
if  the  damage  which  arises  therefrom,  is  not  owing  to  any 
negligence  on  the  part  of  the  company  in  the  mode  of  ex- 
ecuting or  carrying  into  effect  the  powers  given  by  the  act, 
then  the  person  who  is  injuriously  affected  by  that  which 
lias  been  done,  must  either  find  in  the  act  of  Parliament 
something  which  gives  him  compensation,  or  he  must  be 
content  to  be  deprived  of  that  comp)ensation,  becanse  there 
has  been  nothing  done  which  is  inconsistent  with  the  powers 
conferred  by  the  act,  and  with  the  proper  execution  of  those 
powers. 

My  Lords,  I  say  the  proper  mode  of  executing  those 
powers,  because  it  appears  to  me  that  it  is  very  neatly  and 
appositely  put  by  Mr.  Baron  Fitzgerald,  in  giving  his  judg- 
ment in  the  Court  of  Exchequer  Chamber,  in  this  form.  Mr. 
Baron  Fitzgerald  says,  ^^The  substantial  question  raised  on 
the  pleadings  to  the  first  and  second  counts  of  the  declara- 
tion, appears  to  me  to  be  whether  these  acts  of  the  defen- 
dants were  done  in  a  due  exercise  of  their  authority,  under 
the  local  and  personal  statute  which  has  been  mentioned, 
m^ithout  negligence." 

Now,  my  Lords,  the  case  stands  thus.  It  was  necessary, 
as  the  Legislature  supposed,  and  we  must  deem  it  to  have 
l>een  so,  for  the  proper  carrying  on  of  manufacturing  works 
on  the  River  Bann  that  there  should  be  a  more  abundant 
and  a  more  constant  supply  of  water  than-  those  manufact- 
urers possessed,  and  therefore,  in  the  year  1836,  an  act  was 
Eassea  for  the  purpose  of  providing  such  supply.  The  Legis- 
iture  conceived  that  the  formation  of  a  large  reservoir 
*was  desirable,  from  which,  from  time  to  time,  as  [439 
they  might  be  wanted,  the  required  supplies  of  water  could 
be  sent,  which  should  have  the  effect  botn  of  augmenting  the 
supply  and  also  of  regulating  the  periods  of  the  supply. 
That  reservoir  was  to  be  formed  at  a  certain  height  above  the 
level  of  the  River  Bann.  Parliament  thought  that  the  per- 
sons who  should  be  empowered  to  purchase  land  for  the  mak- 
ing of  this  reservoir  should  also  have  power  to  divert  into  it 
certain  streams  and  brooks,  of  which  three  are  specifically 
mentioned,  that  those  streams  or  brooks  having  been  so  di- 
verted into  the  reservoir,  their  waters  should  be  again  con- 
veyed by  other  means  (which  I  mnst  presently  refer  to)  into 
the  River  Bann.  Of  tnose  three  rivers  one  was  the  River 
Muddock,  another  the  Slievenalargy,  and  the  third  was 
caUed  the  Burren.  Now,  anterior  to  this  operation,  the 
reservoir  which  was  to  be  formed  at  Lough  Island  Reavy  did 
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not,  as  I  understand  it,  receive  the  waters  of  the  Muddock, 
and,  I  think,  did  not  receive  the  waters  of  the  Barren. 
Therefore,  if  any  waters  from  the  Muddock  or  the  Barren 
were  bronght  into  this  reservoir  they  would  augment  the 
waters  in  the  reservoir  in  proportion  as  they  were  introduced 
into  it,  and  those  waters  being  so  augmented  and  increased 
in  volume,  the  commissioners  were  directed  to  do  this :  They 
were  authorized  by  the  2d  section  to  make  use  of  the  River 
Muddock  for  the  purpose  of  supplying  the  reservoir,  but 
they  were  placed  by  the  82d  section  under  the  necessity,  by 
an  express  provision  of  the  act,  of  carrying  back  into  the 
River  Muddock  at  least  as  much  water  as  they  should  have 
abstracted  from  it.  There  was  no  maximum  limit,  and 
therefore  nothing  to  prevent  their  sending  down  as  much 
more  water  as  they  liked,  bat  at  least  as  much  water  was  to 
be  sent  down  into  the  River  Bann  as  they  had  abstracted 
from  the  Muddock  in  order  to  bring  it  into  the  reservoir  at 
Lough  Island  Reavy. 

My  Lords,  the  course  taken  by  the  corporators  was  this, 
and  it  appears  to  have  been  a  compliance  with  the  act  of 
Parliament.  They  introduced  the  waters  of  the  Muddock 
into  the  reservoir,  and  then  in  order  to  get  an  equal  quan- 
tity out  of  the  reservoir,  so  as  to  pour  back  the  supply 
taken  from  the  River  Muddock  into  the  River  Bann,  they 
had  to  make  what  has  been  called  by  the  counsel  an  artificial 
440  iink  or  cut,  which  link  or  cut  would  proceed  *from 
the  reservoir  to  the  main  stream  of  the  Muddock,  and  would 
thus  carry  the  quantity  of  water  they  were  bound  to  supply 
back  again  to  the  River  Bann.  They  did,  therefore,  supply 
that  quantity  of  water,  which  they  had  taken  through  the 
medium  of  the  Muddock,  back  to  the  Bann  by  means  of  an 
artificial  channel,  and  they  had  the  opportunity,  when  that 
artificial  channel  or  cut  was  made,  of  pouring  down  as 
much  more  water  as  they  might  possess  in  the  reservoir, 
there  being  nothing  to  prevent  their  doing  so ;  they  could 
send  it  into  the  Bann  by  means  of  this  medium  of  commu- 
nication between  the  reservoir  and  the  River  Bann. 

Now,  my  Lords,  the  corporators  having  made  an  artificial 
link,  they,  whether  rightly  or  wrongly,  made  use  of  the 
channel  of  the  Muddock  as  it  existed,  to  receive  the  waters 
coming  from  the  reservoir  through  the  medium  of  the  arti- 
ficial aqueduct  or  link.  In  that  way  the  waters  went  from 
the  reservoir  down  the  Muddock,  back  into  the  River  Bann. 
After  they  had  made  the  artificial  link  they  used  the  Mud- 
dock, in  fact,  in  such  a  manner  as  they  thought  proper  for 
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the  purpose  of  conveying  the  water  to  the  Bann.  In  so 
using  the  Muddock  there  is  evidence  before  us  showing  that 
they  did  in  point  of  fact  (I  am  not  now  applying  this  to  the 
third  count  in  the  action),  not  far  from  the  particular  farm 
which  belongs  to. the  plaintiff  in  the  cause,  make  cuts  which 
widened  the  river,  which  river  appears  to  have  been  of  ex- 
tremely narrow  dimensions — so  narrow  in  parts  as  to  be  what 
we  should  scarcely  call  by  the  name  of  a  river-r-only  four, 
five,  or  six  feet  wide,  I  believe.  They  widened  it  at  one  part, 
so  that  instead  of  being  about  five  feet  wide,  it  became  six- 
teen or  seventeen  feet  wide.  Then  what  happened  was  this : 
whereas  in  its  ordinary  course,  independently  of  its  being 
so  widened,  the  river  was  usually  but  scantily  supplied  in 
summer,  being  in  fact  in  times  of  drought  almost  absolutely 
dry,  there  were  only  little  pools  of  water  from  place  to  place 
along  its  course.  The  operation  of  the  corporators  through 
the  medium  of  their  reservoir  was  this :  in  order  to  supply 
the  River  Bann  with  such  water  as  they  thought  necessary 
to  supply  it  with,  with  regularity  from  time  to  time  in  sea- 
sons of  the  jeHi  when  it  had  been  somewhat  below  its  ordi- 
nary level,  in  the  summer  season  in  particular,  they  poured 
down  such  a  supply  that  the  water  overflowed  the  banks  of 
the  Muddock,  and  overflowing  the  ^banks  of  the  [441 
Muddock,  came  into  the  adjacent  fields,  and  among  others, 
on  to  the  fields  occupied  by  the  plaintiff,  and  destroyed  his 
oat  crops,  and  others  which  he  specified,  doing  damage  to 
the  amount  of  £25, 

The  plaintiff  has  brought  his  action,  therefore,  against  the 
the  defendants  for  this  damage,  averring  in  his  summons  and 
plaint :  [His  Lordship  here  stated  the  counts  in  the  action, 
see  anie^  p.  431.] 

It  is  in  evidence  in  this  case  that  the  water  did  in  fact  flow 
over  the  plaintiff' s  land,  and  did  in  fact  damage  it  as  I  have 
described.  It  is  farther  in  evidence  that  that  was  dne  to  the 
additional  quantitv  of  water  which  had  been  poured  down 
by  the  defendants  from  their  reservoir.  The  bed  of  the  Mud- 
dock was,  for  what  reason  we  shall  presently  inquire,  insuf- 
ficient to  receive  and  carry  off  this  additional  quantity  of 
water,^  and  therefore,  not  having  sufficient  channel  through 
which  to  flow,  the  water  was  compelled  to  flow,  and  did  flow 
(for  that  is  in  evidence),  over  some  little  amount  of  artificial 
banking  which  had  been  placed  by  the  water's  side,  and  did 
the  damage  which  I  have  described.  The  cause  undoubtedly 
was  the  supply  of  water  in  those  unusual  quantities  beyond 
the  quantities  which  had  before  been  naturally  accustomed 
to  flow  through  the  river.  The  effect  of  changing  and  vary- 
24  Eno.  Rep.  42 
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ing  the  supply  from  time  to  time  was,  as  the  evidence  shows, 
to  undermine  the  banks  and  to  throw  down  a  portion  of  the 
banks  from  the  side  of  the  river  into  the  bed  and  body  of 
the  river,  thereby  to  raise  up  the  bed  and  body  of  the  river, 
and  so  to  cause  an  overflow  W  means  of  an  operation  which 
could  be  distinctly  traced  to  the  defendants'  reservoir.  This 
silting  up  and  partial  closing  up  of  the  bed  or  channel  of 
the  river  had  the  effect  of  injuring  the  plaintiff's  land  and 
crops,  in  a  manner  and  to  an  amount  that  had  never  before 
occurred,  and  this  was  done  by  the  defendants  in  the  carry- 
ing on  of  their  operations. 

It  was  said  this  morning  that  there  was  a  lack  of  evidence 
as  to  what  was  the  state  of  things  anterior  to  the  formation 
of  the  works  by  the  corporators.  I  think,  however,  that  that 
is  entirely  met  by  the  evidence  of  a  winess  named  Savage, 
and  of  Mr.  Neville,  and  also  by  this  circumstance,  that  on 
three  separate  occasions  since  the  commencement  of  the 
442]  works  the  river  was  cleansed  and  placed  *in  such  a 
condition  as  to  carry  off  the  water  sent  down  from  above ; 
and  then  the  witnesses  say  there  was  no  reason  to  complain 
for  the  next  few  years,  and  no  damage  occurred,  because  the 
watercourse  had  been,  as  the  plaintiff  contends  it  ought 
always  to  have  been,  properly  cleansed  and  made  fit  and 
proper  for  carrj^ing  off  the  water  sent  down  from  the  reser- 
voii;  into  the  River  Bann. 

My  Lords,  that  being  so,  I  take  it  that  the  facts  of  the 
case  are  proved.  The  verdict  of  the  jury,  so  far  as  these 
matters  or  fact  are  concerned,  has  been  to  the  effect  that  this 
water  has  not  been  carried  off  in  consequence  of  the  state  of 
the  river  bed  through  which  it  had  to  be  directed,  when  it 
was  conveyed  back  to  the  Bann  from  the  reservoir  up  above. 
That  finding  of  the  jury  appears  to  me  perfectly  to  cor- 
respond with,  and  to  be  supported  by,  the  evidence  which 
has  been  given  in  the  cause.  I  refer  to  the  two  witnesses  I 
have  particularly  mentioned ;  but  there  were  several  others 
to  the  same  effect.  Savage  speaks  more  particularly  to  the 
previous  state  of  things,  and  Mr.  Neville  speaks  to  the  ex- 
isting state  of  things,  as  an  engineer,  and  refers  to  the  two 
matters  I  have  referred  to,  namely,  the  silting  up  of  the  river 
and  the  peculiar  mode  of  supplying  the  water  as  producing 
that  silting  up. 

Now  the  argument  of  the  plaintiff  has  been  this.  He  says, 
either  there  is  an  obligation  cast  upon  you  under  the  express 
words  of  the  act  that  you  should  keep  this  river,  the  Mud- 
dock,  cleansed  and  scoured  and  fitted  for  the  transmission 
of  the  additional  water,  or,  if  there  is  no  such  direct  manda- 
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tory  portion  of  the  act  requiring  yoa  distinctly  so  to  do,  at 
all  events-  you  have  power  given  you  to  carry  into  effect  the 
operations  which  you  are  authorized  by  the  act  to  i)erform, 
and  therefore  you  have  the  power  of  remedying  the  grievance 
w^hich  I  have  complained  of ;  and  that  being  so,  the  maxim 
applies,  sic  tUere  tuo  ut  meumj  non  kedas.  Therefore,  the 
plaintiff  says,  I  will  undertake  to  show  that  there  is  in  the 
act  of  Parliament  a  distinct  power  of  keeping  this  River 
Muddock  in  such  a  state  as  to  allow  the  additional  water 
to  pass  through  it.  And,  that  power  existing,  he  says  that 
the  defendants  ought  to  be  compelled  to  execute  their  work 
and  carry  on  their  operations  in  such  a  way  as  not  to  be 
unnecessarily  injurious  to  him,  the  plaintiff.     As  to  the 

auestion  of  power,  it  appears  to  me  that  there  cannot  be  any 
oubt,  when  we  come  to  read  the  several  sections  to  which 
we  *have  been  referred.  The  act  is  extremely  inarti-  [443 
ficially  framed ;  still  I  think  there  is  enough  in  its  different 
clauses  to  enable  us  to  understand  the  mind  and  intent  of 
-the  Legislature  in  enacting  the  different  provisions  which 
have  been  referred  to. 

My  Lords,  the  act  recites  in  the  preamble  the  importance 
of  the  linen  manufactures  and  the  works  for  the  bleaching 
of  linen  which  have  been  for  many  years  carried  on  in  the 
River  Bann,  and  that  ''great  inconvenience  has  been  felt  by 
persons  engaged  in  that  trade  from  the  scanty  supply  of 
Tpvater  in  the  river  at  certain  seasons  of  the  year,  wholly  in- 
adequate at  such  times  to  the  propelling  of  the  machinery ;' ' 
and  then  that  this  inconvenience  might  be  removed  by  the 
construction  of  a  proper  reservoir  for  impounding  the  water 
in  times  of  flood,  to  be  at  other  times  supplied  and  conveyed 
to  this  river.  It  proceeds  by  the  second  section  to  authorize 
and  empower  the  respondents :  [His  Lordship  read  the  sec- 
tion, see  ante^  p.  432.  ] 

After  providing  for  other  things,  the  respondents  are 
(and  these  words  are  very  important),  "  to  make,  erect, 
alter,  maintain,  repair,  widen,  aeepen,  scour,  cleanse,  and 
keep  proper  and  sufficient  conduits,  aqueducts,  channels, 
-watercourses,  drains, .  feeders,  weirs,  dams,  embankments, 
flood-gates,  sluices,  hatches,  locks,  by-waters,  spill-waters, 
and  other  works,  and  to  erect  and  keep  in  repair  suitable 
baildings." 

My  Lords,  before  construing  the  2d  section  I  will  refer  for 
a  moment  to  the  3d.  The  3d  section  refers,  in  the  ordinary 
way  of  acts  of  Parliament  of  that  time,  to  plans  and  sections 
which  describe  the  lands  which  may  be  taken  for  the  pur- 
poses of  the  act.     Those  plans  and  sections  represent  the 
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lough  which  was  to  form  the  reservoir,  power  being  given 
to  purchase  land  for  the  purpose,  and  then  the  plans  and 
sections  also  describe  and  exhibit  the  place  where  there  was 
to  be  made,  and  where  there  has  since  been  made,  an  arti- 
ficial cut  or  channel  between  the  River  Muddock  and  the 
reservoir  into  which  the  water  of  the  Muddock  was  to  be 
introduced.  And  then,  through  the  medium  of  another  arti- 
ficial cut,  the  same  amount  of  water  was  to  be  supplied  and 
carried  into  the  River  Bann ;  that  cut  is  also  represented 
upon  the  map,  but  the  whole  course  of  the  River  Muddock 
is  not  represented,  and  the  whole  course  of  the  River  Bann 
is  not  represented.  I  mention  that  because  something  was 
444]  ^said  about  the  absence  of  plans  and  sections,  and  the 
absence  of  a  power  of  entering  upon  the  river  and  cleansing 
it  under  any  clause  contained  in  the  act. 

Now  the  question  really  comes  to  this,  whether  or  not 
these  last  words  in  the  2d  section,  'Ho  make,  erect,  alter, 
maintain,  repair,  widen,  deepen,  scour,  cleanse,  and  keep 
proper  and  sufficient  conduits,  aqueducts,  channels,  water- 
courses, drains,"  and  so  on,  do  or  do  not  include  this  por- 
tion of  the  Muddock  where  the  plaintiff's  land  which  has 
been  damaged  is  situated.  The  respondents  have  taken 
upon  themselves  to  make  use  of  the  River  Muddock  itself 
for  conveying  back  to  the  Bann  the  water  which  they  had 
taken  from  it.  They  have  made  use  of  the  River  Muddock 
itself,  so  far  at  least  as  to  make  an  artificial  cut  from  the 
reservoir  joining  itself  on  to  the  River  Muddock,  and  the 
waters  are  returned  to  the  River  Bann  through  the  medium 
of  the  artificial  cut  and  the  Muddock.  Therefore  the  water 
is  supplied  from  time  to  time  to  the  River  Bann  in  the  man- 
ner intended  and  provided  for  by  the  act,  namelv,  as  a  regu- 
lar supply  in  accordance  with  the  necessities  of  the  season, 
for  the  supply  is  to  be  given  when  the  season  would  natur- 
ally leave  the  watercourse  comparatively  dry,  and  it  is  with- 
held when  more  water  would  not  be  required  for  the  purposes 
of  any  of  the  works  connected  with  the  Bann. 

I  cannot  understand,  my  Lords,  how  it  could  be  ai^ed 
that  in  that  state  of  things,  this  artificial  cut  being  made, 
and  this  cut  being  used  as  the  mode  of  conveyance  of  water 
to  the  River  Bann,  and  as  the  mode  of  supplying  the  River 
Bann  with  water,  the  whole  object  being  to  supply  the  River 
Bann  with  water,  this  stream — the  Muddock — is  not  to  be 
deemed  to  fall  within  the  words  I  have  read,  namely,  "  aque- 
ducts, channels,  watercourses,  drains,"  and  so  on.  Un- 
doubtedly the  first  portion  of  the  communication,  that  is  to 
say  the  artificial  link,  as  it  has  been  called,  must,  according 
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to  the  clearest  and  plainest  meaning  of  the  words,  be, an 
"aquednct"  or  a  "channel."  But  why  in  the  world  the 
company  should  not  be  able  to  make  use  of  the  River  Mud- 
dock  as  a  ''channel"  or  watercourse,  when  it  would  be  the 
best  mode  of  carrying  out  the  operations,  I  cannot  conceive. 
It  does  not  appear  to  me  that  anjrthing  in  the  prior  part  of 
the  clause,  wnich  speaks  of  making  an  artificial  cut  and  a 
reservoir,  and  draining  into  it  certain  *watercourses  [445 
and  rivers  and  streams  or  feeders,  at  all  displaces  the  force 
of  the  observation  that  it  is  necessary  to  have  some  mode 
or  other  of  properly  conveying  the  water  by  a  watercourse, 
and  that  if  necessary  the  defendants  should  be  able  to 
make  use  of  that  watercourse  which  they  found  most  con- 
venient. 

The  clause  says,  "  To  make,  erect,  alter,  maintain,  repair" 
the  channels  or  watercourses.  Much  stress  was  laid  ux)on 
the  words  "make  and  erect,"  as  contemplating  new  works 
and  being  more  appropriate  to  new  works,  and  so  they  per- 
ha^  may  be.  But  it  is  not  only  the  making  and  erecting^ 
which  is  referred  to  in  the  clause ;  the  defendants  are  to 
"alter,  maintain,  repair,  widen,  deepen"  channels  or  water- 
courses. They  found  it  desirable  to  widen  this  watercourse 
and  they  found  it  desirable  to  d^pen  it,  accordingly  they 
did  widen  it  and  they  did  deepen  It,  and  having  so  widened 
and  deepened  it  thev  are  empowered  (I  am  onlv  using  the 
word  "empowered"  at  present)  to  "cleanse"  it  and  to 
"keep  it  proper  and  sufficient "  for  its  purpose. 

Well,  my  Lords,  if  they  have  this  power  of  cleansing  it 
and  making  it  proper  and  sufficient,  tne  question  is,  while 
so  using  it  as  they  have  chosen  to  use  it  for  convejdng  water 
into  the  River  Bann  in  the  regular  and  constant  supply  which 
is  thought  desirable  by  the  act — whether,  so  using  it,  they 
are  or  are  not  bound  to  make  reasonable  use  of  all  the  pow- 
ers which  they  possess,  to  do  the  work  in  such  a  manner  as 
shall  be  effective  without  damaging  the  property  of  any 
others  whose  property  thev  may  come  into  contact  with  in 
the  course  of  their  user  of  this  particular  channel  which  they 
have  adopted.  It  appears  to  me  that  when  so  stated  the  case 
becomes  really  clear  of  all  the  authorities  which  have  been 
cited,  and  the  proposition  is  brought  back  simply  to  that 
which  is  stated,  as  I  have  already  said,  by  Mr.  Baron  Fitz- 
gerald, namely,  whether  or  not  they  have  so  exercised  these 
powers  as  to  avoid  negligently  doing  injury  to  others,  and 
whether  the  case  is  not  taken  out  of  tne  principle  laid  down 
in  Cracknell  v.  The  Corporation  of  Thelforai^)  and  other 

(»)  Law  Rep.,  4  C.  P.,  629. 
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cases  cited  in  the  course  of  the  argument  as  authorities 
against  the  present  contention  of  the  appellant. 

I  ought  to  notice  that  it  does  not  rest  wholly  upon  this 
446]  2d  ^section,  but  I  must  call  your  Lordships'  atten- 
tion to  the  82d  section,  which  refers  to  this  particular  river, 
the  River  Muddock.  The  81st  section,  immediately  pre- 
ceding the  one  I  am  about  to  refer  to,  says,  "That  in  onier 
to  provide  a  due  and  sufficient  supply  of  water  in  the  reser- 
voirs to  be  constructed  under  this  act,  and  for  the  purposes 
thereof,  it  is  expedient  that  the  said  company  should  be 
empowered  to  divert  into  the  reservoir  to  be  constructed  at 
or  near  to  Lough  Island  Reavy  as  aforesaid,  the  waters  of 
the  River  Muddock  and  of  Slievenalargy  stream  and  the  sur- 
plus water  of  the  Burren  river  aforesaid  and  to  divert  into 
the  reservoir"  at  Corbet  Lough,  the  water  of  the  Knoch^orm 
stream,  "and  the  surplus  or  flood  waters  of  the  said  Kiver 
Bann,  and  to  cause  all  the  said  rivers  and  streams  to  flow  in 
manner  hereinafter  mentioned ; "  there  it  is  enacted  that  "it 
shall  and  may  be  lawful  for  the  company  by  one  or  more 
good  and  sufficient  conduits  or  aqueducts,  and  which  con- 
duits or  aqueducts  being  at  all  times  furnished  with  proper 
flood-gates  and  sluices  shall  communicate  and  join  with  the 
present  course  of  the  Riv<^  Muddock  "  "  to  divert  and  carry 
off  into  any  reservoir  which  may  hereafter  be  constructed 
under  this  act,  at  or  near  to  Lough  Island  Reavy,  all  or  so 
much  of  the  water  of  the  River  Muddock  as  to  the  company 
shall  seem  right,  and  that  it  shall  also  be  lawful  for  the  said 
company"  "to  turn,  divert,  and  carry  off  into"  the  reser- 
voir all  or  so  much  of  the  water  of  the  Slievenalargy  stream 
as  thej  shall  think  right,  and  then  the  same  with  regard  to 
the  River  Burren. 

That  being  provided,  the  82d  section  says  it  shall  be  law- 
ful for  the  respondents  "  bj^  one  or  more  good  and  sufficient 
conduits  or  aq^ueducts  furnished  as  aforesaid,  to  turn,  divert, 
and  carry  off  into  any  reservoir  which  may  hereafter  be  con- 
structed under  this  act,  at  or  near  to  the  Corbet  Lough,  all 
or  so  much  of  the  water  of  Knockgorm  stream  as  to  the  said 
company  shall  seem  ri^ht ;  and  that  it  shall  al^o  be  lawful 
for  the  said  company  in  manner  aforesaid  to  turn,  divert, 
and  carry  off  into  the  said  last  mentioned  reservoir,  and 
from  such  part  of  the  said  River  Bann  above  the  weir  now 
occupied  by  Samuel  Ervin  and  David  Dixon,  or  one  of  them, 
as  to  the  said  company  shall  seem  right,  so  much  of  the 
water  thereof  as  shall  flow  into  and  along  a  channel  or  aque- 
duct of  any  convenient  width."  Then  there  is  this  pro- 
447]    vision :  "Provided  *always,  that  a  quantity  of  water 
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not  less  than  that  which  shall  or  ma^  be  so  carried  off  and 
diverted  into  the  said  reservoirs,  or  either  of  them,  from  the 
Sivers  Maddock  and  Bann  as  aforesaid,  shall  afterwards 
be  returned  into  the  present  course  or  bed  of  the  said  rivers 
respectively,  at  some  place  farther  down  in  the  course 
thereof,  and  not  more  than  two  statute  miles  from  the  point 
or  highest  points  of  diversion  thereof  as  aforesaid :  pro- 
Tided  also,  that  so  much  water  shall  at  all  times  be  allowed 
to  flow,  remain,  and  be  in  the  present  course  of  the  said 
River  Muddock,  and  of  the  said  streams  called  Slievenalargy 
stream  and  Knockgorm  stream,  as  may  be  sufficient  for  the 
mratering  of  the  cattle  depasturing  in  the  fields  adjoining 
thereto,  and  other  agricultural  purposes." 

That,  my  Lords,  shows  the  course  intended  by  the  Legis- 
lature to  be  taken  by  the  respondents,  that  they  should  have 
foil  power  of  brining  this  water  into  the  lough,  and  that 
they  should  have  the  duty  imposed  on  them  of  sending  back 
at  least  as  much  as  they  take.  There  being  nothing  to  pre- 
vent their  sending  down  as  much  more  as  they  think  proper, 
and  they  having  the  express  injunction  laid  upon  them  to 
make  a  communication  between  the  lough  and  the  Muddock 
for  the  purpose  of  restoring  to  the  Muddock  that  wbich  they 
have  taKen  from  it,  it  follows  plainly  that  they  would  have 
the  i>ower  of  making  use  of  the  Muddock  as  the  aqueduct 
or  watercourse  through  which  the  water  may  be  conveved 
to  the  Bann ;  and  having  power  so  to  make  use  of  jt,'  tney 
-would  have  the  power  to  scour  and  cleanse  it  from  time  to 
time ;  and  if  they  have  the  x>ower  of  so  cleansing  it,  it  ap- 
pears to  me,  my  Lords,  that  a  person  who  is  injured  by  their 
introducing  the  water  in  the  manner  in  which  it  has  been 
introduced,  that  is  to  say,  not  by  a  natural  flow,  and  at  such 
times  and  in  such  quantities  as  it  had  been  accustomed  to 
come  down  the  Muddock,  but  in  the  quantities  and  at  the 
times  required,  in  order  to  carry  out  the  duties  imposed  upon 
them  by  the  act  of  Parliament,  were  bound  to  keep  clear  the 
channel  they  had  so  provided  and  used  in  order  that  they 
might  not,  by  reason  of  the  additional  amount  and  quantity 
of  water  they  so  sent  down,  and  by  reason  of  the  mode  and 
times  in  which  they  sent  it  down,  occasion  the  damage  which 
has  been  occasioned  to  the  plaintiff. 

♦Though  the  87th  and  SStfi  clauses  were  referred  to  [448 
in  argument  I  do  not  think  that  there  is  any  necessity  to 
dwell  upon  them  here. 

I  rely  upon  this  as  distinguishing  the  present  case  from 
the  several  cases  which  have  been  cited  before  us,  and  par- 
ticularly the  case  of  Gracknell  v.  The  Mayor  and  Corpora- 
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tion  of  Thetford  (*).  In  that  case,  which  has  been  followed 
by  several  others,  it  seems  to  have  been  laid  down  that  per- 
sons having  powers  to  execute  certain  works,  and  executing 
those  works  in  such  a  manner  as  to  perform  that  duty  in 
compliance  with  an  act  of  Parliament,  and  being  utterly 

fuiltless  of  an^  negligence,  cannot  be  liable  to  an  action, 
f  the  person  injuriously  affected  cannot  find  any  clause  in 
the  act  of  Parliament,  giving  him  compensation  for  the  dam- 
age which  he  has  received,  lie  cannot  obtain  compensation 
for  that  damage  by  way  of  action  against  the  parties  who 
have  done  no  wrong.  That  is  the  simple  proposition  which 
is  laid  down  in  that  case,  and  when  it  is  expressed  in  those 
terms  it  is  impossible  for  anybody  to  find  any  fault  with  iL 
As  my  noble  and  learned  friend  (Lord  Selborne)  has  observ^ 
there  are  other  cases  far  more  like  this  case  than  that  of  the 
corporation  of  Thetford. 

In  the  Theiford  Gasei^)  what  occurred  was  this;  there 
was  a  power  to  a  company  to  facilitate  the  navigation  of  a 
river  hj  means  of  making  certain  alterations  and  improve- 
ments in  it ;  a  part  of  the  necessary  alterations  was  the  plac- 
ing of  stanchions  in  the  river ;  when  the  river  was  so  altered 
and  improved  weeds  grew  up  in  it  with  which  the  company 
had  nothing  to  do ;  they  grew  up  neither  more  nor  less  by 
reason  of  anything  that  the  company  had  done.  It  was  said 
that  the  silting  of  the  river  had  been  increased  by  means  of 
those  stanchions,  but  they  were  necessary  to  the  work  and 
could  not  be  removed ;  but  nothing  had  been  of  its  own  ac- 
cord done  by  the  compan;^^  which  could  be  said  to  be  the 
cause  of  the  injury  the  plaintiff  had  sustained.  Now  in  this 
case  we  have  this  state  of  things.  The  respondents  have  the 
power  to  execute  a  work  of  this  description,  and'  to  make 
channels  and  cuts,  ai^d  not  only  so,  but  they  have  also  the 
power  to  widen  and  deepen  cuts  and  watercourses.  Having 
that  power,  and  having  the  power  of  using  those  water- 
courses to  communicate  between  the  reservoir  and  the  River 
449]  *Bann,  they  have  chosen  to  exercise  that  power  in  a 
manner  injurious  to  the  plaintiff  owing  to  their  not  having 
seen,  in  the  first  instance,  the  necessity  of  making  provision 
for  the  additional  quantities  of  water  that  would  be  sent 
down,  and  at  the  varying  periods  at  which  they  would  be 
sent  down.  The  defendants  neglected  to  make  the  provision 
they  should  have  made  for  carrying  that  water  off  in  such  a 
manner  as  would  have  prevented  the  occurrence,  to  the 
plaintiff,  of  a  damage  which  never  had  occurred  to  him  be- 
fore, and  which  was,  as  the  jury  found,  attributable  to  the 

0)  Law  Rep.,  4  C.  P.,  629. 
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works  SO  executed.  This  case  is  not  within  the  principle  of 
the  Thetford  Ca8e{^\  nor  within  any  principle  which  could 
be  laid  aown  with  regard  to  parties  "keeping  themselves  en- 
tirely within  their  powers,  and  taking  care  that  the  powers 
of  an  act  of  Parliament,  when  exercised,  shall  be  exercised 
in  a  manner  to  prevent  needless  injury.  We  are  not  bound, 
nor  entitled,  to  suppose  that  they  will  wilfully  do  injury  by 
the  exercise  of  the  legislative  powers  which  have  been  given 
to  them ;  but  it  appears  to  me  clearly  and  plainly  that  they 
should  use  every  precaution,  by  the  exercise  either  of  their 
powers  created  by  the  act  of  Parliament  itself,  or  of  their 
common  law  powers,  to  prevent  damage  and  injury  being 
done  to  others  through  whose  property  the  works  or 
operations  are  to  be  carried  on,  and  to  avoid  subjecting 
them  to  consequences  which  they  were  not  bound  to  antici- 
X)ate  from  the  act  of  Parliament,  seeing  that  the  act  also  en- 
abled the  i)arties  who  had  the  power  to  do  so,  to  prevent 
the  mischief. 

It  was  stated  at  the  bar  that  if  we  came  to  the  conclusion 
that  the  decision  of  the  Court  of  Exchequer  Chamber  was 
right,  the  defendants  might  prevent  or  destroy  the  growing 
oi  any  crops  whatever  upon  the  land  in  question,  which  or 
course  would  be  very  serious  to  the  plaintiff.  But  we  can- 
not assume  such  a  result.  The  evidence  shows  that  some 
repairs  were,  some  years  ago,  carried  out  in  this  small  river 
giving  satisfaction  to  the  landowners,  and  that  the  satisfac- 
tion lasted  for  a  few  years  in  consequence  of  the  alterations 
which  were  made,  which  fortunately  seem  to  have  cost  only 
between  £100  and  £200.  It  is  satisfactory  to  hear  that,  for 
a  suggestion  was  made  by  counsel,  that  the  detriment  im- 

Sosra^pon  the  defendants  by  this  liability  to  scour  the  Mud- 
ock  *would  be  fearfully  augmented  by  applying  [450 
the  like  process  of  reasoning  to  the  Bann,  that  the  defen- 
dants would  be  subjected  to  farther  expense  and  inconven- 
ience. It  would  not  i)erhaps  be  in  all  respects  to  be 
deprecated  even  if  the  like  reasons  should  be  so  applied,  but 
it  IS  quite  clear  that  upon  the  River  Bann  the  same  argu- 
ment would  not  have  the  same  force  or  application,  because 
that  is  the  ultimate  terminus  to  which  all  the  water  is  to  be 
conveyed.  If  it  is  the  ultimate  terminus  to  which  all  the 
water  is  to  be  conveyed,  that  is  the  very  object  and  intent  of 
the  act  of  Parliament,  and  that  object  is  to  be  carried  into 
effect ;  but,  in  carrying  it  into  effect,  where  the  means  exist 
of  providing  against  injurious  consequences  to  others,  I  ap- 
prehend, tl^t  the  true  construction  of  all  such  powers  given 
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to  companies  is  this :  You  may  carry  out  your  work  to  its 
full  extent,  and  in  some  cases  you  mnist  carry  it  out  to  its 
fullest  extent,  in  the  manner  provided  by  the  act,  but  in  so 
doing  you  shall  not  create  any  needless  injury — you  shall 
use  all  those  precautions  against  injury  to  others  which  you 
would  use  against  injury  to  yourselves  in  carrying  on  a 
similar  work,  and  if  we  find  that  in  carrying  out  your  pow- 
ers damage  has  been  done  by  you,  the  law  will  say  that 
the  powers  which  you  can  exercise  shall  be  exercised  for 
the  prevention  of  mischief. 

My  Lords,  I  recommend  to  your  Lordships  that  the  de- 
cision of  the  Court  of  Exchequer  Chamber  in  Ireland  be  re- 
versed. That  will  consequently  restore  the  judgment  of  the 
Court  of  Queen's  Bench ;  if  so,  all  that  will  be  necessary  will 
be  simply  to  reverse  the  order  of  the  Court  of  Exchequer 
Chamber.  With  regard  to  the  costs  of  the  appeal,  I  should 
propose  to  your  Lordships  to  follow  the  course  which  has 
been  adopted  lately,  namely,  that  the  party  who  has  suc- 
ceeded here  should  be  entitled  to  add  his  costs  of  the  appeal 
to  the  court  below  to  his  costs  here. 

Lord  Selbokne  :  My  Lords,  it  is  admitted  that  if  the 
defendants  are  under  an  obligation  to  maintain  the  bed  of 
the  River  Muddock  as  a  proper  watercourse  for  the  convey- 
ance of  the  water  from  their  reservoir  to  the  River  Bann 
without  unnecessary  damage  to  adjoining  proprietors,  pr 
(what  is  the  same  thing)  to  abstain  from  sending  down  water 
to  the  damage  of  the  adjoining  lands  by  the  River  Muddock, 
451]  *which  that  river,  in  its  actual  state,  is  not  capable 
of  properly  conveying  to  the  Bann,  the  plaintiff  must  suc- 
ceed in  this  action.  I  am  of  opinion  that  the  defendants  are 
under  such  an  obligation. 

The  material  facts  are  these :  The  object  of  the  statutory 
powers  given  to  the  defendants  was  to  provide  proper  reser- 
voirs for  the  impounding  of  water  in  times  of  nood  and 
rainy  seasons  ''to  be  supplied  and  conveyed  to  the  River 
Bann"  for  the  purpose  of  making  the  waters  of  that  river 
adequate  at  all  seasons  to  propel  the  machinery  used  for  the 
purposes  of  the  linen  manufacture  and  bleaching  trade  on 
Its  banks.  It  was  thus  of  the  essence  of  the  undertaking 
that  the  new  supply  of  water  should  be  properly  conveyed, 
not  to  the  River  Muddock,  but  to  the  River  Bann.  By  the 
deposited  plans  and  sections  referred  to  in  the  3d  section 
of  the  act  it  appears  that  the  lands,  which  power  was  taken 
oompulsorily  to  purchase,  included  the  site  of  the  reservoir 
in  question,  and  all  or  some  of  its  feeders,  and  also  the  out- 
l<et  from  it,  down  to  the  junction  of  that  outlet  with  the 
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Hiver  Mardock,  but  that  they  did  not  extend  to  the  bed  of 
the  River  Muddock  itself,  nor  to  any  other  lands  through  or 
over  which  any  water  of  the  reservoir  could  be  conveyed  to 
the  River  Bann.  Upon  these  plans  and  sections  it  must 
certainly  be  taken  that  the  scheme  of  the  undertaking,  as 
laid  by  the  promoters  before  the  Legislature  and  sanctioned 
by  the  act  of  Parliament,  was  that  the  watercourse  of  the 
Kiver  Muddock,  from  the  point  at  which  it  received  the  wa- 
ter flowing  in  by  the  outlet  from  the  reservoir,  was  intended 
to  be  used  for  the  conveyance  of  the  water  stored  up  in 
the  reservoir  to  the  River  Bann ;  and  this  is  confirmed  by 
the  proviso  in  sect.  82,  requiring  a  quantity  of  water  to  be 
returned  into  *'  the  present  course  or  bed  of  the  River  Mud- 
dock," "not  less"  than  that  which  might  have  been  divert- 
ed from  its  upper  course  into  the  reservoir ;  and,  still  more, 
by  the  highly  penal  enactment  in  the  104th  section  against 
those,  not  only  who  might  do  wilful  damage  to  any  reser- 
voir, &c.,  or  other  work  to  be  made  or  erected  by  virtue  of 
the  act,  but  also  "  to  any  bank  or  side  of  the  River  Muddock 
below  the  point  at  which  the  water  flowing  from  the  reser- 
voir at  Lough  Island  Reavy  shall  be  returned  into  the  said 
river." 

Upon  these  facts  it  seems  to  me  that  the  object  of  the 
lie^islature  *would  not  be  sufficiently  provided  for  [452 
and  accomplished,  if  (assuming  the  existing  watercourse  of 
the  Muddock  to  be,  in  fact,  used  by  the  defendants  for  the 
conveyance  of  the  water  from  their  reservoir  to  the  River 
Bann)  the  defendants  had  no  i)ower  conferred  upon  them  to 
alter,  deepen,  widen,  or  otherwise  improve  that  watercourse, 
80  far  as  might  be  necessary  or  proper  for  the  conveyance 
into  the  River  Bann  of  a  proper  supply  of  water  for  the 
purposes  of  the  act,  and  afterwards  from  time  to  time  cleanse 
and  scour  its  bed  and  maintain  and  repair  its  banks,  so  far 
as  those  operations  might  be  necessary  for  the  same  pur- 
pose. It  would  be  strange  indeed  if  (for  the  protection  of 
the  defendants'  undertaking)  the  offence  of  wilfully  break- 
ing down  the  banks  of  the  Muddock  were  constituted  a 
felony,  and  yet  at  the  same  time  no  powers  were  given  to 
the  aefendants  to  repair  those  banks,  and  no  obli^tion 
cast  upon  any  one  else  to  do  so.  The  majority  of  the  judges 
in  the  court  below  appear,  however,  to  have  been  of  opinion 
that  no  such  power  was  in  fact  given  by  this  act  to  the 
defendants ;  and  if  they  had  not  been  of  that  opinion  I  see 
no  reason  to  suppose  that  they  might  not  have  agreed  with 
Chief  Baron  Palles  and  Baron  Fitzgerald,  and  with  the 
Court  of  Queen's  Bench.    The  question  must  of  course  be 
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decided,  not  on  any  a  priori  assumption,  bat  on  the  very 
words  of  the  act ;  but  ii  the  words  of  the  act  will  admit  of 
either  construction,  that  (certainly)  ought  to  be  preferred 
which  is  the  more  probable  and  reasonable,  having  regard 
to  the  purposes  of  tne  act. 

Fartner,  it  appears  to  me  to  be  clear  that  if,  by  this  act 
of  Parliament,  power  is  given  to  the  defendants  to  convey  by 
this  particular  channel  to  the  Biver  Bann,  a  supply  of  water 
which  would  not  otherwise  in  the  same  manner  naturally 
pass  down  that  channel,  and  to  do  all  things  proper  and 
necessary  for  the  conveyance  and  regulation  oi  such  supply 
of  water,  that  power  does  not  enable  or  authorize  them  to 
flood  the  lands  of  the  neighboring  proprietors,  unless  it  ' 
would  be  impossible  to  avoid  or  prevent  such  flooding  by 
any  reasonable  and  proper  use  of  their  statutory  powers. 
For  this  proposition  1  do  not  think  it  necessary  to  cite  au- 
thority ;  but  I  may  say  that  it  appears  to  me  to  be  con- 
sistent with  all  the  authorities  which  have  been  referred  to, 
and  to  rest  upon  very  evident  grounds  of  reason,  justice, 
and  law. 

453]  *Coming  then  to  the  consideration  of  the  2d  section 
of  the  act  upon  which  the  whole  question  depends,  I  find 
there,  in  the  first  place,  a  power  given  to  the  defendants  "at 
all  convenient  times  to  enter  into  and  upon"  {inter  alia) 
"the  River  Muddock  and  the  lands  adjacent  thereto ;"  and 
this  power  does  not  appear  to  me  to  be  limited  with  respect 
to  the  River  Muddock  (as  it  certainly  is  not  with  respect  to 
some  of  the  subjects  mentioned  in  the  same  context)  by  the 
superadded  power  which  follows,  ^^and  to  view,  inspiect, 
survey,  and  make  maps  or  plans  of  the  same."  Looking  to 
the  general  structure  of  the  section,  there  is  no  grammatical 
necessity,  or  even  reason,  for  so  limiting  the  power  of  entry; 
and,  loo*king  to  the  reason  of  the  thing,  it  ought  not  to  be  so 
limited,  if  there  are  other  purposes  of  the  act  for  which  such 
power  of  entry  might  be  proper  and  useful. 

I  next  find  that  the  only  works  expressly  contemplated 
by  this  section  as  works  to  be  constructed  or  executed  on 
lands  to  be  purchased  by  the  defendants  under  the  powers 
of  the  act,  are  the  reservoirs  themselves.  The  means  of 
conveying  the  water  from  those  reservoirs  to  the  Bann  are 
(as  it  would  seem)  assumed  to  be  provided  for  by  the  power 
of  entry  and  the  subsequent  powers ;  which  are  {inter  alia) 
"  to  convey  the  water  from  the  reservoirs  into  the  said  River 
Bann"  (not  into  the  Muddock)  and  "for  the  conveyance 
and  due  regulation  of  the  supmy  of  water  to  be  conveyed 
out  of  the  reservoirs  into  the  Kiver  Bann  as  aforesaid,  to 
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make,  erect,  alter,  maintain,  repair,  widen,  deepen,  scour, 
cleanse,  and  keep,  proper  and  sufficient  conduits,  aqueducts, 
channels,  watercourses,  &c.,  and  other  works." 

The  defendants  say,  that  the  words  '^  alter,  maintain, 
repair,  deepen,  scour,  cleanse,  and  keep"  ought  all  of  them 
to  be  restrained  (by  the  force  of  the  preceding  word  "  make  ") 
to  works  constructed  and  made  de  noDo  by  themselves ;  and 
that  in  the  event  of  the  River  Muddock  being  used  (as  it 
has  been  and  as  it  was  contemplated  by  the  act  that  it 
vould  be  used)  for  the  conveyance  of  the  water  of  this  reser- 
voir to  the  Bann,  they  do  not  apply  to  that  watercourse. 
Sut  why  should  they  be  so  limited  ?  No  such  limitation  is 
grammatically  necessary;  and  it  would,  in  my  opinion,  be 
arbitrary,  improper,  and  unreasonable,  having  regard  to  the 
objects  and  purposes  of  the  act.  By  the  59th  section  ample 
provision  *is  made  for  compensation  to  the  owner  of,  [454 
and  all  persons  interested  in,  all  lands,  tenements,  and 
hereditaments,  which  may  be  damaged  or  injuriously  affected 
by  the  execution  of  any  of  the  powers  of  the  act ;  so  that,  if 
any  person  should  suffer  damage  from  any  operations  of  the 
defendants  in  altering,  maintaining,  repairing,  deepening, 
scouring,  or  cleansing  the  bed  or  banks  of  the  River  Muddock, 
-while  it  is  de  facto  used  under  the  act  as  a  watercourse  b^ 
which  the  supply  of  water  is  conveyed  out  of  this  reservoir 
into  the  River  llann,  full  justice  will  be  done  to  him,  in  the 
manner  usual  when  private  property  is  interfered  with  by 
statutory  authority  for  any  public  purpose.  On  the  other 
hand,  if  the  defendants'  argument  were  correct,  the  Legis- 
lature would  have  authorized  a  work  from  wluch,  after  it 
was  executed  and  constructed,  extensive  damage  of  a  kind 
not  incident  to  or  necessary  for  the  undertaking  might  from 
time  to  time  be  done  to  the  plaintiff's,  and  to  other  private 
property,  without  conferring  on  the  undertakers  those  powers 
(to  say  nothing  of  obligations)  which  were  in  reason  neces- 
sary not  only  to  prevent  such  damage,  but  also  to  secure  the 
safety  and  success  of  the  undertaking  itself ;  and  it  would 
be  at  least  doubtful  (upon  the  same  hypothesis)  whether  the 
persons  so  injured  would  have  any  case  for  compensation 
under  the  69th  section. 

It  appears  to  me  that  according  to  the  true  intent,  and 
also  according  to  the  natural  and  reasonable  construction 
of  the  verjr  words  of  the  statute,  the  plaintiff  is  right ;  and 
that  the  judgment  of  the  Court  of  Exchequer  Chamber  in 
Ireland  ought  to  be  reversed. 

LoBD  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 
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The  whole  question  in  this  case  depends  upon  the  con- 
struction of  the  act  of  Parliament,  which  is  very  inartifi- 
cially  framed  and  very  confusedly  worded,  so  that  it  is  not 
at  all  astonishing  that  there  should  be  some  difficulty  in 
getting  at  its  meaning,  or  that  there  should  have  been  some 
diflference  of  opinion  in  the  courts  below  as  to  what  it  did 
mean.  But  after  the  discussion  which  has  taken  place  I 
find  that  the  only  difference  of  opinion  in  the  Excnequer 
Chamber  is  confined  to  one  small  point — I  mean  small  ia 
455]  *compass — namely,  whether  or  not  the  promoters  of 
this  act,  th^t  is  to  say,  the  persons  now  represented  by  the 
respondents,  have  power  under  the  act  to  cleanse  or  widen, 
or  deepen  or  scour  that  part  of  the  River  Muddock  which 
lay  below  the  point  to  which  the  waters  of  the  reservoir 
were  brought  down,  and  where  they  were  poured  into  the 
River  Muddock.  Upon  that  I  will  say  a  word  or  two  after- 
wards ;  but  at  present  I  will  point  out  to  your  Lordships 
that  all  are  agreed  that  the  effect  of  the  act  is  to  make  a 
reservoir  of  Lough  Island  Reavy,  which  was  originally  a 
small  lake.  The  respondents  made  that  large  reservoir  by 
artificial  works,  and  bronght  into  it  part  of  the  waters  of  the 
River  Muddock  and  a  great  quantity  of  other  waters,  partly 
from  the  River  Burren  and  partly  from  other  streams ;  and, 
that  water  being  thus  accumulated  into  the  reservoir,  they 
have  under  their  act  made  an  artificial  cut  which  brings  it 
down  to  the  River  Muddock  two  miles  below  the  place  where 
the  water  was  diverted  from  the  River  Muddock,  and  pour 
it  in  there. 

It  is  agreed  on  all  sides  that  the  act  requires  the  promoters, 
the  defendants,  to  pour  into  the  channel  of  the  River  Mud- 
dock as  much  water  as,  on  the  average,  used  formerly  to  go. 
It  does  not  mean  that  if  it  happens  to  be  a  high  fiood  they 
are  to  keep  it  up  to  a  high  flood,  or  that  in  summer  they 
are  to  keep  it  to  a  mere  trickle  if  it  was  a  mere  trickle  before  ; 
but  it  means  that  on  the  average  it  is  to  be  as  much  as  it  was 
before.  And  they  have  a  permissive  power,  for  the  benefit 
of  the  millowners  on  the  Bann,  to  send  down  more  water, 
both  greater  in  quantity  and  in  a  different  way  from  what 
would  have  gone  m  the  ordinary  natural  state  of  things  down 
the  Muddock  if  the  act  had  not  been  passed.  Now,  certainly 
the  result  has  been  that  the  channel  of  the  Muddock  as  it  ex- 
ists at  present  is  not  able  to  carry  off  the  water  they  have 
put  into  it,  and  if  they  have  no  powers  to  cleanse  the  chan- 
nel of  the  Muddock,  or  to  alter  it,  which  was  the  view  taken 
by  the  majority  of  the  learned  judges  of  the  Court  of  Ex- 
chequer Chamber  below,  then  they  are  not  liable  to  damages 
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for  doing  that  which  the  act  of  Parliament  authorizes, 
namely,  pouring  part  of  the  water  of  the  reservoir  into  the 
Muddock  that  it  may  go  to  the  Bann.  For  I  take  it,  with- 
out citing  cases,  that  it  is  now  thoroughly  well  established 
that  no  action  will  lie  for  doing  that  which  the  Le^slature 
has  authorized,  *if  it  be  done  without  negligence,  al-  [456 
though  it  does  occasion  damage  to  any  one ;  but  an  action 
does  lie  for  doing  that  which  the  Legislature  has  authorized, 
if  it  be  done  negligently.  And  I  think  that  if  by  a  reason- 
able exercise  of  the  i)ower8,  either  given  by  statute  to  the 
promoters,  or  which  they  have  at  common  law,  the  damage 
could  be  prevented  it  is,  within  this  rule,  "negligence''  not 
to  make  such  reasonable  exercise  of  their  powers.  I  do  not 
think  that  it  will  be  found  that  any  of  tne  cases  (I  do  not 
cite  them)  are  in  conflict  with  that  view  of  the  law. 

Now,  upon  that  view  of  the  law,  if  in  this  case  the  learned 
judges  in  the  Exchequer  Chamber  are  right  in  holding  that 
the  defendants  have  no  power  to  interfere  with  the  cluinnel 
of  the  Muddock  at  all,  of  course  no  action  will  lie  against 
them.  But  if  on  the  other  hand  Baron  Fitzgerald  and  Chief 
Baron  Palles  are  right  in  the  view  which  they  took,  that  they 
have  x>ower  to  do  so^  I  think  that  the  conclusion  becomes 
irresistible  that  they  ought  to  adopt  a  reasonable  exercise 
of  that  power  by  cleansing,  scouring,  widening,  and  deepen- 
ing, the  natural  channel  of  the  Muddock,  so  as  to  make  it 
capable  of  receiving  the  waters  which  they  pour  down  it, 
and  that  not  to  do  so  before  they  poured  down  the  water, 
was  a  neglect  to  make  a  reasonable  use  of  the  powers  given 
to  them  by  the  statute. 

The  whole  question  therefore  comes  round. to  this:  Was 
such  a  power  given  or  was  it  not  i  I  may  say  that  I  incline 
very  much  to  agree  with  what  I  see  was  said  "by  Mr.  Justice 
Lawson,  and  wnat  I  think  appears  to  be  the  opinion  of  all 
the  judges  in  the  Exchequer  Chamber,  that  the  question 
whether  or  not  this  channel  of  the  Muddock  had  been  so 
worked  upon  as  to  be  what  is  properly  called  an  artificial 
channel,  is  really  immaterial,  if  the  defendants  had  worked 
upon  it  and  turned  it  into  an  artifiGial  channel  instead  of 
leaving  it  as  it  was  before,  it  would  not  have  cast  the  obliga- 
tion upon  them,  if  they  had  not  the  power  to  cleanse  and 
scour  it,  and  if  there  is  an  obligation  upon  them  by  a  reason- 
able use  of  their  powers  to  put  the  channel  into  a  proper 
state  to  receive  the  water  they  are  pouring  down,  they  are 
liable  if  they  have  not  fulfilled  that  obligation.  Therefore, 
I  am  much  inclined  to  agree  with  them  that  that  third  count 
was  irrelevant.    However,  the  jurymen  have  found  that  for 
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457]  th®  plaintiff,  and  to  *alter  that  at  all,  if  it  were  to  be 
altered,  would  make  a  very  small  difference  in  the  matter  of 
costs,  and  it  has  not  been  urged  as  a  question  upon  this  ap- 
peal before  your  Lordships. 

Then,  my  Lords,  the  matter  comes  round  as  it  seems  to 
me  entirely  to  the  question  upon  the  true  construction  of  the 
act  of  Parliament  and  the  power  given  by  it.  I  think,  when 
you  see  the  different  sections  of  the  act,  it  comes  to  be  en- 
tirely a  construction  of  the  2d  section.  Do  the  powers  there 
given  to  the  company  for  the  convenience  and  the  due  regu- 
lation of  the  supply  of  water  to  be  kept  in  the  reservoirs  and 
conveyed  out  of  them  into  the  River  Bann,  and  the  powers 
'*to  make,  erect,  alter,  maintain,  widen,  deepen,  scour, 
cleanse,  and  keep  proper  and  sufficient  conduits,  aqueducts, 
channels,  watercourses,"  and  so  forth — do  those  powers 
when  properly  construed  extend  to  this,  that  they  may 
deepen,  cleanse,  and  widen  (for  those  are  the  important 
words)  the  natural  channel  of  the  watercourse  called  the 
Muddock,  into  which  thev  have  poured  their  water,  and 
which  they  have  used  as  the  means  of  conveying  the  water 
from  the  reservoir  to  the  Bann.  I  think  the  words  will  fairly 
bear  that  meaning.  I  agree  with  what  has  been  said  already, 
that  when  we  see  that  to  give  them  that  meaning  will  most 
effectually  carry  out  the  act,  and  will  do  justice,  whilst  the 
other  meaning,  which  does  not  seem  to  me  to  be  a  bit  better 
and  clearer,  will  not  carry  out  the  act  at  all  and  will  not  do 
justice  (for  it  will  destroy  the  property  of  persons  living 
alongside  the  River  Muddock  without  giving  them  compen- 
sation). I  think,  when  we  see  that,  we  ought  to  construe 
the  act  in  such  a  way  as  will  carry  out  the  act,  and  at  the 
same  time  do  justice,  and  we  ought  therefore  to  say  that  the 
defendants  may  "widen,  deepen,  scour,  and  cleanse,"  this 
watercourse,  so  as  to  be  sufficient  for  the  water  carried  into 
it.  That  being  so  it  was  negligence  on  their  part  not  to  do 
it,  and  not  to  do  it  to  such  a  reasonable  extent  as  to  allow 
the  water  they  brought  into  the  Muddock  to  go  down  to  the 
Bann  without  damaging  the  plaintiff's  farm.  I  hope  that 
doing  that  will  not  occasion  great  expense  to  the  defendants ; 
if  it  does  I  am  sorry  for  it.  What  is  apparently  good  ground 
has  been  given  to  us  for  believing  that  the  expense  to  the 
defendants  in  keeping  the  channel  in  a  proper  state  will  not 
be  very  heavy  and  severe ;  but  whether  it  is  heavy  and  severe 
458]  *or  not,  I  think,  having  the  power  to  do  it  they  were 
bound  to  do  it  before  they  sent  the  water  down. 

I  consequently  agree,  my  Lords,  that  the  order  of  the  Ex- 
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cheqaer  Chamber  sboald  be  reversi:^,  and  the  order  of  the 
Court  of  QoeeD's  Bench  restored. 

Lord  Gordon:  My  Lords,  I  am  of  the  same  opinion. 
After  giving  the  fullest  consideration  to  the  arguments  we 
have  heard  and  to  the  opinions  which  have  been  delivered 
in  the  Court  oE  Exchequer  Chamber,  I  think  that  the  judg- 
ment proposed  by  my  noble  and  learned  friend  now  on  the 
'woolsack  should  be  adopted.  I  regret  exceedingly  that 
there  should  have  been  so  mnch  expense  and  discussion  with 
reference  to  a  matter  of  this  kind.  I  think  that  the  defen- 
dants will  probably  find  it  their  better  course  hereafter  to 
undertake  the  cleansing  of  their  river  instead  of  having  re- 
coorse  to  litigation. 

The  following  Order  was  afterwards  entered  in  the  Jour- 
Ordered,  that  the  Order  of  the  Court  of  Exchequer 
Chamber  in  Ireland,  of  the  13th  of  June,  1876,  be 
reversed ;  and  that  the  Order  of  the  Court  of 
Queen's  Bench  in  Ireland,  of  the  9th  of  Jnne, 
1875,  be  restored,  with  costs.  And  the  cause  was 
ordered  to  be  remitted  to  the  Qneen's  Bench  Di- 
vision in  Ireland. 

Lords'  JouTTials,  18tli  Febmary,  1878. 
SoUoitors  for  the  appellant :  Oruse  &  Clay. 
Solicitors  for  the  respondents :  Lewin  &  Co. 


[3  Appeal  Cases,  459.] 

H.L.  (E.),  March  1-4, 1878. 

[HOUSE  OF  LORDa] 

•James  Cundt  and  T.    Bevington,  Appellants;     [459 
and  Thomas  Lindsat  and  Others,  Respondents ('). 

Cot^rad — Fnatd. 


By  ■  purchase  in  market  overt  the  title  obtained  is  Rood  againlt  all  the  world. 

If  Dot  so  purchaanl,  though  purchased  bona  fidt,  the  title  obtained  may  Dot  bo 
g(foA  a^inet  the  reid  owner. 

Where  the  origlna!  owner  has  parted  with  the  chottol  to  A  upon  a  dtfarli/  con- 
tract, thoni^  there  may  be  circumstances  which  enable  that  owner  to  set  aside  that 
cODtrsct.  Uie  bcnajidi  purchaser  from  A  will  obtain  an  iadereaalble  title. 

The  qaestion,  therefore,  in  man;  snch  cases  will  be,  was  there  a  contract  between 
tbe  ori^ioal  owner  and  the  intermediate  pcraon, 

I.,  was  a  manafacturer  in  Ireland;  Alfred  Blcnfcam.  who  occnpied  a  room  in  a 
bouse  looting  into  Wmd  Street,  Chcapside,  wrote  to  L.,  proposing  a  considerable 

rsiiig  16  Eng.  Bep.,  882. 
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purchase  of  L/s  ^)ods,  and  in  his  letter  used  this  address — "87  Wood  Street, 
Cheapaidc,"  and  signed  the  letters  (without  any  initial  for  a  Christian  name)  with  a 
name  so  written  that  it  appeared  to  be  "  Blenkiron  A  Co."  There  was  a  respectable 
firm  of  that  name,  "  W.  Blenkiron  <&  Co.,"  carrying  on  business  at  123  WckmI  Street 
L.  pent  letters,  and  afterwards  supplied  goods,  the  letters,  the  goods,  and  the  inToices 
accompanying  the  goods,  being  all  addressed  to  "  Messrs.  Blenkiron  <fc  Co.,  87  Wood 
Street."  The  goods  were  received  by  Blenkarn  at  that  place,  and  disposed  of  to  the 
defendants,  who  were  entirely  ignorant  of  the  fraud  : 

If(id,  that  no  contract  was  made  with  Blenkarn,  that  even  a  temporary  property 
in  the  goods  never  passed  to  him,  so  that  he  never  had  a  possessory  title  which  he 
could  transfer  to  the  defendants,  who  were  consequently  liable  to  the  plaintifFs  for 
the  value  of  the  goods. 

Appeal  from  a  decision  of  the  Court  of  Appeal,  which 
had  reversed  a  previous  decision  of  the  Queen^s  Bench. 

In  1873,  one  Alfred  Blenkarn  hired  a  room  at  a  comer 
house  in  Wood  Street,  Cheapside — ^it  had  two  side  windows 
opening  into  Wood  Street,  but  though  the  entrance  was  from 
Little  Love  Lane  it  was  by  him  constantly  described  as  37 
Wood  Street,  Cheapside.  His  agreement  for  this  room  was 
460]  signed  "Alfred  Blenkarn."  The  *now  respondents, 
Messrs.  Lindsay  &  Co.,  were  linen  manufacturers,  carrying 
on  business  at  Belfast.  In  the  latter  part  of  1873,  Blenkarn 
wrote  to  the  plaintiffs  on  the  subject  of  a  purchase  from  them 
of  goods  of  their  manufacture — chiefly  cambric  handker- 
chiefs. His  letters  were  written  as  from  '*37  Wood  Street, 
Cheapside,"  where  he  pretended  to  have  a  warehouse,  but  in 
fact  occupied  only  a  room  on  the  top  floor,  and  that  room, 
though  looking  into  Wood  Street  on  one  side,  could  only 
be  reached  from  the  entrance  in  6  Little  Love  Lane.  The 
name  signed  to  these  letters  was  always  signed  without  any 
initial  as  representing  a  Christian  name,  and  was,  besides, 
so  written  as  to  appear  *' Blenkiron  &  Co."  There  was  a 
highly  respectable  firm  of  W.  Blenkiron  &  Son,  carrying  oi> 
business  in  Wood  Street — but  at  number  123  Wood  Street, 
and  not  at  37.  Messrs.  Lindsay,  who  knew  the  respecta- 
bility of  Blenkiron  &  Son,  though  not  the  number  of  the 
house  where  they  carried  on  business,  answered  the  letters, 
and  sent  the  goods  addressed  to  "Messrs.  Blenkiron  &  Co., 
37  Wood  Street,  Cheapside,"  where  they  were  taken  in  at 
once.  The  invoices  sent  with  the  goods  were  always  ad- 
dressed in  tbe  same  way.  Blenkarn  sold  the  goods,  thus 
fraudulently  obtained  from  Messrs.  Lindsay,  to  different 

1)ersons,  and  among  the  rest  he  sold  260  dozen  of  cambric 
landkerchiefs  to  the  Messrs.  Cundy,  who  were  bona  fide 
purchasers,  and  who  resold  them  in  the  ordinary  way  of  their 
trade.  Payment  not  being  made,  an  action  was  commenced 
in  the  Mayor' s  Court  of  London  by  Messrs.  Lindsay,  the 
junior  partner  of  which  firm,  Mr.  Thompson,  made  the 
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ordinary  affidavit  of  debt,  as  against  Alfred  Blenkarn,  and 
therein  named  Alfred  Blenkarn  as  the  debtor.  Blenkarn' s 
fraud  was  soon  discovered,  and  he  was  prosecuted  at  the 
Central  Crioiinal  Court,  and  convicted  and  sentenced. 
Messrs.  Lindsay  then  brought  an  action  against  Messrs. 
Cundy  as  for  unlawful  conversion  of  the  handkerchiefs.  The 
cause  was  tried  before  Mr.  Justice  Blackburn,  who  left  it  to 
the  jury  to  consider  whether  Alfred  Blenkarn,  with  a  fraud- 
ulent intent  to  induce  the  plaintiffs  to  give  him  the  credit 
belonging  to  the  good  character  of  Blenkiron  &  Co.,  wrote 
the  letters,  and  by  fraud  induced  the  plaintiffs  to  send  the 
goods  to  37  Wood  Street — were  they  the  same  goods  as 
those  bought  by  the  defendants — ^and  did  the  plaintiffs  by 
the  affidavit  of  debt  intend,  as  a  matter  of  fact,  to  adopt 
Alfred  Blenkarn  as  *their  debtor.  The  first  and  [461 
second  questions  were  answered  in  the  affirmative,  and  the 
third  in  the  negative.  A  verdict  was  taken  for  the  defen- 
dants, with  leave  reserved  to  move  to  enter  the  verdict  for 
the  plaintiffs.  On  motion  accordingly,  the  court,  after  argu- 
ment, ordered  the  rule  for  entering  judgment  for  the  plain- 
tiffs to  be  discharged,  and  directed  judgment  to  be  entered 
for  the  defendants  (').  On  appeal,  this  decision  was  reversed 
and  judgment  ordered  to  be  entered  for  the  plaintiffs,  Messrs. 
Lindsay  (*).     This  appeal  was  then  brought. 

The  SolicUoT'Oeneral  {Sir  H,  8,  Oiffard)  and  Mr.  Benja- 
min^ Q.C.  (Mr.  B,  Francis  Williams  was  with  them),  for 
the  appellants :  The  question  here  is,  whether  the  property 
in  the  goods  passed  from  the  respondents  to  Blenkarn.  It 
is  submitted  that  it  did  ('). 

A  title  to  goods  may  be  acquired  even  where  they  are  ob- 
tained upon  false  pretences.  Though  it  will  not  be  an  in- 
defeasible title,  and  may  be  voidable,  it  will,  as  to  third 
persons  at  least,  be  good  till  it  has  been  avoided.  It  must 
in  some  sense  pass  the  property,  for  if  it  did  not,  it  may  be 
doubtf al  whether  a  conviction  for  obtaining  the  goods  could 
be  sustained.  Here  it  is  clear  that  there  was  in  the  first  in- 
stance an  intention  on  the  part  of  the  original  owner  that  the 
property  should  pass.  [Lord  Penzance  :  But  was  it  not 
the  intention  that  it  should  pass  to  Blenkiron,  but  not  to 
Blenkarn?]  As  to  some  person  in  Wood  Street  the  inten- 
tion plainly  did  exist  that  it  should  pass.    [Lord  Penzance  : 

0)  1  Q.  6.  D.,  348;  16  £ng.  R.,  392.  owner  after  the  conyiction  of  the  person 

(*)  2  Q.  B.  D.,  96;  19  Enj^.  R.,  237.  who  had  fraudulently  obUined  it.    That 

(*)  There  had  been,  in  the  courts  beluw,  question  was  also  made  the  subject  of 

a  question  as  to  the  effect  of  the  statute  argument  in  this  House,  but  the  judg- 

24  A  25  Vict.  c.  96,  with  regard  to  the  ment  did  not  refer  to  it. 

restitution  of  the  property  to  the  original 


348  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  I«. 

1878  Cundj  v.  Lindsay.  ttL.  (E) 

Is  there  no  distinction  between  the  case  of  a  man  who,  being 
deceived,  enters  into  a  contract,  and  that  of  a  man  who,  be- 
ing also  deceived,  does  not  enter  into  a  contract?]  The  lat- 
ter was  the  case  of  Hardman  v.  Booth  (*),  so  mnch  relied  on 
in  the  coart  below.  Bnt  that  case  is  distinguishable  from 
the  present,  for  there  the  facts  showed  distinctly  that  the  in- 
tention was  to  contract  with  Thomas  Gandell  &  Co.,  and 
462]  with  them  alone ;  and  the  firm  of  Edward  *GandrfI 
&  Todd  was  a  different  firm  and  carried  on  business  at  a  dif- 
ferent place,  and  was  wholly  unknown  to  the  plaintiffs,  and 
Edward  Gandell  having  by  fraud  got  hold  of  the  goods  sent 
to  the  warehouse  of  Thomas  Gandell,  carried  them  off  to  his 
own  place,  and  so  disposed  of  them.  Here  the  plaintiffs 
themselves  sent  the  goods  to  the  person  who  had  corre- 
sponded with  them,  and  who  did  carry  on  business  at  37 
Wood  Street.  The  goods  reached  that  destination,  and  were 
delivered  there  according  to  the  address  which  the  plaintiffs 
had  put  upon  them.  The  facts  of  the  two  cases  were  unlike, 
and  without  in  the  least  doubting  the  decision  in  that  case, 
it  may  well  be  contended  not  to  be  applicable  here.  Here 
the  original  owner  allowed  the  goods  to  remain  in  the  hands 
of  the  person  to  whom  he  had  sent  them,  and  while  there 
they  were  sold  to  the  defendants,  who  were  bona  fide  pur- 
chasers for  value.  After  that  the  vendor  could  no  longer 
follow  them  as  his  own  ;  his  intention  had  been  to  transfer 
them,  and  the  transfer  was  complete.  In  no  way  whatever 
could  the  case  be  compared  to  one  in  which  money  or  a  bill 
of  exchange  was  delivered  to  a  person  for  a  particular  pur- 
pose, and  ne  used  it  for  another,  and  so  could  give  no  title 
whatever  to  a  third  person  to  whom  he  passed  it.  Neither 
was  this  a  delivery  to  B.,  who  stated  himself  to  be  the  agent 
of  some  one  else  when  he  was  not  so ;  it  was  a  delivery  to 
B.  himself.  Credit  was  therefore  given  to  him  ;  it  was  given 
to  Blenkarn  &  Co.,  of  37  Wood  Street.  Then  again,  in  the 
first  instance  Mr.  Thompson,  one  of  the  partners  in  Messrs. 
Lindsay's  house,  made  an  aflSidavit  of  debt  against  Alfred 
Blenkarn,  which  showed  that  the  house  recognized  Blenkarn 
as  the  debtor,  and  the  transaction  was  one  of  a  sale.  That, 
though  not  conclusive  on  the  subject,  was  at  least  strong 
evidence  of  previous  intention.  It  may  be  admitted  that 
where  the  authority  to  part  with  the  property  is  limited, 
and  the  property  is  parted  with  in  disregard  of  that  limited 
authority,  the  title  to  it  would  not  pass,  Reg.  v.  Middle- 
ton  {) ;  but  that  cannot  affect  this  case,  for  here  the  goods 
were  transmitted  by  the  owners  themselves  to  a  person  and 

0)  1  H.  A  C,  808.  C)  Law  Rep.,  2  C.  C.  R.,  88. 
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a  place  described  by  themselves.  The  title  to  the  goods  was 
for  the  time  perfect  in  law,  and,  being  so,  the  transfer  to  the 
defendants  made  daring  that  time,  being  made  bona  fide^ 
could  not  be  impeached :  Pease  v.  *Oloahec  (*).  Till  [463 
the  title  of  Blenkam  was  disaffirmed  it  was  good,  and  the 

Eroperty  disposed  of  in  the  meantime  could  not  afterwards 
e  followed  m  the  hands  of  a  third  person  who  had  honestly 
purchased  it. 

Mr.  WiUs^  Q.C.,  and  Mr.  FuUurtoTiy  for  the  respondents : 
Where  the  circumstances  are  such  that  no  contract  has 
ever  arisen,  mere  delay  in  declaring  a  disaffirmance  cannot 
affect  the  case :  Kingsford  v.  Merry  (') ;  Bovlton  v.  Jones  (') ; 
Bardman  v.  Booth  (*).  Here  there  was  no  contract.  The 
plaintiffs  did  not  know  of  the  existence  of  two  firms  of  names 
similar  to  each  other  carrying  on  business  in  Wood  Street ; 
they  knew  only  of  Blenkiron  &  Co.,  and  thought  they  were 
dealing  with  Blenkiron  i&  Co.,  and  sent  their  goods  to  that 
firm.  But  Blenkiron  &  Co.  knew  nothing  whatever  of  the 
matter.  There  was,  therefore,  no  contract  with  them.  Nor 
was  there  any  with  Blenkarn,  for  by  a  fraud  in  using  the 
name  of  other  persons  he  obtained  possession  of  goods  in- 
tended for  those  other  persons,  and  not  for  him.  There  was, 
therefore,  no  contract  with  him.  If  so,  no  moment  existed 
during  which  a  title  to  the  goods  could  be  given  to  the 
defendants.  Their  conversion  of  the  goods  was  consequently 
unlawful. 

The  Solicitor-General  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  you 
have  in  this  case  to  discharge  a  duty  which  is  always  a 
disagreeable  one  for  any  court,  namely,  to  determine  as 
between  two  parties,  both  of  whom  are  perfectly  innocent, 
upon  which  of  the  two  the  consequences  of  a  fraud  practised 
upon  both  of  them  must  fall.  My  Lords,  in  discharging 
that  duty  vour  Lordships  can  do  no  more  than  apply,. rig- 
orously, tne  settled  and  well  known  rules  of  law.  Now, 
with  regard  to  the  title  to  personal  property,  the  settled  and 
well  known  rules  of  law  mav,  I  take  it,  be  thus  expressed  : 
by  the  law  of  our  country  tne  purchaser  of  a  chattel  takes 
the  chattel  as  a  general  rule  subject  to  what  *may  [464 
turn  out  to  be  certain  intirmities  in  the  title.  If  he  purchases 
the  chattel  in  market  overt  he  obtains  a  title  which  is  good 
against  all  the  world ;  but  if  he  does  not  purchase  the  chattel 
in  market  overt,  and  if  it  turns  out  that  the  chattel  has  been 

C)  Uw  Rep..  1  P.  C,  219.  (»)  2  H.  A  N.,  664,  see  Be  Reed,  8  Ch. 

(«)  1  n.  A  N.,  503.  D.,  128. 

(*)  1  H.  &  C,  80S. 
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found  by  the  person  who  professed  to  sell  it,  the  purchaser 
will  not  obtain  a  title  good  as  against  the  real  owner.  If  it 
turns  out  that  the  chattel  has  been  stolen  by  the  person  who 
has  professed  to  sell  it,  the  purchaser  will  not  obtain  a  title. 
If  it  turns  out  that  the  chattel  has  come  into  the  hands  of 
the  person  who  professed  to  sell  it,  by  a  de facto  contract, 
that  is  to  say,  a  contract  which  has  purported  to  pass  the 
property  to  him  from  the  owner  of  the  property,  tnere  the 
purchaser  will  obtain  a  good  title,  even  although  afterwards 
it  should  appear  that  there  were  circumstances  connected 
with  that  contract,  which  would  enable  the  original  owner 
of  the  goods  to  reduce  it,  and  to  set  it  aside,  because  these 
circumstances  so  enabling  the  original  owner  of  the  goods, 
or  of  the  chattel,  to  reduce  the  contract  and  to  set  it  aside, 
will  not  be  allowed  to  interfere  with  a  title  for  valuable 
consideration  obtained  by  some  third  party  during  the  inter- 
val while  the  contract  remained  unreduced. 

My  Lords,  the  question,  therefore,  in  the  present  case,  as 
your  Lordships  wUl  observe,  really  becomes  the  very  short 
and  simple  one  which  I  am  about  to  state.  Was  there  any 
contract  which,  with  regard  to  the  goods  in  question  in  this 
case,  had  passed  the  property  in  the  goods  from  the  Messrs. 
Lindsay  to  Alfred  BlenKarn  ?  If  there  was  any  contract 
passing  that  property,  even  although,  as  I  have  said,  that 
contract  might  afterwards  be  open  to  a  process  of  reduction, 
upon  the  ground  of  fraud,  still,  in  the  meantime,  Blenkam 
might  have  conveyed  a  good  title  for  valuable  consideration 
to  the  present  appellants. 

Now,  my  Lords,  there  are  two  observations  bearing  upon 
the  solution  of  that  question  which  I  desire  to  make.  In 
the  first  place,  if  the  property  in  the  goods  in  question  passed, 
it  could  only  pass  by  way  of  contract;  there  is  nothing  else 
which  could  have  passea  the  property.  The  second  obser- 
vation is  this,  your  Lordships  are  not  here  embarrassed  by 
any  conflict  of  evidence,  or  any  evidence  whatever  as  to 
conversations  or  as  to  acts  done,  the  whole  history  of  the 
whole  transaction  lies  upon  paper.  The  principal  parties 
465]  ^concerned,  the  respondents  and  JBlenkarn,  never 
came  in  contact  personally — everything  that  was  done  was 
done  by  writing.  What  has  to  be  judged  of,  and  what  the 
jury  in  the  present  case  had  to  judge  of,  was  merely  the 
conclusion  to  be  derived  from  that  writing,  as  applied  to 
the  admitted  facts  of  the  case. 

Now,  my  Lords,  discharging  that  duty  and  answering 
that  inquiry,  what  the  jurors  nave  found  is  in  substance 
'this:  it  is  not  necessary  to  spell  out  the  words,  because  the 
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substance  of  it  is  beyond  all  doubt.  They  have  found  that  by 
the  form  of  the  signatures  to  the  letters  which  were  written 
by  Blenkam,  by  the  mode  in  which  hie  letters  and  his  appli- 
cations to  the  respondents  were  made  out,  and  by  the  way 
in  which  he  left  uncorrected  the  mode  and  form  in  which,  in 
turn,  he  was  addressed  by  the  respondents ;  that  by  all  those 
means  he  led,  and  intended  to  lead,  the  respondents  to  be- 
lieve, and  they  did  believe,  that  the  person  with  whom  they 
were  communicating  was  not  BlenKam,  the  dishonest  and 
irresponsible  man,  but  was  a  well  known  and  solvent  house 
of  Blenkiron  &  Co.,  doing  business  in  the  same  street.  My 
liords,  those  things  are  found  as  matters  of  fact,  and  they 
are  placed  beyond  the  range  of  dispute  and  controversy  in 
the  case. 

If  that  is  so,  what  is  the  consequence  t  It  is  that  Blen- 
kam — the  dishonest  man,  as  I  c^l  him — was  acting  here 

i'ust  in  the  same  way  as  if  he  had  forged  the  signature  of 
blenkiron  &  Co.,  the  respectable  firm,  to  the  applications 
for  goods,  and  as  if,  when,  in  return,  the  goods  were  for- 
'warded  and  letters  were  sent,  accompanying  them,  he  had 
intercepted  the  goods  and  intercepted  the  letters,  and  had 
taken  possession  of  the  goods,  and  of  the  letters  which  were 
addressed  to,  and  intended  for,  not  himself,  but  the  firm  of 
Blenkiron  &  Co.  Now,  my  Lords,  stating  the  matter  shortly 
in  that  way,  I  ask  the  question,  how  is  it  possible  to  imagine 
that  in  that  state  of  things  any  contract  could  have  arisen 
between  the  respondents  and  Blenkarn,  the  dishonest  man  ? 
Of  him  they  knew  nothing,  and  of  him  they  never  thought. 
With  him  they  never  intended  to  deal.  Their  minds 
never,  even  for  an  instant  of  time,  rested  upon  him,  and  as 
between  him  and  them  there  was  no  consensus  of  mind 
-which  could  lead  to  any  agreement  or  any  contract  what- 
ever. As  between  him  and  them  there  was  *merely  [466 
the  one  side  to  a  contract,  where,  in  order  to  produce  a  con- 
tract, two  sides  would  be  required.  With  the  firm  of  Blen- 
kiron &  Co.  of  course  there  was  no  contract,  for  as  to  them 
the  matter  was  entirely  unknown,  and  therefore  the  pretence 
of  a  contract  was  a  failure. 

The  result,  therefore,  my  Lords,  is  this,  that  your  Lord- 
ships have  not  here  to  deal  with  one  of  those  cases  in  which 
there  is  de facto  a  contract  made  which  may  afterwards  be 
impeached  and  set  aside,  on  the  ground  of  fraud ;  but  you 
liave  to  deal  with  a  case  which  ranges  itself  under  a  com- 
pletely different  chapter  of  law,  the  case,  namely,  in  which 
the  contract  never  comes  into  existence.  My  Lords,  that 
being  so,  it  is  idle  to  talk  of  the  property  passing.     The 
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property  remained,  as  it  originally  had  been,  the  property  of 
the  respondents,  and  the  title  wnich  was  attemptea  to  be 
given  to  the  appellants  was  a  title  which  could  not  be  given 
to  them. 

My  Lords,  I  therefore  move  your  Lordships  that  this  ap- 
peal be  dismissed  with  costs,  and  the  judgment  of  the  Court 
of  Appeal  affirmed. 

Lord  Hatherley  :  My  Lords,  I  have  come  to  the  same 
conclusion  as  that  which  has  just  been  expressed  by  my 
noble  and  learned  friend  on  the  woolsack.  The  real  ques- 
tion we  have  to  consider  here,  is  this :  whether  or  not  any 
contract  was  actually  entered  into  between  the  respondents 
and  a  person  named  Alfred  Blenkarn,  who  imposed  upon 
them  in  the  manner  described  in  the  verdict  of  tne  jury;  the 
case  that  was  tried  being  one  as  between  the  alleged  vendors 
and  a  person  who  had  purchased  from  Alfred  Blenkarn. 

Now  the  case  is  simply  this,  as  put  bv  the  learned  judge 
in  the  court  below;  it  was  most  carefully  stated,  as  one 
might  expect  it  would  be  by  that  learned  judge:  "Is  it 
made  out  to  your  satisfaction  that  Alfred  Blenkarn,  with  a 
fraudulent  intent  to  induce  customers  generally,  and  Mr. 
Thomson  in  particular,  to  give  him  the  credit  of  the  good 
character  which  belonged  to  William  Blenkiron  &  Sons, 
wrote  those  letters  in  the  way  you  have  heard,  and  had  those 
invoices  headed  as  you  have  neard,"  and  farther  than  that, 
**  did  he  actually  by  that  fraud  induce  Mr.  Thomson  to  send 
the  goods  "  "  to  37  Wood  Street  ?" 

467]  *Both  these  questions  were  answered  in  the  affirm- 
ative by  the  jury.  What,  then,  was  the  result!  It  was,  that 
there  were  letters  written  by  a  man  endeavoring  by  con- 
trivance and  fraud,  as  appears  upon  the  face  of  tne  letters 
themselves,  to  obtain  the  credit  of  the  well-known  firm  of 
Blenkiron  &  Co.,  Wood  Street.  That  was  done  by  a  falsi- 
fication of  the  signature  of  the  Blenkirons,  writing  his  own 
name  in  such  a  manner  as  that  it  appeared  to  represent  the 
signature  of  that  firm.  And  farther,  his  letters  and  invoices 
were  headed  "  Wood  Street,"  which  was  not  an  accurate 
way  of  heading  them ;  for  he  occupied  only  a  room  on  a 
third  floor,  looking  into  Little  Love  Lane  on  one  side,  and 
looking  into  Wooa  Street  on  the  other.  He  headed  them  in 
that  way,  in  order  that  by  these  two  devices  he  might  rep- 
resent himself  to  the  respondents  as  Blenkiron  of  Wood 
Street.  He  did  that  purposely;  and  it  is  found  that  he  in- 
duced the  respondents  by  that  device  to  send  the  goods  to 
Blenkiron  of  Wood  Street.  I  apprehend,  therefore,  that  if 
there  could  be  said  to  have  been  any  sale  at  all,  it  failed  for 
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want  of  a  purchaser.  The  sale,  if  made  oat  upon  such  a 
transaction  as  this,  would  have  been  a  sale  to  the  Blenkirons 
of  Wood  Street,  if  they  had  chosen  to  adopt  it,  and  to  no 
other  person  whatever — not  to  this  Alfred  Blenkam,  with 
whom  the  respondents  had  not,  and  with  whom  they  did 
not  wish  to  have,  any  dealings  whatever. 

My  Lords,  it  appears  to  me  that  that  brings  the  case 
completely  within  the  authority  of  Hardman  v.  Booth  ('), 
where  it  was  held  that  there  was  no  real  contract  between 
the  parties  by  whom  the  goods  were  delivered  and  the  con- 
coctor  of  the  fraud  who  obtained  possession  of  them,  because 
they  were  not  to  him  sold.  Exactly  in  the  same  way  here, 
there  was  no  real  contract  whatever  with  Alfred  Blenkam ; 
no  goods  had  been  delivered  to  anybody  except  for  the  pur- 
pose of  transferring  the  property  to  filenkiron  (not  Blen- 
Karn) ;  therefore  the  case  reauy  in  substance  is  the  identical 
case  of  Hardman  v.  Booth  (')  over  a^in. 

My  noble  and  learned  friend  who  sits  opposite  to  me  (Lord 
Penzance)  has  called  my  attention  to  a  case  which  seems  to 
have  been  dmded  on  exactly  the  same  principle  as  Hard- 
man  v.  Booth  ('),  and  it  is  worth  while  referring  to  it  as  an 
additional  authority  upon  *that  principle  of  law.  It  [468 
is  the  case  of  Higgons  v.  Burton  (*).  There  one  Dix,  who 
had  been  the  agent  of  a  responsible  firm  that  had  had  deal- 
ings with  the  plaintiff  in  the  action,  was  dismissed  by  his 
employers ;  he  concealed  that  dismissal  from  a  customer  of 
the  firm,  the  plaintiff  in  the  action,  and,  having  concealed 
that  dismissal,  continued  to  obtain  goods  from  him  still  as 
acting  for  the  firm.  The  goods  were  delivered  to  him,  but 
it  was  held  that  that  delivery  was  not  a  delivery  to  any  per- 
son whatever  who  had  purchased  the  goods.  The  goods,  if 
they  had  been  purchased  at  all,  would  have  been  purchased 
by  the  firm  for  which  this  man  had  acted  as  agent ;  but  he 
had  been  dismissed  from  the  agency — there  was  no  contract, 
therefore,  with  the  firm  ;  there  was  no  contract  ever  intended 
between  the  vendors  of  the  goods  and  the  person  who  had 
professed  to  purchase  the  goods  as  the  agent  of  that  firm  ; 
and  the  consequence  was  that  there  was  no  contract  at  all. 
There,  as  here,  the  circumstance  occurred  that  an  innocent 
person  purchasing  the  goods  from  the  person  with  whom 
there  was  no  contract  was  obliged  to  submit  to  his  loss. 
The  i)oint  of  the  case  is  put  so  very  shortly  by  Chief  Baron 
Pollock,  that  I  cannot  do  better  than  adopt  his  reasoning: 
"There  was  no  sale  at  all,  but  a  mere  obtaining  of  goods  by 
false  pretences ;  the  property,  therefore,  did  not  pass  out  of 

0)  1  tt  A  C,  80S.  O  2«  L.  J.  (Ex.),  342. 

24  Eno.  Bep.  46 
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the  plaintiffs."     The  other  judges,  who  were  Barons  Martin, 
Bramwell,  and  Watson,  concnrred  in  that  jadgment. 

Here,  I  say,  exactly  as  in  those  cases  of  Hardman  v. 
Booth  (*),  and  Higgons  v.  Burton  ('),  there  was  no  sale  at 
all ;  there  was  a  representation,  a  false  representation,  made 
by  Blenkarn,  by  which  he  got  goods  sent  to  him,  upon 
applications  from  him  to  become  a  purchaser,  bat  upon  in- 
voices made  out  to  the  firm  of  Blenkiron  &  Co.  But  no 
contract  was  made  with  Blenkarn,  nor  any  contract  was 
made  with  Blenkiron  &  Co.,  because  they  knew  nothing  at 
all  about  it,  and  therefore  there  could  be  no  delivery  of  the 
goods  with  the  intent  to  pass  the  property. 

We  have  been  pressed  very  much  with  an  ingenious  mode 
of  putting  the  case  on  the  part  of  the  counsel  who  have 
argued  with  eminent  ability  for  the  appellants  in  this  case, 
namely,  suppose  this  fraudulent  person  had  gone  himself  to 
469]  the  firm  from  whom  *he  wished  to  obtain  the  goods, 
and  had  represented  that  he  was  a  member  of  one  of  the 
largest  firms  in  London.  Suppose  on  his  making  that  rep- 
resentation the  goods  had  been  delivered  to  him.  Now  I 
am  very  far,  at  all  events  on  the  present  occasion,  from  see- 
ing my  way  to  this,  that  the  goods  being  sold  to  him  as  rep- 
resenting that  firm  he  could  be  treated  in  any  other  way 
than  as  an  agent  of  that  firm,  or  suppose  he  had  said:  ''I 
am  as  rich  as  that  firm.  I  have  transactions  as  large  as  those 
of  that  firm.  I  have  a  large  balance  at  my  bankers ;"  then 
the  sale  would  have  been  a  sale  to  a  fraudulent  purchaser 
on  fraudulent  representations,  and  a  sale  which  would 
have  been  capable  of  being  set  aside,  but  still  a  sale  would 
have  been  made  to  the  person  who  made  those  false  repre- 
sentations; and  the  parting  with  the  goods  in  that  case 
might  possibly — I  say  no  more — have  passed  the  property. 

JBut  this  case  is  an  entirely  different  one.  The  whole  case, 
as  represented  here  is  this ;  from  beginning  to  end  the  re- 
spondents believed  they  were  dealing  with  Blenkiron  &  Co., 
they  made  out  their  invoices  to  Blenkiron  &  Co.,  they  sup- 
posed they  sold  to  Blenkiron  &  Co.,  they  never  sold  in  any 
way  to  Alfred  Blenkarn  ;  and  therefore  Alfred  Blenkarn  can- 
not, by  so  obtaining  the  goods,  have  by  possibility  made  a 
good  title  to  a  purchaser,  as  against  the  owners  of  the  goods, 
who  had  never  in  any  shape  or  way  parted  with  the  prop- 
erty nor  with  anything  more  than  the  possession  of  i^. 

Lord  Penzance  :  My  Lords,  the  findings  of  the  jury  in 
this  case,  coupled  with  the  evidence,  warrant  your  Lordships 
in  concluding  that  the  following  are  the  circumstances  under 

(1)  1  H,  (t  C,  808.  («)  26  L.  J.  (Ex.),  842. 
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which  the  respondents  parted  with  their  goods.  Whether 
by  SO  doing  they  passed  the  property  in  them  to  Alfred 
Blenkarn  is  I  conceive  the  real  question  to  be  determined. 

The  respondents  had  never  seen  or  even  heard  of  Alfred 
Slenkarn,  when  they  received  a  letter  followed  by  several 
others  signed  in  a  manner  which  was  not  absolutely  clear, 
bat  which  the  writer  intended  them  to  take,  and  which  they 
did  take,  to  be  the  signature  of  a  well-known  house  of  Blen- 
kiron  &  Co.,  which  m  fact  *carried  on  business  at  [470 
No.  123  Wood  Street.  The  purport  of  these  letters  was  to 
order  the  goods  now  in  question.  The  house  of  Blenkiron 
&  Co.  was  known  to  the  respondents,  and  it  was  also  known 
that  they  lived  in  Wood  Street,  though  the  respondents  did 
not  know  the  number.  The  respondents  answered  these 
letters,  addressing  their  answers  to  Blenkiron  &  Co.  in 
Wood  Street,  but  in  place  of  No.  123,  they  directed  them  to 
No.  37,  which  was  the  number  given  in  the  letters  as  the  ad- 
dress of  that  firm.  In  the  result  they  sent  oflf  the  goods  now 
in  dispute,  and  addressed  them,  as  they  had  addressed  their 
letters,  to  Blenkiron  &  Co.,  No.  37  Wood  Street,  London. 
It  is  not  doubted  or  disputed  that  throughout  this  corre- 
spondence and  up  to,  and  after,  the  time  that  the  respond- 
ents had  dispatcned  their  goods  to  London,  they  intended 
to  deal  and  believed  they  were  dealing  with  Blenkiron  & 
Co.,  and  with  nobody  else ;  nor  is  it  capable  of  dispute  that, 
when  they  parted  with  the  possession  of  their  goods,  they 
did  so  with  the  intention  that  the  goods  should  pass  into  the 
hands  of  Blenkiron  &  Co.,  to  whom  they  addressed  these 
goods.  The  goods,  however,  were  hot  delivered  to  Blen- 
kiron &  Co.,  to  whom  they  were  addressed,  but  found  their 
way  to  the  hands  of  Alfred  Blenkarn,  owing  to  the  number 
in  Wood  Street  being  given  as  No.  37,  in  place  of  No.  123 — 
a  mistake  which  had  been  purposely  brought  about  by  the 
writer  of  the  letters  as  I  have  before  mentioned,  who  was  no 
other  than  Alfred  Blenkarn,  and  who  had  an  office  or  room 
at  No.  37  Wood  Street. 

In  this  state  of  things,  it  is  not  denied  that  the  contract,  or 
dealing,  which  the  respondents  thought  they  were  entering 
into  with  Blenkiron  &  Co.,  and  in  fulfilment  of  which  they 
parted  with  their  goods,  and  forwarded  them  to  what  they 
thought  was  the  address  of  that  firm,  was  no  contract  at  all 
with  them,  seeing  that  Blenkiron  &  Co.  knew  nothing  of  the 
transaction.  But,  say  the  appellants,  it  was  a  contract  with, 
and  a  good  delivery  to,  Alfred  Blenkarn  so  as  to  pass  the 
property  in  the  goods  to  that  individual,  although  the  goods 
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were  not  addressed  to  him  and  the  respondents  did  not  know 
of  his  existence. 

I  am  not  aware,  my  Lords,  that  there  is  any  decided  case 
in  which  a  sale  and  delivery  intended  to  be  made  to  one 
471]  man,  has  ^been  held  to  be  a  sale  and  delivery  so  as 
to  pass  the  property  to  another,  against  the  intent  and  will 
of  the  vendor.  And  if  this  cannot  be,  it  is  difficult  to  see 
how  the  contention  of  the  appellants  can  be  maintained.  It 
was  indeed  argued  that  as  the  letters  and  goods  were  ad- 
dressed to  No.  37  instead  of  No.  123,  this  constituted  a  deal- 
ing with  the  person  whose  office  was  at  No.  37.  But  to 
justify  this  argument  it  ought  at  least  to  be  shown  that  the 
respondents  knew  that  there  was  such  a  person,  and  that  he 
had  offices  there — whereas  the  contrary  is  the  fact,  and  the 
respondents  only  adopted  the  number  because  it  was  given 
aai  the  address  in  letters  purporting  to  be  signed  **Blen- 
kiron  &  Co." 

My  Lords,  I  am  unable  to  distinguish  this  case  in  prin- 
ciple from  that  of  Hardman  v.  Booth  (*),  to  which  reference 
has  been  made.  In  that  case  Edward  Gandell,  who  obtained 
possession  of  the  plaintiflTs  goods,  pretend^  to  have  au- 
thority to  order  goods  for  Thomas  Grandell  &  Co.,  which  he 
had  not,  and  then  intercepted  the  goods  and  made  away 
with  them  ;  the  court  held  that  there  was  no  contract  witn 
Thomas  Grandell  &  Co.  as  they  had  given  no  authority,  and 
none  with  Edward  Gandell,  who  had  ordered  the  goods,  as 
the  plaintiffs  never  intended  to  deal  with  him. 

In  the  present  case  Alfred  Blenkarn  pretended  that  he  was, 
and  acted  as  if  he  was,  Blenkiron  &  Co.  with  whom  alone 
the  vendors  meant  to  deal.  No  contract  was  ever  intended 
with  him,  and  the  contract  which  was  intended  failed  for 
want  of  another  party  to  it.  In  principle  the  two  cases  seem 
to  me  to  be  quite  alike. 

Another  case  of  a  similar  kind  is  that  of  Higgons  v.  Bur- 
ton ("),  to  which  similar  reasoning  was  applied. 

Hypothetical  cases  were  put  to  your  Lordships  in  argu- 
ment in  which  a  vendor  was  supposed  to  deal  personally 
with  a  swindler,  believing  him  to  be  some  one  else  of  credit 
and  stability,  and  under  this  belief  to  have  actually  delivered 
goods  into  his  hands.  My  Lords,  I  do  not  think  it  necessary 
to  express  an  opinion  upon  the  possible  effect  of  some  cases 
which  I  can  imagine  to  happen  of  this  character,  because 
none  of  such  cases  can  I  think  be  parallel  with  that  which 
your  Lordships  have  now  to  decide.  For  in  the  present 
472]    *case  tne  respondents  were  never  brought  personally 

0)  1  H.  4  C,  808.  («)  26  L.  J.  (Ex.),  842, 
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into  contact  with  Alfred  BlenkarD ;  all  their  letters,  al-' 
though  received  and  answered  by  him,  were  addressed  to 
Blenkiron  &  Co.,  and  intended  for  that  firm  only;  and  finally 
the  goods  in  dispute  were  not  delivered  to  him  at  all,  but 
vrere  sent  to  Blenkiron  &  Co.,  though  at  a  wrong  address. 

This  appeal  ought  therefore,  in  my  opinion,  to  be  dis- 
missed. 

Lord  Gordon  concurred. 

Judgment  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lord^  Journals^  4th  March,  1878. 

Solicitors  for  the  appellants:  Charles  0.  Humphreys 
Jt  Son. 

Solicitors  for  the  respondents:  Ashurst^  Morris^  Crisp 
A  Co. 

See  16  Eng.  Rep.,  405  note ;  19  Eng.  The  bill  of  lading  confers  upon  the 

BfCp.,  242  note  ;  13  Am.  Dec.,  451  note,  person  in  whose  favor  it  is  issned,  or  to 

An  anctioneer  or  factor  who  sells,   whom  it  is  transferred,  the  title  to  the 

stolen  goods  is  liable  to  the  owner  for  goods ;  and  this  although  the  transac- 

their  Talne,  though  he  merely  sells  tion  is  not  intended  to  g^ve  the  {>erma- 

them  for  another  without  knowled^  nent  ownership,  but  to  furnish  security 

of  the  theft  and  pays  over  the  proceeds  for  advances  of  money  or  discount  of 

to  his  employer.  commercial  paper  made  upon  the  faith 

The  first  section  of  the  act  of  March  of  it. 

12,  1844, 1  S.  A  C,  420,  known  as  the  Third  persons  dealing  with  property 

Factors  Act,  does  not  apply  to  consign-  thus  shipped,  though  acting  in  good 

meiits  of  stolen  goods,  but  only  to  con-  faith,  in  the  regular  course  of  business 

fiignments  of  goods  by  persons  to  whom  and  paying  value,  are  affected  by,  and 

thej  have  been  intrusted  by  the  own-  chargeable  with,  constructive  notice  of 

ers  :  Miller  «.  Laws,  4  Cinn.  Law  Bui-  the  contents  of  the  bill  of  lading.     S. 

letin,  123,  Supr.  Ct.,  Cincinnati.  A  D..   correspondents   and  agents  at 

Trover  lies  against  a  person  who  re-  'Buffalo  of  defendant  B.,  who  did  busi- 

mores  a  quantity  of  fence  from  the  ness  in  New  York,  for  the  purpose  of 

land  of  Its  owner,  although  such  per-  filling  an  order  from   B.,  bought  on 

son  was  acting  at  the  time  under  the  their  own  credit  a  boat  load  of  wheat, 

direction  of   town  officers,   and  mis-  taking  a  bill  of  sale  in  their  own  name, 

takenly  supposed  the  fence  to  be  upon  the  vendor  knowing  of  B.  in  the  trans- 

the  lands  of  the  town :  Smith  o.  Colby,  action.     Hie  wheat  was  loaded  upon  a 

67  Maine,  169.  canal  boat  owned  and  navigated  by  per- 

Where  commercial  correspondents,  sons  not  connected  with  B.  The  mas- 
on the  order  of  a  principal,  make  a  pur-  ter  gave  a  bill  of  lading  stating  the 
chase  of  property  ultimately  for  him  shipment  to  be  by  S.  A  D. ,  as  agents 
but  on  their  own  credit,  or  with  their  and  forwarders,  to  New  York,  on  ac- 
own  funds,  and  such  course  is  contem-  count  and  order  of  plaintiff,  with  a  di- 
plaied  when  the  order  is  given,  they  rectiom  appended  to  notify  B.  at  that 
may  retain  title  in  themselves  untU  place.  Plaintiff  discounted  a  draft 
they  are  reimbursed.  This  may  be  drawn  by  8.  A  D.  upon  B.  to  the  order 
done  by  taking  the  bill  of  sale  in  their  of  plaintiffs  cashier,  which  was  accom- 
own  name,  and  when  the  property  is  panied  by  the  bill  of  lading  as  security, 
shipped,  taking  from  the  carrier  a  bill  and  the  avails  were  used  to  pay  for  the 
of  lading  in  such  terms  as  to  show  wheat.  The  draft  was  indorsed  by 
that  they  retain  the  power  of  control  plaintiff  and  forwarded  to  its  corre- 
and  disposition  of  it  spondent  bank  in  New  York,  wiUi  the 
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.bill  of    lading   attached.      Upon  the  bill  negotiating  the  paper  is  not  an  aa- 

draft  was  stamped  a  direction  to  deliver  si^or ;  and  the  fact  that  there  are 

the  bill  to  B.  on  his  acceptance  of  the  other   parties    contingently  liable  as 

draft.     On   the   bill  was   stamped  a  sureties  does  not  affect  the  character  of 

statement  addressed  to  B.  in  substance  the  transaction. 

that  the  wheat  was  pledged  to  plaintiff  Plaintiff  indorsed  a  promissory  note 
as  security  for  payment  of  the  draft ;  for  the  accommodation  of  the  makers 
that  the  wheat  was  put  into  his  custody  for  a  special  purpose  ;  instead  of  being 
in  trust  for  that  pui'pose,  not  to  be  di-  used  for  such  purpose  it  was  transfer- 
verted  to  any  other  use  until  the  draft  red  by  the  makers  to  defendants  in 
was  paid,  and  that  upon  acceptance  payment  of  an  antecedent  debt.    De- 
and  payment  of  the  draft  plaintiff's  fendauts  transferred  the  same  before 
claim  would  cease.     Upon  acceptance  maturity  to  a  bona  fide  holder  for  value, 
of  the  draft  the  bill  of  lading  was  de-  who  collected  it  of  plaintiff.     In  an  ac- 
livered  to  B.,  who,  after  the  wheat  tion  to  recover  the  amount  paid,  held, 
reached  New  York,  but  before  matu-  that  defendants  were  liable  ;  that  hav- 
rity  of  the  draft,  sold  it  at  the  Produce  ing  no  title  or  right  to  the  note  the 
Exchange,  in  that  city,  to  defendants  transfer  by  them  was  a  conversion; 
L.  &  P.,  who  received  it  from  the  car-  and  that  it  was  immaterial  that  they 
rier  and  shipped  it  abroad.     In  an  ac-  acted  in  good  faith  and  in  ignorance 
tion  for  the  conversion  of  the  wheat,  of  plaintiff's  rights, 
held,  that  the  purchase  by  8.  &  D.  did  Also  held,  that  the  damages  sustained 
not  pass  the  title  to  the  wheat  to  B.,  by  plaintiff  was  the  amount   he  had 
but    to    themselves ;    that     the    facts  been  compelled  to  pay. 
showed  their  purpose  to  be  to  bar  B.  It  seems  that  the  plaintiff  in  such 
from  the  right  to  control  or  dispose  of  case  has  an  election  either  to  bring  an 
the  wheat  until  he  paid  the  draft,  and  action  of  trover  for  the  conversion  of 
until  then  plaintiff  retained  the  title ;  the  note,  or  for  money  had  and  re- 
that  B.  therefore,  when  the  wheat  ceune  ceived.  to  recover  the  money  realised 
to  his  hands,  had  no  power  over  it  as  a  by  defendant  on  sale  thereof  :  Com- 
general  owner,  and  could  convey  no  stocks.  Hier,  73  N.  Y.,  200. 
title ;  and  that  L.  &  P.  were  chargeable  Where  a  party,  in  a  lawful  manner 
with  notice  of  the  rights  of  plaintiff,  as  with  the  plaintiff's  consent,  interferes 
evidenced  by  the  bill  of  lading,  and  so  in  an  action  of  ejectment  for  the  pur- 
were  not  protected  by  the  fact  of  pos-  pose  of  testing  his  own  title  and  trying 
session  by  B.  and  acquired  no  title  by  his  own   right  of  possession,  the  fact 
their  purchase.  that  he  thus  united  with  other  defen- 
Defendants  offered  to  prove  on  the  dants  in  the  ejectment  to  maintain  pas- 
trial  an  established  course  of  business  session  as  against  the  title  of  the  plain - 
in  the  trade  between  Buffalo  and  New  tiff,  does  not  render  him  jointly  liable 
York  in  respect  to  transactions  of  this  with  said  defendants  for  mesne  profits, 
kind,  which  was  excluded ;   held,  no  when  he  could  not  prevent  the  t res- 
error  :     Williams    «.     Littlefield    (12  passes,  or  did  not  aid,  abet  or  enconr- 
Wend.,  362),  and  Smith  v.  Lynes,   (5  age    their    commission:    Eastwick  «. 
N.    Y.,   41),    distinguished  ;    Farmers  Saylor,  85  Penn.  St,  Rep.,  1. 
and  Mechanics'  Nat.  Bank  v.  Logan,  A  conversion,  in  the  sense  of  the  law 
74  N.  Y.,  568.  of  trover,  consists  either  in  the  appro- 
The  possessor  of   negotiable  paper  priation  of  the  property  of  another,  or 
has  no  better  or  other  title  to  the  pro-  in  its  own  destruction,  or  in  exercising 
ceeds  arising  from  the  sale  thereof  than  dominion  over  it  in   defiance  of  the 
to  the  paper  itself,  and  if  he  has  no  owner's  right,  or  in  withholding  pos- 
title  to  the  latter  he  can  be  compelled  session  from  him    under  an  adverse 
to  account  to  the  true  owner  for  the  claim  of  title. 

proceeds.  The  mere  act  of  selling  goods  ob- 
it is  immaterial  whether  the  paper  is  tained  from  an  unauthorized  agent, 
the  obligation  of  the  party  entitled  with  no  knowledge  of  the  principal's 
thereto  and  of  no  validity  in  the  hands  title,  will  not  render  a  factor  liable  for 
of  the  wrongdoer,  or  the  obligation  of  a  conversion. 

a  third  person.  To  make  the  factor  liable,  a  demand 

A  maker  of  a  note  or  acceptor  of  a  must  be  made  while  the  goods,  or  their 
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proceeds,  are  in  his  hands ;  or  notice  session  of  a  stolen  horse  by  an  inno- 

of  the  owner's  title  or  want  of  title  in  cent  holder,  or  by  two  or  more  innocent 

the  party  from  whom  they  are  received,  holders,  under  a  claim  of  title,  invests 

most  be  broug^ht  home  to  him ;   and  such  holder  with  a  good  legal  title, 

thus  fix  upon  him  a  wrongful  assertion  and  the  statute  of  limitations  will  bar 

of  dominion  over  them,  in  defiance  of  an  action  for  his  recovery. 

the  owner's  right :   Roach  v.  Turk,  9  The  purchaser  of  a  stolen  horse  does 

Heisk.  (Tenn.),  708.  not  acquire  title  to  the  horse  by  reason 

In  Lower  Canada,  under  the  statute  of  his  purchase  from  the  thief,  but 

of  that  province,   it  has    been  held,  such  purchaser  and  his  vendees  acquire 

that,  notwithstanding  anything    con-  title  by  virtue  of  their  possession  un- 

tained  in  articles  1488  and  2268  of  the  der  claim  of  title  continuing  for  more 

Civil  Code  of  Lower  Canada,  a  valid  than  five  years  before  the  institution 

sale  or  pledge  cannot  be  made  of  stolen  of  the  action  :    Dragoo  o.  Cooper,  9 

goods,  except  in  the  cases  mentioned  Bush  (Ky.),  629. 

in  article  1489,  so  as  to  divest  the  real  Where  a  thief  traded  stolen  property 

owner  of  his  right  to  reclaim  them  from  for  other  property,  and  then  sold  the 

the  purchaser  or  pledgee,  without  re-  latter  to  a  bona  fide  purchaser,  it  was 

imbursing  the  price  paid  for  or  ad-  held,  the  vendee  thereof  in  good  faith 

vmnces  made  on  such  goods,  although  for  value   obtained    a  valid    title  as 

the  purchaser  or  pledgee  may  have  against  the  person  with  whom  the  thief 

bought  or  made  advances  on  the  stolen  imtde  such  trade  :  Titcomb  v.  Wood, 

goods  bona  fide  in  the  ordinary  course  88  Maine,  561. 

of  his  business.  See  Clark  v.  Hayward,  51  Verm.,  14. 

The  words,  "  nor  in  commercial  mat-  If  sold  upon  condition  that  payment 

ters  generally,"  in  article  2268,  do  not  shall  be  made  on  delivery,  title  does 

protect  a  trader  acquiring  stolen  goods  not  pass  to  the  vendee  until  payment 

in  any  commercial  transaction,  whether  or  waiver  thereof  by  the  vendor. 

from  a  trader  dealing  in  sinular  articles  Canada,  Upper  :    Smith  v.  Hobson, 

or  not,  but  apply,  apparently,  to  cases  16  U.  C.  Q.  B.,  868. 

where  the  possession  of  the  goods  is  English :    Kingsford    «.    Merry,   1 

obtained  in  a  commercial  transaction.  Hurl.  &  Norm.,  503|  reversing  11  Ex- 

whether  by  sale  or  otherwise,  hut  un-  chequer,  577. 

der  the  eame  eireumetancee  by  which  a  niinois :  Vanduzor  v.  Allen,  90  Ills., 
saie  wndd  be  protecUd  under  article  499 ;  Allen  v.  Hartfield,  76  I11&,  358. 
1489 :  Cusils  v.  Crawford,  21  Lower  Maine :  Seed  v.  Lord,  66  Maine.  580. 
Can.  Jurist,  1.  Bflassachusetts  :  Haskins  «.  War- 
Where  one  purchases  a  chattel  and  ren,  115  Mass.,  514  ;  Solomon  «.  Hath- 
obtains  possession  by  reason  of  fraud-  away,  126  Mass.,  482 ;  Kenney  v.  In- 
nlent  representations  and  then  sells  to  galls.  Id. ,  488. 

an  innocent  purchaser,  the  title  vests  New  Tork  :    Baker  v,  Boudcault, 

in  the  latter,  though  as  between  vendor  1  Daly,  24,  276  ;  Kinsey  v.  Leggett,  71 

and  vendee  the  former  can  reclaim  the  N.  T.,  887 ;  Hitt  «.  McEenzie,  1  Hun, 

property.  110,  3  Thomp.  &  Cooke,  122  ;  Hammet 

niiBoia  !    Schweizef   v.   Tfacy,    76  v.  Lenniman,  48  N.  T.,  399. 

nia,  ^45.  Ohio:    Wabash,  etc.,  «.  First,  etc., 

Ireland  :    See  Loughnan  v.  Barry,  23  Ohio  St.  R.,  812. 

Irish  Sep.,  5  C.  L.,  588.  Wisconsin  :    Goldsmith  v.  Bryant, 

meatackj :    Vaughn  v.  Hopson,  10  26  Wise.,  34. 

Bosh,  337.  In  the  case  of  an  assignment  by  an 

lilnnesota  :    Cochran  «.  Stewari,  21  insolvent  debtor  for  the  benefit  of  cred- 

Minn.,  435.  itors,  the  rights  of  the  assignee  in  the 

MefW  Tozk :  Malcolm  v.  Loveridge,  property  assigned  are  no  greater  than 

13  Barb.,  372  ;  Fasset  o.  Smith,  23  N.  those  of  the  debtor  prior  to  the  assign- 

Y.,  252 ;  Keyser  v.  Harbeck,  12  N.  Y.  ment. 

Ijsf.  Obs.,  201,  Superior  Court;  Trigg  Wliere  goods  are  sold  for  cash,  de- 
«.  Hitz,  17  Abb.,  436.  livery  and  payment  are  concurrent  con- 
See  Cobb  V.  Dows,  10  N.  Y.,  338,  re-  ditions  of  the  sale  ;    and  a  delivery 
versing  9  Barb.,  230.  made  in  expectation  of  immediate  pay- 
Five  years  continued  adverse  pos-  ment  is  conditional  only;  so  that  if 
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payment  be  refused,  the  vendor  may  tion  may  be  rebatied  by  the  acts  or 

reclaim  the  goods.  declarations  of  the  parties  showing  a 

Where  payment  is  made  by  a  check,  contrary  intent,  and  the  intent,  where 

drawn  by  the  purchaser  on  his  banker,  any  doubt  arises,  is  a  question  of  fact : 

this  is  a  mere  mode  of  making  a  cash  Hammet  9.  Lenniman,  48  N.  Y.,  389  ; 

payment,  and  not  the  acceptance  of  a  Farlow  v.  Ellis,  15  Gray,  229. 

security.     Such  payment  is  conditional  See  Buck  «.  Qrimshaw,  1  £dw.  Chy., 

only,  and  if  the  check  upon  due  pre-  140. 

sentation  is  dishonored,  the  vendor's  In  some  of  the  states  it  is  held  that 

right  to  retake  the  goods  from  the  pur-  where  the  owner  of  property  contracts 

chaser  remains  in  full  force.  to  sell  it  upon  condition  that  title  thereto 

Nor  will  such  right  be  affected  by  a  shall  remain  in  him  and  shall  not  vest 

delay  in  presentment  for  four  days,  in  the  vendee  until  payment  therefor, 

where  the  drawer  has  not  sufficient  that  title  remains  in  the  vendor  though 

funds  in  the  hands  of  the  drawee  for  possession  be  delivered  to  the  vendee, 

the  payment  of  the  check,  and  no  in-  and  that  one  who  purchases  from  the 

jury  arises  to  the  drawer  from  such  vendee  only  acquires  his  interest  in  the 

delay.  property  so  contracted  for. 

Under  such  circumstances,  the  right  Arkansas :  Carroll  «.  Wiggins,  30 

of  the  vendor  to  rescind  the  contract  Ark.,  402. 

will  not  be  lost,  as  between  the  parties,  OaUfomia :  Cardinell  «.  Bennett,  52 

by  a  delay  in  its  exercise,  which  is  not  Cal.,  476. 

indicative  of  an  election  not  to  rescind,  Canada,  Upper ;  Stevenson  v.  Rioe, 

and  is  not  to  the  injury  of  the  other  24  U.  C.  C.  PI.,  249 ;  Weeks  v,  Lalor, 

party:  Hodgson  «.  Barrett,  83  Ohio  St.  8  U.  C.  C.  PL,  239  ;  Mason  v.  Johnson. 

Rep..  68.  27  U.  C.  C.  PI.,  208 ;  Walker  «.  Hy. 

Where  goods  are  sold  for  which  notes  man,  1  U.   C.   App.,  845;  Mason  «. 

are  to  be  given,  and  the  property  is  sub-  Bickle,  2  U.  C.  App.,  291 ;  Nordheimer 

sequently  delivered  by  the  vendor  with-  «.  Robinson,  2  U.  C.  App. ,  805. 

out  at  the  time  requiring  the  notes  or  See  Laughton  v.  Thompson,  7  Grant's 

annexing  any  condition  to  the  delivery,  Chy. ,  80. 

such  deuvery  is  a  waiver  of  the  obli-  Oonneotlcat :   Lucas  v.  Birdsey,  41 

gation,   which   otherwise  the  vendee  Conn.,  857  ;  Hughes 9.  Kelly,  40 Conn., 

must  have  complied  with  before  he  148 ;  Brown  «.  Fitch,  48  Conn.,  512. 

could  have  demanded  the  goods,  and  Indiana  t  Hodson  17.  Warner,  60  Ind., 

the  vendee  becomes  the  absolute  owner.  214. 

Canada,  Upper :  Smith  9.  Hobeon,  Kansas :    Hallowell   «.     Milne,    16 

16  U.  C.  Q.  B.,  868.  Rans.,  65  ;   Sumner  v.  McFarlan,  15 

Illinois :  Young  v.  Bradley,  68  Ills.,  Kans.,  600  ;  Hall  v.  Draper,  20  Kans., 

558  ;  Vanduzor  «.  Allen,  90  Ills.  499.  187. 

Massaohusetts :  Haskins  v.  Warren,  Maine  :  Everett  v.  Hall,  67  Me.,  497. 

115  Mass.,  514;   Witherly  «.  Sleeper,  Maryland:    Walsh   «.    Taylor,   89 

101  Mass.,  138;  McKinne  o.  Bradlee,  Md.,  592. 

117  Mass.,  821.  Massachnsetts  :   Benner  «.  Puffer, 

New   Tork:    Lupin   v.    Maine,    6  114  Mass.,  876  ;  Drury  «.  Hervey,  126 

Wend.,    77 ;    People   D,    Haynes,    14  Mass.,  519 ;    Carter  «.  Kingman,  108 

Wend.,  566-7;  Chapman  v.  Lathrop,  Mass..  517. 

0  Cow.,  110 ;  Blossom  v.  Champion,  28  See  Witherly  «.  Sleeper,  101  Mass., 

Barb.,  217,  modified,  S.  C,  37  Barb.,  188;  Currier «.  Knapp,  117  Mass..  324; 

554;  Durbrow  v.  McDonald,  5  Bosw.,  Harrington  v.  King,  121  Mass.,  269. 

130  ;  Hammet  f).  Lenniman,  48  N<  Y.,  Michigan  1  Whitney  «.  McConnell, 

899  ;  Buck  v.  Grimshaw,  1  Edw.  Chy.,  29  Mich..  12  ;  Cline  v,   Hubbard,    81 

140  ;  Bissell  v.  Bissell,  4  N.  Y.  Weekly  Mich.,  287. 

Dig.,  338,  Supreme  Court,  Gen.  Term,  Minnesota:  See  McClelland  «.  Nich- 

4th  Department.  ols,  24  Minn.,  176. 

Although  delivery  without  requiring  Mississipi^  i  Ketchum  «.  Brennan, 

payment  is  presumptive  evidence  of  the  58  Miss. ,  596. 

waiver  of  a  condition  that  payment  New  Brunswick:  New  Brunswick, 

should  be  made  upon  delivery  to  vest  etc.,  v.  McLeod,  1  Pugsley  &  Burbrid^, 

title  in  the  vendee,  yet  this  presump-  257. 
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M«w^  Hampshire :  King  «.   Bates,  thereafter  the  plaintiff  took  H.'s  note 

57  N.  H.,  446.  for  the  repairs,  with  an  agreement  that 

N«w  Toik  :  CoTell  «.  Hill,  6  N.  Y.,  the  *'ranning  part"  of   said  wagon 

374 ;  Cole  v.  Mann,  62  N.  Y.,  1  ;  Has-  should  remain  his  till  said  note  was 

broack  c.  Loonsbary,  26  N.  Y.,  598;  paid.     H.  never  paid  B.  for  the  wagon. 

Herring  «.  Hoppoek,  15  N.  Y.,  409.  bnt  the  plaintiff  knewnothinfi"  of  B.'s 

Whitoomb  9,   Hongerford,  42  Barb.,  claim.   B.  knowing  the  wagon  had  been 

!<  4  ;  Brewsier  v.  Baker,  20  Barb.,  364 ;  repaired,  bat  not  knowing  by  whom. 

Grant  r.  Kkinner,  21  Barb.,  581.  took  it  back  from  H.  and  sold  it  to  the 

Oldo :  Sander  v.  Eeeber,  28  Ohio  St.  defendant,  who  knew  nothing  of  the 

B.,  690.  plaintiff's  claim  till  long  after  his  por- 

PamisylTania :   Crist  v.  Kleber,  79  chase.     Held,  that  the  plaintiff  ooald 

Penn.  Sl  R.,  290;  £nlo  v.  Klein,  79  maintain  trover  for  said  wheels  and 

Peon.  St.  R.,  488  ;  Christie's  Appeal,  axles :  Clark  v.  Wells,  45  Verm.,  4. 

85  Pcnn.   Sc    R.,  463,  distingnisning  Where  a  mare  was  so  conditionally 

Maitin  «.  Mathiot,  14  Serg.  &  Rawle,  sold,  it  was  held  that  the  vendor  oon- 

214.  tinned  also  to  be  the  owner  of  the  colts 

Unftod    States,    Snprame   Oonrt :  broaght  by  her  until  performance  of 

Fosdiek  t.  Schall,  8  Cent.  L.  J.,  299,  the  condition :  Backmaster  «.  Smith, 

99  U.  S.  R.,  235  ;  Id.,  256.  22  Verm.,  203. 

nidtad   Staisa,  CXzcnit  and  !>!•-  The  vendor  under  a  conditional  sale 

tiid :    Matter  of   Binford,  17  Bank,  has  an  interest  subject  to  levy  and  sale: 

Beg.,  353.  McMiUan  v.  Lamed,  41  Mich.,  521. 

▼anaoai ;  Buckmaster  «.  Smith,  22  Property  in  the  possession  of  a  ven- 

Term.,  203 ;    Bomell   «.   Marvin,   44  dee,  who  is  not  to  become  the  owner 

Venn.,  277 ;   Clark   «.   Hay  ward,  51  until  he  has  fully  paid  for  the  same, 

TcTm.,  14.  may,  at  any  time  oefore  the  price  is 

See  Kelsey  v.  Kendall,  48  Verm.,  24.  wholly  paid,  be  mortgaged  by  the  ven- 

In  some  of  the  states  it  seems  to  be  dor  to  another  person,  and  such  person 

teld  that  where  there  is  a  conditional  will  acquire  a  titie  to  the  property 

malt  of  chattels,  with  an  actual  deliv-  thereby  superior  to  that  of  the  condi- 

ery  of  possession  to  the  vendee,  a  pur-  tional  vendee:  Everett «.  Hall,  67  Me., 

ckaser  from  the  latter,  in  good  faith,  497. 

and  without  notice  of  the  condition,  ac-  The  purehaser  under  such  a  contract 

qvires  a  perfect  title.  does  not  until  payment  acquire  any 

Ai»ii—w  •     Dudley   «.    Abner,    52  title  to  tiie  property  which  is  subject 

Ala.,  572.  to  levy  on  an  execution  against  him : 

Illinois :  Lucas  o.  Campbell,  88  His. ,  Sage  v,  Slentz,  23  Ohio  St.  R ,  1. 

Mi  ;  Latham  «.  Sumner,  89  His.,  283.  See  Chase  v.  Ingalls.  122  Mass.,  381. 

See  Sibley  t.  Tie,  88  Ills.,  287 ;  Jor*  If  after  the  time  for  payment  of  the 

dan  V.  Easter,  2  Bradwell,  73.  price  has  expired,  the  price  not  being 

Indiana :    See  Tully  «.   Fairly,  51  paid,  a  creditor  of  the  vendee  attach 

Ind.,  311.  the  property,  he  cannot  defeat  the  ven- 

Kentackys    Vaughn  «.  Hopson,  10  dor's  right  to  sustain  an  action  of  trover 

Bosh,  337 ;  Greer  v.  Church,  13  Bush,  against  him  for  the  property,  by  ten- 

4i30.  dering  to  him  the  amount  which  the 

Wiaoonrin :    See  Kimball  «.  Post,  vendee  agreed  to  pay,  and  the  interest 

44  WisCw,  471.  thereon.     In  a  suit  by  the  vendor,  dam- 

Thon^  in  such  states  the  rule  does  ages  are  the  value  of  the  property  at 

not  apply  to  a  mere  offer  to  sell,  or  the  time  of  conversion  :  Buckmaster  v, 

iwhae  tho  negotiations  for  a  sale  are  Smith,  22  Verm.,  203. 

not  perfected :  Vaughn  v.  Hopson,  10  The  vendee  of  property  under  sach 

Basb  (Ky.),  837.  a  conditional  sale  has  suflScient  right 

H.  bought  a  stase  wagon  of  B.  upon  to  maintain  a  suit  for  a  conversion 

eoodition  that  it  should  remain  B.'s  till  against  a  wrongdoer:   Harrington  v. 

nud  for.    The  plaintiff  repaired  it  for  King.  121  Mass.,  269. 

H.  by  supplying  new  wheels  and  put-  Where  the  vendee  has  paid  part  of 

ting  in  new  iron  axles.     H.  wrongfully  the  purchase-money,  he  is,  if  the  ven- 

took  it  from  the  plaintiff's  possession  dor  has  waived  a  right  to  strict  pay- 

thont  payiuff or  repairs.    A  few  days  ment,  entitied  to  the  benefit  of  such 

22  ExG.  Kep.  46 
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payment  on  tender  of  the  balance  due  :  W.  H.  bought  of  B.    S.   &  Brother," 

Hutcliings  T.  Munger,  41  Barb.,  396,  naming    the  articles    purchased,  and 

41  N.  Y.,155;   Blair  v.  Hamilton,  48  stating  the  price  of  eacli,  signifies — es- 

Ind.,  32;  Mallory  v.  Lord,  29  Barb.,  pecially  when  read  in  connection  with 

454;  Deyo  v.  Jamison,  33  Mich.,  94;  the  fact  that  the  property  was  delivered 

Taylor  v.  Finley,  48  Verm. ,  78  ;  Black  under  it — that  B.  8.  &  Brother  have 

«.  Drouillard.  28  Up.  Can.  C.  PI.,  107 ;  sold  to  H.  the  articles  named,  at  the 

Cushmau  v.  Jewell,  7  Hun,  525.  prices  g^ven. 

See  Haviland  «.  Johnson,   7  Daly,  Such  an  instrument — when  not  made 

297;  Howe,  etc.,  v.  Haupt,  Id.,  108;  and  delivered  as  a  receipt,  but  to  show 

Singer,  etc.,  v.  Tread  way,  4  Brad  well  and  evidence  the  terms  of  sale,  by 

(Illinois),  57 ;  Wheelan  v.  Couch,  26  specifying  the  species,  quantity  and 

Grant's  U.  C.  Chy.,  74.  quality  of  the  several  articles,  with  the 

If  one  be  a  bona  fide  purchaser  from  prices,  and  when  it  declares,  on  its  face, 

one  who  purchased  under  a  conditional  a  sale  of  the  property — ^if  accompanied 

purchase,  trover  will  not  lie  against  by  a  delivery  and  acceptance  of  the 

him  without  demand :    Knowlton    v.  property,  becomes  the  evidence  of  the 

Johnson,  37  Mich. ,  47.  transfer  of  the  title ;  and  it  cannot  be 

See  Hall  v.  Draper,  20  Kans.,  137.  contradicted  by  parol  evidence  that  the 

The  owner  of  land  may  lawfully  con-  transaction  was  not  a  sale,  but  only  a 

tract  for  its  cultivation,  and  may  pro-  bailment.    Where  liquors  are  delivered 

vide,   by  such  contract,  in  whom  the  by  liquor  merchants  to  a  tavern  keeper, 

ownership  of  the  product  shall  vest.  to  be  by  him  retailed,  the  title  to  the 

In  such  contract  the  parties  may  pro-  property  to  remain  in  the  liquor  mer- 

vide  that  upon  the  performance  of  a  chants  until  the  property  is  sold,  the 

condition  or  the  happening  of  an  event,  liquors  are  liable  to  seizure  and  sale 

the  ownership  shall  be  changed.  under  executions  issued    against   the 

Such  an  arrangement  is  not  a  condi-  tavern  keeper :   Bonesteel  o.  Flack,  41 

tional  sale,  as  the  subject-matter  was  Barb.,  486. 

not  in  existence  at  the  time  of  the  con-  This  action  was  brought  to  recover 
tract.  Under  such  contract,  the  prop-  the  possession  of  certain  personal  prop- 
erty vests  in  the  proper  party  as  soon  erty  delivered  to  the  defendant's  intes- 
as  it  comes  into  existence:  Andrews,  tate,  upon  the  agreement  that  he  should 
Newcomb,  32  N.  Y.,  417.  sell  the  same  within  sixty  days  for  a 

A.,  on  the  14th  of  January,  agreed  certain  price  and  pay  over  to  the  plain - 

to  sell  to  B.  a  stack  of  hay  for  the  sum  tiffs  the  amount  received  therefor,  and' 

of  £145,  to  be  paid  on  the  4th  of  Feb-  in  case  he  failed  to  effect  such  sale  that 

ruary,  the  same  to  be  allowed  to  stand  he  should  return  the  property  to  them, 

on  A.'s  premises  until  the  1st  of  May.  Upon  the  trial  the  defendant  produced 

B.  stipulated  that  the  hay  should  not  an  unsigned  memorandum,  given  by  the 

be  cut  until  it  was  paid  for :  Held,  that  plaintiffs  at  the  time  of  delivering  the 

this  was  a  contract  for  an  immediate  goods,  by  which  it  appeared  that  the 

and  not  a  future  sale,   and  that  the  goods  were  sold  to  the  intestate  upon  a 

property  in  the  hay  passed  by  it  imme-  credit  of  sixty  days.     Held,  that  the 

diately  to  the  vendee,  and  that  the  same  plaintiffs  were  not  thereby  precluded 

having  been  subsequently  destroyed  by  from  showing  the  true  nature  of  the 

fire  the  loss  fell  on  him :   Tarling  v.  transaction,   even    though  it    differed 

Baxter,  13  Bam.  &Cres.,  169.  from  the  statement  which  they  had 

An  agreement  whereby  a  vendor  sells  made  of  it  by  their  written  admission  : 

horses  to  another  and  delivers  them  to  Distinguishing  Durgin  v.   Ireland,  14 

him  on  condition  that  the  purchaser  N.  Y.,  322,  and  Bonesteel  v.  Flack,  41 

shall  pay  over  to  the  vendor  the  first  Barb.,  435  ;   Errico  «.  Brand,  9  Hun, 

money  received  on  their  resale,  or  if  he  654. 

does  not  do  so,  that  they  shall  be  sub-  If  one  sell  and  deliver  property  to 
ject  to  the  vendor's  order  at  any  time,  another  absolutely,  and  the  parties  sub- 
will  have  the  effect  to  pass  the  title  to  sequently  make  it  a  conditional  sale,  a 
the  purchaser  if  that  was  the  intention  change  of  possession  is  necessary  to 
of  the  parties  :  Chamberlain  v.  Dickey,  protect  the  property  from  attachment  by 
31  Wise,  68.  the  creditors  of  the  vendee  :  Wright  c, 

A  bill  of  sale  in  this  form  :  "  Mr.  Vaughn,  45  Verm.,  369. 
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An  agreement  concerning  the  sale  of  partj  should  act  as  the  agent  of  another 
specific  or  ascertained  chattels  is  prima  for  the  sale  of  machines,  paying  a  stip- 
/aHe  a  bargain  and  sale,  and  transfers  olated  price  for  whatever  he  received, 
the  property  therein  to  the  purchaser  and  that  if  any  remained  unsold  at  the 
in  consideration  of  his  becoming  bouni  end  of  the  season  he  should  give  his 
to  pay  therefor  ;  but  the  intent  of  the  note  therefor,  and  if  the  right  was  not 
parties  is  to  govern,  and  the  contract  continued  another  season  the  machines 
may  provide  that  the  property  in  the  unsold  should  be  returned ;  held  that 
chattel  shall  remain  in  the  seller  until  the  agent  acquired  no  title  to  the  ma- 
payment,  although  the  possession  there-  chines  received  under  the  contract,  and 
of  be  given  to  the  buyer  in  the  mean-  that  a  sale  of  them  to  him  was  not  con- 
time,  templated  by  the  parties  :  Williams  9. 

Where  C.  &  Go.  had  the  exclusive  Davis,  47  Iowa,  863. 

right  to  sell  the  agricultural  imple-  A  contract  between  B.  and  S.  stlpu- 

ments  manufactured  by  the  A.  W.  Co. ,  lated  that  B.  should  appoint  S.  his  agent 

in  Oregon  and  Washington,  and  during  for  the  sale  of  harvesters,  for  whicu  S. 

the  year  1873  C.  &  Co.  ordered  and  re-  was  to  pav  one  third  in  cash  on  delivery 

celved  certain  machines  with  the  un-  and  g^ve  his  notes  for  the  balance  ;  as 

derstanding  that  they  were  to  pay  for  he  made  sales  he  was  to  deduct  the 

them  if  sold  within  the  year,  and  if  amount  of  cash  advanced  by  him  from 

not,  that  they  were  '*  to  take  them  for  the  cash  proceeds,  and  have  the  notes 

the  next  season,"  and  the  transaction  received  by  him  made  in  the  name  of 

J4>peared  upon  the  invoice  of  the  A.  W.  B.,  his  own  notes  being  taken  up  as  he 

Co.  and  the  books  of  C.  &  Co.  as  a  sale  :  transmitted   those   of  the    parties  to 

Held,  that  the  property  in  the  machines  whom  he  sold:  Held,  that  the  relation 

passed  to  C.  &  Co.  upon  delivery,  and  between  B.  and  S.  was  that  of  princi- 

npon  their  being  adjudged  bankrupts,  pal  and  agent,  and  that  the  transactions 

to  their  assignee :   WcxkI  M.  and  R.  between   them  were    not   conditional 

Co.  V.  Brooke,  2  Sawyer,  576.  sales :  Bayliss  «.  Davis,  47  Iowa,  340. 

Where  a  contract  provided  that  a 
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♦John   Cox,   Appellant;   and  Edward  Harris    [473 

Kabbits,  Respondent. 

Zand  Tax — Exempticm — ffotpital. 

Taxing  acts  must  be  construed  strictly.  Where  therefore  land  which,  in  the 
4  Wm.  A  M.,  being  employed  for  charitable  purposes,  as  the  site  of  an  almshouse  or 
hospital,  was,  on  that  account,  declared  by  a  statute  then  passed  (c.  1)  to  be  exempt 
from  the  land  tax  at  that  time  imposed — and  the  like  words  of  exemption  were 
used  in  a  subsequent  statute  (88  Geo.  3,  c.  6), — the  fact  that  other  land  had  since  been 
applied  to  the  same  charitable  purposes,  and  the  original  land  had  been,  by  order  of 
the  Court  of  Chancery,  directed  to  be  held  by  the  trustees  of  the  charity  to  their 
own  use,  freed  from  its  charitable  trusts,  did  not,  without  more,  render  it  liable, 
even  in  the  hands  of  a  tenant^  to  the  taxation  from  which  it  had  been  previously 
exempt 
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[8  Appeal  Cases,  483.] 

H.L.  (E.).  March  7,  28,  1878. 

[HOUSE  OF  LORDS.] 

483]    ^Frederick  B.  Chatterton  and  Bentjamin  Web- 
ster, Appellants  ;  and  Joseph  Arnold  Cave,  Respondent. 

Dramatic  Copyright — MatervaUty  of  Imitation — Judges  ExpUmatiofi, 

There  cannot  be  a  violation  of  the  3  &  4  Will.  4,  c.  16,  s.  2,  where  the  matter  or 
thing  taken  from  the  first  work  and  Introduced  into  the  second  is  not  material  and 
substantial. 

A.  had  produced  a  drama  on  the  tale  as  written,  and  the  play  as  acted,  of  "  7%e 
Wandering  Jew"  the  authorehip  of  M.  Eug'^ne  Sue,  but  had  introduced  two  scenic 
representations  into  his  production,  not  to  be  found  in  the  French  original ;  and  B. 
afterwards  produced  a  drama  on  the  same  subject,  in  which  these  two  scenic  repre- 
sentations were  also  introduced ;  an  arbitrator  had  found  "  that  two  scenes  or  points 
had  been  taken  direct  from  the  drama  of  the  plaintiffs,  but  that  the  drama  of  the 
defendant  is  not,  except  in  these  respects,  a  copy  from  or  a  colorable  imitation  of 
the  drama  of  the  plaintiffs,**  and  had  directed  the  verdict  to  be  entered  for  the  de- 
fendant : 
.    Held^  that  the  finding  was  conclusive. 

The  words  in  the  statute  "production  or  any  part  thereof"  most  receive  a* reason- 
able construction,  and  are  to  be  treated  as  implying  some  part  that  is  substantial 
and  material. 

At  the  trial  the  cause  had  been  withdrawn  from  the  jury  and  submitted  to  the 
decision  of  the  judge.  On  a  motion  that  the  verdict  should  be  entered  for  the 
plaintiffs,  or  a  new  trial  granted,  on  the  ground  that  the  representation,  by  the  de- 
fendant, of  part  of  the  plaintifis'  play  bad  been  found  as  a  fact,  the  judge  (who  was 
a  member  of  the  court  where  the  case  was  pending)  explained  to  his  brethren  on 
the  bench  what  was  the  meaning  he  int^ided  to  convey  by  the  finding  : 

Heldj  that  it  was  competent  for  him  to  do  so. 

In  this  case  an  action  had  been  brought  under  the  3  &  4 
Will.  4,  c.  15  (the  Dramatic  Copyright  Act),  against  the  de- 
fendant in  respect  of  his  having  committed  an  infringement 
of  the  copyright  of  the  plaintiffs  in  a  drama  founded  on 
the  novel  oy  Eugdne  Sue,' called  "?%«  Wandering  Jew^ 
There  had  been  a  drama  in  French  founded  on  the  same 
novel,  and  the  version  claimed  by  the  plaintiffs,  prepared 
by  Mr.  Lewis  and  assigned  by  him  to  them,  was  an  adapta- 
tion from  the  French.  The  defendant  had  since  brought 
484]  ont  ^another  adaptation,  which  it  was  alleged  was,  in 
part,  an  imitation  of  the  former,  and  had  thereby  commit- 
ted an  infringement  of  the  plaintiff's  copyright. 

The  cause  came  on  for  trial  before  Lord  Coleridge,  C.  J., 
at  the  Middlesex  Sittings  after  Trinity  Term,  1874.  After 
the  case  had  been  partly  heard  it  was  agreed  between  the 
parties  that  the  jury  should  be  discharged,  that  Lord  Cole- 
ridge should  '*  read  the  plays  and  novel,  and  have  evidence 
on  such  points  as  he  may  desire,  either  given  before  him,  or 


Y6L  hl]         house  of  lords  and  pmvy  council.  365 

H.L.  (E.)  Chatterton  y.  Cave.  1878 

the  result  foand  for  him  by  an  arbitrator,  and  thereupon  to 
enter  verdict.  Either  party  to  have  leave  to  move  the 
court  upon  the  finding.  Plays  or  novel  to  be  referred  to  by 
the  court  on  the  argument.     All  points  of  law  reserved. 

On  the  2d  of  September,  1874,  his  Lordship  published 
his  finding,  which  was  in  the  following  terms:  ^^I  find  in 
this  case  that  two  scenes  or  points  of  the  drama  of  the  de- 
fendant have  been  taken  direct  from  the  drama  of  which 
Mr.  Lewis  was  the  author  and  the  plaintiffs  the  assignees, 
without  recourse  to  either  the  Prencn  novel  or  the  French 
drama,  originals  common  to  the  dramas  of  both  the  plaintiffs 
and  defendant  I  find  this,  first,  in  respect  of  the  final 
scene  of  the  defendant's  drama ;  and,  secondly,  of  the 
appearance  of  the  Wandering  Jew,  and  the  stage  business 
connected  with  that  appearance,  which  are  to  be  found  in 
the  second  scene  of  the  second  act  of  the  defendant's  drama, 
and  in  the  fourth  scene  of  the  first  act  of  the  plaintiffs' drama. 
I  find  that  the  drama  of  the  defendant  is  not,  except  in 
these  respects,  a  copy  from,  or  a  colorable  imitation  of,  the 
drama  of  the  plaintius.  I  direct  the  verdict  to  be  entered 
for  the  defendant.  I  assess  the  damages  at  40^.  if,  upon  argu- 
ment, as  provided  by  the  terms  agreed  to  at  the  trial,  the 
court  should  be  of  opinion  that  the  verdict  ought  to  be 
entered  for  the  plaintiffs." 

The  case  was  argued  upon  a  rule  obtained  to  enter  the 
verdict  for  the  plaintiffs.  When  the  rule  came  on  for  hear- 
ing. Lord  Colend^e  was  present  and  explained  the  grounds 
on  which  his  finding  proceeded,  and  in  his  judgment  said : 
**\Vhat  I  meant  to  convey  by  my  finding  was,  that  two 
points  or  situations  there  had  been  an  imitation  of  the 
plaintiffs'  drama  by  the  defendant.  These  points,  so  cop- 
ied, were  not  parts  of  the  composition  or  dialogue  of  the 
plaintiffs'  drama,  but  were  in  the  nature  of  dramatic  situa- 
tions *or  scenic  effects.  It  appeared  to  me  that,  look-  [485 
ing  to  the  general  character  of  the  two  dramas  respectively, 
tbe  extent  16  which  the  one  was  taken  from  the  other  was  so 
slight,  and  the  effect  upon  the  total  composition  was  so 
small,  that  there  was  no  substantial  and  material  taking  of 
any  one  portion  of  the  defendant's  drama  from  any  portion 
of  the  plaintiffs'."  The  rule  to  enter  the  verdict  for  the 
plaintiffs  was  discharged  (').  On  appeal  this  decision  was 
affirmed  (*). 

Mr.  ffiggins,  Q.C.,  and  Mr.  II.  Poulter  {}&r.  C.  N.  Watts ^ 
and  Mr.  A.  B.  TerreU^  were  with  them),  for  the  appellants : 

0)  Law  Rep.,  10  C.  P.,  572 ;  14  Eng.  R.,        (•)  C.  P.  D.  42 ;  19  Eng.  R.,  294. 
427,  wliere  the  facts  are  folly  stated. 
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The  groand  on  which  the  finding  was  said  to  be  ba8e4  was 
erroneous  in  fact  and  in  law.  In  fact,  the  parts  of  the  plain- 
tiffs' drama  which  were  imitated  in  the  defendant's  drama 
were  sabstanCial  and  material ;  they  were  called  in  the  find- 
ing "points,"  but  they  were  effective  representations  and 
striking  dramatic  incidents,  and  gave  a  character  to  the 
whole  performance. 

But  even  if  they  had  only  been  "points"  they  were 
"parts"  of  the  dramatic  representation,  and  so  came  within 
the  very  words  of  the  statute.  The  law  which  applied  to 
dramatic  representations  was  not  entirely  like  that  which 
applied  to  book  writing ;  of  the  two  it  was  necessarily 
stronger  and  more  restrictive  on  a  pirating  dramatist,  for  a 
"point"  in  a  drama  might  really  involve  a  whole  scene  and 
give  a  character  to  the  whole  drama  itself.  The  imitation 
here  was  so  close  that  in  fact,  the  two  subject-matters,  the 
original  and  the  imitation,  were  identical.  That  fact,  how- 
ever, seemed  to  have  been  overlooked  in  the  court  below. 
The  principle  on  which  the  construction  of  the  act  ought  to 

¥roceed  was  clearly  pointed  out  in  Planche  v.  Brahavi  ('). 
here  the  singing  of  a  very  small  part  of  the  plaintiff's  pro- 
duction was  held  to  bring  the  case  within  the  act.  In  the 
court  below  (')  the  expressions  used  by  Lord  Cottenham  in 
Bramwell  v.  Halcornhe  {^)  were  misunderstood  and  misap- 
plied, for  Lord  Cottenham  distinctly  said  "  it  is  not  quantity, 
but  value,  that  is  to  be  looked  to."  That  is  what  the  appel- 
lants say  here.  The  scenes,  or  "  points,"  as  they  were  called, 
486]  were  ^material,  valuable,  and  striking  points,  and 
affected  considerably  the  attractiveness  of  the  drama,  and 
no  one  doubted  that  they  had  been  copied  from  the  plain- 
tiff's production. 

It  was  to  be  recollected  that  in  the  statute  of  3  &  4  Will.  4, 
neither  the  word  "material"  nor  "substantial"  was  to  be 
found.  The  words  were  "production  or  any  part  thereof." 
The  words  "any  part"  were  here  introduced  for  the  first 
time — they  were  not  to  be  found  in  any  of  the  previous  Copy- 
right Acts,  and  the  intention  was  to  afford  a  most  complete 
protection  to  the  dramatic  author.  That  phrase  "  any  part" 
must  receive  its  natural  meaning.  In  the  court  below  it 
seemed  to  have  been  supposed  that  either  the  very  language 
of  the  original  drama,  or  a  very  considerable  portion  of  the 
drama,  must  be  taken  in  order  to  bring  the  case  within  the 
statute.  That  was  not  so.  The  statute  intended  to  prevent 
the  copying  and  reproduction  of  every  and  any  part,  with- 
out regard  to  its  importance,  as  was  shown  by  the  provision 

(')  4  Bmg.  N.  C,  17.     («)  Law  Rep.,  10  C.  P.,  576,  681.      (»)  8  My.  &  Cr.,  at  p.  737. 
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that  anv  such  unlawful  representation  should  render  the  per- 
son making  it  liable  to  the  ^'payment  of  an  amount  not  less 
than  40^.,  while  a  more  extended  imitation  of  the  original 
would  subject  him  to  ^'the  full  amount  of  the  benefit  or  ad- 
vantage arising  from  such  representation,  or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom."  If,  therefore,  there 
was  any  imitation  whatever,  the  plaintiff  was  entitled  to  a 
sum  of  not  less  than  40^.;  while  a  more  material  imitation 
would  entitle  him  to  substantial  damages.  In  Clementi  v. 
Ooldingi^)  the  court  had  held  that  something  printed  on  a 
single  sheet  of  paper  was  to  be  treated  within  the  meaning 
of  the  statute  of  Anne  as  ^^a  book"  (').  That  was  an  au- 
thority to  show  the  spirit  in  which  these  acts  were  to  be  con- 
strued. The  principle  that  quantity  alone  was  not  required 
to  constitute  an  infringement  of  copyright  was  shown  in 
If  Almaine  v.  Booseyi^)^  where  it  was  held  that  there  might 
be  piracy  in  taking  part  of  an  air — a  rule  acted  on  in  Lecmer 
y.Puraay{^)\  Lover  v.  Davidson  {*)]  ChappeUy,  Sh€ard{*); 
ChappeU  V.  Davidson  0-  It  made  no  difference  that  here 
the  two  dramas  had  been  taken  from  a  common  source,  for 
that  was  so  in  several  of  these  cases ;  it  was  the  original 
^adaptation  that  constituted  authorship,  and  that  was  [487 
not  to  be  imitated  and  plagiarized.  [I^bd  O'Hagan  :  Is  not 
the  finding  of  Lord  Coleridge  the  finding  of  a  jury?  Is  not 
that  final  1  Suppose  that  a  jury  had  found  that  a  part  had 
been  taken,  but  that  the  part  taKen  was  really  immaterial?] 
Even  then  the  plaintiffs  would  be  entitled  to  judgment,  for 
the  statute  spoke  of  taking  '^  any  part,"  and  said  nothing 
about  its  being  a  material  part.  Jerrold  v.  HaulsUm  (*)  has 
been  misunderstood.  It  is  true  that  that  case  declares  that 
an  essential  part  of  the  work  must  be  taken,  but  what  is 
essential  is  not  a  matter  to  be  measured  by  quantity  alone ; 
nor,  if  two  dramas  are  adapted  from  the  same  work,  does  it 
declare  that  a  scene  really  introduced  by  the  first  adapter 
may  be  imitated  by  the  second.     That  has  been  done  here. 

The  explanation  of  the  finding  given  by  Lord  Coleridge 
ought  not  to  have  been  received  by  the  court.  Its  introduc- 
tion was  not  warranted  by  TTie  Ihike  of  Buccleuch  v.  The 
Metropolitan  Board  of  Works  (*),  for  that  case  expressly  de- 
cided that  no  question  could  be  put  to  an  arbitrator  as  to 
what  passed  in  his  own  mind  when  exercising  his  discre- 

(»)  2  Camp.,  26 ;  11  East.  244.  (•)  2  K.  4  J.,  117. 

(*)  See  also  WhiU  v.  Oerw^,  2  B.  «fc  A.,        O  2  K.  <fc  J.,  123. 
298  (^\  3  IC  <fc  J    708 

(«)  1  Y.  «k  Co.  (Ex.).  288.  (»)  Law  Rep.',  6  H.  L.,  423 ;  2  Eng.  R., 

{^)  7  C.  B  .  4 ;  18  L.  J.  (C.P.),  97.  448. 
(»)  1  C.  B.  (N.S.),  181. 
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tionaiy  power.  Here  the  explanation  entirely  bore  that 
character.  No  explanation  by  jurymen  of  their  verdict 
would  have  been  receivable ;  nor  was  the  explanation  of  an 
arbitrator,  which  really  amounted  to  putting  a  construction 
on  his  award,  admissible. 

Mx.Dighy  SeyToowr^  Q.C.,  and  Mr.  Little  (Mr.  L.  Smith 
was  with  them),  for  the  respondent:  The  finding  was  en- 
tirely a  finding  for  the  defendant.  It  stated  that  two  points 
or  scenes  had  been  taken,  but  added  that  they  were  so  un- 
important, not  being  substantial  or  material,  as  not  to  fur- 
nish ground  for  an  action.  The  fact  being  determined,  the 
other  matter — the  consequence  of  that  fact — was  a  question 
of  law.  The  two  dramas  were  drawn  from  a  common  source ; 
of  course,  therefore,  they  resembled  each  other,  but  unless 
a  material  part  of  one  was  copied  into  the  other  there  was 
no  infringement  of  copyright.  The  object  of  the  statute 
3  &  4  Will.  4,  c.  15,  and  that  which  succeeded  it,  5  &  6  Vict, 
c.  45,  was  to  protect  that  which  was  properly  called  dramatic 
488]  or  musical  composition,  not  little  *incident8  con- 
nected with  the  development  of  them.  The  intention  of 
the  Legislature  was  clear.  The  statute  forbade  producing 
the  "production  or  any  part";  that  clearly  meant  a  real 
substantial  part,  not  a  mere  bit  of  stage  effect,  or  a  word  or 
a  sentence,  the  idea  of  which  might  have  been  suggested  to 
any  number  of  minds  drawing  their  inspirations  irom  the 
same  source.  Bramwell  v.  Halcomb  (*)  did  not  warrant  such 
a  narrow  construction  as  was  here  contended  for  by  the  ap- 
pellant, and  Saunders  v.  Smith  {*)  was  in  spirit  quite  ad- 
verse to  it.  In  Pike  v.  Nicholas  (^)  it  is  clear  that  Vice- 
Ghancellor  James  thought  the  act  not  infringed  when  the 
part  taken  was  not  material,  for  he  prefaces  his  judgment 
by  saying n,  "The  part  taken  in  this  case  is  material  and  is 
substantial";  and  Lord  Justice  Giffard,  adopting  the  same 
idea,  said(*),  "Some  material  part  of  the  book  must  be 
shown  to  have  been  taken."  The  same  idea  governed  the 
decision  in  Bradbury  v.  Hotteni^).  The  statute  did  not 
mean  "part"  to  be  read  "particle,"  it  meant  a  substantial 
and  material  part. 

In  Jerrold  v.  Houlston  (')  it  was  decided  that  the  plaintiff 
must  prove  that  some  essential  part  of  his  work  had  been 
taken,  and  that  case  was  referred  to  and  adopted  by  Mr. 
Justice  Lindley  in  the  present  (").    And  that  was  plainly  the 

(')  3  My.  <fc  Cr.,  737.  («)  Law  Rep.,  8  Ex.,  1 ;  4  Eng.  a,  412. 

O  8  My.  <fc  Cr.,  711.  (')  8  K.  A  J.,  708. 

(3)  Law  Rep.,  5  Ch.,  261.  («)  Law  Rep.,  10  0.  P.,  680;  14  Eng. 

(*)  Law  Rep.,  6  Ch.,  at  p.  260  n.  R.,  484. 

(*)  Law  Rep.,  6  Ch.,  at  p.  268. 
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eeusible  and  proper  construction  of  the  law,  for  otherwise  no 
one  conld  tea  how  he  might,  even  unintentionally,  commit, 
by  a  very  slight  similarity  of  a  very  small  expression,  an  in- 
vasion of  a  previous  author's  copyright.  The  statute  must 
receive  a  reasonable  construction,  such  as  had  been  recently 
put  upon  the  provisions  of  the  Piers  and  Harbors  Act(*), 
where  a  strict  adherence  to  the  mere  words  of  the  act  would 
have  led  to  great  inconvenience  and  injustice. 

Lord  Coleridge  was  a  judge  of  the  court  which  heard  and 
decided  the  case,  and  was  fully  entitled  to  explain  to  his 
brethren  on  the  bench  the  views  he  had  entertained  when 
the  case  was  before  him.  He  was  in  the  same  situation  as 
a  judge  who  had  tried  a  case,  and  whose  view  of  what  took 
place  9t  the  trial  was  *alway8  received  upon  the  ar-  [489 
gament  on  a  motion  to  enter  the  verdict  for  one  party  or  the 
other. 

Mr.  PouUer  replied. 

Lord  Hatherlet  :  My  Lords,  in  this  case  the  appel- 
lants were  the  plaintiffs,  and  the  respondent  defendant  in 
an  action  brought  in  the  Court  of  Common  Pleas  by  the 
plaintiffs,  who  claimed  to  be  proprietors  of  a  drama.tic  piece 
called  "  The  Wandering  Jew^'*^  and  who  alleged  against  the 
defendant  that  he  had  caused  to  be  represent^  divers  parts, 
scenes,  stage-play,  and  dramatic  business  of  such  piece  at 
a  place  of  dramatic  entertainment  without  the  consent  in 
writing,  or  at  all,  of  the  plaintiffs,  contrary  to  the  pro- 
visions of  the  3  &  4  Will.  4,  c.  15,  s.  2.  The  defendant 
pleaded  not  guilty,  and  also  that  the  plaintiffs  were  not  pro- 
prietors of  the  work. 

The  case  came  on  for  trial  before  Lord  Coleridge,  when  it 
was  a^*eed,  ''that  the  jury  should  be  discharged,  and  that 
Lord  Coleridge  should  read  the  original  French  novel  and 
the  French  play,  and  the  plaintiffs'  and  defendant's  versions, 
and  should  order  how  the  verdict  should  be  entered,  having 
power  to  hear  evidence  on  such  points  as  he  desired.'^ 
Some  points  of  law  had  been  raised  on  behalf  of  the  de- 
fendant, as  to  the  date  and  sufficiency  of  the  assignment 
from  Leopold  David  Lewis  to  the  plaintiffs,  and  it  was 
p^rt  of  the  said  agreement  that  *' leave  was  reserved  to 
either  party  to  move  on  any  point  of  law  that  had  arisen  or 
might  arise." 

On  the  2d  of  September,  1874,  the  Lord  Chief  Justice  de- 
livered to  the  solicitors  of  the  parties  his  finding:  [His 
Lordship  read  it :  see  ante^  p.  484.] 

On  the  7th  of  November,  1874,  a  rule  was  granted  by  the 

Q)  The  River  Wear  Company  v.  Adamaan,  2  App.  Gas.,  748 ;  21  Eng.  R.,  1. 

24  Eng.  Rep.  47 
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Court  of  Common  Pleas  calling  on  the  defendant  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  plaintiffs,  pursuant  to  leave  reserved  or  a 
new  trial  had  between  the  parties,  on  the  ground  of  misdi- 
rection in  this,  that  the  judge,  upon  the  finding,  should  have 
caused  the  verdict  to  be  entered  for  the  plaintiffs,  as  repre- 
sentation by  the  defendant  of  part  of  the  plaintiffs'  play 
was  found.  This  rule  came  on  to  be  argued  before  the 
court,  consisting  of  Lord  Chief  Justice  Coleridge,  Mr.  Jus- 
490]  tice  *(now  Lord  Justice)  Brett,  Mr.  Justice  Grove, 
and  Mr.  Justice  Lindley,  who  unanimously  concurred  in 
discharging  the  rule  with  costs.  At  the  hearing  on  this 
occasion,  Lord  Chief  Justice  Coleridge  stated  verbally  that 
what  he  meant  to  convey  by  his  finding  was  that,  looking 
to  the  general  character  of  the  plaintiffs'  and  defendant's 
dramas,  the  extent  to  which  the  one  was  taken  from  the  other 
was  so  slight,  and  the  effect  upon  the  total  composition  was 
so  small,  that  there  was  no  substantial  and  material  taking 
of  any  one  portion  of  the  defendant's  drama  from  any  por- 
tion of  the  plaintiffs'. 

The  plaintiffs  appealed  from  this  judgment  to  the  Court 
of  Appeal  and,  on  the  30th  of  November,  1876,  that  court, 
then  consisting  of  the  Lord  Chief  Justice  of  England,  Lord 
Justice  Mellish,  Lord  Justice  Amphlett,  and  Ix)rd  Justice 
Bramwell,  unanimously  affirmed  the  judgment  of  the  Court 
of  Common  Pleas,  and  from  this  decision  the  plaintiffs  have 
appealed  to  your  Lordships'  House. 

Under  these  circumstances,  my  Lords,  it  appears  to  me 
that  your  Lordships  must  regard  as  established  the  facts 
found  by  Lord  Chief  Justice  Coleridge  under  the  reference 
made  by  the  order  of  the  19th  of  June,  1874.  I  tak^  these 
facts  to  be— 1st.  That  the  defendant  did  take  two  scenes  of 
his  drama,  viz.,  those  specified  in  Lord  Coleridge's  note, 
direct  from  the  drama  the  right  of  property  in  which  is  in 
the  appellants.  2d.  That  such  taking  was  not  a  substan- 
tial and  material  taking  of  any  one  portion  of  the  plain- 
tiffs' drama. 

An  attempt  has  been  made  to  limit  this  finding  to  the 
written  note  of  the  Lord  Chief  Justice.  It  has  been  indeed 
contended  that  it  was  not  competent  to  him  to  explain  his 
written  note  by  word  of  mouth.  It  was  urged  that  nis  posi- 
tion, under  the  agreement  which  was  come  to  between  the 
parties,  was  similar  to  that  of  a  jury  which  has  delivered  a 
verdict,  or  of  an  arbitrator  who  has  delivered  his  award. 
But  in  the  first  place  it  was  not  incumbent  on  the  Lord 
Chief  Jijstica  to  deliver  any  such  written  note  at  all;  it 
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would  have  been  sufficient  for  him  to  direct  judgment  to 
be  entered  for  the  defendant,  and  to  state  the  facts  upon 
which  he  come  to  the  conclusion,  by  word  of  mouth.  He 
was  not  in  the  position  of  a  jury  who,  being  discharged^  or 
Laving  retired  after  *verdict,  cannot  be  again  sum-  [491 
moned  together,  or  of  an  arbitrator  whose  authority  is  at  an 
end  when  the  award  is  delivered.  His  note,  coupled  with 
the  direction  which  it  contains  for  entering  the  verdict  for 
the  defendant,  is  not  contradicted  but  explained  by  his  ver- 
bal statement,  made  at  the  hearing  of  the  argument  on  the 
rule  nisi  in  the  Common  Pleas.  The  finding  so  explained 
was  adopted  by  both  the  Court  of  Common  Pleas  and  the 
Court  of  Appeal,  and  it  appears  to  me  that  your  Lordships 
will  not  feel  justified  in  reviewing  that  which  may  be  re- 
garded as  a  verdict  on  the  matter  of  fact. 

The  argument,  however,  before  your  Lordships  has  turned 
mainly  on  the  constrdction  to  be  put  upon  the  statute  of 
3  &  4  Will.  4,  c.  15  (the  Dramatic  Copyright  Act),  which 
extends  the  protection  given  in  respect  of  published  works 
to  dramatic  performances,  not  published  otherwise  than  by 
their  representation.  It  was  necessarily  admitted  by  the 
counsel  for  the  appellant,  that,  in  the  case  of  ordinary  copy- 
right of  published  works,  the  plaintiff  would  not  succeea  in 
an  action  for  an  alleged  invasion  of  his  copyright  if  it  were 
found,  as  here,  that  the  passages  taken  were  neither  a  ma- 
terial nor  a  substantial  part  oi  his  work ;  but  it  was  said 
that  there  was  a  distinction  between  the  two  classes  of  prop- 
erty protected,  a  distinction  recognized  by  the  Legislature  m 
the  framing  of  the  acts  relating  to  these  respective  subjects ; 
and  it  was  pointed  out  that  whilst  books  (including  by  a  defi- 
nition in  the  acts  single  sheets  of  original  composition)  were 
protected,  "parts"  of  books  were  not  special! v  referred  to, 
whereas  in  the  Dramatic  Copyright  Act  *'  parts^'  of  dramatic 
works  are  specially  mentioned  in  the  clause  prohibiting  their 
use  by  others  than  the  proprietor ;  and  again,  it  was  called 
to  our  attention  that  on  the  plaintiff's  establishing  his  title 
in  any  action,  and  the  infringement  by  the  defendant,  the 
act  as  to  dramatic  copyright  directs  that  not  less  than  40^. 
damages  shall  be  awarded  by  the  jury.  It  was  suggested 
that  these  differences  indicated  an  intention  to  prevent  the 
invasion  of  dramatic  copyright  independently  of  the  quantity 
or  materiality  of  the  portion  of  dialogue  or  dramatic  incident 
proved  to  have  been  copied  by  the  defendant. 

Now  it  appears  to  me,  my  Jjords,  that  this  argument  goes 
much  too  far.  As  was  said  by  the  counsel  for  the  respond- 
ent, the  *appellant  would  wish  to  read  the  word    [492 
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"part"  in  the  Dramatic  Copyright  Act  as  "particle,"  so 
that  the  crowing  of  the  cock  m  "Hamlet,"  or  tne  introduc- 
tion of  a  line  in  the  dialogue,  might  be  held  to  be  an  inva- 
vaslon  of  copyright  entitling  the  plaintiff  to  40s.  damages, 
and  consequently,  as  the  law  stood  I  believe  at  the  time  of 
the  passing  of  the  statute  of  3  &  4  Will.  4,  to  the  costs  of 
his  action. 

There  is  indeed  one  obvious  difference  between  the  copy- 
right in  books  and  that  in  dramatic  performances.  Books 
are  published  with  an  expectation,  if  not  a  desire,  that  they 
will  be  criticised  in  reviews,  and  if  deemed  valuable  that 
parts  of  them  will  be  used  as  affording  illustrations  by  way 
of  quotation,  or  the  like — and  if  the  quantity  taken  be 
neither  substantial  nor  material,  if,  as  it  has  been  expressed 
by  some  judges,  "a  fair  use"  only  be  made  of  the  publica- 
tion, no  wrong  is  done  and  no  action  can  be  brought.  It  is 
not,  perhaps,  exactly  the  same  with  dramatic  performances. 
They  are  not  intended  to  be  repeated  b v  others  or  to  be  used 
in  such  a  way  as  a  book  may  oe  used,  but  still  the  principle 
de  minimis  non  curat  lex  applies  to  a  supposed  wrong  in 
taking  a  part  of  dramatic  wor&s,  as  well  as  in  reproducing 
a  part  of  a  book. 

The  minimum  of  damages,  to  be  awarded  when  the  fact 
of  damage  and  the  right  to  damages  have  been  once  estab- 
lished, was  no  doubt  fixed,  because  of  the  difficulty  of 
E roving  with  definiteness  what  amount  of  actual  damage 
ad  been  sustained,  by  perhaps  a  single  performance  at  a 
provincial  theatre  of  a  work  belonging  to  a  plaintiff,  whilst 
at  the  same  time  his  work  might  be  seriously  depreciated  if 
he  did  not  establish  his  right  as  against  all  those  who  in- 
fringed upon  it. 

It  was  urged  that  a  wholly  worthless  drama  might  be  un- 
protected, as  every  part  of  what  was  wholly  worthless  would 
De  in  itself  worthless.  This  is  really  only  a  play  upon  the 
word  "worthless."  The  drama  may  be  worthless  in  the 
judgment  of  people  of  any  degree  of  refinement,  and  yet  at- 
tractive to  others  who  can  afford  to  pay  for  the  privilege  of 
witnessing  its  representation,  and  the  fact  of  any  consider- 
able portion  being  pirated  by  another  author  would  indi- 
cate that  some  value  at  least  must  be  attributed  to  it  in  this 
lower  sense.  In  the  case  before  us  we  have  the  verdict 
of  the  judge,  selected  by  the  parties,  on  the  fact ;  and  the 
493]  *unanimou8  concurrence  of  the  other  judges  before 
whom  the  case  was  brought  justifies  I  think  that  finding ; 
and  I  think  that  your  Lordships  will  not  be  disposed  to  dis- 
turb the  finding  which  has  been  so  conie  to. 
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The  case  of  Planclie  v.  Braham  (*)  was  very  much  pressed 
upon  the  attention  of  this  House,  bat  though  the  portion  there 
taken  was  minute,  it  must  be  remembered  that  it  consisted 
of  songs,  the  words  of  which  were  adopted,  without  license 
(in  preference  to  those  which  had  been  otherwise  published), 
by  a  celebrated  singer,  and  probably  much  of  the  value  of 
the  work  might  be  due  to  its  association  with  that  singer's 
name.  These  songs  would  perhaps  be  one  of  the  chief  points 
of  the  drama's  success,  and  therefore  if  wrongly  introduced 
in  the  defendant's  piece  might  materially  damage  the  value 
of  the  plaintiff's  drama. 

I  think,  m^  Lords,  regard  being  had  to  the  whole  of  this 
case,  to  the  hnding  of  the  Lord  Cnief  Justice  that  the  parts 
which  were  so  taken  were  neither  substantial  nor  material 
parts,  and  the  impossibility  of  damage  being  held  to  have 
accmed  to  the  plaintiff  from  such  taking,  and  the  concur- 
rence of  the  other  judges  before  whom  the  case  was  brought, 
that  this  appeal  should  be  dismissed,  and  dismissed  with 
costs. 

Lord  O^Haoan:  My  Lords,  in  this  case,  the  unanimous 
judgment  of  the  Court  of  Appeal,  which  the  appellants  ask 
your  Lordships  to  reverse,  affirmed  the  unanimous  judgment 
of  the  Court  of  Common  Pleas,  in  favor  of  the  respondent. 
I  have  no  doubt  that  the  decision  was  correct,  and  that  the 
appeal  should  be  dismissed  with  costs. 

The  plaintiffs  were  possessed  of  the  right  of  exclusively 
representing  a  drama  called  "  TTie  Wandering  Jem^^  and 
they  complained  that  the  defendant  had  represented  another 
piece,  with  the  same  title,  which  appropriated  from  it  certain 
scenes,  in  violation  of  that  right.  They,  therefore,  claimed 
a  penalty  under  3  &  4  Will.  4,  c.  16. 

It  appeared  at  the  trial  before  Lord  Coleridge,  Lord  Chief 
Justice  of  the  Common  Pleas,  that  ^^  Le  Jw^  Brrant^^^  of 
Eugene  8ue^  had  been  dramatized  in  French,  and,  after- 
wards, in  English  by  a  writer  *who  had  assigned  his  [494 
interest  to  the  plaintiffs ;  and  it  was  alleged  that  the  defen- 
dant had  also  dramatiz^  it,  and  had  infringed  their  copy- 
right by  the  performance  of  his  adaptation,  which  was  partly 
taken  from  the  drama  so  vested  in  them.  A  question  arose, 
as  to  the  source  from  which  the  defendant  had  derived  the 
two  incidents  of  his  work  which  were  relied  upon  as  con- 
stituting the  infringement — whether  they  were  taken  from 
the  original  novel  or  the  French  play  founded  upon  it,  or 
were  directly  borrowed  from  that  which  had  become  the 
plaintiffs'  property  ?    As  to  this,  the  learned  judges  seem  to 

(»)  4  Bing.  N.  C,  17. 
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have  differed  in  opinion,  although,  on  the  whole  case,  they 
reached  the  same  conclusion.  But  I  do  not  think  that  your 
Lordships  are  required  to  enter  on  the  consideration  of  that 
question. 

Upon  the  imperfect  information  before  us,  I  am  not  sure 
that  I  should  have  been  prepared  entirely  to  concur  with  the 
Lord  Chief  Justice  as  to  the  grounds  of  the  verdict  which  he 
entered :  but  the  consent  of  the  parties  clothed  him  with  all 
the  functions  of  a  jury,  and  his  finding  as  to  facts  appears 
to  me,  in  the  present  position  of  the  case,  unimpeachable 
and  conclusive.  The  reference  was  made  to  him  in  the 
largest  terms.  He  was  to  read  the  novel  and  the  plays,  and 
receive  such  evidence  as  he  might  deem  material ;  and,  there- 
upon, he  was  to  .pronounce  a  verdict.  He  has  done  so.  He 
has  found  for  the  defendant,  and  he  has  stated  the  views 
which  appeared  to  him  to  warrant  his  decision.  This  is  the 
finding:     [His  Lordship  read  it,  see  antCy  p.  484.] 

If  the  matter  had  rested  there,  the  appellants'  contention 
would  have  been,  at  least,  more  sustainable,  for  the  written 
finding  does  not  contain  any  express  averment  as  to  the 
materiality  of  the ''scenes"  or  "points"  taken  from  the 
drama  of  Mr.  Lewis.  But  when  the  plaintiffs,  in  pursuance 
of  leave  reserved  at  the  trial,  moved  the  Court  of  Common 
Pleas  to  have  the  verdict  set  aside,  and  a  verdict  entered  for 
them,  the  Lord  Chief  Justice  explained  the  finding  verbally, 
and  more  fully  informed  his  learned  brethren  with  reference 
to  it  in  these  terms :  [His  Lordship  stated  them,  see  antCj 
p.  484.] 

Now,  before  we  approach  the  single  legal  question  in  the 
case,  we  must  dispose  of  a  point  which,  although  the  last 
raised  in  argumfent,  ought  to  be  first  considered,  for  the  pur- 
495]  pose  of  *a8certaining  the  principles  on  which  our  de- 
cision sQould  be  based.  The  finding  declares  that  the  two 
"scenes"  or  "points"  were  taken  direct  from  the  drama  of 
Mr.  Lewis :  but,  as  I  have  said,  it  makes  no  express  aver- 
ment as  to  their  materiality  and  importance.  The  j  ndgment, 
however,  very  clearly  says  that  their  extent  was  so  slight, 
and  their  effect  so  small,  as  to  render  the  taking  perfectly 
immaterial.  Can  we  consider  both  the  allegations,  or  are  we 
bound  to  have  regard  to  the  finding  alone?  I  am  clearly  of 
opinion,  with  the  whole  Court  of  Appeal,  that  both  the  stote- 
ments,  and  not  one  only,  must  be  taken  into  account  for  the 
purpose  of  determining  as  to  the  correctness  of  the  verdict. 
And  I  concur  with  the  statement  of  Lord  Justice  Mellish  : 
"  It  does  not  matter  whether  we  take  the  finding  from  what 
the  Chief  Justice  has  written  or  what  he  has  said.     It  seems 
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to  me  that  on  the  qaestions  of  fact  the  plaintiffs  are  con- 

claded"0- 

The  appellants  have  argued  as  if  the  finding  was  a  judg- 
ment, conclusive  until  reversed  or  modified ;  or  a  special 
verdict  containing  an  exhaustive  statement  of  all  the  facts 
from  which  a  legal  inference  may  be  drawn.  It  is  neither 
the  one  nor  the  other.  The  Lord  Chief  Justice  was  not  re- 
quired, or  authorized,  by  the  arrangement  at  the  trial  to 
frame  a  special  verdict,  or  to  enter  a  judgment.  He  was 
simply  substituted  for  the  discharged  jury,  and  empowered, 
on  such  evidence  as  might  have  been  presented  to  the  jury, 
to  find  a  verdict.  All  points  of  law  were  reserved,  and  either 
party  was  to  have  liberty  to  move  the  court,  according  to 
circumstances.  The  Chief  Justice  had  no  need  to  do  more 
than  simply  to  direct  the  entering  of  the  verdict,  and  the 
preliminary  statements  of  the  finding,  with  which  he  thought ' 
proper  to  preface  it,  were  not  necessarily,  and  did  not  pur- 
port to  be,  a  representation  of  all  the  conclusions  of  fact  on 
which  it  was  founded. 

When  the  question  was  raised  in  the  Common  Pleas,  the 
learned  judge  set  out  fully  the  reasons  which  had  dictated 
his  direction ;  and  it  seems  to  me  impossible  to  maintain  that 
he  was  precluded,  by  the  document  he  had  signed,  from 
communicating  to  his  colleagues  an  essential  portion  of  those 
reasons,  or  that  your  Lordsnips  can  now  be  required  to  put 
it  out  of  your  consideration. 

I  am  not  at  all  prepared  to  say  that,  if  the  written  find- 
ing stood  *alone,  it  should  not,  even  so,  have  been  [496 
affirmed.  Although  it  has  not  any  explicit  allegation  as  to 
the  character  of  the  ** scenes"  or  "points"  which  it  finds 
to  have  been  taken,  their  immateriality  must,  I  think,  have 
been  implied  to  make  the  averment  of  fact  and  the  conclu- 
sion of  law  reasonable  and  consistent  with  each  other.  The 
learned  judge  appears  to  have  believed  that  it  would  be  im- 
plied accprmngly,  but  his  judgment  put  the  matter  beyoQd 
controversy :  and  it  is  unnecessary  to  consider  what  might 
have  been  our  opinion  on  the  finding  per  se^  if  it  had  not 
been  supplemented  and  supported  by  that  unequivocal  judg- 
ment. 

Suppose  the  case  had  been  tried  by  a  judge  of  another 
court,  under  similar  circumstances,  and  he  had  reported  to 
the  Common  Pleas,  on  a  new  trial  motion,  the  reasons  of  his 
finding,  they  must  have  been  accepted  in  their  integrity  and 
at  their  true  legal  value,  and  your  Lordships  must  have  so 
accepted  them  ;  and  how  is  the  matter  altered  because  Lord 

{>)  2  C.  P.  D.,  at  p.  48;  19  Eng.  R.,  294. 
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Coleridge  is  the  Chief  Justice  of  the  court,  and  reports  di- 
rectly to  it,  by  word  of  mouth  ? 

When  a  jury  has  formally  delivered  its  verdict  and  been 
discharged,  or  an  arbitrator  has  signed  and  sealed  his  award, 
and  become  functus  offiMo^  it  would  be  manifestly  danger- 
ous, as  it  is  legally  impossible,  to  vary  the  one  or  the  other 
by  subsequent  statements  of  those  who  have  pronounced 
them.  But  the  position  of  the  Lord  Chief  Justice  was  wholly 
different,  in  this  respect,  from  that  of  a  jury  or  an  arbitra- 
tor ;  and  his  declaration  in  court  lost  nothing  of  its  au- 
thority because  it  had  not  more  distinct  expression  in  his 
finding. 

I  repeat,  therefore,  that,  in  my  opinion,  the  case  must  be 
decided  by  reference  at  once  to  the  finding  and  the  judg- 
ment ;  and,  this  being  so,  we  have  the  Lord  Chief  Justice, 
acting  as  a  jury,  at  the  instance  of  the  parties,  and  ascer- 
taining two  things,  as  matters  of  fact :  first,  that  the  ^'  points  *' 
were  taken  from  the  drama  of  the  plaintiffs ;  and,  secondly, 
that  they  were  so  trifling  and  immaterial  as  to  render  the 
taking  a  nullity.  The  facts  being  so  established,  I  think  that 
your  Lordships  will  not  have  much  difficulty  in  disposing 
of  the  case. 

The  plaintiffs  contend  that,  under  the  2d  section  of  the 
act,  making  it  penal  to  represent  any  protected  drama,  ^'or 
any  part  thereof,"  the  defendant  is  liable  for  copying  the 
497]  scenes  or  points  *of  the  plaintiffs'  production,  al- 
though they  were  so  valueless  that  in  the  words  of  the  Chief 
Justice,  ^'  there  was  no  substantial  and  material  taking  of 
them." 

No  doubt,  any  scene,  or  point,  or  incident,  or  line,  or  word, 
in  a  drama,  is  a  part  of  it ;  and  no  doubt  it  is  the  duty  of  a 
court  of  construction  to  carry  out  the  plain  intentions  of  the 
Legislature  strictly,  even  though  it  may  not  approve  of 
them  as  sound  in  principle,  or  wise  in  policy,  or  just  in 
operation.  But  we  should  scrutinize  carefully  the  terms  of 
a  statute  before  we  lend  ourselves  to  administer  it  with  ill 
results,  and  see  whether  it  forces  us  inevitably  to  produce 
them:  and  we  may  properly  consider  how  other  acts  in 
pari  materia^  or  of  a  like  kind,  have  been  dealt  with  by 
courts  of  justice,  that  we  may  be  guided  to  make  our  inter- 
pretation reasonable  and  correct.  Here,  the  section  we 
are  required  to  interpret  provides  that  a  penalty  shall  be 
incurred  for  a  proceeding  "  contrary  to  the  intent  of  the  act 
or  right  of  the  author";  and,  to  ascertain  the  intent  to  be 
enforced  and  the  right  to  be  protected,  we  are  at  liberty  to 
look  at  the  preamble,  which  recites  the  64  Geo.  3,  c.  151, 
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and  declares  it  to  be  expedient  *'  to  extend  the  provisions  of 
the  said  act."  And  the  extension  is  made,  not  by  any  en- 
largement of  the  effect  of  those  provisions,  but  by  their  ap- 
plication to  a  class  of  persons  and  to  productions  different 
ironi  those  to  which  they  had  originally  been  applied.      • 

It  is  clear,  that  the  Legislature  intended  to  afford  the  pro- 
tection already  given  to  copyright  in  books,  to  the  authors 
and  owners  of  dramatic  productions;  and  it  seems  quite 
proper  to  apply  the  same  principle  of  construction  to  statutes 
which  aim  at  objects  substantially  the  same.  And  this  the 
more,  if  the  application  enables  us  to  avoid  a  plainly  absurd 
or  inconvenient  conclusion. 

I  shall  not  trouble  your  Lordships  by  discussing,  in  detail, 
the  many  authorities  which  have  been  cited  as  to  the  inter- 
pretation to  be  put  upon  the  acts  which  regulate  copy- 
right in  books.  They  seem  one  and  all  to  assume,  or  to 
affirm  expressly,  that  to  render  a  writer  liable  for  literary 
piracy,  he  must  be  shown  to  have  taken  a  material  portion 
of  the  publication  of  another : — ^the  question  as  to  its  materi- 
ality being  left  to  be  decided  by  the  consideration  of  its 
quantity  and  value,  which  must  vary  indefinitely  in  various 
^circumstances.  As  Lord  Chancellor  Cottenham  said  [498 
in  BramweU  v.  BaZcoTiib  {') :  *'It  is  useless  to  refer  to  any 
particular  cases  as  to  quantity."  The  quantity  taken  may 
be  great  or  small,  but  if  it  comprise  a  material  portion  of 
the  book,  it  is  taken  illegally.  The  question  is  as  to  the 
substance  of  the  thing,  and  if  there  be  no  abstraction  of 
which  that  may  be  substantisdly  appreciated,  no  penalty  is 
incurred. 

In  all  the  cases,  the  matter  is  dealt  with  as  one  of  decree. 
In  all,  quantity  and  value  are  both  the  subjects  of  consider- 
ation, and  in  none  of  them  has  an  infringement  been  estab- 
lished without  satisfactory  evidence  of  an  appropriation, 
possibly  involving  a  substantial  loss  to  one  person  and  a 
substantial  ^ain  to  another ;  although,  as  was  observed  by 
Lord  Chief  Justice  Tindal  in  Planche  v.  Braham  (*),  "the 
damage  to  the  plaintiff  is  not  the  test  of  the  defendant's  lia- 
bility," and  the  penalty  is  to  be  paid,  '*even  if  there  is  no 
actual  damage." 

It  is  true,  as  was  pressed  upon  your  Lordships,  that  the 
act  of  Cteo.  3  does  not  contain  the  words  ''or  any  part 
thereof,"  which  are  inserted  in  the  statute  of  Will.  4.  But 
this  does  not  appear  to  me  to  create  any  real  distinction 
between  them.  Some  such  words  must  necessarily  be 
implied  in  the  earlier  statute.     Otherwise,  the  author  of  a 

(>)  8  My.  A  Cr.,  at  p.  788.  («)  4  Bing.  N.  C,  at  p.  19. 

24  ExG.  Rep.  48 
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book  could  not  bring  his  action  unless  there  had  been  a 
piracy  of  the  whole  of  its  contents ;  and  any  partial  appro- 

Sriation  of  them  could  not  authorize  the  claim  for  a  penalty. 
To  one  has  suggested  a  construction  so  manifestly  inconsist- 
ent with  the  clear  purpose  of  the  Legislature ;  and  it  seems 
to  me  that  all  the  authorities  as  to  a  partial  taking  are 
fairly  applicable  to  the  Dramatic  Copyright  Act,  and  if  so, 
an  infringement  of  it,  to  be  penal,  must  be  material  and  of 
a  substantial  kind. 

I  need  not  add  anything  to  the  observations  of  my  noble 
and  learned  friend  as  to  the  distinction  between  literary  and 
dramatic  copyright. 

The  question  m  every  case  must  be  a  question  of  fact : 
and  a  jury  cannot  be  constrained  to  find  every  infinitesimal 
taking  to  be  the  taking  of  a  ^^part"  of  a  dramatic  produc- 
tion, within  the  purview  of  tne  statute.  "Part,"  as  was 
observed,  is  not  necessarily  the  same  as  "particle,"  and 
499]  there  may  be  a  taking  so  minute  in  *its  extent  and  so 
trifling  in  its  nature  as  not  to  incur  the  statutable  liability. 
Here  we  have  two  findings  : — one  that  the  scenes  were  taken, 
the  other  that  they  were  of  no  substance  or  effect  on  the 
"  total  composition  "  of  the  drama.  If  the  argument  of  the 
appellants  be  maintained,  the  first  finding  was  in  itself  con- 
clusive, and,  upon  it^  a  judge  would  have  been  compelled 
to  direct  a  verdict  for  the  plaintiflfs.  In  that  view  the  sec- 
ond was  entirely  irrelevant  and  immaterial.  But  reason 
and  authority  combine  to  show  its  relevancy,  and  its  neces- 
sity to  the  determination  of  the  cause,  and,  having  been 
made,  it  seems  to  me  binding  on  your  Lordships.  There 
was  certainly  evidence  to  go  to  a  jury,  or  to  a  judge  acting 
as  a  jury,  in  support  of  the  respondent's  view ;  and  I  see  no 
ground  on  which  the  verdict  found  on  that  evidence  is  im- 
peachable, even  though  we  should  doubt  its  absolute  cor- 
rectness, t  do  not  think,  as  I  have  said,  that  we  can  now 
consider  whether  the  "points"  were  taken  from  the  French 
drama  or  from  the  English.  On  that  matter,  the  learned 
Lord  Chief  Justice  appears  to  have  differed  somewhat  from 
his  brethren :  but  it  is  enough  for  us  to  have  had  it  ascer- 
tained that  those  "points,"  whencesoever  derived,  were  of 
such  a  character  as  to  form  no  "part"  of  the  drama,  the 
appropriation  of  which  could  constitute  an  offence. 

The  case  of  Planche  v.  Brahami^)^  was  pressed  upon 
your  Lordships  as  the  chief  authority  m  support  of  the  ap- 
pellants. I  have  considered  that  case,  and  I  think  it  is  an 
authority  the  other  way.     There,  the  defendant  used  the 

(»)  4  Bing.  N.  C,  17. 
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words  of  two  or  three  songs  of  the  plaintiff  as  the  vehicle 
of  some  airs  in  an  English  version  of  Weber's  opera  of 
**06€rcw,"  and  the  action  was  brought  under  the  3  &  4 
Will.  4,  c.  15.  The  rest  of  the  version  had  been  written  by 
another  person.  There  was  no  question  as  to  appropriation 
of  the  music:  and  Lord  Chief  Justice  Tindal  leit  it  to  the 
jury  to  say  whether  there  had  been  a  representation  of  a 
part  of  the  plaintiff*  s  dramatic  production.  The  jury  found, 
and  I  think  rightly  found,  that  there  had  been :  and  gave  a 
verdict  for  the  statutable  penalty.  Sergeant  Wilde  moved 
to  set  the  verdict  aside,  on  the  ground  that  as  there  had 
been  no  representation  of  a  part  of  the  plaintiff's  piece, — 
the  words  of  the  songs  adapted  to  the  music  being  imma- 
terial to  the  development  of  the  drama, — the  defendant 
*was  entitled  to  a  judgment.  But  the  court  afSrmed  [500 
the  verdict,  holding  that  the  question  before  it  must  '^in  all 
€»ses"  be  determined  by  a  jury.  "  It  is  difficult,"  said  the 
Chief  Justice,  ^^  to  say  what  is  or  is  not  a  representation  of 
a  part  of  a  dramatic  production,  ....  and  it  must 'be  left 
to  a  jury  to  determine  the  fact."  All  the  judges  concurred 
in  this  opinion  and  refused  to  interfere,  without  regard  to 
the  merito  of  the  finding,  because  the  question  was  within 
the  jury's  province  and  had  been  properly  left  to  their 
decision. 

The  ruling  of  Lord  Coleridge  appears  to  me  to  be  sus- 
tained by  this  case  in  all  its  parts.  As  a  judge,  he  declined 
to  direct  the  jury  in  the  deiendant's  favor  merely  because 
there  had  been  a  taking  of  the  ''  points ;"  and  in  that  refusal 
the  judgment  in  Planche  v.  BraTiam  (*)  expressly  approves 
bis  course.  On  the  reference  to  him  as  a  jury,  he  found 
the  fact  that  those  points  did  not  constitute  a  part  of  the 
drama ;  and  the  same  judgment  declares  that  such  a  finding, 
having  been  legitimately  made  by  the  proper  tribunal,  ought 
not  to  be  disturbed. 

The  judgments  of  the  Court  of  Appeal  and  the  Court  of 
Common  Pleas  must,  in  my  opinion,  be  affirmed,  and  the 
appeal  dismissed,  with  costs. 

Lord  Blackburn  :  My  Lords,  I  am  also  of  that  opinion. 

The  3  &  4  Will.  4,  c.  15,  contains  only  two  sections.  The 
first  section  enacts  that  the  author  of  any  dramatic  piece  or 
his  assignee,  shall  have  as  his  own  property  the  sole  liberty 
of  representing  or  causing  to  be  represented,  any  such  pro- 
duction at  any  place  of  dramatic  entertainment  in  any  part 
of  the  British  dominions,  and  shall  be  deemed  and  taken  to  be 
the  proprietor  thereof.    Had  the  statute  stopped  there,  the 

0  4  Bing.  N.  C,  17. 
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The  Court  of  Appeal  said  that  his  decision  mast  be  taken 
to  be  in  his  finding,  as  explained  by  him  during  the  discus- 
sion before  the  Court  of  Uommon  rleas.  I  think  this  was 
quite  right,  and  that  your  Lordships  should  do  so  too.  And 
this  enables  the  plaintiffs  to  raise  farther  points,  and  to 
contend  not  only  that  a  representation  of  a  drama,  two 
points  in  which  were  taken  direct  from  the  plaintiffs'  drama, 
was  necessarily  in  point  of  law  a  representation  of  part  of 
the  plaintiffs'  drama  (on  which  I  have  already  expressed  my 
opinion  as  being  against  the  plaintiffs),  but  also  tnat  in  com- 
ing to  the  conclusion  that  it  was  not  such  a  representation, 
the  Chief  Justice  acted  on  wrong  grounds.  If  the  Chief 
Justice  had  left  the  question  to  the  jury,  and  told  the  jurors 
in  his  summing  up  tnat  it  was  proi)er  for  them  to  consider 
exactly  the  same  things  which  he  says  were  the  grounds  of 
his  own  decision  ;  if  he  had  told  them  that,  in  considering 
the  question  whether  the  defendant  had  represented  part 
of  the  plaintiffs'  drama,  they  were  to  consider  not  only 
whether  the  defendant  took  these  two  points  direct  from  the 
plaintiffs'  drama,  but  also  the  nature  oi  the  two  points  which 
•  were  not  parts  of  the  dialogue  or  composition  of  the  plain- 
tiffs' drama,  but  were  in  the  nature  of  dramatic  situations 
or  scenic  effects ;  and  that  they  were  also  to  consider  the 
general  character  of  the  two  dramas,  and  the  extent  to  which 
one  was  taken  from  the  other,  and  its  effect  upon  the  total 
composition,  and  then  to  say  for  themselves  whether,  in  rep- 
resenting the  defendant's  drama,  the  defendant  represented 
what  was  a  part  of  the  plaintiffs'  drama,  which  was,  as 
Planche  v.  Braham  C)  decides,  a  question  to  some  extent 
of  degree  ;  would  sucn  a  summing-up  have  been  a  misdirec- 
tion i  If  it  would,  I  am  inclined  to  think  that  the  finding, 
though  by  a  judge  alone,  would  have  been  liable  to  ques- 
tion in  the  nature  of  an  application  for  a  new  trial ;  but  it 
.  is  unnecessary  to  decide  that,  if,  as  I  think,  such  a  direction 
would  have  been  unexceptionable. 

I  do  not  say  that  this  direction  would  have  been  exhaust- 
ive. In  other  cases  there  may  be  other  considerations 
proper  to  be  left  to  a  jury,  but  every  one  of  those  above 
504]  mentioned  was  proper  in  *the  present  case  ;  and  I  see 
nothing  requisite  for  the  decision  of  this  case  which  has  been 
omittea. 

Lord  Gordon:  My  Lords,  this  is  an  appeal  from  the 
unanimous  judgment  of  the  Court  of  Appeal  which  affirmed 
a  unanimous  judgment  of  the  Court  of  Common  Pleas  in  favor 
of  the  respondent.     I  have  had  the  benefit  of  reading  the  writ- 

Q)  4  Bing.  N.  C,  17. 
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ten  opinion  of  mv  noble  and  learned  friend  opposite  (Lord 
O^Hagan)  which  has  been  also  read  to  yonr  Lordships,  and 
I  so  entirely  concar  in  the  views  which  he  has  expressed 
that  I  think  it  is  quite  unnecessary  to  say  anything  in  ad- 
dition to  what  he  has  there  stated.  The  other  noble  and 
learned  Lords  who  have  addressed  yonr  Lordships  have 
adopted  the  same  view,  so  that  this  a^in  will  be  a  unani- 
mous judgment  affirming  the  other  decisions. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords*  Journals^  28th  March,  1878. 

Solicitor  for  the  appellant :  Horace  W.  Chatterton. 
Solicitors  for  the  respondent :  Lewis  &  Lewis. 


[8  Appeal  Cases,  505.] 

H.L.  (Sc.),  Feb.  12, 1878. 

[HOUSE  OP  LORDS.] 

*The  Eabl  of  Zetland,  Appellant ;  The  Lord    [505 

Advocate,  Respondent. 

EntaH-^Sueemum  Duty  Act  (16  d:  17  VicL  c,  61)— SuiMtUe  Hein, 

The  2d  section  of  the  Saccession  Dut^  Act  (16  A  17  Yict  c  51),  dlstin^ishes 
socoession  by  *'  dispoaitioii "  from  saccession  by  "  devolution  of  law ;"  and  tne  rate 
of  daty  is  to  DC  regulated  bj  the  propinquity  of  the  successor  to  the  "  predecessor.** 
The  '*  predecessor  may  be  determined  by  considering  whether  the  succession  is  by 
**  disposition  "  or  by  *'  devolution  of  law." 

Snbetitnte  heirs  of  entail  not  called  nominatmij  nor  coming  under  a  descriptive 
denenation  as  the  head  of  a  new  aHrp$^  will  be  held  to  take  by  devolutum  of  law,  and 
not  by  dupotUion,  and  the  predeeenor  in  the  sense  of  the  Succession  Duty  Act  will 
be  the  last  possessor. 

Under  two  entails  executed  by  his  lineal  ancestors,  the  Earl  of  Zetland  succeeded 
his  uncle  as  heir  substitute  to  estates  in  Scotland : 

Hdd,  confirming  the  decision  of  seven  judges  of  the  courts  below,  that  within  the 
meaning  of  the  statute  16  &  17  Yict.  c  51,  the  uncle  was  the  "predecessor^  of  the 
Earl,  and  that  therefore  taking  by  "  devolution  of  law  "  he  was  liable  to  duty  at 
the  rate  of  three  per  cent 

Per  Lokd  Hatherlet  :  The  person  named  specifically  and  nominatim  in  the  died 
would  take  the  property  by  virtue  of  the  deed  alone,  but  those  who  derive  any  title 
by  operation  of  law  would  have  to  pay  as  claiming  an  interest  which  would  be 
pointed  out  by  the  law  alone. 

Fer  Loan  Sblborne  :  DevohUum  by  law  takes  place  whenever  the  title  is  such 
that  an  heir  takes  under  it  by  descent  ft-om  an  "  ancestor"  according  to  the  rules  of 
law  applicable  to  the  descent  of  heritable  estates,  and  in  all  cases  of  descent  the 
estate  of  the  successor  is  immediately  "derived"  from  the  "ancestor  "  from  whom 
the  estate  descenda 

Per  Lord  Hathzrlkt  :  The  word  "ancestor"  used  in  the  act  is  properly  assign- 
able to  the  person  who  really  preceded  in  the  estate,  although  that  person  may  not 
be  the  progenitor  of  the  successor. 
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Per  Lord  Hathbrlet  :  In  the  case  of  appointment  by  selection,  the  real  author 
from  whom  the  beneficiary  takes  his  snocession  is  the  person  who  has  given  snch 
limited  power  of  selection. 

Lord  SalbnuCt  Caiie{^)  discussed. 

0)  8  Maoq.,  669. 
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629]  *JoHN  Lang,  Appellant;  Kerr,  Anderson  &  Co., 

Respondents  (*). 

Olatgaw  Police  Act,  1866  (29  d:  30  Viet,  e,  21^)—0bliffatum  to  fence  Udal  and  uttmyor 

hie  Jiiver — Riparian  Propneior, 

6v  the  Glasgow  Police  Act,  1866  (29  &  80  Vict  c.  278),  section  884^  the  master  of 
works  may  by  notice  "  require  any  proprietor  or  occupier  of  a  land  or  heritage  * 
within  the  city,  "  to  fence  the  same,  or  repidr  any  chimney-stalk  or  fine,  or  chimnej- 
head  or  can,  or  any  rhone,  sienboard,  or  other  thing  connected  with  or  appertaining 
to  any  building  thereon,  which  appears  to  be  dangerous  " : 

iMd,  affirming  the  decision  of  the  court  below,  that  the  statute  gave  no  power  to 
the  master  of  works  in  Glas&^ow  to  compel  a  riparian  proprietor  to  fence  his 
land  off  from  a  tidal  and  naviMole  river,  although  a  right  of  way  gained  by  the  pab> 
lie  along  the  river  bank,  and  fenced  on  the  land  side,  was  alleged  to  be  insecure  sod 
dangerous,  on  account  of  the  proximity  of  the  river. 

On  the  23d  of  February,  1875,  the  master  of  works  in 
Glasgow  gave  notice,  under  the  884th  section  of  the  Glas- 
gow Police  Act,  29  &  30  Vict.  c.  273,  to  Messrs.  Kerr,  Ander- 
son &  Co.  (the  present  respondents),  that  the  lands  and 
heritages  of  Barrowfield,  of  which  they  were  "  Proprietors" 
within  the  meaning  of  the  act,  were  in  an  insecure  and  dan- 
gerous condition,  and  not  properly  fenced ;  and  he  required 
them  to  put  up  a  wooden  lence  along  the  north  bank  of  the 
River  Clyde,  as  far  as  their  property  extended. 
530]  *Messrs.  Kerr,  Anderson  &  Co.  are  the  representa- 
tives of  Mr.  Monteith,  of  Carstairs,  the  proprietor  of  Bar- 
rowfield, a  property  which  is  bounded  on  the  south  by  the 
River  Clyde,  and  extends  from  Rutherglen  bridge  eastwards 
for  470  yards,  being  occupied  chiefly  by  manufacturing 
premises.  These  are  inclosed  partly  oy  a  stone  wall  ana 
partly  by  a  wooden  fence,  from  the  nver.  On  the  river 
side  of  this  fence  there  is  a  public  footpath  running  paral- 
lel to  the  Clyde,  which  is  divided  from  the  river  at  some 
portions  of  its  length  by  a  steep,  shelving  bank,  but  at 
others  the  path  is  close  to  the  river  brink:  under  these 
circumstances  the  public  authorities  thought  the  path 
ought  to  be  fenced  oft  from  the  river,  to  protect  the  people 

Q)  AflSrming  Scotch  Cases,  4th  Series,  vol  iv,  p.  779. 
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who  use  it:  hence  the  notice  and  order  of  the  master  of 
works. 

Messrs.  Kerr,  Anderson  &  Co.  objected  to  this  notice  and 
requisition  on  the  grounds,  inter  alia^  that  they  disputed 
the  power  of  the  master  of  works  to  make  it,  and  that  the 
fence  proposed  was  unnecessary. 

On  the  19th  of  August,  1875,  the  Procurator-fiscal,  Mr. 
Lang  (the  present  appellant),  for  the  public  interest,  j)re- 
sented  a  petition  to  the  Dean  of  Guild  oi  Glasgow,  narrating 
the  notice  of  the  master  of  works,  and  the  objections  of 
Messrs.  Kerr,  Anderson  &  Co.  The  Bean  of  Guild  decided 
in  favor  of  the  Procurator-fiscal.  ' 

No  record  was  made  up  in  the  Dean  of  Guild's  Court,  and 
that  being  the  case  his  decision  (*),  if  within  his  jurisdiction, 
would  be  final,  and  not  subject  to  review.  Messrs.  Kerr, 
Anderson  &  Co.,  therefore,  on  the  13th  of  June,  1876,  pre- 
sented a  note  of  suspension  and  interdict  to  the  Lord 
Ordinary  n,  praying  that  the  Procurator-fiscal  should  be 
interdicted  from  carrying  out  the  order  to  erect  the  fence. 
The  Lord  Ordinary  having  confirmed  the  Dean  of  Guild's 
order,  Messrs.  Kerr,  Anderson  &  Co.  reclaimed,  on  the 
22d  of  June,  1876,  to  the  First  Division,  and  during  the 
hearing  of  the  case  a  joint  minute,  substantially  as  foUows, 
was  lodged : 

The  lands  of  Barrowfield  mentioned  on  record,  and  Ijing  alon^  the  north  side 
of  the  River  Clyde,  bear  in  the  title-deeds  to  be  boand^L  on  the  soath  bj  the 
River  Clyde.  A  river  wall  at  one  time  extended  continaoosly  along  the  whole 
river  ^frontage  of  the  complainers' property,  from  Rntherglen  bridge  [531 
Qp  the  river  to  its  eastern  boundary,  but  has  been  to  a  great  extent  destroyed 
by  the  current  of  the  river,  although  at  some  places  it  is  still  tolerably  entire. 
There  is  a  public  riffht  of  way  along  the  river  on  the  north  side  by  a  footpath. 
Along  the  north  side  of  this  path  there  is  a  stone  wall  which  extends  from 
Rutherglen  bridge  eastward  for  a  distance  of  270  yards,  and  there  is  a  wooden 
fence  uong  the  north  side  of  the  said  road  from  the  end  of  said  wall  to  the 
eastern  extremity  of  the  said  lands.  From  Rutherglen  bridge  there  is  a  distance 
of  37  yards,  where  the  path  occupies  the  whole  space  between  the  wall  on  the 
north  side  and  the  said  river  wall.  And  from  that  point  to  the  eastern  extrem- 
ity of  the  complainers'  property  there  exists  a  bank  of  varying  steepness  and 
breadth  between  the  southern  boundary  of  the  said  footpath  and  the  river.  The 
said  rosd  is  used  only  by  foot  passengers.  The  roadway  has  not  hitherto  been 
repaired  or  maintained  by  the  Board  of  Police  of  Glasgow.  The  Clyde  opposite 
the  complainers'  property,  and  for  some  miles  above  the  same,  is  tidal,  and  capa- 
ble of  being  navigated. 

The  counsel  for  the  parties  were  subsequently  further 
heard,  and  on  the  1st  of  June,  1877,  the  Lords  of  the  First 
Division  (Lord  Deas  dissenting),  recalled  the  Lord  Ordi- 
nary's interlocutor,  and  interdicted,  prohibited,  and  dis- 

0)  Sect  277,  Glasgow  Police  Act,  1866.  (*)  Loi:4  Rutberford  Clark, 

24  Eno.  Rep.  49 


388  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  IIL 

1878  Lang  t.  Kerr»  Anderson  it  Co.  H.L.  (Sc) 

the  subject  which  caused  the  danger;  though  the  danger 
existed  on  the  road  which  ran  by  the  side  of  the  canal. 
Here  the  Clyde  was  the  cause  of  danger,  and  the  respond- 
ents, who  could  not  be  said  in  any  sense  to  be  the  proprie- 
tors, were  directed  to  fence  it.  Even  taking  the  order  to  be 
one  to  fence  the  lands  oflf  from  the  river,  it  would  be  ex- 
travagant and  absurd  to  hold  that  the  statute  authorized 
an  order  on  a  proprietor  to  fence  his  private  property  off 
from  a  public  nver.  The  piece  of  lana  between  the  road 
and  river  was  as  much  the  right  of  the  public  as  the  road 
was,  and  the  respondents  had  no  right  to  shut  out  the  pub- 
534]  lie  from  a  tidal  and  navigable  *river.  What  was 
really  asked  here  was  to  deprive  a  riparian  owner  of  access 
to  a  navigable  river,  which  was  one  of  the  most  valuable 
rights  connected  with  the  enjoyment  of  his  property.  When 
the  public  either  receive  or  take  a  right  of  way,  they  take 
it  just  as  they  get  it ;  and  their  act  of  assuming  a  right  of 
way  cannot  conceivably  give  rise  to  any  obligation  on  the 
part  of  the  person  from  whom  they  take  it.  The  decision 
below,  therefore,  ought  to  be  confirmed. 
Mr.  Kay  was  heard  in  reply. 

The  following  opinions  were  delivered  by  the  Law  Peers : 
Lord  Cairns,  L.C.:  My  Lords,  the  respondents  in  this 
case  are  the  proprietors  of  property  in  the  city  of  G-lasgow 
which  extends  along  the  north  bank  of  the  Clyde  from  Ruth- 
erglen  bridge  eastwards  for  about  a  quarter  of  a  mile.  On 
a  considerable  part  of  that  property,  there  are  buildings 
consisting  of  houses  and  manufactories,  and  along  the  north 
bank  of  the  river  there  is  a  public  road  for  foot-passengers. 
I  say  along  the  north  bank  of  the  river,  but  in  strictness  the 
road  shoiild  be  described  thus :  it  is  a  road  upon  a  part  of 
the  bank  of  the  river  which  is  level,  and  it  would  appear 
that  where  the  bank  slopes  down  into  the  river,  and  where, 
consequently,  no  foot-passengers  could  walk,  the  right  of 
roadway  does  not  prevail,  and  that  sloping  bank  must  be 
considered  to  be  the  property  of  the  respondents  unaffected 
by  any  right  of  way.  That  being  the  character  of  the  prop- 
erty of  the  respondents,  I  have  only  to  add  that  between  this 
public  roadway  and  the  rest  of  the  property — that  is  to  say, 
upon  the  north  side  of  the  roadway — there  has  been  erected 
by  the  respondents,  or  those  whom  they  represent,  a  proper 
and  substantial  fence ;  along  one  part  of  their  property  a 
wall,  along  the  rest  of  their  property  a  fence  of  another  de- 
scription. That  fence,  therefore,  separates  the  roadway  to 
which  I  have  referred  from  the  part  of  the  respondents' 
property  ou  which  the  buildings  are  situated. 
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Mj  Lords,  that  being  so,  the  respondents  were  called  upon 
by  an  officer  under  the  municipality  of  Glasgow,  who  is 
called  the  master  of  works,  to  put  up  a  fence  upon  the  ex- 
treme south  side  *of  the  property  which  I  have  de-  [535 
scribed  and  immediately  along  the  bank  of  the  River  Clyde. 
So  far  as  your  Lordships  have  that  notice  given  by  the  master 
of  works  before  you  it  was  in  this  form ;  it  stated  that  the 
north  bank  of  the  River  Clyde,  in  connection  with  the  lands 
and  heritages  of  which  the  respondents  were  '*  proprietors'' 
within  the  meaning  of  the  Glasgow  Police  Act,  which  I  shall 
have  to  refer  to,  situated  at  or  near,  and  extending  from, 
Ratherglen  bridge  eastwards  as  far  as  their  projyerty  ex- 
tended, was  in  an  insecure  and  dangerous  condition,  and 
was  not  properly  fenced;  and  the  notice  required  them, 
within  ten  days  thereafter,  to  put  up  a  wooden  fence  along 
the  north  bank  of  the  River  Clyde  as  far  as  their  proi)erty 
extended  not  less  than  4ft.  6in.  high,  with  a  double  railing 
on  the  top,  and  fastened  to  the  baiik  in  accordance  with  in- 
structions given  bv  the  master  of  works,  and  to  do  that  to 
his  satisfaction.  My  Lords,  it  is  admitted  on  both  sides  that 
if  there  was  authority  to  require  that  fence  to  be  put  up,  your 
Lordships  have  nothing  to  say  to  the  character  of  the  fence. 
The  master  of  works,  subject  to  an  appeal  to  the  Dean  of 
Guild,  is  the  absolute  judge  of  the  character  of  the  fence ;  he 
might  order  it  to  be  of  a  greater  or  less  height,  or  of  a  more 
or  less  substantial  description. 

Now,  my  Lords,  the  question  arises.  What  was  the  au- 
thority of  the  master  of  works  to  require  this  fence  to  be 
put  up?  That  authority  is  said  to  be  found  in  the  384th 
section  of  the  Glasgow  Police  Act  of  1866  (*).  My  Lords, 
that  384th  section  occurs  in  what  is  called  the  27th  division 
of  the  act.  The  act  is  an  extremely  long  one ;  it  consists  of 
416  clauses.  The  provisions  are  of  the  most  varied  kind, 
and  I  may  observe  that  a  number  of  the  provisions — in  fact, 
I  may  say  the  greater  part  of  them — are  provisions  which 
more  or  less  interfere  with  the  ordinary  rights  of  private 
property.  They  are,  doubtless,  very  valuable  and  proper 
provisions,  otherwise  Parliament  would  not  have  enacted 
them  ;  but  interfering,  as  they  do,  with  the  rights  of  prop- 
erty, the  owners  of  that  property  are  entitled,  of  course,  to 
have  these  provisions  very  carefully  examined  in  order  to 
prevent  any  undue  or  arbitrary  exercise  of  the  powers  given 
Dy  the  act. 

The  27th  division  of  this  long  statute  is  headed  in  this 
way,  *"  Buildings,  their  erection,  alteration,  and  use.''  [536 

(>)  29  A  so  Vict  c  278. 
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And,  my  Lords,  I  mav  observe  that  these  headings  in  this 
act  are  not  to  be  looted  upon  as  marginal  notes  inserted, 
perhaps,  not  by  Parliament,  but  by  the  printer,  because 
they  are  referred  to  in  the  body  of  the  act  itself.  The  386th 
clause  itself  takes  notice  of  the  headings  of  different  parts 
of  the  act,  and  shows  that  Parliament  had  carefully  and 
analytically  divided  the  act  into  those  different  parts.  The 
384th  section  is,  as  I  have  said,  in  the  part  which  relates  to 
''Buildings,  their  erection,  alteration,  and  use;"  and,  my 
Lords,  that  part,  extending  from  sect.  364  to  sect.  386,  has 
reference  in,  I  may  say,  every  section  of  it,  to  buildings  in 
some  shape  or  form. 
The  384th  section  is  in  these  words : 

The  master  of  works  maj,  bj  notice  given  in  manner  iiereinafter  provided, 
require  anj  proprietor  or  occupier  of  a  land  or  heritage  to  fence  the  same,  or 
repair  any  chimnej-stalk  or  flue,  or  any  chimney-head  or  can,  or  any  rhone, 
signboard,  or  other  thing  connected  with,  orappertaining  to  any  building  thereon, 
which  appears  to  be  dangerous,  to  his  entire  satisfaction. 

My  Lords,  with  regard  to  the  words  **  proprietor  or  occu- 
pier of  a  land  or  heritage,"  your  Lordships  have  to  take 
them  in  connection  with  the  interpretation  clause.  The  in- 
terpretation clause  provides  that  in  the  act  these  and  other 
similar  words  "shall  have  the  several  meanings  hereby 
assigned  to  them,  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction."  And  then  'Mands 
and  heritages"  are  defined  to  mean  "lands  ahd  heritages 
within  the  city,"  and  they  are  to  "  have  the  meaning  attached 
to  that  expression  in  the  acts  for  the  valuation  of  lands  and 
heritages  m  Scotland  in  force  for  the  time  being"  (*);  and 
then  the  interpretation  clause  says  that  "  land  or  heritage 
in  the  singular,  number  shall  mean  one  of  such  lands  and 
heritages  separately  valued  or  entered  in  the  valuation  roll 
as  separately  occupied." 

Now,  my  Lords,  m  this  case,  I  think  your  Lordships  could 
have  no  doubt,  looking  at  that  clause  which  I  have  read, 
and  at  the  other  clauses  which  have  been  recently  read  to 
your  Lordships,  that  d  priori  the  intention  of  these  clauses 
in  this  act  would  naturally  be  taken  to  be  to  give  to  the  mu- 
537]  nicipal  authorities  of  Glasgow  *a  power  which  was  a 
very  valuable  and  probably  a  necessary  power  in  any  city 
of  the  kind — to  require  a  separation  to  be  made,  if  neces- 
sary, between  what  is  public  and  what  is  private — ^between 
a  piece  of  ground  on  which  buildings  or  other  works  may 
be  going  on  and  a  street,  the  persons  passing  along  which 
should  be  kept  from  intrusion  upon  the  private  land.     With 

(')  17  A  18  Vict.  c.  91,  8.  42,  and  20  A  21  Vict  c.  68. 
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regard  to  the  respondents  there  can  be  no  doubt — indeed  it 
follows  from  what  I  have  already  said — that  so  far  as  their 
occupation  is  concerned,  above  all  so  far  as  their  beneficial 
occupation  is  concerned,  that  occupation  is  entirely  confined 
to  their  property  of  Barrowfield,  north  of  the  roadway, 
which  I  have  described.  Their  property,  as  regards  their 
beneficial  occupation,  terminates  where  the  roadway  begins, 
and  from  the  roadway  across  to  the  Clyde,  including  the 
sloping  bank  I  have  referred  to,  there  is  no  beneficial  occu- 
pation whatever  at  present,  and  there  is  not  said  to  have 
Seen  any  beneficial  occupation  on  the  part  of  the  respond- 
ents. Therefore,  looking  at  the  matter  d  priori^  any  per- 
son, I  think,  knowing  that  municipal  regulations  were  to  be 
made  with  regard  to  property  of  this  kind,  would  naturally 
say  that  what  would  be  desirable  would  be  that  property  so 
circumstanced  should  be  fenced  where  the  beneficial  occu- 
pation terminated,  and  that  if  there  was  to  be  a  fenc^ 
towards  the  south  side  of  this  property  at  all  it  should  be  a 
fence  interjected  between  that  which  was  the  subject  of  pri- 
vate occupation  and  the  public  road  1  have  referred  to.  My 
Lords,  in  point  of  fact  tnat  is  exactly  where  the  fence  has 
been  put  up,  and  no  complaint  has  been  made  of  that  fence, 
and  no  allegation  has  been  made  that  it  is  insufficient.  There 
being  now  a  perfect  and  sufficient  fence  between  the  part  of 
Barrowfield  which  is  occupied  beneficially,  the  part  of  Bar- 
rowfield where  any  buildings  are  found,  and  the  road,  what 
your  Lordships  have  now  to  consider  is,  upon  what  footing 
is  it  that  a  claim  is  made  to  have  a  second  fence  put  up  par- 
allel with  the  first,  further  to  the  south,  and  including  within 
it  the  public  road  in  question  ? 

My  Lords,  that  raises  the  question,  was  it  intended  by  this 
384th  section  that,  there  being  a  piece  of  land  well  and  prop- 
erly fenced  np  to  the  place  where  the  beneficial  occupation 
ceases,  and  tnere  being  then  along  that  piece  of  land,  out- 
side of  it,  a  public  road,  was  it  intended  that  that  public 
road  should  oe  treated  as  *"a  land  or  heritage"  [538 
within  the  meaning  of  this  section,  or,  was  it  intended  that 
the  existing  fence  at  the  end  of  the  ground  beneficially 
occupied  should  be  wholly  disregarded  and  the  owners 
called  upon  to  make  a  second  fence  at  the  outside  of  the  pub- 
lic road  as  if  the  internal  fence  had  never  been  placed  where 
it  is  ?  Now,  my  Lords,  I  cannot  persuade  myself  that  either 
of  these  things  was  the  intention  of  the  act  of  Parliament. 
It  appears  to  me  that,  if  in  the  first  instance  the  owners  of 
Barrowfield  had  been  called  upon  to  put  up  a  fence  where 
it  has  been  put  up,  it  might  have  been  very  difficult  to  say 
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that  that  was  not  a  reasonable  demand,  and  one  which  they 
ought  to  have  complied  with  ;  but  whether  that  was  so  or 
not  (upon  that  I  do  not  desire  to  offer  any  distinct  opinion), 
the  fence  has  been  put  np  there,  and  I  am  unable  in  that 
state  of  things  to  see  that  there  can  be  now  a  right  on  the 
part  of  the  municipality  to  call  for  another  fence  to  be  put 
outside  that  which  is  a  public  road,  and  in  respect  of  which 
there  is  no  beneficial  occupation  whatever  of  it  by  the  re- 
spondents as  *'a  land  or  heritage"  producing  any  profit  or 
rent  to  them. 

My  Lords,  I  think  that  those  considerations  are  very 
much  strenghtened  by  looking  at  the  natural  meaning  of 
the  words  as  they  occur  in  the  clause,  namely,  "the  master 
of  the  works  may"  "  require  any  proprietor  or  occupier  of 
a  land  or  heritage  to  fence  the  same."  The  natural  mean- 
ing of  those  words  is  that  the  master  of  works  may  call  for 
a  fence,  in  order  to  make  a  division  which  shall  exclude  the 
public  or  the  owners  of  some  other  property  from  the  prop- 
erty the  owners  of  which  are  called  upon  to  put  up  the 
fence.  But  the  purpose  for  which  this  fence  is  called  for  is 
not  a  purpose  oi  that  kind  at  all ;  it  is  called  for  for  the 
purpose  of  fencing  and  keeping  in  the  public,  and  not  for 
the  purpose  of  keeping  them  out  and  dividing  them  from 
the  property.  It  is,  as  was  candidly  admitted,  a  fence  the 
whole  purpose  and  object  of  which  is  that  when  the  public 
are  passing  along  this  road  they  maybe  protected  from  fall- 
ing into  or  straying  into  the  waters  of  tfee  RivQr  Clyde  and 
thus  coming  into  danger.  Now  it  appears  to  me  that  that 
is  not  a  purpose  for  which  any  fencing  under  this  section  was 
intended,  it  was  not  intended  for  the  purpose  of  protect- 
ing and  keeping  inside  those  persons  who  had  got  into  a 
heritage;  it  was  for  the  purpose  of  excluding  from  the 
539]  *herifege  those  who  were  outside ;  fot  keeping  those 
who  were  outside  from  going  into  it.  Therefore,  whether 
it  be  viewed  in  the  one  light  or  in  the  other,  whether  as  re- 
gards the  purpose  for  which  the  fencing  was  intended  in 
this  section,  or  as  regards  the  land  or  heritage  being  already 
fenced  up  to  the  end  of  the  beneficial  occupation,  in  either 
view  I  think  the  fence  which  the  respondents  have  been 
called  upon  to  make  here  is  one  the  demand  for  which  is  ia 
no  way  warranted  by  this  384th  section. 

That,  my  Lords,  was  I  think  in  substance  the  view  taken 
by  the  majority  of  the  learned  judges  in  the  court  below, 
but  I  do  not  wish  to  leave  the  case  without  making  one  fur- 
ther observation.  The  property  of  Barrowfield  is  a  property, 
as  I  have  already  said,  lying  along  the  banks  of  the  River 
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Clyde,  that  great  navigable  and  most  important  river  upon 
which  the  city  of  Glasgow  is  built.  Now,  my  Lords,  it  is 
not  necessary  in  the  view  which  I  take  of  this  case  to  decide 
the  question,  but  if  there  had  been  no  fence  at  all  upon  the 
northern  side  of  this  road,  and  if  the  question  were  now  to 
be  raised  for  the  first  time,  upon  a  simple  demand  by  the 
master  of  works  that  a  riparian  proprietor  like  the  respond- 
ents should  interject  a  fence  parallel  with  the  River  Clyde 
eeparating  between  the  Clyde  and  the  heritage  of  that  ripa- 
rian proprietor,  I  own  that  I  should  require  very  much  con- 
sideration and  very  considerable  argument  to  satisfy  me  that 
that  was  within  the  power  of  the  master  of  works  under  this 
act.  There  is  no  doubt  that  there  is  a  great  similarity  be- 
tween the  case  of  a  water  highway,  a  public  navigable  river, 
and  a  road(').  I  can  see,  however,  in  this  act  the  most  care- 
ful and  elaborate  provisions  with  regard  to  roads,  with  re- 
gard to  their  rei)air,  their  protection,  their  making,  their 
maintaining,  their  fencing,  and  their  government  in  every 
way,  but  I  can  see  not  one  word  in  ihis  act  from  beginning 
to  end  with  regard  to  the  River  Clyde,  that  is  to  say,  as  sub- 
jecting it  to  the  jurisdiction  of  the  municipality  having  pow- 
ers under  this  act.  Therefore  t  should  be  very  slow  to  come 
to  the  conclusion  that  powers  were  indirectly  to  be  evolved 
oat  of  this  act,  the  result  of  which  would  be  that  you  might 
imagine  that  the  master  of  works,  with  no  control  over  him 
but  that  of  the  Dean  of  Guild,  might  require  the  erection  by 
the  ripariaa  proprietors  along  the  Clyde  of  *a  con-  [540 
tinuous  fence,  which  according  to  his  discretion  might  be 
more  or  less  large  and  substantial,  between  the  ri{)arian 
tenements  and  the  river  itself.  My  Lords,  I  only  desire  to 
say  that  I  should  wish  that  point  to  be  kept  under  con- 
sideration, and  that  it  should  not  be  supposed  that  it  has 
been  overlooked  in  the  present  case.  I  do  not  think  it  neces- 
sary to  say  more  than  that  I  entertain  very  great  doubts 
whether  in  any  case  such  a  power  is  under  this  act  to  be 
deduced  in  favor  of  the  master  of  works. 

My  Lords,  upon  the  other  grounds  which  I  have  endeav- 
ored to  explain,  it  appears  to  me  that  the  decision  of  the 
majority  of  the  court  below  is  correct,  and  I  move  your 
Lordships  that  the  interlocutor  should  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

LoBD  Hatherley:  My  Lords,  in  this  case  I  entirely 
concur  in  the  view  which  has  been  expressed  by  my  noble 
and  learned  friend  on  the  woolsack,  with  reference  to  the 
conclusion  at  which  your  Lordships  ought  to  arrive  upon 

(1)  See  Orr-Ewing  y.  Colquhoun,  2  App.  Cas.,  889;  21  Eng.  R.,  91. 

24  ExG.  Rep.  50 
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the  appeal  now  before  you.     And  we  are  glad  to  find  that 
'  the  opinion  so  expressed  concurs  with  that  of  the  majority 
of  the  learned  judges  in  the  court  below. 

[His  Lordship  having  stated  the  facts  of  the  case,  con- 
tinued :] 

My  Lords,  if  this  case  be  within  the  clauses  of  the  act  to 
which  I  will  immediately  refer,  then  it  is  conceded  on  all 
sides  that  your  Lordships  are  not  in  a  position  to  deal  with 
the  question  of  whether  or  not  the  road  be  dangerous ;  be- 
cause it  is  admitted  that,  if  the  notice  given  be  within  the 
four  corners  of  the  Glasgow  Police  Act,  the  Dean  of  Guild 
is  the  person  who  has,  so  far  as  this  House  is  concerned,  the 
exclusive  jurisdiction  of  determining  the  degree  of  danger 
and  the  necessity  for  fencing.  The  question  therefore  is  re- 
duced to  this :  whether  or  not  in  this  state  of  circumstances 
there  can  be  found  in  the  act  of  Parliament  an  authority 
given  to  the  master  of  works  to  serve  a  notice  upon  the  pro- 
prietors of  Barrowfield,  compelling  them,  after  they  have 
erected  a  fence  fencing  oflf  the  limits  of  their  occupied,  prop- 
erty from  the  public  road  in  question,  also  to  erect  another 
fence  on  the  other  side  of  the  road  on  the  limits  in  one  sense 
of  that  property,  because  their  property  is  said  to  extend  to 
541]  the  river,  subject  only  to  this  right  *of  road  over  it. 
In  that  sense,  and  in  that  sense  only,  is  it  their  property, 
and  the  question  is  whether  they  can  be  compelled  to  put  up 
that  second  fence  in  consequence  of  the  state  of  the  public 
footway  which  is  occasioned,  as  is  admitted,  mninly  by  the 
current  of  the  River  Clyde  i 

Now^  my  Lords,  the  first  thing  that  strikes  us  in  the  act 
of  Parliament,  before  referring  to  the  particular  clause  under 
which  the  notice  purports  to  be  given,  is  this — ^There  is  the 
River  Clyde  and  there  is  this  pathway;  and  one  does  not 
find  any  provision  whatever  made  from  the  beginning  to  the 
end  of  the  act  with  reference  to  the  River  Clyde  beyond,  I 
think,  a  clause  saving  the  rights  of  the  River  Clyde  Com- 
missioners, a  public  body  appointed  under  this  or  a  previ- 
ous act  of  Parliament.  That  is  strange,  the  subject-matter 
being  such  as  has  been  described.  Now,  this  road  is  not  a 
small  one — it  is  a  good  many  j^ards  in  length.  The  Clyde 
existing,  and  this  roadway  existing,  although  the  act  of 
Parliament  takes  very  great  pains  in  its  numerous  divisions 
and  sub-divisions  to  deal  with  every  matter  which  Parlia- 
ment thought  important  to  place  under  the  particular  juris- 
diction under  which  these  matters  have  been  placed,  and 
although  the  act  contains  numerous  provisions  with  regard 
to  roadways  and  ways  of  every  description,  yet  it  does  not 
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contain  a  single  provision  with  regard  to  the  Clyde  or  to  this 
roadway.  Now,  one  certainly  would  have  expected,  con- 
sidering that  the  Clyde  extends  through  a  large  portion  of 
the  limits  of  the  act,  to  have  found  some  notice  taken  of  that 
river  if  it  was  contemplated  that  anything  was  to  be  done  in 
respect  of  it.  Care  is  taken  to  make  provisions  as  to  the 
formation  of  streets,  as  to  the  dealing  with  ruined  houses, 
as  to  needful  repairs  to  be  done  in  the  houses  and  the  streets, 
and  so  on,  but  there  is  nothing  about  the  River  Clyde,  except 
a  saving  clause  as  regards  the  River  Clyde  Commissioners. 

Then,  my  Lords,  what  we  have  to  look  to  is  the  clause 
under  which  the  appellant  professes  to  be  entitled  to  call 
upon  the  proprietors  of  Barrowfield  to  do  what  he  has  asked 
them  to  do.  He  has  asked  them  in  a  certain  sense  to  repair 
the  damage  which  has  been  done  by  the  current  of  the 
Kiver  Clyde  to  that  ground  which  forms  the  substratum 
of  the  footway  by  substituting  for  a  wall  which  formerly 
existed  there  a  wooden  fence  along  the  north  *bank  [54^ 
of  the  River  Clvde  as  far  as  their  property  extends,  to  the 
satisfaction  of  the  master  of  works.  It  was  to  be  a  solid  and 
substantial  fence  between  the  Clyde  and  the  public  road 
used  by  foot-passengers.  The  clause  on  which  the  appel- 
lant relies  in  giving  that  notice  is  the  884th. 

Now,  my  Lords,  the  first  observation  which  occ-urs  upon 
that  clause  is  one  which  has  been  made  already  by  my  noble 
and  learned  friend  on  the  woolsack,  and  it  is  this:  the 
clause  is  found  in  a  strange  part  of  the  act,  if  it  be  really 
one  which  is  applicable  to  the  case  now  before  us.  We  have 
not  before  us  the  case  of  any  house  or  any  building  what- 
ever, beyond  the  wall  or  fence  which  the  respondents  are 
asked  to  build,  and  we  find  that  the  provisions  of  the  act 
are  carefully  divided  into  several  parts  or  divisions,  those 
I>arts  or  divisions  being  parts  of  the  body  of  the  act  itself, 
and  not  mere  marginal  notes. 

This  particular  provision  is  not  found  in  the  one  of  those 
divisions  in  which  we  should  expect  to  find  it  if  it  applies 
to  a  roadway — the  division  which  is  contained  in  the  act 
with  reference  to  the  making,  improving,  and  maintaining 
of  streets  and  courts.  There  is  an  express  division  for  that, 
but  this  section  is  found  in  a  later  division  than  that — it  is  a 
division  entirely  relating  to  the  erection  of  buildings  and 
houses. 

The  next  thing  to  be  observed  is  this ;  not  only  is  the 
384th  clause  found  in  that  division,  but  it  is  found  in  the 
part  of  the  act  which  expressly  relates  to  houses  in  a  bad 
state  of  repair  and  to  waste  or  ruinous  properties.    I  refer 
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to  the  series  of  clauses  beginning  at  the  381st  and  going  on 
to  the  384th.  The  marginal  note  of  clause  381  is  this— I 
only  read  it  to  show  the  subject-matter  dealt  with  in  that 
portion  of  the  act — "Dean  of  Guild  may  order  dangerous 
buildings  to  be  taken  down  or  secured."  That  clause  enacts 
that  a  report  may  from  time  to  time  be  ordered  to  be  made 
about  a  building  which  appears  to  be  dangerous,  and  that 
the  proprietor  may  be  ordered  to  take  down  or  to  secure  or 
repair  such  building,  or  a  part  of  the  building,  if  it  is  re- 
ported to  be  dangerous.  Then,  the  382d  section  provides  a 
penalty  against  any  person  allowing  buildings  to  remain  in 
that  state,  and  not  complying  with  an  order  of  the  Dean  of 
Guild.  In  the  383d  section  care  is  taken  to  provide  for  the 
543]  oase  of  waste  or  ruinous  *properties;  provision  is 
made  for  any  cases  where  it  cannot  be  found  out  who  the 
proprietors  are,  and  for  cases  where  the  proprietors  are  un- 
able or  unwilling  or  delay  to  agree  to  repair  or  rebuild  the 
ruinous  building ;  then  the  proper  authorities  under  the  act 
may  take  steps  to  have  the  property  or  a  sufficient  part  of 
it  sold,  or  they  may  take  such  other  steps  as  they  think 
proper  for  the  purpose  of  removing  that  dangei^. 

Immediately  after  those  three  clauses  relating  to  danger- 
ous buildings  comes  the  clause  in  question,  the  384th  ('). 
Now,  I  do  not  read  that  section  as  importing  that  the  first 
part  of  the  clause  necessarily  has  reference  to  a  dangerdus 
building,  but  at  the  same  time  that  it  applies  to  some  build- 
ing or  other,  is  what,  I  think,  one  would  clearly  expect 
from  the  division  of  the  act  in  which  it  is  found.  However, 
I  am  willing  to  take  it,  for  the  purpose  of  expressing  my 
opinion  upon  the  meaning  of  the  act,  that  the  master  of 
works,  whilst  he  is  looking  out  for  a  dangerous  building,  if 
for  any  reason  whatever  thinks  it  necessary  that  a  fence 
should  be  put  up,  may  proceed  to  direct  such  a  fencing,  and 
lie  has  power  given  to  him  in  the  act  for  that  purpose. 

Then,  at  the  end  of  this  division  of  the  act  which  is  appro- 
priated distinctly  to  buildings,  we  find  a  clause  which  covers 
the  same  ground  as  the  preceding  division  of  the  act  which 
relates  to  streets  and  courts.  I  refer  to  a  clause  which  was 
read  by  my  noble  and  learned  friend  on  the  woolsack  just 
now,  the  clause  which  says  that  all  the  provisions  contained 
in  the  act  under  the  head  of  streets  and  courts,  with  ref- 
erence to  the  particulars  to  be  stated  in  the  notice  and  the 
other  proceedings,  shall  also  apply  to  this  division  of  the 
act  with  reference  to  notices  which  may  be  given  by  the  mas- 
ter of  works.     This  shows  as  distinctly  as  possible  that 

Q)  See  ante,  p.  890. 
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they  were  two  substantial  sub-divisions  of  the  act.  Accord- 
ingly, any  person  with  any  'Ordinary  appreciation  of  the 
intention  of  the  act  of  Parliament  would  suppose  that  he 
would  be  likely  to  find  a  remedy,  for  the  particular  case  of 
grievance  set  up  by  the  appellant  with  regard  to  the  public 
footway  injured  by  the  devastations  of  the  River  Clyde,  in 
the  division  of  the  act  which  relates  to  streets,  roads,  and 
ways  which  are  dangerous  or  unfit  for  passengers.  But  it 
appears  that  the  clause  under  which  *the  appellant  [544 
has  taken  upon  himself  to  act  is  to  be  found  only  in  the 
division  of  the  act  which  relates  exclusively  to  erecting, 
repairing  or  taking  down  buildings,  houses,  and  the  like. 
Therefore,  my  Lords,  I  think  that  shows  in  a  very  strong 
manner  that  the  parties  who  set  the  powers  of  this  act  in 
motion  were  conscious  that  they  could  not  find  in  any  other 
part  of  the  act,  except  the  884th  section,  that  power  which 
they  gave  notice  of  their  intention  to  exercise.  And  when 
you  come  to  read  that  section,  and  read  it  in  connection  with 
the  portion  of  the  act  in  which  you  find  it,  it  is  impossible 
to  say  that  it  can  be  applied  to  a  case  in  which,  a  public 
road  being  already  fenced  off  as  between  the  public  and  the 
proprietor,  he  is  also  required  to  fence  off,  not  the  general 
public,  but  the  river — that  is  what  it  comes  to — fcr  fear 
that  the  public  should  get  into  the  river,  and  that  mischief 
and  danger  should  be  occasioned  in  consequence  of  the  state 
of  the  banks  caused  by  the  current  of  that  river.  It  appears 
to  me  that  that  is  an  application  of  the  act  which  it  is  im- 
possible for  your  Lordships  to  adopt. 

Now,  with  reference  to  the  mode  of  assessment,  it  is  very 
remarkable,  in  the  first  place,  that  the  notice  under  the 
384th  clause  is  directed  to  be  given  to  the  proprietor  of  "  a 
land  or  heritage;"  and  V'  a  land  or  heritage,"  in  the  singu- 
lar number,  is  defined  by  the  interpretation  clause  to  mean 
a  land  or  heritage  '*  separately  valued  or  entered  in  the  valu- 
ation roll  as  separately  occupied,"  which  certainly  has  not 
any  application,  as  it  appears  to  me,  to  this  ]3articular  case, 
in  which  the  appellant  can  only  make  good  his  position  and 
support  his  contention  by  assuming  that  the  land  or  heritage 
separately  valued  is  in  effect  the  whole  of  the  property  of 
Barrowfield  extending  down  to  the  water's  edge,  and  by 
saying  that  this  authorizes  him  to  require  a  fence  or  hedge 
to  be  placed  in  such  a  way  as  to  separate  the  whole  prop- 
erty of  Barrowfield  from  the  actual  waters  of  the  river, 
up  to  which  waters,  subject  to  the  right  of  wav  over  the 
roadway,  the  respondents  hold  the, property.  My  Lords, 
I  cannot  conceive  that  that  can  be  the  true  and  proper  con- 
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owner  of  Barrowfield,  the  boundaries  of  which,  according  to 
the  titles,  run  down  to  the  edge  of  the  Clyde,  which  is  here 
tidal  and  navigable.  From  time  immemorial  a  public  foot- 
way was  established  on  the  outside  of  Barrowfield  along  the 
bank  of  the  Cljrde.  At  some  period — we  are  not  told  when, 
but  a  long  while  a^o — a  wall  was  built  along  the  side  of 
Barrowfield,  just  inside  the  public  footway.  It  was  built  so 
that  outside  that  wall  which  fences  Barrowfield  there  is 
nothing  left  except  the  footway  itself,  and  a  portion  of  the 
bank,  which  is  very  steep  and  broken,  extending  down  to 
the  Clyde. 

Mr.  Monteith  remains  the  owner  of  the  solum  of  the  foot- 
path, and  also  the  owner  of  the  soil  below  it  down  to  the 
Clyde.  He  has  both  these,  subject  to  the  right  of  the  public 
footway.  As  lon^  as  things  remain  as  they  are  now,  he  can- 
not use  the  lands  m  any  way  inconsistent  with  that  ri^ht  of 
public  footway,  nor  can  he  use  the  soil  of  the  footway  itself, 
or  the  portion  of  ground  below  which  supports  it,  for  any 
beneficial  purpose  whatever.  That  is  the  state  of  things  as 
it  exists ;  it  may  be  altered  hereafter. 

The  question  comes  to  be  whether  in  respect  of  his  owner- 
ship of  the  soil  of  the  path  and  the  bank  which  supports  the 
patt),  hampered  as  I  have  already  said  by  his  not  being  able 
to  use  it  beneficially,  he  can  be  compelled  to  move  this  fence 
along  the  side  of  the  footway  so  as  to  prevent  people  falling 
into  the  Clyde.  I  say  in  respect  of  that  ownership,  for  I 
take  it  to  be  quite  clear  that  if  he  had  sold  Barrowfield  up 
to  the  wall  which  now  exists  on  the  inside  of  the  footway, 
the  purchaser  of  Barrowfield  would  never  be  liable  at  ail, 
and  that  Mr.  Monteith  if  he  had  retained  to  himself  the  soil 
of  this  footway  and  bank,  would  have  had  just  the  same 
liability  attaching  to  him  after  he  had  sold  Barrowfield  as 
he  has  now.  Therefore  it  is  in  respect  of  the  ownership  of 
548]  that  *particular  portion  of  land  occupied  by  the  foot- 
way and  the  bank  that  the  question  arises  whether  he  is  lia- 
ble to  make  this  fence  or  not. 

That  question  depends  upon  the  construction  of  a  very 
few  words  in  the  384th  section  of  the  act  of  Parliament.  In 
that  section  there  is  a  power  given  to  "require  any  proprie- 
tor or  occupier  of  a  land  or  heritage  to  fence  the  same." 
We  have  to  inquire  what  is  the  intention  of  the  Legislature 
in  using  the  words  ''fence  the  same." 

Now,  I  certainly  think,  looking  at  it  prima  facie  as  re- 
gards the  intention,  when  one  finds  that  provision  in  a  class 
of  sections  relating  to  buildings,  and  indeed  in  a  municipal 
act,  giving  the  police  power  over  the  municipality  alone; 
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vhere  almost  all  tbe  lands  if  not  already  built  npon,  will  be 
built  npoD  afterwards,  ooe  would  be  apt  to  say  that  calling 
upon  a  person  to  fence  his  property  meant  to  put  up  a  fence 
which  snail  act  as  a  protection  to  hinder  those  who  are  going 
along  the  highway  from  coming  upon  his  property.  One 
woold  not  say  that  it  was  at  all  intended  that  if  tbe  Ir^h- 
way  happened  to  be,  as  this  particular  footway  does  happen 
to  be,  your  own  property,  yoo  were  to  put  up  a.  fence  in 
order  to  prevent  people  from  going  upon  your  neighbor's 
land  on  the  other  side  of  the  highway;  yet  that  really  is 
what  is  asked  here.  Perhaps  I  have  used  the  wrong  phrase 
in  callingthe  Clyde  a  neighbor's  property — I  suppose  it  be- 
longs to  Her  Majesty,  but  it  certamly  is  not  the  property  of 
the  proprietor  of  Barrowfield — what  he  is  asked  to  do  is  to 
put  up  a  fencf!  along  the  extremity  of  his  land  so  that  those 
who  walk  along  the  footpath  may  not  fall  into  the  Clyde, 
which  is  not  his.  One  would  say  prima  facie  that  that 
wonld  not  be  the  purpose  for  which  a  fence  may  be  required 
to  be  put  up  under  this  act  of  Parliament;  but  that  the 
intention,  when  the  act  says  that  you  shall  fence  your  prop- 
erty, would  be  that  you  shall  put  up  a  fence  as  between  yon 
and  tbe  highway;  you  shall  come  to  tbe  extremity  of  your 
property  which  you  beneficially  occupy,  and  put  up  a  fence 
there.  Not  that  yoo  shall  go  to  the  other  aide  of  the  high- 
way, but  that  yon  shall  make  a  fence  along  the  extremity 
of  your  land  or  heritage  where  it  touches  the  highway. 

My  Lords,  I  think  that  view  of  the  intention  of  the  act  is 
^;n>atly  fortified  by  seeing  how  this  384th  section  is  brought 
into  *the  class  of  sections  which  all  relate  to  build-  [549 
iDgs,  and  their  erection,  alteration,  and  use.  Clearly  the 
person  who  drew  this  section  was  thinking  of  buildings 
chiefly,  because  he  put  in  "chimney-stalk  or  flue  or  chim- 
ney-head." He  did  what  I  think  is  a  very  injudicious  thing 
to  do  in  an  act  of  Parliament,  he  referred  for  the  meaning 
of  "a  land  or  heritage"  by  the  interpretation  clause  to  an- 
other and  a  different  statute  not  passed  with  any  such  object 
as  this.  The  interpretation  clause,  sect.  4,  says  that  "lands 
and  heritages  within  the  city  shall  have  the  meaning  at- 
tached to  that  expression  in  the  acts  for  the  valuation  of 
lands  and  heritages  in  Scotland  (').  That  is  quite  intelli- 
gible. But  then  he  goes  on  and  says,  "land  and  heritage 
in  the  singular  number  shall  mean  one  of  such  lands  and 
heritages  separately  valued  or  entered  in  the  valuation  roll 
as  separately  occupied."     In  this  384th  section  he  has  put 

(')  n  A  18  Vict  c.  91.  »nd  !0  A  21  Tick  a  BB. 

24  Eno.  Rep.  61 
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give  power  to  the  master  of  works  to  compel  the  proprietor 
to  erect  such  a  fence. 

My  Lords,  I  take  very  much  the  view  expressed  by  Lord 
Mure  and  Lord  Shand  with  reference  to  the  erection  of  a 
fence  along  the  banks  of  the  Clyde,  which  is  a  navigable 
river.  The  question  as  to  property  bounded  by  the  River 
Clvde  has  been  before  your  Lordships,  and  it  has  been  de- 
cided by  your  Lordships  that  where  the  River  Clyde  is  the 
boundary,  that  excludes  the  proprietor  from  any  interest 
in  the  soil  riverward.  It  limits  him  to  the  boundary,  which 
is  the  River  Clyde  ;  he  cannot  go  further.  The  proprietor 
of  Barrowfield  could  not  go  to  the  south,  and  therefore  he 
has  no  interest  in  the  River  Clyde,  except,  I  should  say, 
with  a  view  to  obtain  access  to  or  from  his  lands. 

Upon  these  grounds,  I  think  that  the  Court  of  Session  by 
the  majority  have  properljr  disposed  of  this  case,  and  that 
552]  IS  fortified  *Dy  the  views  which  have  been  expressed 
by  your  Lordships  on  the  terms  of  this  statute.  I  therefore 
concur  with  your  Lordships  in  thinking  that  the  interlocu- 
tor appealed  from  should  oe  afS^rmed. 

Interlocutor  appealed  from  affi/tTned;  and 
appeal  dismissed  with  costs. 

Lords^  Journals^  February  27,  1878. 

Agents  for  appellant :  Simson,  WalcqfoTd  &  Simson. 
Agent  for  respondents :   W.  A.  Loch. 


[3  Appeal  Cases,  662.] 

H.L.  (Sc.),  March  11,  12,  1878. 

[HOUSE  OF  LORDS.] 

A.  &  J.  Inglis,  Appellants ;  John  Buttery  &  Co., 

Kespondents  (*). 

CorUraetf  Oofuirttction  of— Deleted  Words — Evidence  of  Intention  by  previout  Comr 

munit^e. 

A  firm  of  shipbuilders  a^preed  to  lengthen  and  repair  an  iron  steamship ;  the 
object  being  that  she  might  be  class^  100  A  1  at  Lloyd's.  The  specification 
forming  part  of  the  contract  contained  this  stipulation,  **  Iron  work : — The  plat- 
ing of  the  hull  to  be  carefully  overhauled  and  repaired,  hut  if  any  new  platwff  « 
required  the  tame  to  be  paid  for  extra  (fourteen  words  deleted,  signed  A.  &  J.  l-i 
D.  G.).  Deck-beams,  ties,  diagonal  ties,  main  and  spar-deck  stringers,  and  all 
iron  work,  to  be  in  accordance  with  Lloyd's  rules  for  classification  :" 

Held,  affirming  the  decision  of  the  court  below,  that  the  shipbuilders  were 
bound  to  supply  without  extra  charge  any  new  plates  required  to  enable  the  ves- 
sel to  be  classed  100  A  1  at  Lloyd's  ;  and  that  neither  the  letters  of  the  parties 

(•)  Modifying  Scotch  Cases,  4th  Series,  vol.  v,  p.  68;  16  Scot  Law  Reporter,  87. 
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before  the  contract  was  signed,  nor  the  initialed  deleted  words  in  the  contract, 
oould  be  considered  for  the  purpose  of  interpreting  the  intention  of  the  parties. 
HdA,  reversing  the  decision  of  the  court  below,  that  the  costs  of  Lloyd's  sur- 
vey, and  the  Board  of  Trade  tonage  measurement,  should  be  borne  by  the  ship- 
owner. 

In"  March,  1875,  Messrs.  Battery  &  Co.  of  London,  acting 
for  constitaents  in  Penang,  entered  into  a  contract  with 
Messrs.  Inglis,  engineers  and  shipbuilders  in  Glasgow,  by 
which  Messrs.  Inglis  agreed  to  lengthen,  famish  with  new 
machinery,  and  repair  *the  iron  screw  ship  United  [553 
Service,  for  a  total  sum  of  £17,250.  The  contract  was  em- 
bodied in  a  stamped  memorandum  of  agreement,  with  rela- 
tive specifications  attached,  and  was  signed  on  the  24th  and 
27th  of  March,  1875. 

The  memorandum  of  agreement  was  substantially  as  fol- 
lows: 

(2)  The  said  A.  &  J.  Inglis  agree  to  take  ont  the  present  engines  and  boilers, 
cut  and  lengthen  the  vessel  40  feet  amidships  of  the  same  scantlings  of  materi- 
als as  at  present,  with  the  additional  strengthening  required  by  Lloyd's,  to  ena- 
ble the  vessel  to  be  classed  100  A  1,  also  to  fit  new  spar-deck  <Si  teak  between 
poop  and  forecastle  with  iron  sides,  beams,  &c.  ...  To  snpply  and  fit  on  board 
a  new  pair  of  direct-acting  oompoand  engines  of  140  H.  P.  nominal,  ...  all  to 
Board  of  Trade  reqnirements,  including  new  engine  and  boiler-seats,  ooal-bnnk- 
ers,  beams,  &e.  Two  steam-winches  and  separate  boiler  all  complete,  and  as  more 
f ally  detailed  in  the  annexed  specifications,  for  the  sum  of  seventeen  thoasand 
two  bondred  and  fifty  pounds  (£17,250  sterling),  besides  the  old  materials. 
Payable  by  four  cash  instalments,  as  follows  :  First  instalment  of  £4,600 
when  lengthened  portion  is  framed,  say  in  two  months  from  this  date.  Second 
of  £4,500  when  the  vessel  is  plated.  Third  of  £4,500  when  the  vessel  is  launched. 
Fourth  or  balance  when  the  vessel  Js  completed  and  ready  for  delivery. 

The  specifications  contained  amongst  others  the  following 
clauses : 

ZengtheHmg, — ^The  hull  of  the  vessel  to  be  lengthened  forty  feet  midships,  or 
as  nearly  thereto  as  possible.  The  scantling,  frames,  reverse  frames,  stringers, 
floors,  keelsons,  stanchions,  beamn,  decks,  ceiling,  and  all  iron  and  woodwork 
of  this  portion  of  the  vessel  to  be  entirely  new  and  complete,  of  the  best  material 
and  workmanship,  in  accordance  with  Lloyd's  rules  to  class  the  vessel  A  100. 

Iron.  vork. — The  plating  of  the  hull  to  be  carefully  overhauled  and  repaired, 
bni  if  any  new  plating  ia  required  the  same  to  he  paid  for  extra  (fourteen  words  de- 
leted, signed  A.  &  J.  I.,  D.  G.).  Deck  beams,  ties,  diagonal  ties,  main  and  spar- 
deck  stringers,  and  aU  iron  work,  to  be  in  accordance  with  Lloyd's  rules  for 
classification. 

In  accordance  with  this  contract  the  vessel  was  handed 
over  to  Messrs.  Inglis  for  repair,  but  on  the  29th  of  June 
they  wrote  to  Messrs.  Buttery  that  it  was  found  the  hull 
required  renewal  to  a  considerable  extent,  Lloyd' s  surveyor 
recommending  that  in  order  to  obtain  the  desired  class,  ''the 
whole  of  the  plating  between  the  bulkheads  of  the  machinery 
space  be  removed  and  replaced  with  new  plates,"  and  that 
they  (Messrs.  Inglis)  did  not  consider  this  further  expense 
of  about  240  new  plates  to  be  included  in  the  contract  price 
of  £17.260.    Messrs.  Buttery  replied  that  classification  of 
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the  vessel  was  a  necessity,  and  the  contract  clearly  showed, 
554]  *under  the  heading  ^^Jron  work,^^  that  Messrs  Inglis 
were  to  provide  any  plating  required  to  effect  this  object. 
Subsequently  after  various  correspondence,  on  the  30th  of 
July,  1875,  it  was  agreed  that  the  repair  of  the  vessel  should 
be  proceeded  with,  leaving  it  to  be  decided  afterwards  who 
was  liable  for  the  extra  expense  of  the  new  plates.  A  min- 
ute of  this,  agreement  was  indorsed  on  the  original  memo- 
i-andum  of  agreement.  The  vessel  having  been  completed, 
the  contract  price  was  pa^d  to  Messrs.  Inglis,  but  in  order 
not  to  detain  the  ship,  tne  charge  for  the  new  plates,  £1,200, 
and  a  sum  of  £60  0.9.  lOd^.  due  for  Lloyd's  survey  (£53  16*. 
6^.),  Board  of  Trade  tonnage  measurement  (£6),  and  crew 
space  fee  and  expenses  (£1  4*.  6d.\  were  lodged  by  Messrs. 
Buttery  in  the  Union  Bauk  of  Scotland. 

On  a  question  of  multiplepojnding  being  raised  by  the 
bank,  as  to  who  was  entitled  to  the  fund  in  medio  of  £1,260 
0*.  lOd.^  Messrs.  Inglis  condescended,  inter  alia: 

(Cond.  8.)  The  third  clause  of  the  relative  ''specification  of  lengthening, 
alterations,  and  repairs,"  headed  "  Iron  work/'  bears,  "the  platingof  the  hull 
to  be  carefully  overhauled  and  repaired."  It  is  admitted  that  in  point  of  fact, 
these  words  were  originally  followed  by  the  words  "  but  if  any  new  plating  is 
required  the  same  to  be  paid  for  extra ; "  but  as  it  was  not  contemplated  that 
any  renewal  of  plating  would  be  required,  the  last  mentioned  words  were,  at 
Messrs  Buttery's  request,  deleted  from  the  specification. 

(Cond.  7.)  It  was  not  within  the  contemplation  of  either  of  the  parties  at  the 
time  the  contract  was  entered  into  that  a  renewal  of  the  said  plating  was  neces- 
sary. At  all  events,  it  was  not  within  the  contemplation  of  the  claimants,  and 
they  did  not  take  the  same  into  account  in  estimating  the  contract  price. 

Messrs.  Buttery  stated  in  their  condescendence,  inter  alia: 

(Cond.  5.)  In  framing  the  said  specification,  the  defenders,  Messrs.  Inglis, 
under  the  head  "  Iron  toark"  proposed  that  the  agreement  between  them  and 
the  claimants  should  run  thus: 

"  The  plating  of  the  hull  to  be  carefully  overhauled  and  repaired,  bat  if  any 
new  plating  is  required  the  same  to  be  paid  for  extra."  The  claimants  objected 
to  the  said  proposal,  in  so  far  as  it  contained  the  stipulation  embraced  in  the  last 
fourteen  words  of  the  clause  quoted.  Upon  the  25th  of  March,  1875,  they  wrote 
to  Messrs.  Inglis,  inter  alia,  in  these  terms:  *'  We  have  all  throughout  under- 
stood, and  your  memo,  of  agreement  before  us  clearly  stipulates,  Siat  the  sum 
of  £17,250  covers  lengthening,  new  engines,  &c.,  and  all  repairs  and  alterations 
necessary  to  class  the  steamer  100  A  1  at  Lloyd's."  Messrs.  Inglis  agreed  to 
this,  and  said  stipulation  was  accordingly  deleted  from  the  contract,  and  the  de- 
letion stands  attested  by  the  said  Messrs.  Inglis  and  the  claimants.  The  agree- 
ment of  parties  was,  that  all  work  necessary  to  obtain  the  vessel  classed  100  A 1 
555]  at  *Lloyd's,  was  to  be  done  by  Messrs.  Inglis  for  the  price  of  £17,250 
sterling  ;  and  the  work  for  which  Messrs.  Inglis  claim  the  fund  in  medio  was 
requir^  in  order  that  she  should  obtain  the  said  class. 

On  the  21st  of  December,  1876,  the  Lord  Ordinary  (')  ranked 
and  preferred  the  Messrs.  Inglis  to  the  whole  fund  in  medio. 
Messrs.  Buttery  &  Co.  reclaimed  to  the  Second  Division, 

Q)  Lord  Adam. 
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and  the  coart,  after  hearing  the  parties,  allowed  a  proof  be- 
fore answer,  and  subsequently,  on  the  3d  of  November,  1877, 
their  Lordships  (Lord  Uiffora  dissenting)  allowed  the  claim 
of  Messrs.  Buttery  to  the  whole  sum  of  £1,260  0^.  10^.,  re- 
calling the  interlocutor  of  the  Lord  Ordinary  (*). 

On  appeal  to  the  House, 

The  Lord  Advocdtei^)^  and  Mr.  Benjamin^  Q.C.,  con- 
tended for  the  appellants  that,  on  a  sound  construction  of 
the  contract  as  signed,  the  renewal  of  the  old  worn-out  plat- 
ing of  the  hull  was  not  included  in  the  contract.  The  view 
of  the  majority  of  the  Court  of  Session,  that  the  previous 
communings  and  the  deleted  words  could  be  looked  at,  was 
erroneous.  The  court  could  not  look  at  the  original  draft 
contract  to  see  what  alterations  had  been  made,  and  the 
contract  itself  was  no  better  than  a  draft  until  signed.  Mc- 
Donald V.  Longbottom(^)y  mentioned  by  Lord  Ormidale, 
was  quite  distinct.  There  the  whole  subject-matter  of  the 
sale  was  in  doubt.  Robertson  v.  Duff(^)  did  not  bear  on 
this  case.  In  Magistrates  of  Dundee  v.  Morris  (*),  there  was 
no  evidence  whether  deletion  was  intentional  or  not ;  here 
the  deletion  had  been  initialed  by  both  parties.  The  deleted 
words  could  not  be  looked  at ;  and  the  letter  of  the  25th  of 
March  was  in  no  stronger  position  than  the  previous  negotia- 
tions :  see  Dickson  on  Evidence,  ss.  151,  177 ;  also  Green- 
leaf  on  Evidence,  p.  387.  The  words  "  overhaul  and  repair  " 
did  not  include  the  extensive  renewal  required  by  Lloyd's 
surveyor. 

[LoBD  O'Hagan  :  You  admit  that  if  there  were  one  or 
two  *plates  to  be  renewed,  you  would  replace  them  [556 
without  extra  charge.     Where  would  be  the  limit?] 

It  was  not  a  question  of  one  or  two  plates,  but  replating 
one-third  of  the  hull.  No  contract  to  deliver  up  the  ship  fit 
and  able  to  be  classed  100  A  1  had  been  made.  It  would 
have  been  madness  on  the  part  of  the  appellants  to  make 
snch  a  contract  for  £17,250. 

The  clause  headed  "Iron  work"  was  divided  into  two 
distinct  stipulations.  Classification  only  referred  to  the  lat- 
ter part.  The  words  "all  iron  work  to  be  in  accordance 
with  Lloyd's  rules,"  meant  that  there  should  be  after  the 
vessel  was  lengthened  additional  internal  strengthening, 
which  was  required  by  Lloyd's,  and  which  strengthening 
varied  with  the  class  obtained  for  different  ships.    The  plates 

(1)  Scotch  Cases,  4th  Series,  vol.  y,  p.        (*)  1  El.  &  £].,  977 ;  29  L.  J.  (Q.B.), 
68;  Scottish  Reporter,  vol  zv,  p.  87.  256. 

O  Bight  Hon.  WiUiam  Watson,  Q.O.        (*)  2  Danlop,  279  (1840). 

(■)  3  Macq.,  pp.  134,  163. 
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that  is  to  say,  done  away  with,  and  wholly  abolished.  It 
is  not  legitimate  to  read  them  and  to  use  them  as  bearing 
npon  the  meaning  of  that  which  has  become  the  real  con- 
tract between  the  parties,  namely,  the  final  arrangement  of 
the  document  which  we  must  now  proceed  to  construe. 

It  appears  to  me,  my  Lords,  that  the  whole  case  before 
us,  the  subject-matter  of  which  is  a  claim  to  a  sum  of  £1,260 
arising  in  the  manner  I  shall  presently  mention,  must  be  de- 
termined by  the  construction  which  is  to  be  put  upon  an 
agreement  for  the  repairs  of  a  vessel,  together  with  the 
specification  which  accompanied  that  agreement,  and  which 
forms  a  legitimate  part  of  the  agreement  which  has  been  en- 
tered into  Detween  the  parties. 

The  case  in  controversy  arises  in  this  matter :  A  ship  has 
been  repaired  by  the  Messrs.  Inglis,  the  appellants,  for  the 
Messrs.  Buttery,  the  respondents  in  the  case,  and  payment 
559]  has  been  made  *of  the  contract  sum  for  the  repairs 
— of  that  sum,  at  all  events,  which  Messrs.  Buttery  con- 
ceived, and  we  think  they  rightly  conceived,  to  be  the  sum 
owing  for  the  repairs.  That  having  been  done,  a  dispute 
has  arisen  as  to  a  sum  of  £1,200  expended  for  a  particular 
purpose,  which  I  shall  have  occasion  to  refer  to  more  par- 
ticularly hereafter,  and  a  sum  of  £60  Os.  10^.,  which  has 
been  paid  into  court  together  with  the  £1,200,  thus  forming 
the  sum  now  pending  between  the  parties  and  awaiting  yoar 
Lordships'  decision.  The  parties  were  sensible  enough  to 
feel  that  it  was  not  desirable  that  the  ship  should  be  detained 
whilst  the  litigation  was  going  on  with  reference  to  the 
amount  payable  for  the  repairs,  and  accordingly  by  a  mutual 
concurrence  they  agreed  that,  instead  of  the  dispute  being 
so  carried  on  to  the  great  detriment  of  all  parties,  the  vessel 
itself  being  in  mediOy  that  which  should  be  in  medio  should 
be  the  £1,200  for  a  certain  portion  of  the  repairs  or  the  re- 
newals, whichever  they  ought  to  be  termed — part  of  the 
work  executed  b^  the  appellants  upon  the  ship,  and  a  sum 
of  about  £64  paid  to  Lloyd's  surveyor  for  his  report  and 
certificate  for  the  classing  of  the  ship,  and  a  small  sum  of 
£6,  which  was  paid  by  the  appellants,  as  being  supposed  to 
be  payable  under  certain  otner  provisions  contained  in  the 
contract,  to  the  Board  of  Trade  with  reference  to  a  certificate 
given  by  that  board  of  the  work  having  been  properly  ex- 
ecuted, and  a  small  sum  for  fees  to  the  crew. 

My  Lords,  I  think  that  this  sum  of  £60  0^.  lOd.  may  be 
at  once  disposed  of,  by  saying  that  we  have  none  of  us  been 
able  during  the  argument  to  see  any  part  of  the  contract 
which  relates  to  the  payment  of  fees  so  as  to  throw  the  anus 
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upon  the  appellants,  Messrs.  Inglis,  of  satisfying  the  fees 
which  had  to  be  paid  in  order  to  obtain  the  classification. 
Whatever  may  be  the  result  of  the  construction  of  the  agree- 
ment itself,  with  reference  to  what  was  to  be  done  in  regard 
to  the  repairs  according  to  the  demands  and  requisitions  of 
Lloyds  for  classification,  there  is  nothing  in  the  agreement 
which  states  that  the  fees  in  respect  of  obtaining  such  a 
survey  and  classifiaction  are  to  be  borne  by  the  appellants. 
And  I  may  say  the  same  as  to  the  Board  of  Trade  survey; 
thev  appear  to  be  left  to  be  borne  by  the  owners  whose  vessel 
had  the  benefit  of  the  survey  and  classification.  Therefore, 
my  Lords,  *while  I  consider  the  decision  of  the  court  [560 
b^ow  to  be  correct  as  to  the  construction  of  the  contract 
itself  with  reference  to  the  sum  of  £1,200,  I  say  with  regard 
to  the  £60  0^.  10^.  that  ^at.  sum  appears  to  nave  been  er- 
roneously paid,  and  it  does  not  appear  to  have  been  relin- 
quished by  the  respondents  in  the  present  case  in  the  court 
below ;  indeed,  even  at  your  Lordships'  bar  some  sort  of 
argument  was  offered  in  respect  of  that  sum,  but  nothing 
that  I  think  convinced  your  Lordships  of  the  propriety  of 
its  being  deducted  from  the  Messrs.  Inglis.  Therefore,  in 
respect  of  that  sum  we  cannot  concur  in  that  part  of  the  de- 
cision of  the  court  below. 

I  pass  now  to  the  main  part  of  ^the  case,  that  which  relates 
to  the  £1,200.  The  contract  is  in  this  form :  Messrs.  Inglis 
agree  to  take  and  Messrs.  Buttery,  the  respondents,  agree  to 
deliver  a  screw  steamer  to  Messrs.  Inglis  of  Glasgow,  to  be 
lengthened  and  supplied  with  new  machinery.  That  was 
done.  The  ship  was  put  in  the  hands  of  these  builders  for 
the  purpose  of  being  cut  and  lengthened,  and  supplied  with 
new  machinery.  Those  were  the  two  leading  purposes  of 
the  agreement.  The  second  clause  in  point  of  enumeration, 
but  the  first  in  point  of  agreement  with  Messrs.  Inglis  is  this : 
Messrs.  Inglis  "agree  to  take  out  the  present  engines  and 
boilers,  cut  and  lengthen  the  vessel  forty  feet  amidships  of 
the  same  scantlings  of  materials  as  at  present,  with  the  ad- 
ditional strengthening  required  by  Lloyd's,  to  enable  the 
vessel  to  be  classed  100  A  1."  That  then  is  the  first  stipula- 
tion or  engagement  which  is  entered  into,  namely,  to  cut  the 
vessel  in  two,  to  lengthen  it  by  forty  feet  amidships,  and  when 
BO  lengthened,  the  scantlings,  that  is  to  say,  the  sides  in  pro- 
portion to  the  weight  and  the  materials  and  the  like,  are  to 
De  as  at  present,  but  v^ith  such  additional  strengthening  as 
would  be  required  by  Lloyd's  to  enable  the  vessel  to  be 
classed  100  A  1. 

Then  there  is  a  second. stipulation  in  the  agreement,  which 
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be  in  accordance  with  Lloyd's  rules  for  classification"  from 
the  former  part  of  the  sentence  which  I  read  under  the  head 
of  "Iron  work,"  namely,  "the  plating  of  the  hull  to  be 
carefully  overhauled  and  repaired."  But  I  apprehend,  my 
Lords,  in  the  first  place,  beiore  we  consider  what  the  over- 
hauling and  repairing  means,  when  we  find  a  specification 
divided  into  given  heads,  marginal  notes  we  may  perhaps 
call  them,  but  whatever  term  is  applied  to  them  certainly 
definite  heads,  we  must  take  all  that  is  under  one  head  aa 
being  that  to  which  the  parties  had  their  attention  directed 
at  the  time  they  entered  into  the  agreement,  and  to  whicb, 
as  far  as  it  is  applicable,  they  assented,  that  the  entire 
passages  placed  under  the  head  would  be  referable.  There- 
fore I  read  this  as  if  the  whole  of  the  iron  work  was  to  be  in 
accordance  with  Lloyd's  rules  for  classification.  I  consider 
that  the  whole  sentence  runs  on,  and  the  plating  of  the 
hull  bein^  of  course  iron  work,  that  is  included  in  the  iron 
work  which  is  to  be  in  accordance  with  Lloyd's  rules  for 
classification.  In  considering  the  iron  work  which  is  to  be 
done,  you  cannot  restrict  that  merely  to  that  portion  of 
work  which  consisted  of  the  forming  of  the  "spar-deck  of 
teak  between  poop  and  forecastle."  There  can  be  no  rea- 
son why  there  should  be  such  a  restriction  of  the  iron  work 
employed  in  the  repairs  which  are  the  result  of  overhauling, 
any  more  than  in  the  case  of  the  work  actually  connected 
with  the  spar-deck,  if  the  ship  could  not  be  otherwise  classed 
at  Lloyd's  in  the  class  which  was  required.  The  whole 
object  of  the  Messrs.  Buttery  in  having  these  repairs  exe- 
cuted was  for  the  purpose  of  classifying  the  ship  as  100  A  1, 
and  that  purpose  would  otherwise  be  entirely  frustrated. 

But  Mr.  Benjamin  put  it  thus — he  argued  that  the  whole 
engagement  on  the  part  of  Mr.  Inglis  was  to  be  read  as  if  he 
had  said, — I  will  do  for  the  sum  specified  in  the  agreement 
certain  specified  works ;  {is  far  as  tliose  works  are  specified 
I  will  undertake  to  do  them  according  to  Lloyd's  rules,  but 
my  contract  is  so  controlled  by  the  leading  original  contract, 
that  you  cannot  enlarge  my  contract  into  making  for  you 
an  entirely  new  ship  all  framed  according  to  Lloyd's  rules, 
irrespective  of  the  consideration  that  what  I  have  engaged 
o64j  to  do  is  to  give  forty  feet  of  additional  *length  only, 
to  fit  a  new  spar-deck  only  and  those  adjuncts  which  are 
connected  with  it,  and  to  overhaul  the  plating  of  the  hull 
and  to  repair  that:  therefore,  if  you  do  not  find  following 
that  a  specific  engagement  that  that  shall  be  done  accord- 
ing to  the  rules  and  requirements  of  Lloyd's,  then  you  must 
give  to  these  words  "  to  be  in  accordance  with  Lloyd's  rules 
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for  classification,"  under  this  head  of  "Iron  work,"  the 
effect  of  confining  them  to  the  specific  parpose  of  the  spar- 
deck,  thej  not  having  been  applied  in  the  specification  to 
the  other  larger  work  or  other  work,  whether  larger  or  not, 
of  the  plating  of  the  hull. 

First  of  all,  I  think  we  must  carefully  ascertain  what  "  the 
plating  of  the  hull  to  be  carefully  overhauled  and  repaired" 
means,  as  it  is  from  the  expense  attending  this  that  the 
contest  has  mainly  arisen.  It  is  argued  that  the  engagement 
to  overhaul  and  repair  the  plating  of  the  hull  did  not  involve 
any  engagement  to  find  new  material  in  the  shape  of  iron 
plates,  so  as  to  replace  the  actual  plating  of  the  hull,  but 
that  with  regard  to  places  where  the  hull  was  found  to  be 
defective  and  out  of  repair,  in  consequence  either  of  the 
wear  and  tear  of  the  voyage,  or  in  consequence  of  the  bilge 
water  rushing  in  within,  or  from  any  other  circumstance  by 
which  the  plates  of  iron  are  apt  to  be  affected,  it  is  said.  My 
engagement  was  to  overhaul  tne  hull  and  examine  any  place 
where  such  a  thing  as  that  might  have  occurred,  but  it  was 
no  part  of  my  engagement  to  replace  any  part  of  the  plating 
of  the  hull,  more  especially  if  it  was  to  l^  replaced  for  the 
purpose  of  satisfying  the  rules  and  regulations  of  Lloyd's. 

Now,  my  Lords,  in  the  first  place,  if  that  had  been  shown, 
which  has  not  been  shown  in  the  present  case,  namely,  that 
when  the  vessel  came  to  be  examined  and  repaired,  any  of 
the  plating  had  to  be  removed,  not  because  it  was  worn,  not 
because  the  bilge  water  or  the  wear  and  tear  of  the  sea,  or 
any  other  accident,  had  damaged  it,  but  to  be  replaced  by 
new  plating  in  order  that  the  vessel  might  be  classed  100  A  1 
at  Lloyd's,  the  case  might  have  possibly  assumed  a  differ- 
ent aspect  from  the  different  state  of  circumstances  and 
facts  that  would  be  so  brought  to  your  notice.  But  we 
have  nothing  of  that  kind  here.  Although  it  was  said  by 
some  of  the  witnesses  that  the  plating  of  the  hull  was  done 
in  order  that  the  ship  might  Be  classed  100  A  1,  that  is 
conpled  at  ^the  same  time  with  this  information,  as  [565 
it  appears  by  the  evidence,  that  in  fact  the  plates  were  in 
many  instances  seriously  worn  and  seriously  affected  by 
rust--in  short,  damaged  by  the  wear  and  tear  that  had  been 
inflicted  upon  them.  The  question  then  comes  to  be  re- 
duced simply  to  this :  whether  or  not  **  carefully  overhauled 
and  repaired"  included  renewal  of  such  plates. 

My  Lords,  it  was  said  by  the  appellants'  counsel  that 
throughout  this  agreement  you  have  a  distinction  kept  up, 
and  carefully  kept  up,  between  the  word  ''repair"  and  the 
word  *' renew."    My  Lords,  when  the  agreement  came  to 
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be  sifted  and  looked  through  it  appeared  that  that  was  not 
a  contention  that  could  usefully  oe  insisted  upon.  It  was 
found  that  the  words  had  been  used  interchangeably  on 
more  than  one  occasion.  It  is  remarkable,  indeed,  amongst 
other  instances,  that  it  occurs  in  a  letter  of  the  appellants, 
but  it  also  occurs  in  different  portions  of  the  agreement  itself, 
that  the  word  "renew"  is.  sometimes  used  where  the  word 
''repair"  would  be  appropriately  used,  and  in  some  cases 
the  word  "repair"  is  used  where  the  word  "renew"  is 
equally  expressive  of  the  meaning  intended.  Some  evidence 
was  given  oy  experts  as  to  what  they  would  understand  if 
an  order  were  given  to  them  to  "repair,"  whether  they 
would  consider  or  would  not  consider  that  that  included 
"  renewing."  I  do  not  think  we  are  driven  to  any  such  con- 
sideration as  that,  because  I  take  it,  reading  this  agreement, 
and  especially  the  part  where  the  word  occurs,  and  bear- 
ing in  mind  tne  subject-matter  to  which  it  is  to  be  applied, 
your  Lordships  cannot  entertain  a  doubt  that  being  "care- 
fully overhauled  and  repaired,"  must  include  the  replacing 
by  totally  new  plates  of  plates  which  could  not  be  patched 
and  mended.  An  illustration  was  given  by  Mr.  Kay  in  his 
argument  which  apj)ears  to  me  to  be  a  very  just  one.  He 
said,  instead  of  having  the  plating  of  a  hull  "overhauled 
and  repaired,"  suppose  you  were  to  direct  a  person  to  over- 
haul and  repair  the  slating  of  your  house,  or  the  roof  of 
your  house,  or  the  like,  you  would  be  extremely  surprised 
to  find  after  that  was  completed  that  the  water  came  in 
abundantly  through  ^our  roof,  and  that  the  man  you  had 
employed  justified  himself  because  he  said,  I  only  under- 
took to  "repair"  it.  I  did  not  undertake  to  replace  the 
slates  in  a  corner  where  five  or  six  slates  were  missing.  That 
566]  would  be  a  very  strange  construction  *of  an  order  to 
"carefully  overhaul  and  repair"  your  roof  or  your  slating. 
I  think  the  words  "carefully  overhaul  and  repair,"  must 
necessarily  include  that  which  is  the  only  possible  repair 
where  the  plating  is  so  worn  and  injured  tnat  it  cannot  be 
patched  up,  namely,  withdrawing  the  injured  plates  and 
substituting  for  them  new  plates. 

My  Lords,  that  being  so,  it  really  seems  in  effect  to  cany 
that  which  has  been  the  main  subject  of  controversy  in  this 
particular  case,  for  most  of  this  expense  which  is  now  in 
question  arises  from  the  new  plates  naving  to  be  put  into 
the  hull  of  the  vessel  where  the  plating  was  found  to  be 
damaged  and  injured,  in  order  that  the  vessel  might  have 
the  proper  certificate  from  Lloyd's  surveyor,  who,  of  course, 
would  not  certify  to  a  half-restored  hull  that  she  was  fit  to 


VoL  IlL]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  417 

Ii.L.  (Sc)  Inglis  t.  Battery.  1878 

r*»ceive  her  classification.  In  order  for  the  vessel  to  receive 
the  desired  classification,  it  would  be  necessary  that  the  ves- 
sel should  be  overhauled,  and  should  be  repaired  by  substi- 
tuting completely  new  plates  in  cases  where  the  repair  could 
not  be  effected  by  means  of  patching  the  old  ones. 

My  Lords,  it  is  said,  and  Mr.  Benjamin  pressed  this  greatly 
upon  our  attention,  and  with  very  great  power  and  vigor, 
that  it  would  be  absolute  madness  on  the  part  of  any  one  to 
undertake,  for  the  price  mentioned  in  the  agreement,  to  put 
the  whole  of  this  vessel  from  stem  to  stem  in  a  complete  and 
solid  state  of  repair  with  reference  to  the  hull.  The  price 
mentioned  in  the  agreement  is  £17,250.  Well,  my  Lords, 
the  answer  to  all  that  is,  that  before  enitering  into  the  agree- 
ment, Mr.  Inglis,  the  appellant,  either  did  see  or  might  have 
seen  (and  for  the  purpose  of  a  person  who  has  entered  into 
an  engagement  that  is  the  same  thing)  the  vessel  and  the 
state  of  the  hull  to  a  certain  extent.  He  could  not  have 
seen  the  whole  of  it  when  it  was  in  the  water ;  the  part 
that  was  under  water,  of  course,  he  could  not  see ;  and  he 
could  not  see  the  whole  of  it  while  t^e  machinery  was  in 
the  vessel.  But  we  have  the  evidence  of  Mr.  Purdie,  quite 
a  distinterested  witness,  the  surveyor  for  Lloyd's,  whose 
evidence  is  important  upon  this  particular  head.  Mr.  Pur- 
die says : 

I  mm.  one  of  Lloyd's  sarvejors  for  the  Western  District  of  Scotland,  and  am 
stationed  at  Glasgow,  I  was  there  in  1875,  when  the  lengthening  and  repairing 
of  Uie  United  Service  took  place.  These  repairs  and  everything  were  carried 
oo  'under  the  superintendence  and  supervision  of  myself  and  colleagues.  [567 
because  she  was  to  be  classed  in  Lloyd's  book  100  A  1  awning  decked.  That 
class  which  the  United  Service  got  is  the  best  class  for  that  type  of  ship.  A 
eoDsiderable  amount  of  plating  was  required.  All  the  plating  that  was  done  on 
the  vessel  was  necessary  to  give  her  the  class  100  A  1  at  Lloyd's.  Nothing  was 
done  to  her  more  than  was  necessary  to  give  her  that  class.  The  ceilii^  did 
not  conceal  one-third  of  the  240  plates  that  were  removed. 

Here,  my  Lords,  is  a  point  in  controversy.  Mr.  Inglis 
says :  ^^  All  I  heard  about  any  plating  being  wanted  at  the 
time  when  I  signed  this  contract  was  that  the  master  had 
said  there  were  tvyo  or  thi-ee  plates  which  would  want  to  be 
wholly  renewed,  and  I  was  under  the  impression  that  no 
more  than  that  would  have  to  be  renewed."  Mr.  Purdie, 
however,  tells  us  what  I  have  just  read.  I  am  not  using  his 
evidence  at  all  for  the  purpose  of  explaining  the  instrument, 
but  merely  as  bearing  upon  the  case  for  Mr.  Inglis.  He 
says,  ^*I  never  should,  have  entered  into  such  an  engage- 
ment as  that  if  I  had  thought  that  so  many  as  240  new  plates 
would  be  required."  He  uses  that  as  an  argument  that  it 
i^as  impossible  that  he  could  have  read  the  agreement  accord- 

24  ExG.  Rkp.  53 
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ing  to  this  construction.  But  Mr.  Purdie  tells  us,  "The 
ceiling  did  not  conceal  one- third  of  the  240  plates  that  were 
renewed.  There  was  no  ceiling  in  the  bunker ;  and  the 
whole  of  the  side  there  would  be  exposed.  They  could  have 
been  seen  by  an  expert  even  with  tne  ship  afloat."  Then  in 
his  re-examination  he  says  that  he  will  not  say  there  were 
no  coals  in  the  bunkers,  but  there  could  not  have  been  many 
coals,  for  the  vessel  had  just  returned  home  from  a  long 
voyage,  and  was  going  to  be  repaired.  I  apprehend,  there- 
fore, my  Lords,  that  Mr.  Inglis  would  have  no  reason  to 
complain  if,  having  had  an  opportunity  of  seeing  the  state 
of  the  hull,  he  did  not  exercise  it,  so  as  to  know  to  a  certain 
extent  the  large  amount  of  the  renewal  of  plates  that  would 
be  required. 

I  have  entered  into  this  part  of  the  case  because  it  has  oc- 
cupied a  considerable  amount  of  attention  in  the  court  below. 
The  witnesses  have  been  examined  at  great  length  upon 
what  this  gentleman  did  see  or  did  not  see,  and  what  he  was 
told  and  what  he  was  not  told,  and  the  amount  of  hardship 
he  might  be  subjected  to.  That  was  unnecessarjr,  as  it  ap- 
pears to  me,  because,  as  I  said  in  the  first  observation  I  made 
to  your  Lordships,  I  do  not  consider  that  this  case  can  rest 
568]  upon  anything  outside  the  contract,  or  *anything  ex- 
cept the  mere  contract  itself.  We  are  informed— indeed  we 
had  a  case  the  other  day  before  your  Lordships'  House  which 
bore  upon  that  point — that  in  Scotland  an  agreement  could 
not,  as  with  us,  be  reformed  and  be  made  conformable  if  it 
was  previously  inconformable  to  the  intention  of  the  two 
parties  (*).  There  is  no  such  process  in  Scotland ;  an  agree- 
ment must  either  be  upheld  altogether  or  set  aside  alto- 
gether ;  no  action  will  lie  for  the  purpose  of  having  it  set 
straight  or  reformed,  as  we  call  it,  between  the  parties.  If  a^ 
agreement  did  not  carry  out  the  intention  of  tne  parties,  the 
only  result  would  be  that  the  party  who  thought  himself 
aggrieved  in  this  respect  could  ask  the  court  to  hold  that 
there  was  no  agreement  at  all. 

However,  my  Lords,  in  that  shape  the  matter  really  does 
not  come  before  us.  It  only  comes  before  us  upon  this  ques- 
tion ;  here  is  this  money  put  on  deposit  with  reference  to 
these  contested  points,  relating  mainly  to  the  repairs  done 
to  this  ship  with  reference  to  the  hull  and  with  reference  to 
the  new  plates  which  had  to  be  inserted,  and  the  question 
is,  who,  under  the  agreement  between  the  two  parties,  is 
entitled  to  draw  the  sum  of  £1,200,  and  the  sum  of  £60 

(')  Buchanan  v.  IhOce  of  ffamilton,  Weekly  Notes.  March  16,  1878;  Scotch  Cases, 
4th  Series,  vol.  iv,  pp.  828,  854. 
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0^.  IDA,  afterwards  added  with  reference  to  the 
of  getting  the  certificate  of  classification  at  Lloyd's?  It  all 
turns,  my  Lords,  on  that  agreement,  and,  we  having  aniT»^j 
to  consider  the  agreement,  our  duty  becomes  a  Terr  siniT>H- 
one  indeed.  We  have  simply  to  read  the  agreem'ifnt,  and 
unless  you  can  adopt  the  very  ingenious  view  of  Mn  Benja- 
min, that  you  are  to  restrict  the  operation  of  these  wordt  in 
the  specification  by  comparing  them  with  what  is  contiact^^c. 
to  be  done  in  the  first  contract,  it  appears  to  me  that  iiir- 
case  is  completely  determined  by  tnat  special  portion  o! 
the  specification  which,  referring  to  "  iron  work,''  sart.  in 
the  first  place,  "The  plating  of  the  hull  is  to  be  careful  r 
overhauled  and  repaired,"  and  then  that  "all  iron  watt'* 
is  to  be  done  in  such  a  manner  that  the  ship  shall  obtain  int* 
wished-for  classification. 

There  is  onl^  one  further  remark  which  I  think  it  i£  nece^ 
sary  to  make,  in  order  that  there  may  be  no  misuBd^rstand' 
ing  as  to  the  important  point  how  £ar  evid4^oe  mar  be 
introduced  for  *the  explanation  of  written  instni'    (.369 
ments.    When  I  turn  to  the  deleted  words,  and  find  tiiat  in 
spite  of  a  line  being  drawn  through  them  I  can  read  tiie  words. 
which  words,  being  fourteen  in  number,  are  these :  '*  but  it 
any  new  plating  is  required  the  same  to  be  paid  for  eztza/' 
it  appears  to  me  that,  those  words  having  be«i  delved,  kul 
a  marginal  note  affixed  showing  that  the^  were  deleted  tfh 
fore  the  contract  was  finally  concluded,  it  is  not  in  tiie  pow^ 
of  any  court  to  look  at  words,  which  have  been  so  deal:  wiv- 
and  absolutely  taken  out  of  the  contract,  for  asrr  parwr- 
whatever  connected  with  the  construction  of  thai  ctmcxr' 
of  which  they  form  no  part  whatsoever.    In  thit  mruvus* 
case  the  instrument  was  not  executed  before  tn»-  -mvr^-. 
were  deleted.    There  might  have  been  an  Bgx^emai'  ^  -^sKr 
mon  consent  to  delete  tne  words  after  botL  sim*  i».  ^- 
ecuted  it ;  but  even  then  your  Lordships  caL    ir    :»-.< 
looked  at  them,  they  having  been  deleted.    Tc* .  =w  j^a.^ 
looked  at  the  new  agreement  which  the  porke-  ^«  r-^^ 
If  they  had  agreed  to  introduce  a  new  tera.  rr     ?--.i^  ,-  r 
a  term,  that  would  have  been  a  new 
to  adopt  the  expression  of  one  of  the  V 
court  below,  upon  the  original  ag 
is  nothing  of  that  kind ;  at  the  tiai-^x:^.  ^  ^  ,^^^  r.^^ 
deleted  the  agreement  was  only  an  oferms--^ 
Messrs.  Jnglis,  for  the  acceptance  of :,-  rii^ 

Battery  &  Co.     Messrs.  Buttery  4^  l    

offer,  and  some  words  were  th^v: «?-  »r..r 
my  mind,  perfectly  immateiial  trjff?:«-r  ^ 
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torn  up  and  rewritten,  written  out  again  with  those  words 
no  longer  contained  in  it,  or  whether  the  course  was  taken 
of  runniDg  through  those  words  as  they  stood  in  writing,  ia 
order  that  Messrs.  Buttery  might  come  to  an  agreement, 
which  up  to  that  time  they  had  not  done.  When  that  was 
done,  they  agreed  to  the  agreement  which  did  not  contain 
these  words,  and  that  is  the  only  thing  your  Lordships  can 
construe  as  being  the  agreement  between  the  parties. 

My  Lords,  with  regard  to  the  authority  before  Sir  William 
Grant  ('),  I  think  it  only  comes  to  this,  that  being  convinced 
that  an  interlineation  made  in  a  will  had  been  made  at  the 
same  time  as  the  codicil,  and  the  codicil  being  struck 
670]  through,  he  was  able  *to  ascertain,  and  did  rightly 
ascertain,  that,  the  codicil  being  cancelled,  that  amounted 
to  a  cancellation  of  the  very  thing  the  testator  had  done  in 
his  will.  Therefore  it  came  to  an  ordinary  case  of  duplicates, 
where  one  of  the  duplicate  wills  being  in  the  testator's 
custody  and  the  other  being  in  India,  he  revokes  and  can- 
cels the  one  will,  and  the  cancellation  of  that  is  a  cancella- 
tion of  the  duplicate  (').  That  is  the  real  explanation  of 
that  case,  and  no  other  is  required. 

Therefore,  my  Lords,  what  I  propose  to  your  Lordships 
is,  that  the  interlocutor  complained  of  should  be  affirmed, 
except  so  far  as  it  relates  to  the  sum  of  £60  Os.  lOd^.,  and 
that  as  regards  that  £60  0^.  lOd.  it  should  be  reversed.  There 
may  be  some  doubt  as  to  whether  the  success  of  the  appel- 
lants in  that  point  should  affect  the  costs,  but  £60  is  a  sam 
worthy  of  consideration,  and  it  was  not  given  up  in  the  court 
below,  nor  was  it  given  up  here  until  there  had  been  some 
discussion  of  the  case.  Taking  this  into  consideration,  per- 
haps your  Lordships  will  be  of  opinion  that  we  ought  to 
come  to  the  conclusion  that  the  appeal  should  be  dismissed 
except  as  regards  the  £60  0^.  10a.,  and  dismissed  without 
costs  of  the  appeal.  'We  shall  not,  of  course,  interfere  with 
the  costs  below. 

Lord  0' Hag  an:  My  Lords,  I  entirely  agree  with  my 
noble  and  learned  friend  who  has  just  addressed  your  Lord- 
ships, and  he  has  stated  so  fully  the  reasons  on  which  our 
judgment  will  be  founded  as  to  relieve  me  from  the  necessity 
of  saying  more  than  a  few  words. 

The  case  appears  to  me,  my  Lords,  important,  not  in  itself, 
because,  although  the  sum  in  dispute  is  considerable,  the 
principles  which  should  guide  us  so  far  as  the  agreement  is 
concerned  are,  I  think,  very  clear  indeed ;  but  important 

(»)  UUeraon  v.  Utieraon  (1814),  8  V.  A        (»)  See  Jarman  on  Wills,  8d  ed.,  vol.  i, 
B.,  122.  p.  128. 
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with  reference  to  the  admissibility  of  evidence.  Upon  that 
matter,  a  qaestion  of  very  great  moment  arose  in  the  court 
below  and  has  arisen  before  y onr  Lordships,  and  I  am  bound 
to  say,  with  my  noble  and  learned  friend  now  on  the  wool- 
sack, that,  although  I  concur  in  the  conclusions  at  which 
the  majority  of  the  Court  of  Session  have  arrived,  I  do  not 
coDcor  in  tlie  reasons  upon  which  those  ^conclusions  [571 
were  grounded.  I  speak  particularly  of  the  judgment  of 
my  noble  and  learned  friend,  the  Lord  Justice  Clerk.  I  do 
Dot  think  that  the  case  is  to  be  decided  either  with  reference 
to  the  deleted  words,  or  with  reference  to  the  evidence  as  to 
communings  or  writings  before  or  after  the  completion  of 
the  contract. 

We  were  pressed,  very  much,  by  Mr.  Benjamin  as  to  the 
hardship  of  the  case  upon  his  client:  He  said  that  the 
work  had  been  done  and  had  not  been  fully  paid  for.  That 
is  simply  beg^ng  the  question.  The  work  undoubtedly 
was  done,  but  the  question  is,  whether  all  was  not  paid 
which  the  respondents  had  contracted  to  paj{  I  am  of 
opinion,  after  giving  the  case  the  best  attention  m  my  power, 
that  it  was  so. 

With  reference  to  the  deleted  words,  it  is  of  great  import- 
ance to  have  it  understood  that  there  is  no  doubt  on  that 
point  in  the  mind  of  any  one  of  your  Lordships.  When  those 
words  were  removed  from  the  paper  whicn  had  presented 
the  full  contract  between  the  parties,  they  ceased  to  exist  to 
all  intents  and  purposes ;  and  whether  it  was  possible,  as  in 
point  of  fact  it  was,  still  to  read  them,  in  consequence  of 
their  simply  having  a  line  drawn  through  them,  or  whether 
they  had  been  absolutely  obliterated,  appears  to  me  not  to 
make  the  smallest  difference.  The  contract  was  complete 
after  the  deletion.  The  parties  had  had  a  confluence  of  will 
and  purpose,  and  had  come  to  an  identity  of  decision,  and 
the  removal  of  the  words  took  away  from  it  any  sort  of 
qualification  or  condition  which  might  have  been  previously 
introduced  into  it  by  them.  It  appears  to  me  that  if  we 
yielded  to  the  extremely  able  argument  which  was  addressed 
to  us  on  behalf  of  the  respondents,  we  should  fall  into  the 
error,  which  has  been  forcibly  denounced  on  both  sides,  of 
attempting  to  construe  a  contract,  perfect  in  itself,  by  acts 
antecedent  to  it.  The  only  effect  of  submitting  the  deleted 
words  to  the  consideration  of  your  Lordships  would  have 
been  to  show  what  had  been  in  the  contemplation  of  the  par- 
ties before  the  contract  came  to  be  completed.  Such  evi- 
dence appears  to  me  to  be  inadmissible,  and  all  the  more  so 
for  this  reason :  If  the  words  were  to  be  allowed  to  affect  the 
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if  these  definitions  are  in  any  degree  correct,  there  is  an  end 
of  the  question.  In  Webster's  Dictionary  "to  repair"  is 
stated  to  mean, — ''To  restore  to  a  sound  or  good  state  after 
decay  or  partial  destruction :  as  to  repair  a  house,  a  wall,  or 
a  ship;  to  repair  roads  and  bridges ;  to  rebuild  a  part  de- 
cayea  or  destroyed ;  to  till  up,  as  to  repair  a  breach ;  to  make 
amends,  as  for  an  injury,  by  an  equivalent." 

Nothing  can  be  more  to  the  purpose  or  more  conclusive 
as  to  the  ordinary  meaning  of  the  word  ''repair."  The  evi- 
dence that  was  given  in  this  case  by  experienced  persons, 
with  the  view  of  putting  a  particular  conventional  meaning 
upon  that  word,  utterly  failed.  The  witnesses  contradicted 
each  other,  and  some  of  their  testimony  appeared  to  me  to 
be  equally  contrary  to  sense  and  experience.  One  of  them 
said  that  if  he  was  employed  to  repair  the  deck  of  a  vessel, 
he  would  not  consider  himself  bound,  or  at  liberty,  to  put 
in  a  plank  for  the  purpose  of  "repair."  That  was  not,  I 
think,  a  reasonable  view. 

Upon  the  first  part  of  the  clause,  which  is  the  determining 
clause  in  the  case,  I  am  clearly  of  opinion  that  Mr.  Inglis 
undertook  to  renew,  when  he  undertook  to  repair,  as  far  as 
was  reasonably  necessary:  and  the  other  part  of  it  is  equally 
strong  with  the  first  in  favor  of  the  respondents.  In  ref- 
erence to  the  use  of  the  words  "iron  worK,"  Mr.  Benjamin 
contended,  and  the  Lord  Advocate  also  contended,  with 
great  force  and  ingenuity,  that  the  effect  of  those  words 
should  be  limited.  As  I  understood  them,  "all  iron  work" 
was  not  conceived  by  them  to  relate  to  "all  iron  work" 
of  every  kind  referred  to  in  all  portions  of  the  specification, 
nor  to  the  plating  of  the  hull  mentioned  in  the  beginning  of 
the  clause,  but  was  to  be  confined  to  the  "deck-beams,  ties, 
diagonal  ties,  main  and  spar-deck  stringers,  and  all  iron 
work,"  being  ejusdem  generis  or  connected  with  those  par- 
ticular things.  I  confess  I  cannot  adopt  that  view.  The  words, 
in  the  first  place,  are  very  large  and  general,  and  moreover 
575]  they  occur  in  a  portion  *of  the  clause,  the  heading 
of  which  is  "Iron  work."  The  specification  is  framed  in 
such  a  way  as  to  divide  under  certain  heads  the  particulars 
which  are  referred  to  generally  in  the  agreement,  each  par- 
ticular being  headed  in  a  special  way  ;  and  when  you  tind 
"Iron  work"  put  at   the  top  of  a  paragraph,  and  "The 

Elating  of  the  hull"  put  next  after  it,  and  then  "Deck- 
eams,  ties,"  and  so  forth,  and  then  "All  iron  work,"  I  do 
not  see  that  you  can  ignore  the  operation  of  the  general  title 
of  the  clause.  Nor  do  I  see  how  you  can  apply  the  require- 
ment that  "all  iron  work"  shall  be  "in  accordance  with 
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Moyd' 8  rules  for  classification,"  merely  to  the  "deck-beams, 
ties,  diagonal  ties,"  and  so  forth,  and  not  apply  it  to  the 
plating  of  the  halL  The  plating  of  the  hall  reqaires  the  use 
of  iron  ;  and  why,  contrary  to  what  seems  to  be  the  plain 
meaning  of  the  words,  should  you  confine  the  operation  of 
the  phrase  **all  iron  work"  to  ** deck-beams,  ties,  diagonal 
ties,^'  and  so  forth,  and  not  give  them  application  to  that 
plating  ?  If  you  do  give  them  that  application,  the  matter  is 
clear,  and  there  cannot  be  difficulty  about  it. 

Mv  Ixirds,  I  wish  to  make  only  one  other  observation. 
Loo&ing  at  another  portion  of  the  specification  we  find  these 
words — "  Ceiling  ;  as  much  ceiling  in  holds  to  be  lifted  as 
required  by  Lloyd's,  and  ship's  timbers  thoroughly  cleaned, 
examined,  and  overhauled,  cemented,  and  painted.  Any 
ceiling  renewed  to  be  paid  for  extra."  Now,  it  is  very 
striking  that  when  a  renewal,  as  a  separate  thing  and  as  an 
extra,  was  intended  to  be  provided  for,  that  is  specifically 
stated,  whereas,  in  this  case,  the  iron  work  of  the  plates  of 
the  hull  is  not  so  dealt  with,  and  there  is  no  such  provision. 
Taking  the  instrument  as  it  stands  before  us,  and  not  as  it 
stood  before  the  deletion  took  place,  there  is  no  provision 
of  the  kind. 

On  the  whole,  my  Lords,  I  am  clearly  of  opinion  that  the 
judgment  of  the  court  below  ought  to  be  affirmed,  so  far  as 
regaurds  the  £1,200,  but  with  reference  to  the  sum  of  £60  0^. 
lOd.  the  judgment  must  be  reversed*  For  the  reasons 
already  given,  I  concur  in  thinking  that  there  should  be  no 
costs  of  this  appeal. 

Lord  Blackburn  :  Mv  Lords,  in  this  case  there  is  a  sum 
of  £1,260  0^.  10r2.  which  has  been  paid  into  a  bank  to  abide 
the  decision  of  some  points  *which  were  raised.     The    [576 

Juestion  which  arose  in  the  court  below  was  whether  Messrs. 
Dglis  or  Messrs.  Buttery  were  entitled  to  that  £1,2600*.  lOrf. 
That  question  arose  upon  two  different  matters  :  as  to  the 
£1,200,  the  question  was  as  to  whether  the  work  done  was 
extra  work  or  not ;  as  to  the  sum  of  £60  0*.  10^.,  the  ques- 
tion was  whether  the  moneys  paid  for  certain  small  matters 
which  made  up  the  £60  0*.  lOd,  were  moneys  wliich  Messrs. 
Inglis  ought  themselves  to  have  paid,  or  moneys  which  ought 
to  have  been  i)aid  by  Messrs.  Buttery.  Somehow  or  otlier 
the  question  of  the  £60  0*.  lOrf.  appears  to  have  been  lost 
sight  of  altogether  in  the  court  below.  I  can  see  no  reason 
wnatever  why  the  £60  0*.  lOd,  should  not  be  recovered  by 
Messrs.  Inglis,  for  I  do  not  see  that  they  were  bound  to  pay 
tbat  sum  at  all.  Therefore,  as  regards  the  £60  Os.  lOd.j  the 
decision  of  the  court  below  must  be  reversed. 
24  Exo.  Rep.  55 
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My  Lords,  when  you  come  to  the  specification,  you  find 
that  it  says,  *'The  plating  of  the  hull  to  be  carefully  over- 
hauled and  repairea."  Now,  I  do  not  say  that  the  words 
at  the  end  of  that  sentence,  "all  iron  work  to  be  in  accord- 
ance with  Lloyd's  rules  for  classification,"  apply  to  the 
overhauling  and  repairing  of  the  plates.  I  am  rather  in- 
clined to  think  that  they  hardly  do.  And  I  by  no  means 
say  that  if  Mr.  Benjamin  had  been  correct  in  his  basis  of 
fact,  and  had  established  that  the  only  reason  why  they 
changed  the  plates  was,  that  Lloyd's  rules  required  that 
they  should  be  heavier  and  thicker  plates  than  they  had 
been  originally — I  am  not  satisfied  that  he  could  not  say 
579]  that  substituting  *thick  plates  for  thin  ones  was  not 
repairing — he  might  have  been  right  in  that  case.  But  then 
I  think,  as  I  said  before,  we  must  take  it  upon  the  evidence 
that  the  parties  knew,  and  as  a  matter  of  fact  were  right  in 
knowing — although  at  the  trial  there  was  every  means  of 
questioning  it,  no  one  seems  to  have  questioned  that  both 
sides  were  right  in  thinking — that  the  plates  would  do  for 
classifying  the  ship  as  they  wished  if  they  were  in  their 
natural  and  normal  condition.  The  only  evidence  we  really 
have  as  to  their  state  is  in  a  letter  of  Mr.  Inglis,  where  he 
said,  "that  the  reverse  bars  in  holds  were  much  decayed 
and  require  renewal  in  some  places;  also  that  the  shell 
plating  was  greatly  wasted,  having  been  originally  unpro- 
tected by  cement."  And  Lloyd' s  surveyor  **  recommended" 
*' that  the  whole  of  the  plating  between  the  bulkheads  of  the 
machinery  space  be  removed  and  replaced  by  new  plating.*' 

When  that  comes  before  us  unexplained,  it  certainly  seems 
to  me  that  it  amounts  to  a  statement  that  the  plates  were  so 
wasted  they  would  not  do ;  and,  moreover,  I  think  it  goes 
to  this  extent,  that  they  were  so  wasted  that  you  could  not 
merely  repair  them.  ''  Repaired,"  I  think,  means  patching 
where  patching  is  reasonably  practicable,  and  where  it  is 
not  you  must  put  in  a  new  piece. 

Taking  that  to  be  the  case,  Messrs.  Inglis  having  said,  We 
will  "overhaul"  "the  plating  of  the  hull"  and  *'rej)air" 
it  (using  the  words  "overhaul"  and  "repair"),  can  it  be 
said,  when  it  was  found  that  many  of  those  plates  were  so 
wasted  that  it  was  required,  in  order  that  the  ship  should 
be  put  in  a  good  condition,  that  they  should  be  replaced, 
can  it  be  said  that  that  was  not  "repairing"?  I  think  it 
cannot. .  As  I  have  already  observed,  some  of  the  Lords  of 
Session  seem  to  me  to  have  thought  that  a  little  replacing 
would  be  "repairing,"  but  when  it  turned  out  to  be  much, 
it  could  not  be  considered  as  repairing,  on  the  ground  of 
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hardship  apoD  Mr.  Inglis.  Now,  I  should  haYe  thought  it 
would  have  been  hard  upon  Mr.  Inglis  if  he  had  been  una- 
ble to  discover  it  beforehand.  But  the  evidence  of  Lloyd's 
surveyor  seems  to  show  that  as  to  the  larger  portion  Mr. 
Inglis  really  did  commit  a  mistake  in  not  going  down  or 
sending  some  one  down  into  the  hold  or  the  coal-bunkers, 
and  that  if  he  had  done  so  he  would  have  *found  [580 
that  a  larger  number  of  plates  than  he  expected  required 
renewing.  However  that  may  be,  we  can  only  construe  the 
agreement  as  it  stands,  and  it  seems  to  me  that  he  was 
bound  to  repair,  whether  what  needed  to  be  done  was  much 
or  little. 

Consequently  I  am  of  opinion  that  as  r^ards  the  £1,200, 
the  judgment  of  the  court  below  is  correct. 

Lord  Gordon  :  My  Lords,  I  qnit«  concur  in  the  pro- 
posal which  has  been  made  to  your  Lordships.  There  are 
one  or  two  points  connected  with  the  disposal  or  manage- 
ment of  this  case  in  the  court  below  that  I  respectfully  think 
it  my  duty  to  bring  before  your  Lordships. 

The  Lord  Ordinary,  Lord  Adam,  gave  judgment  in  favor 
of  the  appellants,  looking  at  the  documents  alone,  and  not 
ordering  any  general  proof,  and  I  must  say  that  I  think 
upon  the  whole  that  was  probably  a  more  judicious  course 
than  to  open  up  a  proof  before  answer  as  it  is  called.  A 
proof  before  answer  is  a  very  convenient  proceeding,  but  I 
think  it  is  one  which  should  be  very  carefully  limited  before 
the  court  allows  it  to  take  place,  especially  upon  such  a 
record  as  the  present,  for  really  there  are  no  averments  upon 
which  a  proof  could  well  be  taken,  or  which  could  afford 
any  restriction  or  limit  to  the  proof.  When  a  proof  before 
answer  is  granted,  it  apf>ears  to  me  that  the  proper  course 
is  to  limit  the  proof  to  certain  definite  points,  which  the 
court  will  take  up  before  they  leave  it  to  a  jury  or  to  a  judge 
to  go  into  what  are  called  the  surrounding  circumstances. 
Going  into  the  surrounding  circumstances  opens  a  flood-gate 
for  litigation  of  a  very  uncertain  character  indeed ;  and 
therefore  I  venture  to  say  that  the  proper  course  is  to  define 
what  are  the  points  with  reference  to  which  the  court  are  of 
opinion  that  an  inquiry  is  relevant.  Unfortunately  that 
coarse  was  not  adopted  in  this  case. 

I  quite  concur  in  the  view  which  has  been  taken  by  your 
Lordships,  that  certain  views  have  been  expressed  by  the 
Lord  Justice  Clerk,  with  reference  to  the  competency  of 
proof,  which  I  think  might  be  attended  with  dangerous 
consequences,  if  it  were  not  that  your  Lordships  have  ex- 
pressed an  opinion  opposed  to  the  principles  which  he  has 
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of  their  claim.  The  judge  at  the  trial  did  not  leave  the  case  as  a  qnestion  of  fart  for 
the  jury,  but  took  upou  himself,  upon  the  plaintiffs*  evidence,  to  direct  the  jury  to 
find  a  verdict  for  the  plaintifiu : 

Hdd,  that  the  case  was  (with  proper  directions  from  the  judge  on  points  of  lav) 
one  of  fact  for  the  decision  of  the  jury,  and  the  order  of  the  court  below,  which  hid 
directed  a  new  trial,  was  affirmed  ('). 

Observations  as  to  the  evidence,  given  on  the  one  side  and  on  the  other,  in 
this  case. 

Per  Lord  Blackbubm  :  Recitals  in  documents  are  no  evidence  of  what  is  thfre 
6421  *recited,  though  actual  possession,  in  conformity  therewith,  would  constitute 
a  prima  fcucie  tiUe. 

Per  Lord  Blaokburn  :  There  is  no  authority  to  show  that  the  Crown  is  of  com- 
mon right  entitled  to  land  covered  by  water,  where  the  water  is  not  running  witer 
forming  a  river,  but  still  water  forming  a  lake.  The  dictum  on  this  point  of  Mr.  Jnstice 
Wightman  in  Marshall  v.  2^  UUeswater  Steam  Navigaiion  Company  (*)  not  approred. 

The  appellants  (plaintiffs  below)  were  the  trustees  of  S. 
Delacherois  Crommelin,  and  brought  trespass  against  the 
respondents  to  assert  a  right  to  a  several  fishery  in  Lough 
Neagh.  The  plaint  contained  three  counts:  1.  Trespass  on 
the  plaintiffs'  several  fishery  in  Lough  Neagh  at  a  place 
called  Feumore ;  2.  Trespass  on  the  plaintiffs'  land  covered 
with  water  at  Feumore  being  part  of  Lough  Neagh ;  3.  Con- 
version of  the  plaintiffs'  fish. 

The  defendants  pleaded  a  denial  of  the  alleged  trespasses; 
a  denial  of  the  plaintiffs'  property  in  the  several  nshery, 
lands,  and  goods ;  a  denial  that  there  was  a  several  fishery 
in  Lough  Neagh  ;  and,  as  a  special  defence  to  the  first  two 
counts,  they  alleged  that  the  several  fishery  and  the  lands 
covered  with  water  were,  and  from  time  immemorial  had 
been,  part  of  an  inland  sea  called  Lough  Neagh,  and  at  the 
time  when,  &c.,  the  said  inland  sea  had  been  a  common  or 
public  navigable  inland  sea,  and  that,  in  the  part  thereof 
mentioned,  every  subiect  of  the  realm  had,  and  of  right 
ought  to  have,  tne  right  and  privilege  of  fishing,  and  that 
in  the  exercise  of  that  right  the  defendants  committed  the 
trespasses  in  the  said  counts  mentioned. 

Tne  plaintiffs  by  their  replication  took  issue  on  the  allega- 
tions of  fact,  and  also  averred  that  the  tides  of  the  sea  had 
never  flowed  in  Lough  Neagh,  and  that  the  fishery  in  thrt 
first  count  mentioned,  and  that  the  place  in  the  second  connt 
mentioned,  had  been  put  in  defence,  and  was  an  ancient 
possession  of  the  Crown,  and  had  been  granted  by  the  Crown 
to  the  Earl  of  Donegall,  through  whom  the  plaintiffs  claimed. 

Tlie  defendants  demurred  to  this  replication  and  joined 
issue  on  the  other  pleadings.     The  demurrer  was  overruled. 

(')  Tho  questions — whether  any  right  private  individuals,  so  as  to  prevent  any 

can  exist  in  the  public  to  fish   in  the  claim  by  prescription  as  to  a  fishery  ia 

waters  of  an  inland  non-tidal  lake,  and,  ^ors,  were  discussed,  but  the  judgment 

whether  the  right  to  fish  in  its  waters  did  not  apply  to  them, 
may  not  be  the  exclusive   property  of        {*)  S  B.  <b  S.,  at  p.  742. 


Vol  ra.]  HOUSE  OF  LORDS  AND  PRFVT  COUNCIL.  433 

H.L.  (L)  Bristow  V.  Cormican.  1878 

The  following  were  the  issues  framed  for  the  trial: — 
1.  Whether  *the  defendants  did  the  acts  in  the  first  [643 
count  mentioned,  or  any  of  fhem  ?  2.  Whether  the  fisnery 
in  the  first  count  mentioned  was  the  several  fishery  of  the 

Slaintiffs  ?  3.  Whether  there  was  a  several  fishery  in  Lough 
feagh  as  alleged  in  the  first  count  ?  4.  Whether  the  defen- 
dants did  the  acts  in  the  second  count  mentioned,  or  any  of 
them !  6.  Whether  the  lands  in  the  second  count  mentioned 
were  the  lands  of  the  plain tiflE?  6.  Whether  the  defen- 
dants converted  the  goods  in  the  third  count  mentioned? 
7.  Whether  the  goods  in  the  third  count  mentioned,  or  any  of 
them,  were  the  goods  of  the  plaintiffs?  8.  Whether  the  de- 
fendants' specif  plea  to  the  first  and  second  counts  is  true 
in  substance  and  in  fact?  9.  Whether  the  plaintiffs'  third 
replication  to  the  defendants'  special  plea  is  true  in  sub- 
stance and  in  fact  ? 

The  cause  went  to  trial  at  the  Spring  Assizes  for  the 
county  of  Antrim,  before  Mr.  Justice  Lawson,  in  March, 
1874. 

The  plaintiffs  gave  in  evidence  an  attested  and  certified 
copy,  from  the  Public  Record  OflSce,  of  a  lease  dated  the 
16th  of  November,  1660,  made  by  King  Charles  II,  whereby 
he  demised  to  Sir  John  Clotworthy,  '*  All  the  lough  called 
Lough  Neagh  and  Toome,  together  with  the  fishings  and 
the  soil  thereof,  and  the  islands  in  the  said  lough,  called 
Barn's  Island  and  Cony  Island,  containing  three  acres  of 
ground,  and  also  the  lou^h  and  river  of  Bann  as  far  as  the 
^mon  leap,  containing  six  salmon  fishings  and  two  mixed 
fishings  of  salmon  and  eels,  and  one  of  eels  and  another  of 
trout,  which  said  lough  borders  upon  the  counties  of  Down, 
Antrim,  and  Londonderry,  Tyrone  and  Armagh,  in  the 
province  of  Ulster."  The  lease  was  for  ninety-nine  years, 
as  from  the  month  of  May,  1656,  at  a  rent  for  the  lough  and 
BoQ,  with  the  fishings  for  the  first  seven  years,  at  £6  per 
annum ;  and  for  the  River  Bann,  with  the  fishings  dunng 
the  same  period,  at  £35  per  annum' ;  and  for  the  remainder 
of  the  term  £6  for  the  Toome  and  £44  for  the  Bann  fishings. 
The  lease  recited  that  Sir  John  Clotworthy  had  represented 
to  His  Majesty  that  King  James  I  had  granted  to  him  a 

Jension  of  6^.  8d.  a  day  for  his  life,  but  "being  obstructed 
y  a  late  unlawful  power"  in  receiving  the  same,  he  was 
forced  from  that  power  to  take  a  lease  for  ninety-nine  years 
of  a  lake  called  Lough  Neagh,  and  the  Bann  river  in  the 
province  of  Ulster,  with  the  soil  and  fishing  thereof,  and 
the  islands  in  the  said  lough  called  *Ram's  Island  and  644 
GoDy  Island,  in  lieu  of  his  said  pension,  and  for  that  be  had 
24  Eng.  Rep.  65 
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surrendered  his  said  pension  and  right  thereunto,  and  re- 
ceived the  said  lease  ;  all  which  he  submitted  to  the  King, 
who  referred  it  to  the  Bishop  of  Derry,  who  recommendSl 
the  grant  of  the  lease  now  put  in  evidence. 

The  defendants'  counsel  objected  to  the  reception  of  this 
evidence,  but  the  learned  judge  admitted  it  subject  to  the 
objection. 

Certified  copies  of  the  Crown  rent  receipt-books  were  also 
put  in.  They  showed  the  receipt  from  Sir  John  Clotworthy 
of  £2  10s.  for  one-half  year's  rent  due  at  Michaelmas,  1660, 
for  Lough  Neagh,  and  Toome,  and  Ram's  Island,  and  Cony 
Island ;  and  £35  for  Lough  Neagh  and  the  river  of  Bann  as 
far  as  the  salmon  leap.  As  for  the  two  mixed  fishings  of 
salmon  and  eels,  the  book  contained  these  entries,  '*  Dis- 
charged by  order  of  court  in  Trinity  Term,  1661." 

There  were  then  put  in  evidence  the  following  documents : 
a  copy  of  a  grant,  dated  13  Charles  II  (1661),  to  Arthur 
Chicnester,  £arl  of  Donegall,  of  the  fishings  and  fishing 
places  above  mentioned,  to  hold  to  him  and  his  heirs  and  as- 
signs forever  ;  a  lease  of  November,  1811,  from  the  Marquis 
of  Donegall  to  Sir  George  Fitzgerald  Hill  of  **the  salmon 
trout  pulling  and  scale  fishings  of  Lough  Neagh  and  of  the 
River  pann  as  far  as  the  rock  or  salmon  leap, '  to  hold  for 
sixty-one  years  from  the  1st  of  May,  1811,  at  a  rent  of  £60 ; 
a  lease,  da'ted  the  31st  of  March,  182i9,  for  lives  renewable  for- 
ever, from  the  Marquis  of  Donegall  to  John  Wallace;  a 
mortgage  under  that  lease  from  Wallace  to  Delacherois 
Crommelin  ;  a  fee  farm  grant ;  a  sublease  to  Earl  O'Neill  at  a 
rent  of  £100 ;  and  other  documents  of  the  same  kind,  all 
founded  on  the  same  title.  The  payment  of  rent  to  Lord 
Donegall  under  the  lease  of  1811,  and  payments  of  rent  by 
Lord  O'Neill,  were  also  proved. 

Evidence  was  also  given  of  persons  having  fished  in  Lough 
Ifeagh,  and  having  paid  rents  to  Lord  O'Neill  for  liberty  to 
do  so.  There  was  evidence  of  warnings  given  to  trespassers, 
and  of  convictions,  on  behalf  of  his  Lordship,  against  such 
persons,  at  the  petty  sessions  in  1862  and  1868.  The  parol 
evidence  of  actual  possession  by  those  claiming  under  the 
patent  of  Charles  II,  was  contained  chiefly  in  the  evidence 
d4:5]  of  two  witnesses,  Robert  Magell  *and  John  Lilly.  The 
former  proved  the  payment  of  rent  to  Lord  O'Neill  for  lib- 
er tjr  to  fish  in  Lough  Neagh.  He  said  :  **The  part  of  the 
fishing  I  held  was  from  Loughamore  to  Donore,  might  be 
six  miles  in  length,  and  three  in  breadth."  This  was  said 
to  describe  a  part  of  the  shore  between  Antrim  and  Toome. 
Lilly,  who  h^d  been  Lord  O'Neill's  gamekeeper,  and  ha4 
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watched  the  place  and  warned  off  tresmssers,  gave  evidence 
which  referred  to  the  same  locality.  Fenmore  was  said  to 
be  some  miles  distant  from  the  8ix>t  described  in  this  evi- 
dence. There  was  no  direct  evidence  of  i)ossession  by  the 
plaintiff  or  acts  of  possession  exercised  in  Fenmore,  where 
the  right  set  np  by  the  defendants  was  claimed  to  exist. 
There  was  also  put  in  evidence  a  indgment  of  the  Court  of 
Exchequer  in  Ireland  in  1873,  at  the  suit  of  the  plaintiffs  in 
this  cause,  against  two  fishermen  named  Caldwell  for  tres- 
pass on  the  plaintiff's  several  fishery  in  Lough  Neagh  at 
Fenmore.     This  Indgment  had  been  allowed  to  go  by  default. 

The  defendant's  counsel,  Mr.  McMahon,  claimed  a  non- 
suit on  the  ground  that  there  was  no  evidence  sufficient  to 
sustain  the  claim  of  the  plaintiffs  for  a  several  fishery  with 
regard  to  the  place,  Feumore,  at  which  the  defendants  had 
fished ;  that  tne  grants  and  leases  were  not  conclusive,  and 
that  there  was  no  proof  of  user  by  the  plaintiffs  or  their 
predecessors  as  to  that  part  of  the  lake  ;  and  he  contended 
that  there  was  nothing  to  show  the  existence  of  a  several 
fishery  there,  but  that  that  part  of  the  Lough  Neagh  was 
a  navigable  lake,  in  which  the  public  had  a  right  to  fish,  and 
had  been  accustomed  to  fish.  Evidence  was  produced  in 
support  of  the  fact  last  alleged.  The  defendant's  counsel 
asKed  the  learned  judf^e  to  leave  to  the  jury,  first,  whether 
there  was  any  several  hsherv  in  Lough  Neagh,  except  as  to 
the  part  let  to  Lord  O'Neill ;  secondly,  whether  there  was 
any  several  fishery  on  the  part  of  the  lough  where  the  de- 
fendants had  fished  ;  thirdly,  whether  the  defendants' 
special  plea  was  true  in  substance  and  in  fact ;  fourthly, 
whether  the  plaintiff's  last  replication  was  true  in  sub- 
stance and  in  fact;  and  also,  fifthly,  they  required  the 
learned  judge  to  direct  a  verdict  for  the  defendants  on  the 
several  issues ;  sixthly,  that  there  was  no  evidence  to  sup- 
port the  plaintiff's  claim ;  and,  seventhly,  that  there  was 
no  evidence  of  enjoyment  of  a  several  and  exclusive  right 
of  fishery  in  the  part  of  the  lough  *in  which  the  de-  [646 
fendants  had  fished,  either  by  the  plaintiffs  of  by  any  of 
their  predecessors  in  title. 

The  learned  judge  declined  to  comply  with  these  requisi- 
tions, but  left  the  first,  sixth,  and  seventh  issues  to  the  jury. 
The  findings  on  these  issues  were  for  the  plaintiffs  ;  but  his 
Lordship  reported  that,  **  From  what  the  jurors  stated  I  have 
no  doubt  they  would  have  found  for  the  defendants  on  the 
other  issues  if  such  issues  had  been  left  to  them,  for  they 
stated  that  they  thought  the  men  had  a  right  to  fish,  and 
that  it  was  not  the  several  fishing  of  the  pl^ntiffs.     I  was 


436  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  IH. 

1878  Bristow  V.  Cormican.  .H.L(L) 

of  opinion  that  the  defendants'  special  plea  was  not  proved, 
as  tne  lake  was  an  inland  non- tidal  lake.  I  directed  a  ver- 
dict for  the  plaintiffs,  reserving  liberty  for  the  defendants  to 
move  to  have  the  verdict  entered  for  them  if  I  should  have 
complied  with  any  of  Mr.  McMahon's  requisitions." 

The  coort  above  was  to  be  at  liberty  to  draw  inferences 
of  fact. 

A  conditional  order  to  enter  the  verdict  for  the  defend- 
ants or  for  a  new  trial  was  obtained  on  the  grounds  of  the 
reception  of  illegal  evidence  and  of  misdirection ;  and  this 
conditional  order  was  made  absolute  on  the  8th  of  Jane, 
1874  (*).  Upon  appeal  to  the  Exchequer  Chamber  the  judges 
of  that  court  were  equally  divided,  and  so  the  decision  of 
the  court  below  stood  affirmed  ("). 

This  appeal  was  then  brought. 

Mr.  Benjamin^  Q.C.,  and  Mr.  TT.  Andrews^  Q.C.,  of  the 
Irish  bar  (Mr.  Bruce,  also  of  the  Irish  bar,  was  with  them), 
for  the  appellants :  The  right  to  the  several  fishery  in  the 
whole  of  the  lake  was  clearly  established.  The  documeDtarj 
evidence  proved  that,  for  the  terms  of  the  grant  were  gen- 
eral, so  as  to  include  every  part  of  the  lake.  The  docu- 
mentary evidence  was  confirmed  by  payments  of  rent 
There  was  really  nothing  on  which  the  jury  had  to  exercise 
a  judgment.  There  was  no  doubt  of  the  authenticity  of  the 
grant,  nor  of  the  leases,  nor  of  the  receipts  of  rent  by  the 
Crown  in  the  first  instance,  and  by  others  in  recent  years. 
The  whole  case  was  therefore  made  out,  and  the  judge  did 
rightly  in  taking  on  himself  the  decision  of  it,  for  there  was 
no  disputed  matter  of  fact  for  him  to  leave  for  the  consider- 
647]  ation  of  the  jurj.  There  *was  no  dispute  about  the 
possession,  by  the  plaintiff,  of  most  parts  oi  the  lake,  and 
that  must  be  coupled  with  the  words  of  the  grant  which  in 
the  most  general  terms  conveyed  a  right  to  the  wnole.  The 
undoubted  possession  of  those  parts  constituted  a  legal  pos- 
session of  the  whole. 

This  lake  is  not  an  arm  of  the  sea  where  the  tide  flows  and 
reflows,  and  where,  therefore,  a  several  fishery  may  not  be 
created,  but  is  a  still  water  lake,  where  the  Crown  might 
have  the  right  to  the  soil  and  might  grant  the  right  to  fish 
in  the  water  which  covered  it.  There  cannot  be  an  opposite 
claim  of  a  general  right  in  the  public  to  a  fishery  there,  or 
even  in  a  certain  portion  of  the  public  to  do  so,  without 
some  distinct  proof  of  the  legal  origin  of  such  a  right.  No 
proof  of  that  sort  existed  here.  The  king's  grant,  Uie  deeds 
which  had  subsequently  been  made,  and  the  payment  of 

(')  10  Ir.  Rep.  (Cqiq.  Law),  898.  («)  10  Ir.  Rep.  (Com.  Law),  411 
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rent  according  to  their,  pronsions,  showed  acts  of  possession 
wliich  could  not  be  disputed.  They  were  all  acts  of  user, 
which  left  no  doubt  as  to  the  existence  of  the  right,  of  its 
exercise,  and  of  the  general  acknowledgment  of  it.  Acts  by 
different  members  of  the  public,  occurring  at  uncertain  times 
and  places,  and  without  a  shadow  of  original  authority, 
could  not  be  set  up  against  such  evidence,  as  establishing  a 
rigiit  in  the  public  at  large.  There  could  be  here  no  such 
rigiit  in  the  public  as  a  right  in  gross,  and  no  special  ex- 
ceptive ri^ht  in  any  particular  portion  of  the  public  was 
established  here.  The  judge,  seeing  that  there  was  nothing 
but  a  claim  to  fish  on  a  particular  part,  made  by  certain  in- 
dividuals, not  in  virtue  of  any  special  title,  but  merely  on 
account  of  an  occasional  practice,  which,  after  all,  was  a 
mere  practice  of  committing  a  trespass,  and  seeing  that  that 
claim  was  opposed  to  a  royal  grant  made  two  centuries  and 
a  half  ago,  acquiesced  in  ever  since,  proved  by  repeated 
leases  and  payments  of  rents,  took  upon  himself  to  say  that 
the  plaintiff's  title  was  established,  and  it  was  distinctly 
stated  by  Mr.  Justice  Wightman,  in  Marshall  v.  TJie  UUes- 
water  Company  ('),  when  speaking  of  lakes  and  of  the  rights 
of  the  Crown :  *'That  the  soil  of  land  covered  with  water, 
may,  together  with  the  water  and  the  right  of  fishing  therein, 
be  specially  appropriated  U>  a  third  person,  whether  he  have 
land  or  not  on  the  borders  thereof  or.  adjacent  thereto,"  so 
that  the  grant  itself  constituted  a  valid  title,  and  no  title  had 
*been  shown  on  the  other  side.  The  j  urors,  therefore,  [648 
could  not  have  been  asked  to  find  a  right  existing  in  mere 
trespassers,  solely  because  they  had  been  frequent  tres- 
passers. Even  in  a  case  where  evidence  was  produced  to 
show  that  various  persons  had  been  accustomed  to  fish  for 
above  sixty  years  in  a  non-tidal  river,  the}^  not  being  able 
to  show  any  original  legal  title  to  do  so,  it  was  held  that 
this  long  user  gave  them  no  right  in  law,  and  an  information 
against  them  for  unlawful  trespassing  was  sustained,  Mud- 
son  V.  MacJiae  (') ;  and  Shuttteworth  v.  Le  Fleming  ("),  had 
established  that  user  of  that  kind  for  above  sixty  years 
could  not  be  f>leaded  under  the  Prescription  Act,  for  it  was 
in  truth  a  claim  of  a  right  in  gross,  which  was  not  within 
the  statute  of  2  &  3  Wm.  4,  c.  71.  In  Har greaves  v.  Did- 
dams  (*),  it  was  declared  that  such  a  right  could  not  exist 
in  law,  and  the  previous  case  of  Hudson  v.  MacRae  (*)  was 
there  expressly  referred  to  and  adopted,  and  a  case  of  Reg. 

(1)  8  6.  &  S.,  782,  at  p.  742.  (*)  Law  Rep.,  10  Q.  K,  682 ;    14  Eng. 

(*)  4  6.  A  S.,  585.  R.,  882. 

(»)  19  C.  B.,  687;  84  L.  J.  (C.P.),  809. 
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V.  Burrow  ('),  which  had  appeared  to  lay  down  a  different 
doctrine,  was  distinguished.  So  that  in  reality  there  coald 
be  no  foundation  in  law  for  such  a  claim  as  that  which  was 
now  set  up  by  these  respondents.  That  being  so,  it  was  of  no 
use  to  leave  to  the  jury  the  consideration  of  facts  which,  even 
if  believed  to  be  substantiated  by  proof,  could  have  no  effect 
in  law,  and  the  learned  judge  therefore  did  rightly  in  taking  ' 
upon  himself  to  direct  that  judgment  should  be  entered  for 
the  plaintiffs. 

Possession  had  been  shown  here,  and  possession  was  con- 
clusive against  a  trespasser:  OraJiam  v.  Peat(^)\  Catteris 
v.  Cowper  (*) ;  Nelson  v.  CherriU  (*) ;  Whittington  v.  Box- 
all  (*).  The  mere  absence  of  evidence  as  to  acts  of  posses- 
sion at  a  particular  spot  on  the  lake,  could  not  affect  the 
right  of  the  appellants,  who  held  under  a  royal  grant  of  the 
whole,  and  who  and  whose  predecessors  had  repeatedly  ex- 
ercised acts  of  possession  over  all  the  other  parts. 

Mr.  McMahoriy  Q.C.-,  and  Mr.  Frazer  (both  of  the  Irish 
bar),  Mr.  J.  D.  Fitzgerald  was  with  them,  for  the  respond- 
ents :  There  is  no  principle  of  law,  nor  any  decision  of  a 
court,  declaring,  in  a  case  like  the  present,  that  possession 
649]  of  a  part  of  an  estate  ^'is  proof  of  a  title  to  the  posses- 
sion of  the  whole.  The  evidence  of  possession  of  part  may 
be  admissible,  but  it  is  capa,ble'Of  being  met  by  opposing 
evidence,  and  is  the  subject  of  consideration  for  the  jury. 
The  grant  here  affected  a  non-tidal  inland  lake,  over  which 
the  Crown  has  not,  by  virtue  of  mere  prerogative,  an  abso- 
lute right  of  dominion,  with  a  power  to  grant  it  to  any  se- 
lected individual.  The  title  of  tne  Crown  must  itself  be  first 
established.     Even  if  that  was  not  so,  the  grant  here  did  not 

f)urport  to  convey  the  whole,  for  its  phraseology  was  pecu- 
iar,  and  the  parts  mentioned  in  it  did  not  describe  the  whole 
of  the  lake,  and  whatever  might  be  the  value  of  subsequent 
leases,  and  of  payments  of  rent  under  them,  they  coald  not 
be  made  to  apply  except  to  the  individual  specific  parts  of 
Lough  Neagh  as  to  which  those  leases  had  been  made,  and 
as  to  which  the  tenancies  were  admitted  and  the  rents  paid. 
The  question,  therefore,  raised  in  this  case  was  one  which 
was  properly  the  subject  of  evidence,  and  consequently  the 
subject  for  decision  by  a  jury.  It  depended  not  merely 
on  the  terms  of  a  grant,  nor  on  the  execution  of  leases 
or  payments  of  rents  under  them,  but  on  evidence  of  pos- 
session of  the  place  which  was  the  sul^ject  of  dispute,  a 

(»)  Q.  B.,  May  29, 1869 ;  84  Just,  of  the        (»)  4  Taunt..  647. 
Peace,  68.  (*)  8Bing.,816. 

(«)  I  East,  244.  (•)  6  Q.  B.,  189. 
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possession  to  be  proved  or  disproved  by  uncontested  acts  of 
individual  ownership  on  the  one  side,  or  of  public  user  on 
the  other.  In  Reed  v.  Jackson,  which  was  a  case  of  a  pub- 
lic right  of  way,  Lord  Kenyon  said(*):  "Reputation  was 
evidence  with  respect  to  public  rights,"  but  he  added,  "not 
with  respect  to  private  rights,"  so  that  evidence  of  user 
could  be  relied  on  here  by  the  defendants,  while  evidence  of 
title,  and  of  actual  possession  under  it,  was  required  on  the 
part  of  the  plaintiffs.  That  rule  was  applied  in  Weeks  y. 
Sparkes  (*),  because  the  interests  of  a  great  many  persons, 
not  actually  parties  to  the  individual  suit,  were  there  con- 
sidered on  the  claim  of  a  general  right  on  one  spot ;  but 
where  that  was  not  the  case,  even  an  award  in  mvor  of  a 
particular  person,  though  he  was  the  tenant  of  the  party 
there  suing,  was  held  not  to  be  admissible  in  evidt^nce: 
Wenman  v.  Mackenzie  (').  It  certainly  could  not  be  con- 
clusive against  any  one.  The  payments  of  rents  in  ancient 
times  might  be  admissible  to  prove  the  fact  of  such  pay- 
ments, Sogers  v.  Alien  (*) ;  but  they  did  not  prove  the  title 
in  *respect  of  which  such  payments  were  made,  with-  [650 
out  evidence  of  another  kind  bein^  first  presented  :  iWr- 
iBihiit  V.  Wjfnne  (*).  And  in  MalcoLrason  v.  O  Dea  (*),  where 
evidence  of  ancient  payments  was  admitted,  there  had  first 
been  given  proof  of  the  existence  of  title  under  which  they 
were  claimed  and  were  made.  And  BoU  v.  Osborn  Q  dis- 
tinctly showed  that  there  must  be  a  possession  in  conform- 
ity with  the  grant  in  order  to  establish  a  valid  title,  CTiad 
V.  Til8ed(^)\  Waierpark  v.  FenneU(^)\  and,  in  trespass, 
under  the  plea  that  the  close  is  not  the  close  of  the  plaintiff, 
the  defendant  may  not  only  contest  the  right  of  the  plaintiff 
to  the  possession,  bnt  may  show  a  lawful  right  to  it  in  him- 
self :  Jones  v.  ChapTnan  (").  The  want  of  evidence  of  pos- 
session was  fatal  to  the  claim  set  up  by  a  grantee  of  the  Crown 
inParmeterr.  The  Atiorn^'OenercU{"). 

The  case  here  depended  on  the  question  whether  there  was 
sufficient  evidence  to  support  the  claim,  and  that  was  a  ques- 
tion for  the  jnry,  from  whose  consideration  it  had  improp- 
erly been  withdrawn. 

Mr.  Benjamin  replied. 

March  2B.  The  Lord  Chancellor  (Lord  Cairns) :  My 
Lords,  in  this  case  the  ap{>ellants,  as  the  trustees  of  Samuel 

(>)  I  East,  at  p.  857.  O  Hob.,  at  p.  22. 

(»)  1  M.  A  S..  679.  (»)  2  B.  A  B.,  408. 

O  5  EL  A  BL,  447.  '  (•)  7  H.  L.  Caa.,  660, 

(*)  1  Camp.,  809.  (")  2  Ex.,  803, 

(*)  2  B.  A  Aid.,  564.  (")  1  Dow.,  316. 

(•)  10  H.  L.  C,  693. 
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Delacherois  Crommelin,  brought  an  action  in  the  Court  of 
Exchequer  in  Ireland  against  the  respondents.  The  actioQ 
was  for  trespass  to  a  several  fishery  in  Lough  Neagb,  in  the 
north  of  Ireland,  at  a  place  in  the  lough  called  Feumore,  and 
it  was  brought  for  the  purpose  of  establishing  a  right  to  a 
several  fishery  in  the  whole  of  the  lough.     The  title  of  the 

Elaintiffs  to  tnis  fishery  was  denied  upon  the  pleadings,  and 
y  the  issues ;  and  upon  the  issues  thus  raised  Mr.  Justice 
I^wson,  at  the  trial,  directed  a  verdict  to  be  entered  for  the 

Slain tiflfs,  withdrawinjj  in  effect  the  case  from  the  jury.  The 
ourt  of  Exchequer  m  Ireland  set  aside  this  veraict  and 
ordered  a  new  trial  on  the  ground  of  misdirection,  and  on 
the  appeal  to  the  Exchequer  Chamber  this  order  of  the  Coart 
of  Exchequer  was  confirmed. 

651 J  *Tne  question  for  your  Lordships'  consideration  is, 
was  the  course  taken  by  the  learned  judge  at  the  trial  the 
right  one,  or  was  it  not  i  In  other  words,  was  the  leai;ned 
judge,  upon  the  documentary  and  other  evidence  before 
nim,  right  in  treating  the  title  of  the  appellants  to  the  fish- 
ery as  a  question  of  law  to  be  withdrawn  from  the  jnry,  and 
to  be  decided  by  the  court  upon  the  construction  of  the  doc- 
uments before  it ;  or  did  the  title  of  the  appellants  depend, 
to  a  greater  or  less  extent,  upon  the  proper  view  to  be 
taken  of  questions  of  fact,  which  facts  ought  therefore  to  have 
been  left  to  the  jury  ? 

My  Lords,  I  wish  to  make  it  clear  at  the  outset  that  this 
appears  to  me  to  be  the  only  question  for  your  decision  in 
the  case ;  because  some  part  of  the  argument  at  the  bar  was 
devoted  to  other  matters  upon  which,  as  it  seems  to  me,  no 
determination  can  be  arrived  at  by  your  Lordships.  The 
defendants  in  the  action,  the  respondents,  had  pleaded  a 
special  defence  alleging  that  Lough  Neagh  was  a  public  or 
common  navigable  inland  sea,  and  that  every  subject  of  the 
realm  had  a  right  of  fishing  in  it,  and  justifying  their  tres- 
pass under  this  right.  To  this  special  defence  there  was  a 
replication  averring  that  the  tides  of  the  sea  had  never 
flowed  in  Lough  Neagh,  and  to  this  replication  there  was 
a  demurrer,  which  demurrer  was  overruled.  Against  the 
order  overruling  this  demurrer  the  respondents  nave  not 
appealed,  and  the  appellants  remain  therefore  the  victors 
on  that  issue.  My  Lords,  I  mention  this  in  order  to  show 
that  it  does  not  appear  to  me  that  your  Lordships  can  in 
this  case  decide  whether  the  replication  to  which  1  have  re- 
ferred was,  or  was  not,  a  valid  defence  in  law.  That  may 
be  a  fit  question  to  raise  in  some  other  case ;  but  it  cannot, 
for  the  reasons  I  have  mentioned,  be  raised  in  this  case. 
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It  beoomes  necessary  now,  in  order  to  judge  of  the  coarse 
taken  by  Mr.  Justice  Lawson  at  the  trial,  to  conrnder  the* 
evidence  which  the  appellants  had  of  their  right  oi  fishing 
in  Lough  Neagh. 

Actual,  physical,  oi*  mechanical  possession  of  a  fishery  at 
Fenmore  they  had  not,  and  so  far  as  the  evidence  went,  they 
never  had.  If  they  had  had  possession  of  this  kind,  for  how- 
ever short  a  period,  it  would,  as  against  a  trespasser,  have 
been  sufficient;  but  they  had  none.  They  therefore  pro- 
ceeded upon  their  documentary  or  pai>er  title. 

*Now  a  documentary  title  commencing  with  some  [652 
person  rightfully  in  possession,  or  who  has  an  admitted  or 
proved  right  to  oe  in  ix>ssession,  and  connecting  itself  with 
a  plaintiff  in  an  action  of  trespass,  would,  generally  speak- 
ing, and  in  the  absence  of  any  title  in  the  defendant  by 
adveraepossession,  be  sufficient  to  maintain  an  action  of  tres- 
pass. 1  proceed,  therefore,  to  state  how  the  documentary 
title  stands.  It  b^ns  with  the  Crown.  On  the  16th  of  No- 
vember, 1660,  Charles  II,  granted  to  Sir  John  Clotworthy, 
afterwards  Viscount  Massareene,  all  the  fishings  of  Lough 
Neagh^  and  the  fishings  of  the  River  Bann,  for  ninety-nine 
years  from  the  13th  oi  May,  1666  (a  lease,  therefore,  which 
would  escpire  in  1766),  on  payment  of  a  rent  of  £5  for  the 
lough  fishings  and  £S6  for  the  Bann  fishings  for  the  first 
seven  years,  and  £6  for  the  lough  fishings  and  £44  for  the 
Bann  fishings  for  the  remainder  of  the  term. 

On  the  3d  of  July,  1661,  there  is  a  patent  grant  of  Charles 
n,  of  all  the  fishings  of  the  lough  and  Biver  Bann  (that  is, 
of  the  reversion,  subject  to  the  lease  to  Sir  John  Clotworthy) 
to  the  Earl  of  Don^U  in  fee.  On  the  31st  of  March  1829, 
there  is  a  lease  for  lives  renewable  forever,  from  the  then 
Marquis  of  Donegall,  of  fisheries  in  Lough  Neagh,  which  I 
will  for  the  present  assume  to  be  coextensive  with  the  fish- 
eries in  the  patent  of  1661.  This  lease  is  made  to  John 
Wallace,  who  is  admitted  to  be  a  trustee  for  the  late  Nich- 
olas Delacherois  Crommelin.  lastly,  on  the  28th  of  January, 
1857,  this  lease  for  lives  renewable  forever  is  turned  by  the 
present  Marquis  of  Donegall,  under  a  statutory  power,  into 
a  fee  farm  grant,  in  favor  of  the  same  Nicholas  Delacherois 
Crommelin,  whom  the  appellants  represent. 

I  assume,  therefore,  ii  King  Charles  II,  or  his  tenant  in 
his  right,  was,  in  1660,  entitled  to  a  several  fishery  in  the 
whole  of  Lough  Neagh,  the  documents  which  I  have  referred 
to  would  carry  on  that  title  to  and  place  it  in  the  present 
appellants,  no  adverse  title  being  shown.  But  was  it  really 
admitted  or  proved  that  in  1660  King  Charles  II,  or  his  ten- 
24  Esro.  Kep.  66     ' 
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ant,  was  thas  entitled  1  Certainly  it  was  not  admitted ;  and 
the  question  must  be,  was  it  proved,  and  in  what  way  was  it, 
or  could  it  be,  proved?  The  Crown  has  no  dejure  right  to 
soil  or  fisheries  of  a  lough  like  Lou£;h  Neagh.  Lough  Nea^h 
is,  as  your  Lordships  are  aware,  the  longest  inland  lake  ia 
the  United  Kingdom,  and  one  of  the  largest  in  Europe.  It 
653]  *is  from  fourteen  to  sixteen  miles  long,  and  from  six 
to  eight  miles  broad.  It  contains  neary  100,000  acres;  but 
though  it  is  so  large,  I  am  not  aware  of  any  rule  which 
would,  prima  facie^  connect  the  soil  or  fishings  with  the 
Crown,  or  disconnect  them  from  the  private  ownership  either 
of  riparian  proprietors  or  other  persons.  Charles  II,  or 
some  of  his  predecessors,  may  have  become  possessed  of  the 
lough  and  its  fishings,  either  by  grant  or  forfeiture,  or  other- 
wise ;  but  it  would  be  a  legitimate  and  necessary  subject  of 
inquiry  how  and  from  whom,  and  subject  to  what  conditions 
or  qualifications,  this  possession  or  proprietorship  was  ob- 
tained. 

There  being  then  no  direct  evidence  of  the  proprietorship 
of  the  Crown  beyond  the  statement  of  that  proprietorship  in 
its  own  deeds,  the  question  arises,  what  evidence  is  there  of 
acts  done,  acts  as  it  were  inpais^  either  before  or  at  any 
time  since  1660,  which  would  be  admissible  as  evidence  of 
the  title  of  the  Crown  at  that  date  % 

It  appears  to  me  to  be  obvious  that  if  there  are  any  such 
acts  they  must  be  submitted  to  the  jury.  They  cannot  be 
taken  by  the  judge,  and  made  the  basis  of  a  decision  by  him, 
without  usurping  the  functions  of  the  jury. 

Old  leases  have  always  been  considered  to  be  admissible 
as  being  evidence  of  acts  of  ownership.  I  understand  this 
to  rest  on  the  principle,  that  when  at  a  distant  period,  as  to 
which  there  is  no  more  direct  evidence  available,  you  find  a 
person  claiming  to  be  the  owner  of  property,  and  willing  to 
make  himself  responsible  as  lessor  for  the  title  to  it,  and 
another  person  willing  to  agree  to  give  rent  for  the  property 
and  to  enter  into  a  solemn  engagement  as  a  tenant  of  it,  ad- 
mitting his  landlord's  title,  these  circumstances  are  of  them- 
selves admissible  as  evidence  of  the  title.  They  are  real 
transactions  between  man  and  man,  not  intelligible  except 
on  the  footing  of  title,  or  at  least  an  honest  belief  in  title. 
The  payment  of  rent  under  such  a  lease  is  a  farther  and  ad- 
ditional fact  also  admissible  as  evidence  on  the  same  prin- 
ciple. 

There  is  no  doubt  that  on  this  principle  the  lease  to  which 
I  have  already  referred,  of  the  15th  of  November,  1660,  from 
Charles  II,  to  Sir  John  Clotworthy,  and  the  payment  of  rent 
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under  it  would  be  evidence  to  go  to  a  jpiy  of  seisin  and 
ownership  by  the  Crown  at  that  time.  There  are,  however, 
observations  to  be  made,  and  which  a  jary  mi^ht  consider  to 
be  of  greater  or  less  weight  *with  r^ard  to  this  lease  [654 
and  the  payment  of  rent.  The  lease  states  that  Sir  John 
Clotworthy  had  a  pension  granted  him  by  King  James  I, 
of  6^.  &2.  per  day  for  his  li^  but  that  being  obstructed  by 
"a  late  uidawful  power"  (obviously  meaning  the  Protector) 
in  receiving  the  same,  he  was  forced  from  that  power  to  take 
a  lease  for  ninety-nine  years  of  Lough  Neagh,  with  the  soil 
and  fishings,  and  that  he  had  surrendered  his  pension  and  re- 
ceived the  lease.  There  is  not  here,  therefore,  the  case  of  a 
tenant  examining  his  landlord's  title,  and  professing  him- 
self satisfied  with  it,  and  agreeing  to  take  a  lease  on  this 
footing,  but  rather  the  case  of  a  person  violently  ousted  of 
something  he  was  entitled  to,  and  being  forced  to  take  a 
lease  of  something  else  which  apparently  he  did  not  want  or 
ask  for,  and  the  validity  of  the  title  to  which  he  had  little 
opportunity^  to  scrutinize. 

Again,  with  regard  to  the  payment  of  rent  there  is  evi- 
dence of  a  payment  made  in  1660,  or,  it  may  be  thought,  of 
one  payment  immediately  before,  and  one  immediately  after, 
the  date  of  the  lease  of  the  15th  of  November,  1660.  But 
although  the  lease  would  run  on  until  1755,  and  the  rent 
would  continue  to  be  payable  to  the  Earl  of  Donegall  by 
Sir  James  Clotworthy,  no  evidence  is  produced  that  any 
rent  was  subsequently  paid.  From  1660  to  1811  there  is  a 
complete  blank  as  regards  anything  that  would  be  evidence 
of  ownership  or  seisin  in  1660.  In  1811  there  is  a  lease  by 
the  then  Marquis  of  Donegall  to  Sir  George  Hill  of  fishings 
in  Lough  Neagh,  for  61  years,  expiring  in  1872,  at  a  rent  of 
£60.  Sut  the  extent  of  the  fishings  included  in  this  lease 
does  not  appear  to  me  to  be  necessarily  coextensive  with 
the  whole  of  the  lake.  On  the  contrary,  the  lease  appears 
on  the  face  of  it  to  raise  a  (question  as  to  the  extent  of  the 
fishings  intended  to  be  demised  which  could  be  solved  only 
by  parol  evidence.  The  description  of  the  fishings  demised 
is  this,  *^  All  that  and  those  the  salmon,  trout,  palling,  and 
scale  fishings  of  Lough  Neagh  ...  in  as  full,  ample,  and 
extensive  a  manner  as  the  same  have  heretofore  been  enjoyed 
by  the  Marquis  of  Don^all,  and  those  under  whom  he  has 
derived,  with  liberty  of  taking  and  carrying  away,  and  ex- 
porting of  such  fish  .  .  .  and  also  all  profits,  benefits,  and 
advantages  whatsoever  to  the  said  fishery  belonging,  with 
full  power  of  going  to  the  banks  of  the  said  lough  and 
river,  and  every  part  thereof  within  *the  aforesaid    [655 
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limits  .  .  .  for  the  purpose  of  catching  and  taking  salmon 
and  other  fish,  except  eels,  within  the  known  and  accns- 
tomed  limits  of  said  fisheries,  as  late  in  the  tenare  of  the 
Rev.  Edward  May,  by  virtue  of  an  indenture  of  lease  dated 
the  1st  day  of  October,  1803"  .  .  .  which  lease  had  come 
by  assignment  to  Sir  George  Hill,  and  had  been  surrendered. 

It  is  impossible  not  to  see  that  this  lease  is  not  meant  to 
be  a  demise  without  qualification  of  the  fisheries  of  the 
whole  lake,  and  that  parol  evidence  of  the  '^  known  and 
accustomed  "  limits  of  the  fisheries  as  then  lately  held  by 
the  Rev.  Edward  May,  might  have  been  introduced  and  might 
have  been  material. 

IN'o  evidence  was  given  of  any  possession  had  under  this 
lease  of  1811  prior  to  1837.  In  1837,  Duckett  and  Henderson, 
in  whom  was  vested  the  term  then  unexpired  of  Sir  George 
HilPs  lease,  granted  an  under-lease  to  the  Earl  O'Neill  at  a 
rent  of  £100,  but  this  sublease  professed  on  the  face  of  it  to 
demise  the  fishings  of  Lough  Neagh  within  the  limits  only 
of  the  lease  of  1811,  and  of  course  could  not  have  affected 
the  fishings  beyond  those  limits ;  and  even  within  those 
limits  it  provided  that  the  demise  was  not  to  be  taken  as  a 
warranty  on  the  part  of  Duckett  and  Henderson  of  the  title 
of  Lord  Donegall  to  demise  the  fishings. 

There  is  no  evidence  of  anything  done  under  this  sublease 
at  Feumore.  There  is  evidence  oi  fishing  by  persons  claim- 
ing under  Lord  O'Neill,  near  Shanes  Castle,  at  another  part 
of  the  lake,  and  there  is  evidence  from  Mr.  Torrens,  agent 
and  solicitor  for  Lord  Donegall,*that  the  rent  reserved  by 
the  lease  of  1811  was  paid  to  him  since  1846  for  the  present 
Marquis  of  Donegall.  The  payment  of  this  rent  to  Lord 
Donegall,  however,  is  itself  not  consistent  with  the  document- 
ary title.  Lord  Donegall  in  1829  had  granted  a  lease  for 
lives,  renewable  forever  to  John  Wallace,  and  from  that 
time  the  rent  under  the  lease  of  1811,  prima  facie  should 
have  been  paid  to  John  Wallace  and  those  claiming  under 
him. 

My  Lords,  I  have  I  think  said  enough  to  show  that  it  was 
on  the  one  hand  incumbent  on  the  appellants,  in  order  to 
make  available  their  documentary  title,  to  give  some  evidence 
of  the  ownership  or  possession  of  the  Crown  at  the  beginning 
of  that  title;  and  that  on  the  other  hand,  although  they 
have  produced  the  evidence  to  which  I  have  referred  of  this 
656]  ownership,  this  evidence  *was,  from  its  very  nature, 
evidence  to  be  submitted  by  the  judge  to  the  jury,  with 
proper  observations  and  explanations,  and  was  evidence 
the  effect  of  which  it  was  for  the  jury  to  determine. 
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My  Lords,  I  am  anxions  to  abstain  carefally  from  express- 
ing any  opinion  of  my  own  as  to  the  efifect  of  this  evidence. 
It  may  be  that  on  a  farther  trial,  farther  or  other  evidence 
may  be  produced,  and  the  decision  may  have  to  be  taken 
npon  materials  different  from  those  now  before  yonr  Lord- 
ships. Enough  appears  on  these  papers  to  show  that  the 
question  rais^  in  the  case  is  one  which  excites  considerable 
interest  and  some  feeling,  and  perhaps  bias,  in  the  neighbor- 
hood where  it  arises.  Although,  as  I  think,  the  opinion  of 
the  jury  must  be  taken  on  the  evidence  which  is  to  establish 
oirnership,  this  opinion  must  be  taken  under  a  careful  in- 
struction and  direction  from  the  presiding  judge,  and  sub- 
ject to  review  by  the  court,  if,  in  the  opinion  of  the  judges, 
the  evidence  does  not  fairly  support  the  finding. 

I  have  only  now  to  move  your  Lordships  that  the  order 
of  the  court  below  be  aflirmed,  and  the  present  appeal  dis- 
missed with  costs. 

Lord  Hatilerlet:  My  Lords,  having  had  the  oppor- 
tunity of  seeing  the  opinion  of  my  noble  and  learned  mend 
on  the  woolsack,  whicn  has  just  been  delivered  to  the  House, 
and  having  carefully  considered  it,  I  have  come  without 
hesitation  to  the  same  conclusion,  after  hearing  the  argu- 
ments that  have  been  adduced  at  your  Lordships'  bar  in  re- 
spect of  this  appeal. 

The  case  really  appears  to  be  reduced  to  one  point,  which 
is  not  always  a  point  easy  of  solution — ^at  the  same  time, 
in  the  present  instance,  I  think  it  is  placed  beyond  contro- 
versy by  the  observations  which  have  been  already  made. 
That  one  single  point  to  which  the  case  seems  to  be  reduced 
is,  whether  or  not  the  documentary  evidence  put  in  in  the 
case,  and  especially  the  early  charters  or  the  early  demise 
on  the  part  of  the  Crown,  amount  in  point  of  law  to  so  clear 
and  distinct  an  evidence  of  possession  on  the  part  of  the 
appellants  in  this  case,  or  rather  of  those  under  whom 
they  claim,  as  to  justify  the  court  in  directing  the  jurvmen 
that  they  are  to  find  for  the  plaintiffs  in  respect  of  that 
possession. 

•There  can  be  no  doubt  whatever  that  mere  posses-  [657 
sion  is  sufficient,  against  a  person  invading  that  possession 
without  himself  having  any  title  whatever, — as  a  mere 
stranger ;  that  is  to  say,  it  is  sufficient  as  against  a  wrong- 
doer. The  slightest  amount  of  possession  would  be  sufficiei^t 
to  entitle  the  person  who  is  so  in  possession,  or  claims  under 
those  who  have  been  or  are  in  such  possession,  to  recover  as 
a^inst  a  mere  trespasser.  It  has  been  decided  undoubtedly, 
with  respect  to  old  leases  in  particular,  especially  where 
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rent  has  been  paid  under  them,  that  those  leases  do  amount 
to  a  clear  and  distinct  evidence  of  possession,  for  the  reasons 
which  have  been  already  assigned. 

But,  my  Lords,  the  present  case  is  certainly  of  a  very  pe- 
culiar character,  and  by  no  means  admits  of  any  such  easy 
demonstration.  In  the  first  place,  as  to  actual  possession, 
there  appears  to  be,  at  the  particlar  spot  where  the  con- 
troversy is  raised,  no  actual  possession  either  adsert^d  or 
claimed ;  but  it  is  said  that  an  entry  was  made  upon  a  por- 
tion of  the  property;  the  entry  which  seems  principally  to 
to  have  been  relied  upon,  is  the  entry  of  Lord  O'Neill  on 
part  of  that  property  which  is  included  in  the  demise ;  and 
It  is  said  that  that  entry  is  to  be  taken  as  being  upon  the 
whole  property  demised,  and  that  the  extent  of  the  posses- 
sion so  taken  must  be  measured  by  the  extent  of  the  con- 
veyance which  has  been  placed  in  evidence  before  the  court. 
But,  as  it  has  already  been  pointed  out,  there  are  great  pe- 
culiarities in  the  case,  and  when  I  have  noticed  one  or  two 
points  in  connection  with  them,  I  shall  conclude  all  I  have 
to  say ;  for  I  think  that  the  case  has  been  exhausted  by 
what  your  Lordships  have  already  heard. 

It  is  a  very  remarkable  thing,  not  only  that  this  grant  is 
made,  under  singular  circumstances,  to  Sir  John  Clotworthy 
who  was  afterwards  Lord  Massereene ;  but  it  is  plain  even 
upon  the  face  of  it  that  he  was  accepting  what  he  could  get 
for  that  which  he  had  been  deprived  of.  It  appears  that  ne 
had  surrendered  his  pension  of  65.  8d,  a  day,  which,  although 
not  a  considerable  sum  now,  was,  at  that  time,  a  consider- 
able sum  amounting  to  more  than  £120  a  year ;  and  that  by 
this  "power"  of  which  he  speaks,  that  is  to  say,  the  act  of 
Cromwell,  he  had  been  deprived  of  it,  and  compelled  to  ac- 
cept in  lieu  of  it,  apparently  unwillingly,  this  grant  which 
had  been  made  by  Cromwell.  Having  accepted  that,  when 
658]  the  ^Restoration  took  place,  he  enters  into  an  ar- 
rangement with  the  Crown,  and  confirms  the  surrender  of 
his  pension  and  accepts  in  lieu  of  it  this  special  grant.  Bat 
what  strikes  me  throughout  the  whole  case  is  this,  that  there 
is,  in  this  paper  title  which  has  been  set  up,  a  great  meagre- 
ness  with  respect  to  several  documents  which  are  referred 
to,  but  none  of  which  is  produced,  and  for  the  non-produc- 
tion of  which  no  cause  is  assigned. 

For  instance,  I  will  refer  to  this  very  document  I  have  been 
speaking  of,  of  the  16th  of  November,  1660,  executed  im- 
mediately after  the  Restoration,  which  took  place  in  May, 
1660.  In  that  document  a  reference  is  made  to  the  title 
being  vested  in  His  Majesty  King  Charles  II,  by  means  of  a 
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sairender  which  had  been  executed  npon  the  1st  of  July,  in 
the  16th  year  of  the  reign  of  the  late  mng  Charles  of  blessed 
memory  by  Lord  Chichester.  Now,  it  is  cnrioas  that  that 
being  represented  to  be  a  surrender  made  by  Lord  Chichester 
to  King  Charles  I,  by  means  of  which  the  title  of  Charles  II 
is  introdnced,  and  the  deed  being  specified,  by  the  day  of  the 
month  and  the  year,  namely,  the  1st  day  of  Jnly  in  the  16th 
of  Charles  I,  when  yon  find  an  instrument  of  surrender,  re- 
ferred  to  in  the  grant  to  Lord  Bengali  which  is  the  next 
document  [this  and  the  next  document  were  referred  to  in 
the  Appendix  to  the  printed  case  prepared  by  the  appellants] 
— a  grant  made  not  quite  a  year  after  the  indenture  of  de- 
mise to  Sir  John  Clotworthy,  conveying  the  reversion  to 
Lord  Donegal!,  you  find  it  is  referred  to  in  this  way — the 
mode  in  which  His  Majesty  is  supposed  to  be  entitled  to  it 
is  by  virtue  of  a  surrender  made  on  the  24th  of  September, 
in  the  14th  year  of  his  reign,  by  Edward,  Viscount  Cmchester, 
and  his  son  Arthur,  the  now  Earl  of  Done^U.  Now,  that  is 
obviously  another  instrument  and  that  instrument  is  not 
produced,  we  know  nothing  about  it. 

It  is  of  very  great  importance  in  this  case  to  have  all  the 
circumstances  of  the  case  before  us,  and  to  see  how  it  was 
that  the  property  became  vested  in  the  Crown,  of  which  we 
have  no  history  at  all.  Clearly  no  one  has  a  right  to  say 
that  it  became  vested  in  the  Crown  because  it  belonged  to 
nobody  else.  This  is  an  inland  lake,  and  therefore  it  is  not 
a  portion  of  land  belonging  to  the  Crown  by  reason  of  its 
being  on  the  shore  of  the  sea,  or  a  navigable  strait  or  river. 
It  being  very  important  to  see  how  it  bc^me  ^vested  [659 
in  the  Crown,  there  is  a  curious  discrepancy  between  the 
two  recitals,  the  one  founding  the  title  of  the  Crown  upon 
a  surrender  made  by  Lord  Chichester  on  a  certain  day  of  a 
certain  year,  and  the  other  founding  it  upon  a  surrender 
made  by  Lord  Chichester  and  his  son  on  a  certain  other  day 
of  a  certain  other  year.     That  ought  to  be  explained. 

And  when  you  come  to  the  lease  to  Sir  Greorge  Hill,  yon 
find  that  it  is  founded  upon  a  grant  which  had  already  oeeik 
made  to  the  Bev.  Edward  May  by  a  demise  of  1803,  and  the 
grant  is  to  hold  in  the  same  manner,  and  to  the  same  extent, 
in  fact,  as  May  had  held.  That  made  it  particulary  im- 
portant that  we  should  see  the  lease  to  May.  That  lease  to 
J^y,  or  the  counterpart  of  it,  must  be  amongst  the  archives 
of  the  Donegall  family,  by  whom  this  lease  was  made ;  but 
that  document  has  not  been  produced. 

My  Lords,  that  being  the  state  of  things,  it  appears  to  me 
that  it  is  quite  impossible  to  say  that  this  lease  stands  in  the 
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was  permitted  to  do  so  only  on  the  terms  that  he  should  ^'  con- 
fess lease,  entry,  and  onster,  and  rely  on  title."  After  this, 
the  lease,  entry,  and  oaster,  never  took  place  in  fact.  If 
the  argument  of  the  appellants  was  right,  the  effect  of  con- 
fessing entry  would  have  been  to  put  the  defendant  on  prov- 
ing his  title,  but  it  was  perfectly  clear  law  that  the  plaintiff 
in  ejectment  could  only  recover  on  the  strength  of  nis  own 
title;  showing  most  clearly,  to  my  mind,  that  the  entry 
only  ^ve  possession  if  the  party  entering  had  title,  but  did 
not,  like  actual  possession,  give  a  title  in  itself,  nor  even 
afford  evidence  of  a  title.  1  do  not  go  through  the  cases, 
but  content  myself  with  saying  that,  as  far  as  I  Know,  every 
case  is  consistent  with  this  principle. 

I  take  it,  therefore,  to  be  clear  that  the  plaintiffs  in  this 
case  had  to  prove  title  in  themselves,  and  tne  question  was 
662]  whetner  *they  had  done  so.  That  of  course  depends 
on  the  evidence  actually  given.  On  a  new  trial  the  evidence 
may  be  quite  different. 

My  Lords,  I  shall  now  proceed  to  state  what  was  the  evi- 
dence given.  No  evidence  was  given  on  either  side  before . 
1660,  the  year  of  the  Restoration.  The  plaintiffs  produced 
an  indenture  between  King  Charles  II  and  Sir  John  Clot- 
worthy,  dated  the  15th  of  November,  1660.  After  a  recital 
that  Sir  John  Clotworth^  had  been  forced  by  Cromwell  to 
take  a  lease  of  the  premises,  which  he  admitted  gave  him  no 
title,  the  King  demised :  [His  Lordship  read  the  grant,  see 
arUe^  p.  643.J  Two  certified  copies  of  extracts  from  the 
Crown  Kental  for  Ireland,  1669,  and  the  Crown  Rent  Receipt 
Book,  1660,  were  put  in  to  show  that  Sir  John  Clotwortny 
paid  in  March,  1660,  the  rents  of  £5  and  £35  for  the  year 
1669.  Those  payments  seem  to  have  been  made  nearlv  at 
the  time  when  by  the  indenture  of  the  16th  of  November, 

1660,  he  had  accepted  from  the  Crown  a  lease  of  ninety-nine 
years  as  from  1666. 

The  entry  in  the  Crown  Rental  is  followed  by  this  memo- 
randum, "  Discharged  by  order  of  the  court  in  Trinity  Term, 

1661,  for  the  Earl  of  Donegall."  The  meaning  of  this  is 
made  clear  by  the  next  document  put  in  evidence.  The  King 
had  in  Trinity  Term,  1661,  conveyed  to  the  Earl  of  Donegall 
all  the  Crown's  right  to  the  reversion  and  to  the  rents  then 
accruing  due,  and  this  explains  why  no  farther  payment  of 
rent  was  made  to  the  Crown.  This  is  proved  by  letters  pat- 
ent bearing  date  the  3d  of  July,  1661.  There  are  recitals  of 
a  former  grant  by  King  James  to  Lord  Chichester,  being 
surrendered  to  King  Charles  I,  which  is  also  mentioned  in 
the  indenture  of  1660.    But  these  recitals  in  documents  are 
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no  evidence  of  what  is  there  recited  though  they  may  put 
the  parties  on  the  track  as  to  where  to  look  for  evidence  of 
their  truth.  There  was,  therefore,  no  evidence  that  there 
ever  had  been  any  grant  by  King  James  to  Lord  Chichester 
or  any  surrender  to  Charles  I.  Bat  if  Sir  John  Clotworthy 
was  really  put  in  actual  possession  of  the  soil  of  Lough 
Neagh,  though  it  was  by  (Jromwell  who  had  no  legal  right 
to  do  so,  Sir  John  Clotworthy  would  have  a  priTna  facie 
right  to  hold  it  as  his  freehold  until  some  one  showed  a 
better  title.  And  Sir  John  having  accepted  a  lease  from  the 
King,  if  Sir  John  was  in  actual  possession,  such  as  to  give 
a  prima  fame  title  to  Sir  John,  the  King  would  have  a 
prima  facie  title  to  the  reversion,  *and  might  con-  [663 
vey  that  reversion.  And  by  these  letters  patent  King 
Cliarles  II  did  convey  "unto  the  said  Arthur  E&jI  of  Done- 
gall,  his  heirs  and  assigns,  all  the  said  fishings  and  fishing 
places  of  what  kind  soever  in  the  said  lough  or  pool  of  Lough 
Neagh." 

If  King  Charles  II  had  a  title  to  the  soil  of  the  lough,  he 
conveyed  it  in  fee  to  Arthur  Earl  of  Donegall,  subject  to  the 
lease  for  ninety-nine  years.  He  professes  also  to  grant 
something  more,  viz.,  the  right  to  come  on  the  banks  oi  the 
lake  wtth  nets.  No  evidence  is  given  as  to  anything  being 
done  between  this  date  of  Trinity  Term,  1661,  and  the  1st 
of  November,  1811.  I  do  not  think  this  absence  of  evidence 
would  justify  the  afflbrmative  conclusion  that  the  lessee  for 
ninety-nine  years  during  that  term,  and  the  Earl  of  Done- 
galFs  heirs,  after  1775,  when  that  term  had  by  efflux  of  time 
expired,  did  not  do  anything  in  exercise  of  the  title  claimed ; 
but  there  is  no  evidence  of  their  having  done  anything.  And 
the  absence  of  that  evidence  seems  to  me  to  weaken  the 
effect  of  the  document  of  1660,  and  the  payment  of  rent 
under  it. 

In  1811  Gteorge  Augustus,  Marquis  of  Donegall,  executed  a 
lease  to  Sir  George  Fitzgerald  Hul  for  sixty-one  years,  from 
the  1st  of  May,  1811,  not  of  the  soil  of  Lough  Neagh,  but  of 
^*  all  the  salmon,  trout,  pully,  and  scale  fishings  of  Lough 
Neagh,  and  of  the  River  Bann  as  far  as  the  rock  or  salmon 
leap,  in  as  full  and  extensive  a  manner  as  the  same  have 
heretofore  been  enjoyed  by  the  said  Marquis  of  Donegall  and 
those  under  whom  he  has  derived,"  "together  with  full 
power  of  going  to  the  banks  of  said  lough  and  river,  and 
every  part  thereof,  within  the  aforesaid  limits,  and  of  laying 
thereon  nets  within  the  known  and  accustomed  limits  of 
said  fisheries,  as  late  in  the  tenure  of  the  Rev.  E.  May,  by 
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virtue  of  an  indenture,"  &c.    This  last  indenture  is  not  pro- 
duced. 

I  think  the  language  of  the  indenture  of  1811  is  such  as 
to  afford  room  for  an  inference  that  the  advisers  of  the  Mar- 
quis did  not  think  it  j)rudent  to  bind  him  bv  an  unlimited 
covenant  for  quiet  enjoyment  without  words  limiting  it  to 
the  known  and  accustomed  enjoyment.  And  this  inference 
would  tend  to  make  the  absence  of  evidence  of  what  had 
been  the  known  and  accustomed  enjoyment  before  1811  more 
striking.  I  cannot  think  that  the  judge  could  properly 
withdraw  from  the  jury  the  consideration  of  these  matters. 
664]  ^In  1829  this  same  Marquis  of  Donegall  grants  to 
John  Wallace  a  lease  for  three  lives  renewable  forever  of 
the  same  fishings,  and  by  the  same  description  as  in  the 
lease  of  1811,  and  subject  to  that  lease.  And  in  1857  George 
Marquis  of  Donegall  makes  a  fee  farm  grant  to  Nicholas 
Crommelin,  on  whom  Wallace^  s  interest  in  the  lease  had 
devolved,  subject  to  the  lease  of  1811,  which  was  then  cur- 
rent. The  plaintiffs  are  the  trustees  of  this  Nicholas  Crom- 
melin. 

My  Lords,  if  George  Augustus,  Marquis  of  Donegall,  was 
seised  in  fee  of  the  land  covered  by  water  which  forms  the 
soil  of  Lough  Neagh,  he,  as  incident  to  his  tenuis  of  the 
land,  had  the  fishing  therein,  and  he  could,  and  I  think  by 
these  deeds  did,  sever  the  fishing  from  the  soil,  and  grant  it 
to  those  under  whom  the  plaintiffs  claim.  And  the  (ques- 
tion, therefore,  seems  to  me  to  be  whether  the  Marquis  of 
Donegall  was  in  1811  seised  in  fee  of  the  soil  of  Loagh 
Ne^gh  ? 

It  was  at  the  trial  assumed  that  the  Marquis  of  Don^all 
in  1811,  was  the  heir  of  the  Earl  of  Donegall  in  1661.    This 

Srobablv  was  the  fact,  and  if  it  had  been  questioned,  evi- 
ence  that  he  was  so  might  have  been  produced ;  and  it 
must  now,  I  think,  be  taken  that  the  estate  of  the  Sari  of 
Donegall  in  1661  (whatever  it  was)  was  vested  in  the  Mar- 
quis in  1811. 

Parol  evidence  was  ^iven  as  to  enjoyment  under  the  lease 
of  1811.  It. may  be  briefly  stated  to  amount  to  this,  that  in 
1837  a  sublease  was  granted  by  the  lessees  to  Earl  O'Neill. 
John  Lilly,  who  was  keeper  to  Lord  O'Neill  in  1848,  gives 
evidence  that  he  watched  the  lake  from  Antrim  to  Toome 
along  the  demesne  of  Lord  O'Neill,  seized  nets  and  kept  off 
trespassers,  certainly  affording  evidence  that  Lord  O'Neill 
was  in  possession  oi  that  part  of  the  lake,  whilst  he  held  the 
sublease.  Robert  Magill  gives  evidence  which  is  not  very 
clear.    It  may  amount  to  eyidence  that  ftf tjr  years  before 
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the  trial,  which  was  therefore  before  Lord  O'Neill's  sublease 
began,  he,  paying  rent  to  somebody,  perhaps  the  lessees 
nnder  the  lease  of  1811,  was  in  possession  of  the  part  of  the 
lough  from  '^Loughamore  to  Donore,"  "part  of  which  ad- 
joined Lord  Massareene's  and  extended  along  the  shore." 
There  is  nothing  to  show  where  Loughamore  is.  The  posi- 
tion of  Donore  was  pointed  out  on  the  Ordnance  map,  and 
it  may  be  that  the  *witne8s  was  giving  evidence  of  [665 
possession  of  the  whole  bay  on  the  northeast  end  of  the 
lake  adjoining  to  Antrim.  Whether  he  meant  this,  or 
whether,  if  he  meant  it,  he  was  to  be  believed  to  this  ex- 
tent, were  clearly  questions  for  the  jury,  but  he  gave  some 
evidence  of  modem  acts  of  ownership  under  Lord  Donegall's 
tenant. 

On  the  defendant's  side  evidence  was  called  which  showed 
that  the  spot  Feumore,  where  the  defendants  fished,  was 
many  miles  from  that  part  of  the  lake  in  respect  to  which 
Lilly  and  Magill  gave  evidence  of  acts  of  ownership,  and 
very  strong  evidence  was  given  that  over  a  very  great  part 
of  this  extensive  lake  no  acts  of  ownership  had  ever  been  ex- 
ercised by  Lord  Donegall,  or  any  one  claiming  under  him, 
during  living  memory;  and  there  is  some  unexplained  state- 
ment about  a  cutter  which  might  or  might  not  be  material 
if  it  were  intelligible. 

On  this  evidence  the  learned  judge  was  asked  to  nonsuit. 
He  refused,  and  every  one  of  the  judges  below  agrees  that 
he  was  right  in  so  refusing,  for  there  was  evidence  in  sup- 
port of  the  plaintiff's  claim  proper  to  be  submitted  to  the 
Jury.  In  this  I  quite  agree,  and  I  believe  no  one  of  the  no- 
Ae  and  learned  Lords  who  heard  the  argument  doubted 
that  this  was  so. 

But  he  went  much  farther,  for  he  directed  the  iury  to  find 
for  the  plaintiffs.  In  the  Exchequer  Chamber,  Mr.  Justice 
Lawson  gave  an  elaboratejudgment,  in  which  Chief  Justice 
Morris,  and  Mr.  Justice  Keogn  concurred,  to  the  effect  that 
on  this  evidence  he  was  justified,  and  indeed  required,  to 
direct  a  verdict  for  the  plaintiffs. 

I  cannot  concur  in  that  opinion.  I  agree  with  the  Court 
of  Exchequer  and  the  other  three  judges  in  the  Court  of 
Appeal,  that  there  was  evidence  proper  to  be  submitted  to 
the  jury,  from  which  thev  might  draw  the  inference  of  fact 
that  the  plaintiffs  had  title,  but  not  more. 

The  first  question  that  I  shall  discuss  is  whether  it  is  con- 
clusively shown  that  Charles  II  had  in  1660  and  1661  title 
to  the  property  he  purported  to  demise  to  Sir  John  Clot- 
worthy,  and  convey  to  Lord  Donegall :  I  think  he  had  not. 
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The  property  in  the  soil  of  the  sea  and  of  estnaries  and  of 
rivers  in  which  the  tide  ebbs  and  flows  is  priTna  facie  of 
666]  common  ri^ht  vested  in  the  *Crown  (') ;  but  the  prop- 
erty of  dry  land  is  not  of  common  right  in  the  Crown.  It 
is  clearly  and  uniformly  laid  down  in  our  books,  that  where 
the  soil  is  covered  by  the  water  forming  a  river  in  which  the 
tide  does  not  flow,  the  soil  does  of  common  ri^ht  belong  to 
the  owners  of  the  adjoining  land ;  and  there  is  no  case  or 
book  of  authority  to  show  that  the  Crown  is  of  common 
right  entitled  to  land  covered  by  water,  where  the  water  is 
not  running  water  forming  a  river,  but  still  water  forming  a 
lake.  In  Marshall  v.  The  Ulleswaier  Steam  Navigation, 
Company  ("),  it  is  true  that  Mr.  Justice  Wightman,  in  deliv- 
ering the  judgment  of  the  maiority  of  the  Queen^s  Bench, 
says,  *'  Whether  the  soil  of  lakes,  like  that  of  fresh  water 
rivers,  priTna  fade  belongs  to  the  owners  of  the  land  or  of 
the  manors  on  either  side  adm^ediumfiZum  aqtuBy  or  whether 
it  belongs  prima  fa^de  to  the  King  in  right  of  his  prero^- 
tive  (Com.  Dig.  Prerogative,  D.  50 ;  Hale,  de  Jure  Maris, 
c.  1),  it  is  not  in  this  case  necessary  to  determine;  for  it  is 
clear  upon  the  authorities  that  the  soil  of  land  covered  with 
water  may,  together  with  the  water  and  the  right  of  fishing 
therein,  be  specially  appropriated  to  a  third  person,  whether 
he  have  land  or  not  on  the  borders  thereof,  or  adjacent  there- 
to." This  is  the  only  case  cited,  and  as  far  as  I  can  find 
the  only  case  which  exists,  where  there  is  even  a  suggestion 
that  the  Crown,  of  common  right,  is  entitled  to  the  soil  of 
lakes.  Neither  the  passage  in  Comyns,  nor  that  in  Hale, 
de  Jure  Maris,  cited  by  Mr.  Justice  Wightman,  gives  any 
countenance  to  such  a  doctrine.  But  it  does  appear  that 
that  learned  judge  did  not  think  that  the  law  as  to  land 
covered  by  still  water  was  so  clearly  settled  to  be  the  same 
as  the  law  as  to  land  covered  by  running  water,  as  to  justify 
him  in  unnecessarily  deciding  that  it  was  the  same.  More 
than  this  I  think  does  not  appear  from  that  case.  I  own 
myself  to  be  unable  to  see  any  reason  why  the  law  should 
not  be  the  same,  at  least  where  the  lake  is  so  small,  or  the 
adjoining  manor  so  large,  that  the  whole  lake  is  included  in 
one  property.  Whether  the  rule  that  each  adjoining  pro- 
prietor, where  there  are  several,  is  entitled  usque  ad  juura 
aqucB  should  apply  to  a  lake  is  a  different  question.  It  does 
not  seem  verjr  convenient  that  each  proprietor  of  a  few  acres 
667]  fronting  on  Lough  *Neagh  should  have  a  piece  of 
the  soil  of  the  lough  many  miles  in  length  tacked  on  to  his 

Q)  See  0am,  y.  Tfui  Free  FUhen  of  WhUsUMe,  11  H.  L.  C,  192. 

(•)  8  B.  &  S.  742. 
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froDtage.  Bot  no  question  arises  in  this  case  as  to  the  rights 
of  the  riparian  proprietors  amongst  themselves,  for  no  title 
is  made  oy  either  party  through  any  one  as  riparian  owner. 
I  dare  say  Lord  Donegall  was  one,  bnt  the  plaintiffs  do  not 
make  title  through  him  as  such. 

It  is,  however,  necessary  to  decide  whether  the  Crown  has 
of  common  right  a  priTna  fade  title  to  the  soil  of  a  lake ;  I 
think  it  has  not  I  know  of  no  authority  for  saying  it  has, 
and  I  see  no  reason  why  it  should  have  it.  Mr.  Justice 
Lawson,  in  his  able  opinion,  hints  at  one.  ^'  What  ground," 
be  saysO,  '4s  there  for  suggesting  that  the  title  was  not  in 
the  Crown!  It  is  not  shown,  or  even  suggested  to  be,  in 
any  other,  and  it  could  not  be  in  the  public."  This  would 
be  a  strong  remark  if  there  was  any  authority  for  saying 
that,  by  the  prerogative,  the  Crown  was  entitled  to  aU  lands 
to  which  no  one  else  can  show  a  title.  But  this  is  so  far 
from  being  the  case,  that  in  the  only  instance  in  which  no 
one  could  show  a  title,  I  mean  that  of  an  estate  granted  to 
one  for  the  life  of  another,  where  the  grantee  died  leaving 
the  cestui  que  tie^  the  law  cast  the  freehold  on  the  first  occu- 
pant of  the  land  (*).  It  was  never  thought  that  the  Crown 
was  entitled  in  such  a  case.  Those  who  committed  tres- 
passes after  the  death  of  the  tenant  for  life,  and  before  any 
one  occupied,  did  so  with  impunity,  because  there  was  no 
one  entitled  to  complain  of  their  acts,  and  it  may  be  that 
those  who  fish  in  Lough  Neagh  may  do  so,  not  of  right,  but 
with  impunity,  so  long  as  the  true  owner  of  the  sou  either 
fails  to  prove  his  righ^  or  does  not  choose  to  interfere.  But 
that  does  not  give  any  right  to  the  Crown.  The  Crown 
might  have  had  title  in  many  ways,  by  forfeiture  or  escheat, 
or  otherwise.  But  generaliv  speaking,  in  order  to  make 
such  a  title  in  the  Crown  perfect,  there  must  be  office  found. 
And  here  not  only  is  there  no  evidence  of  any  office  found, 
but  the  indenture  contains  what  purports  to  be  a  dispensa- 
tion from  the  statute  of  Henry  Y I,  showing  that  there  was  not 
any  office  found.  I  think,  therefore,  that  Mr.  Justice  Fitz- 
gerald is  quite  right  when  he  saysO,  that  ''we  must  deal 
with  the  grants  of  1660  and  1661  in  the  same  way  as  if  the 
grantor  was  a  private  individual." 

*Now,  the  indenture  of  1660  purporting  to  make  a  [666 
lease  of  this  property,  and  the  payment  of  rent  (though  only 
for  one  year),  so  long  ago  as  1660,  are  admissible  evidence 
to  show  that  there  was  actual  possession  by  Sir  John  Clot- 
worthy  at  that  time.  If  the  date  of  the  indenture  and  the 
payment  of  rent  had  been  a  few  years  ago,  they  would  not 

(<)  Ir.  Rep,  10  C.  L.,  418.        (^  See  Co.  litt,  40.        O  If-  Bep.,  10  C.  L.,  A%% 
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have  been  admissible  evidence,  for  then  it  would  have  been 
possible  and  right  to  call  witnesses  to  prove  that  possession 
was  actuallv  had.  Bat  inasmuch  as,  after  long  time,  all  the 
witnesses  who  could  prove  such  possession  are  dead,  the  law 
permits  ancient  documents,  either  with  or  without  evidence  of 
ancient  payment  of  rent,  to  be  given  as  evidence  from  which 
the  jury  may  properly  draw  an  mference  that  there  was  such 
possession.  For  in  the  ordinary  course  of  things  men  do 
not  make  leases  unless  they  act  on  them,  and  lessees  do  not, 
in  general,  pay  rent  unless  they  are  in  possession,  so  that 
the  ancient  payment  of  rent  adds  weight  to  the  ancient  in- 
denture. 

In  GlarTcson  v.  Woodhousei^)^  on  the  trial,  modem  leases 
were  rejected,  because  there  was  no  evidence  of  enjoyment 
under  tbem,  but  old  leases  were  admitted  (*). 

Lord  Mansfield  said,  and  the  whole  court  agreed  with  him, 
"that  these  old  leases  were  proper  evidence  to  show  that 
at  that  time  the  lord  of  the  manor  did  in  fact  demise  the 
ground."  His  Lordship  added,  "that  it  was  imi)ossible  to 
give  evidence  of  enjoyment  under  such  old  leases."  Lord 
Mansfield  said  nothing  there  about  the  weight  to  be  given  to 
such  evidence ;  all  that  it  was  necessary  to  decide  was  that 
it  was  admissible. 

In  Rogers  v.  Allen  ('),  where  some  old  licenses  were  offered 
in  evidence,  "Mr.  Justice  Heath  said  he  could  not  distin- 
guish these  licenses  from  old  leases,  which  were  always 
received  in  evidence  in  favor  of  those  claiming  under  the  les- 
sors. Nor  did  he  think  it  necessary  to  prove  payment  imder 
the  licenses,  as  they  were  of  such  an  ancient  date  that  it 
could  not  reasonably  be  supposed  that  evidence  of  such 
payments  was  still  preserved.  However,  to  give  any  weight 
to  these  licenses,  it  must  be  shown  that  in  later  times 
payments  had  been  made  under  licenses  of  the  same  kind, 
or  that  the  lords  of  the  manor  had  exercised  other  acts  of 
669]  ownership  over  *the  fishery  which  had  been  acqui- 
esced in."  So  tnat  he  thought  the  weight  of  such  evidence 
depended  on  extraneous  circumstances.  He,  it  is  true,  was 
speaking  of  documents  where,  if  they  were  acted  on,  pay- 
ment would  have  been  made,  and  not  of  them  as  proving 
actual  payments.  But  I  am  unable  to  see  any  difference  in 
kind  between  the  inference  to  be  drawn  from  an  ancient 
document  and  an  ancient  payment  of  rent.  In  Malcolmson 
V.  O'JDea  (*)  the  question  arose  on  a  bill  of  exceptions,  and 

(')  8  Doog.,  189;  5  T.  R.,  412  n.  (»)  1  Camp.,  809. 

(«)  See  Taylor  on  Evidence,  1th  ed.,        (*)  10  H.  L.  Gas.,  698. 
p.  885,  n.  6 ;  and  p.  566,  n.  8. 
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the  only  question  was  whether  the  evidence  was  admissible. 
There  was  plenty  of  other  evidence  to  support  the  verdict. 
But  though  this  was  the  only  question,  it  is,  I  think,  impos- 
sible to  read  the  opinion  of  Mr.  Justice  Willes,  without 
seeing  that  he  thought  the  weight  of  such  evidence  when 
received  depended  upon  circumstances. 

Mr.  Justice  Lawson,  in  his  able  opinion,  treats  it  as  a  kind 
of  rechictio  ad  absurdum  that  it  could  be  supposed  that  the 
jury  could  on  this  evidence  infer  that  the  Grown  was  not  in 
possession  in  1660.  With  deference  to  him,  I  think  the 
question  is  slightly  different,  and  is  whether  the  jurymen 
were  bound  to  infer  that  the  Crown  was  in  possession  in 
1660.  And  (supposing, — ^which  is  not  the  fact, — that  there 
was  no  evidence  of  acts  of  ownership  on  the  north  end  of  the 
lough,  and  that  the  evidence  was  that  during  living  memory 
the  whole  lake  was  treated  as  the  southern  and  much  the 
larger  end  was)  I  think  the  jury  might  reasonably  think  that 
the  probability  was  great  that  Cromwell  put  Sir  John  in  actual 
possession  of  the  fisnings  in  the  Bann  river,  which  were  ca- 
pable of  a  manual  prehension ;  but  that  it  was  not  improb- 
able at  all  that  he  merely  said  that  Sir  John  should  have  the 
lough  without  giving  him  possession,  and  that  in  his  time 
the  whole  lough,  was  treated  just  as  (on  this  supposition)  the 
lough  was  in  modem  times,  a  claim  to  it  being  set  up,  but  no 
possession  at  all  taken.  I  cannot  think  a  judge  would 
nave  been  justified  in  directing  the  jury  that  they  could  not 
infer  this. 

Bat  there  is  evidence  of  things  done  since  1811.  And 
those  things  are  evidence  proper  to  be  submitted  to  the  jury- 
men to  see  if  they  would  not  draw  inferences  which  would 
support  the  plaintiff's  case.  The  acts  of  ownership  done  in 
Lord  O'Neilrs  time  from  *1837  to  1872  along  his  d^-  [670 
mesne  would  justify  the  jury  in  drawing  an  inference  that 
similar  acts  had  been  done  during  the  long  interval  from 
1661  to  1837.  But  they  were  not  bound  so  to  infer ;  and  if 
they  inferred  that  Lord  O'lN'eill  took  the  sublease  in  order 
that  he  might  have  a  paper  title  to  assist  in  protecting  his 
own  demesne,  and  the  fisnings  in  the  lough  along  it,  and  that 
the  acts  of  his  keepers  were  novelties  which  had  not  taken 
place  in  the  time  oi  the  lessees  before  the  sublease,  I  am  not 
at  all  sure  that,  on  this  evidence,  they  would  be  wrong.  It 
is  chiefly  on  this  part  of  the  case  that  I  think  the  guarded 
terms  of  the  lease  of  1811  material.  This  is  a  modern  period, 
and  more  and  clearer  testimony  can  probably  be  obtained 
on  one  side  or  the  other. 

Again,  acts  of  ownership  on  parts  of  a  tract  are  evidence 
24  Eng.  Rep.  68 
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Respondent  (*). 

Bankruptcy — Compontum  vnth  Creditors — 82  dk  88  VieL  c.  71 — Contingeni  CUtmi. 

A  bankruptcy  and  a  composition  arrangement  under  the  126th  section  of  the  Bank- 
ruptcy Act,  1869,  differ  materially  from  each  other. 

By  the  126th  section  of  the  Bankruptcy  Act,  1869  (82  <fe  88  YicU  c  71),  a  debtor 
seeking  to  obtain  a  composition  with  his  creditors  is  bound  to  make  a  sta^^ment  of 
his  debts  with  the  names  and  addresses  of  his  creditors.  By  sect.  81  of  the  act  con- 
tingent claims  are  provable  in  bankruptcy,  and  the  126th  section  renders  them  proTA- 
ble  in  a  composition  arrangement  A  debtor  filed  a  petition  to  obtain  such  an 
arrangement,  and  inserted  in  his  statement  the  name  and  address  of  a  creditor,  de- 
scribing a  certain  sum  of  money  as  due  to  him ;  the  creditor  claimed  a  lareer  earn, 
obtained  the  allowance  of  it,  signed  a  composition  deed  (the  composition  bemg  pay- 
able in  one  month  from  the  r^stration  of  the  deed),  and  received  the  composition 
agreed  to  by  the  creditors.  While  this  arrangement  was  being  made,  a  suit  in  the 
Court  of  Aomiralty  was  proceeding  against  the  debtor,  in  wmch  suit  the  creditor 
had  ffiven  a  bond,  as  surety  for  the  debtor,  for  the  payment  of  any  costs  and  damag«fl 
found  due  in  that  suit.  The  liability  on  tJiis  bond  was  in  no  way  referred  to  in  the 
debtor^s  statutory  statement.  After  the  composition  had  been  completed,  and  the 
composition  had  been  paid,  the  admiralty  suit  was  decided  affainst  the  debtor,  and, 
on  default  by  the  debtor,  the  creditor  was  called  on  to  pay  the  amount  secured  by 
the  bond : 

ffdd  (dub.  Lord  Gordon),  that,  under  these  circumstances,  an  action  for  money 
673]  *paid  under  the  admiralty  bond  was  maintainable  against  t^e  debtor,  no 
mention  of  the  bond  having  been  made  in  the  statutory  statement,  and  such  payment 
therefore,  not  being  affected  by  the  provisions  of  the  Slst  and  the  I26th  sections  of 
the  Bankruptey  Act. 

The  conditions  imposed  by  the  126th  section  of  the  Bankruptcy  Act,  1869,  are 
conditions  for  the  benefit  of  the  creditors.  The  creditor  may  waive  them— the 
debtor  cannot 

Fer  Lord  Blaokburn  :  A  resolution  to  accept  a  composition  and  the  acceptance 
of  it  have  not  the  same  effect  as  a  discharge  in  a  regular  bankruptcy. 

If  an  estimate  of  a  contingent  debt  can  be  made  so  as  to  be  mserted  in  the  state- 
ment, the  statute  throws  the  burden  of  making  it  on  the  debtor.  If  its  amount  eoald 
not  be  estimated  in  any  way,  the  resolution  of  the  creditors  .agreeing  to  a  composi- 
tion on  other  debts  could  not  affect  it 

^  parte  CarewiJ)  approved. 

The  observations  made  in  CampbeU  v.  Im  Thumi^  commented  on. 


(»)  Affirming  2  C.  PL  Div.,  814.  (*)  Law  Rep.,  10  Ch.  Ap.,  808. 

(«)  1  C.  P.  D.,  267. 
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[8  Appeal  Cues,  709.] 
RL.  (I.),  liarch  29;  April  1,  %  1878. 
[HOUSE  OP  LORDS.] 

*RicHAED  Wheeleb  Doherty,  Appellant;  and  [709 
James  Clagston  Allman  and  W.  C.  Dowden,  Re- 
spondents ('). 

Injuiutionr^Long  Leate  for  Yean — WaUe, 

The  g^nuit  of  an  injoDctioD  to  restram  a  person  from  doing  a  particular  thing  is  an 
act  dependent  on  the  discretion  of  the  coort,  and  in  exerdsing  tnat  discretion  a  conrt 
of  equity  will  consider,  among  other  things,  whether  the  doing  of  the  thing  soneht 
to  be  restrained  must  prodnce  an  injury  to  the  party  seeking  the  injunction ;  whether 
that  injury  can  be  remedied  or  atoned  for,  and,  if  capable  of  being  atoned  for  by 
damaees,  whether  those  damages  must  be  sought  in  successive  suits,  or  could  be  oo- 
tained  once  for  aU. 

Two  leases  were  granted  of  pieces  of  land  with  some  buildings  on  them,  one 
granted  in  1798  for  999  years,  the  other  granted  in  1824  for  988  years.  There  was 
no  reservation  of  a  power  of  re-entry  for  breach  of  covenant,  nor  was  there  any  nc^- 
atire  covenant  obliging  the  lessee  not  to  change  the  use  of  the  premises.  There  was 
a  power  of  re-entry,  for  rent  in  arrear  and  no  sufficient  distress  on  the  premises.  In 
esch  lease  there  was  a  covenant  by  the  lessee  that  he,  his  executors,  <fcc.,  wiU  "  during 
the  term  hereby  granted  preserve,  uphold,  support,  maintain,  and  keep  the  sidd  de- 
nifled  premises,  and  aU  improvements  made  and  to  be  made  thereon,  in  good  and 
suffident  order,  repair,  and  condition ;  and  at  the  end  or  sooner  determination  of  this 
demise,  shall  and  will  so  leave  and  deliver  up  the  same  unto,"  the  lessor,  his  heirs, 
Ac  The  premises  had  been  used  as  corn  stores  for  some  years  ;  and  afterwards  as 
artillery  barracks,  and  dwellings  for  married  soldiers.  They  haid  fallen  into  disre- 
pair: it  became  necessary  to  repair  them ;  the  lessee  thought  it  would  be  beneficial 
to  convert  the  store  builcungs  into  dwelling  houses,  which  would  much  increase  their 
value,  and  was  proceeding  to  convert  them  accordingly,  when  the  lessor  filed  a  bill  to 
ratrain  him,  alleging  waste  : 

Hdd^  that  this  was  not  the  case  of  enforcing  a  negative  covenant  where  the  words 
of  contract  were  clear  and  indisputable ;  tlutt  the  waste  alleged  was  meliorating 
waste,  and  that,  under  the  circumstances,  the  court  below  had,  m  the  due  exercise  of 
its  discretion  in  such  matters,  properly  refused  to  Interfere  by  injunction. 

Appeal  arainst  an  order  of  the  Court  of  Appeal  in  Ire- 
land which  had  reversed  a  decree  of  thei  Vice- Chancellor  of 
Ireland,  made  on  the  4th  of  July,  1876,  in  a  cause  in  which 
Mr.  Doherty  was  the  plaintiff,  and  the  two  respondents 
were  defendants. 

*The  plaintiff  had  filed  a  bill  against  the  defen-  [710 
dants  complaining  of  certain  acts  of  waste  which  he  alleged 
they  had  pommitted  on  lands  and  buildings  of  which  they 
were  lessees,  and  he  was  the  landlord  and  the  reversioner, 
and  praying  for  a  perpetual  injunction  to  restrain  them 
from  such  waste  in  future.  The  facts  out  of  which  the  suit 
arose  were  these : 

By  an  indenture  of  release  of  the  10th  of  May,  1762, 

Affirming  Irish  Rep.,  10  Eq.,  862. 
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John  Bernard  granted  to  Gteorge  Sealy,  his  heirs  and  assips, 
forever,  two  fields,  part  of  the  lands  of  East  Gaily,  in  the 
county  of  Cork,  at  a  yearly  rent  of  £10.  The  fields  were 
situated  on  a  risine  ground  near  the  town  of  Bandon,  and 
on  them  there  had  been  erected  some  large  buildings  which 
had  been  used  as  store  warehouses,  and  afterwards  as  artil- 
lery barracks,  and  dwellings  for  married  soldiers. 

On  the  18th  of  October,  1798,  Baldwin  Sealy,  in  whom  the 
grantee's  interest  was  then  vested,  demised  part  of  the  prem- 
ises to  one  Arminger  Sealy,  to  hold  the  same  from  the  29th 
of  September  then  last  past,  for  a  term  of  999  years,  at  the 
same  yearly  rent  of  £10.  The  lease  contAinea  a  covenant 
by  Arminger  Sealy,  the  lessee,  for  himself,  his  executors, 
administrators,  and  assigns,  during  the  said  demise  to  "pre- 
serve, uphold,  support,  maintain,  and  keep  the  said  demised 
premises,  and  all  improvements  made  and  to  be  made  thereon, 
m  good  and  sufficient  order,  repair  and  condition,  and  at  the 
end  or  sooner  determination  or  the  said  demise  so  to  leave 
and  yield  up  the  same  to  the  said  Baldwin  Sealy,  his  heirs, 
executors,  administrators,  and  assigns."  The  store,  which 
was  the  particular  subject  of  this  lease  was  known  by  the 
name  of  ''  the  northern,"  or  "the  larger  store." 

On  the  29th  of  November,  1824,  Robert  Sealy,  in  whom 
the  interest  under  the  grant  of  1762  had  become  vested,  de- 
mised another  part  of  the  fields  there  to  Thomas  Beamish  and 
Henry  Heazle,  describing  them  as  premises  then  lately  held 
by  John  Swete,  Esq.,  formerly  the  artillery  barracks,  sitn- 
ate  at  Bandon,  to  hold  the  same  for  the  term  of  988  years,  at 
the  yearly  rent  of  £32 10s.  The  same  covenant  to  "  preserve, 
uphold,  support,  maintain,  and  keep  the  premises  and  all 
houses,  offices,  and  iniprovements  made  and  to  be  made 
thereon,  in  good  and  sufficient  repair,  order,  and  condition," 
was  inserted  in  this  lease,  which  also  bound  the  tenant  to 
711]  yield  up  *the  premises  to  Robert  Sealy,  "his  heirs, 
executors,  administrators  and  assigns,  in  stiff,  staunch,  and 
tenan table  order,  repair,  and  condition."  The  store  which 
was  the  especial  subject  of  this  lease  was  called  "  the  south- 
ern," or  "smaller  store." 

All  these  premises  were  subsequently  conveyed  to  the  ap- 
pellant, his  neirs  and  assigns,  forever.  He  resided  at  Oak- 
ville  in  their  immediate  neighborhood,  and  the  buildings 
were  visible  from  his  house. 

Through  various  under-leases  and  assignments  the  re- 
spondents became  the  lessees  of  the  whole  of  the  premises 
comprised  in  the  lease  of  October,  1798.  The  premises  were 
described  in  the  lease  under  which  they  claimed,  a  lease  for 
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750  years  at  the  yearly  rent  of  £46  8^.  Id.j  as  ''A  large 
storehouse  and  kiln,  now  in  the  possession  of  John  Hurley, 
also  the  several  dwelling  houses  and  out-houses,  and  yard, 
back  and  adjoining  said  storehouse  and  kiln,  now  partly  in 
the  possession  of  John  Swete  and  his  under-tenant,  being 
voLTt  of  East  Oully,  situate  at  Gallows  Hill,  in  the  town  of 
Bandon,  subject  nevertheless  to  the  several  agreements  made 
by  the  said  John  Swete  with  his  several  under-tenants  occu- 
pying the  same,  he,^  the  said  John  Hurley,  having  agreed  to 
take  with  said  tenants,  and  to  receive  the  said  respective 
rents  payable  by  them  out  of  said  premises.''  The  bounda- 
ries oi  the  premises  demised  by  the  lease  of  the  23d  of  De- 
cember, 18^,  were  thus  stated:  ''Bounded  on  the  east  by 
(fallows  HUl,  and  on  the  south  and  west  by  Messrs.  Beamish 
&  Heazle's  storehouses  and  fields."  There  was  in  this  lease 
the  same  covenant  to  ''  maintain  and  keep  the  demised  prem- 
ises and  improvements,  &c.,  in  as  good  repair  and  condition," 
and  so  to  yield  them  up. 

During  the  war  which  ended  in  1816,  and  for  some  years 
afterwards,  these  buildings  had  been  used  for  the  accommo- 
dation of  artillery  soldiers,  but  they  were  for  some  time  un- 
occupied, and  were  said  to  be  falling  into  decay. 

The  respondents  proposed  to  change  many  of  these  stores 
into  dwelling  houses,  and  published  advertisements  for 
plans  and  specifications.  After  due  notice  of  his  objection 
to  such  a  proceeding,  the  appellant  filed  his  bill  praying  for 
an  injunction  to  restrain,  &c.,  alleging  objections  to  the 
proposed  alterations  on  account  of  the  proximity  of  the 
projected  houses  to  his  private  residence.  *Much  [712 
evidence  was  given  by  the  respondent  to  show  that  the  alter- 
ations proposed  to  w  made  in  the  buildings  would  consid- 
erably mcrease  their  value. 

The  cause  was  heard  on  the  4th  of  July,  1876,  before  the 
yice-Chancellor  of  Ireland,  who,  expressing  an  opinion  that 
this  was  a  case  in  the  nature  of  structural  alteration  of  the 
premises,  thought  himself  bound  to  treat  it  as  waste,  impair- 
ing the  evidence  of  title,  and  therefore  granted  a  perpetual 
injunction  to  restrain  it.  On  appeal,  the  Lord  Chancellor 
of  Ireland  and  Lord  Justice  Christian  directed  the  injunction 
to  be  dissolved,  without  prejudice  to  the  right  of  the  plaintiff 
to  proceed,  if  so  advised,  at  law(*). 

This  appeal  was  then  brought. 

Mr.  J^j/y  Q-C,  and  Mr.  Jackson^  Q.C.  (of  the  Irish  bar) 
(Mr.  /.  Z).  Robinson  (also  of  the  Irish  bar),  was  with  them), 
lor  the  appellant :    The  decision  of  the  Vice- Chancellor  pro- 

0)  Ir.  Rep.,  10  Eq.,  862-460. 
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ceeded  upon  well-established  principles  of  the  courts  of 
equity,  wnile  that  of  the  Court  of  Appeal  disregarded  them, 
and  could  not  be  supported.  Structural  alteration,  which 
is  proposed  to  be  effected  here,  has  always  been  treated  as 
waste  which  was  to  be  restrained  by  injunction  :  Bonnettv, 
Sadler  (*) ;  a  rule  fully  adopted  in  Ireland :  EUiott  v,  Wai- 
kins  (•) ;  Maddock  v.  Mallet  (') ;  and  though  there  may  be  a 
covenant  to  repair  and  to  surrender  in  good  condition  at  the 
end  of  the  term,  yet,  if  the  destruction  of  the  premises  is 
threatened  within  the  term,  the  landlord  would  not  be  left 
to  assert  his  claim  to  damages  at  law,  but  the  Court  of  Equity 
would  interfere  by  injunction  to  prevent  the  threatened  de- 
struction :  TTie  mayor  of  London  v.  Hedger  Q.  It  would 
be  dangerous  to  adopt  a  different  practice.  Damages,  at 
law,  might  not  always  afford  a  sufficient  remedy,  and  equitr 
would  therefore  interfere  to  prevent  a  mischief  for  which 
damages  mi^ht  never  give  a  satisfactory  compensation.  If 
the  nature  of  the  thing  is  altered,  the  evidence  of  its  identity 
is  destroved^  and  that  is  waste.  Cole  v.  Forth  C) ;  and  that 
is  the  rule  even  where  the  alteration  is  intended  and  effected 
713]  as  an  *improvement  (•) ;  Oreene  v.  Cole  O ;  The  City 
of  London  v.  Oreyme(^),  Even  with  relation  to  a  breach  of 
covenant,  the  mere  actual  breach  of  it,  where  the  constrac- 
tion  of  the  contract  is  clear,  and  the  breach  clear,  will  be 
met  by  the  grant  of  an  injunction :  Tipping  v.  Eckers- 
^^C)5  Johnson  v.  HaZl{^'')\  Kemp  v.  Sober  {^')\  Hunt  v. 
Hodges  (") ;  Doe  d.  WethereU  v.  Bird  (") ;  Wooloock  v. 
Den  ("),  were  also  cited. 

The  title  to  an  injunction  is  clear  where  the  parties  stand 
in  the  relation  of  lessor  and  lessee,  but  even  as  between 
strangers  to  each  other  an  iujunction  will  be  granted  to  re- 
strain an  obstruction  of  free  access  of  light  and  air,  for  the 
function  of  a  court  of  equity  in  such  a  case  is  prevention : 
Leech  V.  Schweder  (")  ;  Theed  v.  Dehenham  (") ;  Broder  v. 
SaiUard  {"). 
The  principle  on  which  injunctions  will  be  granted  in  cases 
.  like  the  present  is  not  to  be  restrained  in  its  operation  by 
the  existence  of  a  long  lease.     It  is  true  that  Lord  Redes- 

(")  1  Sim.  (N.S.),  517;   20  L.  J.  Eq., 
602. 
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dale,  in  Calvert  v.  Odson  ('),  said  that  leases  with  covenants 
for  perpetual  renewal  were  regarded  in  Ireland  as  perpetui- 
ties, but  that  proposition  was  not  adopted  by  Lord  Chan- 
cellor Sagden  in  the  subsequent  case  oi  Coppinger  v.  Chib- 
bins^  who  observed (*),  that  it  was  "a  strong  thing  to  say, — 
when  the  fee  was  not  granted,  but  merely  a  right  to  have  a 
perpetual  interest,  dependent  upon  certain  circumstances, — 
that  the  lessee  should  be  permitted  to  exercise  rights  against 
the  legal  import  of  the  instrument  under  which  he  claimed." 
Here  the  legal  import  of  the  instrument  was  that  the  tenant 
would  maintain,  uphold,  and  support  the  buildings  and  re- 
store them  at  the  end  of  the  term.  He  could  not  lulfil  that 
covenant  if  he  altered  them  throughout,  or  utterly  destroyed 
them  and  built  others.  Where  bog,  eo  nomine^  was  leased 
for  lives  renewable  forever,  and  this  lease  was  afterwards 
converted  into  a  fee  farm  grant  under  the  12  &  13  Vict, 
c.  105,  the  grantee  on  cutting  turf  for  sale  *was  held  [714 
impeachable  of  waste :  Oore  v.  0'  Qradn/  (*).  It  was  to  pre- 
vent such  a  course  of  conduct  that  this  injunction  was  ap- 
plied for. 

It  had  been  decided  that  where  a  landlord  objected  to  a 
change  of  this  sort,  even  though  the  change  was  alleged  to 
be  an  improvement,  the  landlord  had  a  right  to  enforce  his 
objection  by  injunction,  for  it  was  his  right,  and  not  the  ten- 
ant's taste  or  fancy,  that  was  to  be  considered  in  such  a 
matter,  Smyth  v.  Carter  (*),  where  the  Master  of  the  Rolls 
said,  ''The  landlord  has  a  right  to  exercise  his  own  judg- 
ment and  caprice  whether  there  shall  be  any  change.''  The 
covenant  to  maintain  and  restore  really  expressed  that  idea, 
and  where  that  covenant  was  broken  the  court  was  bound  to 
interfere  by  injunction. 

Lord  Darcy  v.  Askwith  ('),  Courtown  v.  Ward  (•),  The 
City  of  London  v.  Pugh  ('),  Doe  d.  Ortibb  v.  Barl  of  Bur- 
lififfton  (•),  and  Jackson  v.  The  Duke  of  Newcastle  (*),  were 
cited  and  commented  on. 

Mr.  Davey^  Q.C.,  and  Mr.  Dauney  (Mr.  CfHea^  of  the 
Irish  bar,  was  with  them),  for  the  respondent :  There  is  not 
a  pretence  for  saying  that  what  is  proposed  to  be  done  here 
18  waste,  or,  if  that  word  must  be  employed,  then  it  is  what 
has  been  called  "  meliorating  waste,''  and  no  ground  exists 
for  granting  an  injunction  against  it.    In  the  case  of  the 

O  2 Sch.  A  Lef.,  661.  (<)  1  Sch.  <fe  Lef.,  8 ;  seeiSZiasy.  Qrif 

(*)  3  J.  A  Lftt,  897,  at  411.  /Ma,  8  Ch.  D.,  621. 

P)  1  Ir.  Rep,,  C.  L.,  1.  f)  4  Bro.  P.  C,  896. 

(*)  18  Be«v..  78.  (8)  6  B.  A  A.,  647. 

(•)  Hob.,  234.  (•)  8  De  G.  J.  4  S.,  276. 
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Oo^ernoTs  of  Harrow  School  v.  Alderton  ('),  where  an  action 
of  waste  was  brought  and  the  jury  gave  but  one  farthing 
damages,  the  Court  of  Common  Pleas,  then  presided  over 
by  Lord  Eldon,  gave  the  defendant  leave  to  enter  up  the 
j  ndgment  as  a  judgment  for  himself.  « And  in  the  subsequent 
case  of  Barry  v.  Barry  (")  Lord  Eldon,  adopting  and  apply- 
ing the  same  principle,  refused  an  injunction  to  stay  what 
he  deemed  to  Ibe  only  trivial  waste. 

The  law  will  not  allow  that  to  be  treated  as  waste  which 
is  really  of  benefit  to  the  inheritance :  Barrett  v.  Barrdt^). 
715]  That  ^doctrine  was  well  explained  by  the  Master  of 
the  Rolls  in  Jones  v.  ChappeU  (*). 

The  observations  of  Lord  Chancellor  Sugden  in  Coppinger 
V.  Oubhins  (*)  are  really,  when  properly  considered,  strong 
for  the  respondent,  for  after  the  words  already  quoted,  which 
merely  questioned  whether  a  long  lease  was  a  conclusive 
answer  to  a  charge  of  waste,  he  went  on  to  say  that  the 
court  would  not  interfere  by  injunction  where  the  landlord 
made  an  improper  use  of  his  right,  as,  for  instance,  where 
the  alleged  waste  was  in  truth  meliorating  waste. 

And  what  was  said  by  the  Master  of  tne  Bolls  in  Smyth 
V.  Carter  {*)  either  was  a  mere  dictum^  not  applicable  to  a 
case  like  the  present,  or  it  simply  expressed  his  opinion  that 
the  court  would  exercise  its  jurisdiction  in  a  stricter  manner 
in  the  case  of  a  tenant  from  year  to  year  than  in  the  case  of 
one  who  held  for  a  longer  term,  but  he  never  could  have 
meant  that  the  mere  caprice  of  the  landlord  was  to  be  taken 
as  the  rule  on  which  the  jurisdiction  of  the  Court  of  Equity 
was  to  be  founded.  Here  the  alleged  waste  is  really  meh- 
orating  waste  ;  there  is  nothing  but  the  caprice  of  the  land- 
lord wnich  objects  to  what  is  proposed,  and  what  will  really 
make  the  property  much  more  valuable,  and  give  greater 
effect  to  the  only  right  of  re-entry  named  in  the  lease,  namely, 
that  which  is  to  arise  on  the  non-payment  of  rent. 

Then  as  to  the  covenant,  the  words  must  be  taken  with 
reference  to  the  subject-matter,  and  never  could  have  been 
intended  to  mean  that  at  the  end  of  more  than  900  years  the 
tenant  would  surrender  the  buildings  exactly  in  their  orig- 
inal condition,  having  so  maintained  them  all  that  time,  or 
would  restore  them  to  that  condition  in  order  to  surrender 
them.  The  intention  was  to  bind  the  tenant  to  keep  them 
in  as  good  a  state  as  they  were  in  when  they  were  demised, 

(»)  2  Bos.  <fc  P.,  86.  (*)  Law  Rep.,  20  Eq.,  589 ;  16  Eng.  IL, 

(*)  1  Jac.  <fe  W.,  651.  475. 

(•)  Hetley,  86.  («)  8  J.  A  Lat,  897. 

(•)  18  Beav.,  78. 
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and  that  was  the  view  taken  of  the  words  in  both  the  courts 
below,  the  Lord  Chancellor  even  saying  that  there  was  a 
mere  ordinary^  covenant  to  keep  in  repair ;  and  the  Vice- 
Cbancellor  being  influenced  in  his  judgment  solely  by  the 
idea  that  there  was  a  technical  necessity  for  interfering  where 
the  alteration  proposed  was  structural.  Here,  too,  the  prin- 
ciple acted  on  in  the  case  of  the  Duke  of  Bedford  v.  The 
Trwiees  of  the  British  *  Museum  (*)  applied,  there  [716 
having  been  a  complete  change  in  the  condition  of  the  prem- 
ises and  the  uses  to  which  they  were  pu  t. 

As  to  the  grant  of  the  injunction,  I/wndey  v.  Wagner  (*) 
shows  that  the  court  will  not  by  injunction  attempt  to  en- 
force an  affirmative  covenant,  though  it  will  restrain  the 
breach  of  a  negative  covenant,  but  at  all  events  the  court 
will  not  attempt  to  enforce  anything  which  is  not  found  in 
the  covenant :  Kemp  v.  Sober  (*).  The  granting  of  an  in- 
janction  is  an  act  depending  on  the  discretion  of  the  court, 
a  discretion  to  be  exercised  with  regard  to  all  the  circum- 
stances of  the  case — ^the  covenants  entered  into  by  the  par- 
ties, their  relative  interests,  the  length  of  the  demise,  the 
nature  of  the  property,  and  the  sort  of  alterations  proposed 
to  be  made  in  it.  In  this  case,  all  these  things  being  con- 
sidered, there  could  be  no  doubt  that  the  real  purpose  of 
the  covenant,  that  of  preserving  and  improving  the  property, 
would  be  secured,  and  not  defeated,  by  what  the  respond- 
ent proposed  to  do ;  that  in  fact  he  would  make  the  prop- 
erty much  more  valuable  than  before,  and  gave  in  that  way 
a  mtter  security  for  the  payment  of  the  rent,  and  benefit, 
and  not  injure,  the  reversioner.  Under  these  circumstances, 
the  idea  tnat  the  ^'capricious"  will  of  the  reversioner  of  a 
term  of  900  years  was  to  be  allowed  to  prevent  all  interme- 
diate improvement  of  the  property  coula  not  be  sustained. 

There  was  no  pretence  tor  saying  that  there  was  intended 
such  a  structural  alteration  of  the  property  as  would  injure 
it,  so  as  to  destroy,  or  even  affect  the  evidence  of  title.  The 
identity  of  the  property  was  easily  ascertained  and  fixed, 
the  metes  and  bounds  were  all  known  and  carefully  pre- 
served, and  therefore  not  even  upon  that  technical  ground 
was  there  any  reason  for  interfering  with  the  proposed  works 
by  which  the  respondent  intended  to  convert  a  not  very  val- 
uable property  into  one  of  a  really  profitable  kind. 

Mr.  Kay  replied. 

April  2.  The  Lord  Chancellor  (Lord  Cairns) :  The 
question  in  this  case  arises  upon  two  leases  which  are  now 

0)  2  Mj.  4  KL,  56i.         (•)  1  De  G.  M.  A  G.,  604.         («)  1  Sim.  (N.S).,  517. 
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vested  In  the.  respondent.  One  of  them  is  dated  in  the  year 
717]  *1798,  and  is  for  the  long  term  of  999  years ;  the  other 
was  granted  in  1824,  and  is  for  the  term  of  988  years ;  the 
first  being  at  the  rent  of  £10,  and  the  second  at  a  reot  of 
£32  19^.  The  reversion  to  both  these  leases  is  vested  in  the 
present  appellant. 

The  property  demised  is  thns  described :  [EQs  Lordship 
read  the  description  of  the  premises  contained  in  each  lease, 
and  also  the  words  of  the  covenant  in  each :  see  ante^  pp. 
710,  711.] 

There  is  not  in  either  of  these  leases  any  power  of  entry 
for  breach  of  covenant,  bnt  there  is  a  power  that  if  rent  was 
not  duly  paid  and  no  sufficient  distress  found  on  the  prem- 
ises to  satisfy  the  arrears,  it  should  be  lawful  to  the  lessor 
to  re-enter  and  repossess  himself  of  his  former  estate. 

That  is  the  substance  of  the  two  leases.  The  property  de- 
mised, so  far  as  it  consisted  of  buildings,  was  in  the  form  of 
stores — and,  as  we  understand,  stores  for  storing  corn.  It 
is  stated  in  evidence,  and  does  not  appear  to  be  a  matter  of 
controversy  between  the  parties,  that  since  the  date  of  these 
leases  a  considerable  change  has  occurred  with  reference  to 
the  demand  for  buildings  of  this  description  in  the  neighbor- 
hood of  Bandon ;  and  it  is  stated,  and  does  not  appear  to 
be  seriously  controverted,  that  in  the  town  of  Bandon,  which 
seems  to  lie  at  a  lower  level  than  where  these  stores  are  built, 
there  is  now  a  considerable — perhaps  an  exuberant — supply 
of  store  buildings,  access  to  which,  or  facility  of  carriage,  is 
greater  than  to  tnis  higher  ^ound,  and  that,  therefore,  there 
IS  serious  difficulty  in  obtaining  a  tenant  for  this  property 
used  as  stores.  Under  these  circumstances  the  respondent 
has  had  specifications  prepared,  which  appear  to  be  pre- 

!)ared  in  a  careful,  proper,  and  business-like  way,  and  he  nas 
lad  a  contract  made  in  accordance  with  those  specifications, 
by  which  the  external  walls  of  this  building  are  to  be  re- 
tained, and  those  external  walls,  where  one  part  of  the  build- 
ing is  of  a  lower  height  than  the  rest,  are  to  be  raised,  so 
that  the  building  may  be  of  a  uniform  height ;  internal 
changes  are  to  be  made,  internal  part^  walls  are  to  be  intro- 
duced, the  flooring  is  to  be  altered  in  its  level,  and  six  dwell- 
ing hpuses  are  to  be  made  out  of  this  which  is  now  one  long 
store.  Your  Lordships  have  before  you  a  photograph  of 
the  building  as  it  now  appears,  and  an  elevation  of  the  build- 
718]  ing  as  it  is  proposed  to  be,  has  also  been  jmt  in  *evi- 
dence ;  and  certainly  it  does  appear  a  strange  thing  to  any 
spectator  that  it  should  ever  come  to  be  a  matter  of  grave 
dispute  between  two  r^tioDal  men  as  to  whether  that  which 
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was  proposed  to  be  done  is  not  almost  as  great  an  improve- 
ment  as  coold  be  effected.  However,  so  it  is,  and  witn  that 
state  of  things  yonr  Lordships  have  to  deal. 

The  appeUant  objects  to  this  being  done.  The  owner  of 
the  reversion  subject  to  this  long  term  of  years  objects  to 
that  which  the  holder  of  the  lease  proposes  to  do.  He 
objects  upon  two  grounds.  He  says,  nrst,  that  what  is  pro- 
posed to  De  done  is  waste ;  and,  secondly,  that  it  is  a  breach 
of  contract.  I  will  invert  the  two  grounds,  because  undoubt- 
edly, if  there  is  a  breach  of  the  contract,  that  is  a  higher  and 
a  stronger  ground  upon  which  to  appeal  to  a  court  or  equitv. 
If  there  should  be  no  ground  for  interposing  by  reason  of  a 
bleach  of  contract,  there  may  still,  however,  be  ground  for 
interposing  on  the  ground  of  waste,  which  I  wul  consider 
afterwards. 

My  Lords,  we  will,  therefore,  first  consider  the  question  as 
to  the  breach  of  contract.  Tour  Lordships  wul  observe 
that  the  contract  is  an  affirmative  one.  There  are  no  nega- 
tive terms  in  it.  There  are  no  terms  obliging  the  lessee 
negatively,  bv  way  of  contract,  not  to  use  these  premises  for 
any  purpose  out  stores,  and  not  to  make  any  alteration  which 
would  render  them  suitable  for  any  purpose  but  that  of 
storing  com  or  for  goods  of  the  same  Rind.  Tour  Lordshi{)s 
will  abo  see  that  the  covenant  in  the  first  of  the  two  leases 
is  to  *' preserve,  uphold,  support,  and  maintain,"  not  merely 
the  demised  premises,  but  ^'all  improvements  made  and  to 
be  made  thereon,"  and  to  yield  them  up;  while  the  cove- 
nant in  the  second  lease  is  to  ^'preserve,  uphold,  support, 
and  maintain,"  not  only  the  demised  premises,  but  ^'all 
houses,  offices,  and  improvements  made  and  to  be  made 
thereon,  in  good  and  sumcient  order,  rei)air,  and  condition," 
and  to  yield  them  up.  The  mention  ox  stores  occurs  in  the 
parcels  in  the  demising  part  of  the  lease.  In  the  one  case 
the  building  is  called  "stores,"  and  in  the  other '* store- 
house," and  undoubtedly  they  were  stores  and  storehouses 
at  the  time,  and  probably  they  could  not  be  caUed  anything 
but  that  which  thev  are  called,  in  the  lease. 

I  should  not  wish  to  decide  or  to  express  an  opinion  abso- 
lutely *upon  the  construction  of  this  covenant.  I  am  [719 
going  to  give  to  the  appellant  the  benefit  of  any  doubt  there 
may  be  in  mj  mind  upon  the  subject,  but  I  am  bound  to 
say  there  is  m  my  mind  very  considerable  doubt  as  to  the 
construction  of  the  covenant.  I  should  be  sorry  to  lay 
down  any  general  rule  as  to  what  the  word  "  improvements" 
meant  in  a  covenant  of  this  kind,  but  I  must  take  leave  to 
observe  that,  dealing  with  property  of  this  description—de- 
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mised  on  the  tenure  which  we  have  here  of  999  years  or  988 
years,  bearing  in  mind  that  the  stores  were  at  the  time  of 
the  demise  to  the  respondent,  coarse,  open,  and  unfinished 
buildings,  I  should  be  sorry  to  say  that  if  it  came  afterwards 
to  be  the  case  that  in  a  place  where  the  stores  were  abso- 
lutely useless  buildings,  Duildings  for  which  a  tenant  could 
not  be  obtained,  whereas  on  the  other  hand  if  these  stores 
were,  by  internal  arrangements  and  fittings  converted  into 
dwelling  houses,  the  property  could  be  made  productive  and 
useful — I  should  be  sorry  to  say  that,  in  a  lease  for  such  a 
term  as  this,  the  construction  to  be  given  to  a  covenant  of 
this  kind  might  not  be  held  to  be  such  as  that  the  conver- 
sion of  the  storehouse  under  the  circumstances  into  dwelling 
houses  would  be,  or  might  be  an  *' improvement*'  within 
the  meaning  of  that  term.  The  consecjuences  of  a  different 
view  are  to  my  mind  extremely  formidable.  Without  mi- 
nutely examining  the  evidence  in  this  particular  case,  I  may 
say  that  there  might  be  a  case  in  which  a  building  of  this 
description,  in  the  lapse  of  a  portion  of  a  very  long  lease  of 
this  sort,  would  become  absolutely  useless  as  a  store ;  and 
I  should  be  sorry  to  say  that  it  had  been  so  perpetually  im- 
pressed with  the  character  of  a  store,  that,  under  a  covenant 
of  this  kind,  it  could  not  be  improved  so  as  to  be  useful  for 
some  other  purpose.  But,  my  Lords,  I  repeat  I  will  give 
the  appellant  the  benefit  of  any  doubt  there  may  be  upon 
that  point ;  and  I  will  assume  in  his  favor  that  the  constrac- 
tion  IS  that  which  he  contends  for,  and  that  this  covenant 
ought  to  be  read  literally  as  a  covenant  to  maintain  the 
stores  as  stores,  and  to  deliver  them  up  at  the  end  of  the 
term  as  stores. 

Now,  my  Lords,  let  us  look  at  it  in  that  point  of  view. 
I  said  that  there  is  here  no  negative  covenant — not  to  tnrn 
these  buildings  to  any  other  use.  My  Lords,  if  there  had 
been  a  negative  covenant,  I  apprehend,  according  to  well 
720]  settled  practice,  a  court  *of  equity  would  have  had 
no  discretion  to  exercise.  If  parties,  for  valuable  considera- 
tion, with  their  eyes  open,  contract  that  a  particular  thing 
shall  not  be  done,  all  that  a  court  of  equity  has  to  do  is  to  say, 
by  way  of  injunction,  that  which  the  parties  have  already 
said  by  way  of  covenant,  that  the  thing  shall  not  be  done; 
and  in  such  case  the  injunction  does  nothing  more  than  give 
the  sanction  of  th«  process  of  the  court  to  that  which  already 
is  the  contract  between  the  parties.  It  is  not  then  a  question 
of  the  balance  of  convenience  or  inconvenience,  or  of  the 
amount  of  damage  or  of  injurjr — it  is  the  specific  perform- 
ance, by  the  court,  of  that  negative  bargain  which  the  parties 
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liave  made,  with  their  eyes  open,  between  themselves.  Bnt, 
my  Lords,  if  there  be  not  a  negative  covenant  but  only  an 
affirmative  covenant,  it  appears  to  me  that  the  case  admits 
of  a  very  different  construction.  I  entirely  admit  that  an 
affirmative  covenant  may  be  of  such  a  character  that  a  court 
of  equity,  although  it  cannot  enforce  affirmatively  the  per- 
formance of  the  covenant,  may,  in  special  cases,  interpose 
to  prevent  that  being  done  which  would  be  a  departure 
from,  and  a  violation  of,  the  covenant.  That  is  a  well- set- 
tled and  well-known  Jurisdiction  of  the  Court  of  Equity. 
But  in  that  case,  m  v  Lords,  there  appear  to  me  to  come^  in 
considerations  which  do  not  occur  in  the  case  of  a  negative 
covenant.  It  may  be  that  a  court  of  equity  will  see  that, 
by  interposing  in  a  case  of  that  kind,  in  place  of  leaving  the 

Earties  to  their  remedy  in  damages,  it  would  be  doing  more 
arm  than  it  could  possibly  do  good,  and  there  are,  as  we 
well  know,  different  matters  whicn  the  Court  of  Equitv  will, 
under  those  circumstances,  take  into  its  view.  It  will  con- 
sider for  example  whether  the  injury  which  it  is  asked  to  re- 
strain is  an  injury  which  if  done  cannot  be  remedied.  It  will 
consider  whether,  if  done,  it  can  or  cannot  be  sufficiently 
atoned  for  bv  the  payment  of  a  sum  of  money  in  damages. 
It  will  ask  also  this  question, — Suppose  the  act  to  be  done, 
would  the  right  to  damages  for  it  be  decided  exhaustively, 
once  and  for  all,  by  one  action,  or  would  there  necessarily  be 
a  repetition  of  actions  for  the  purpose  of  recovering  damages 
from  time  to  timet  Those  are  matters  which  a  court  of 
equity  would  well  look  to,  and  on  the  other  hand  a  court 
oi  equity  would  look  to  this :  If  we  interfere  and  say,  in  aid 
of  this  affirmative  covenant,  that  ^something  shall  [721 
not  be  done  which  would  be  a  departure  from  it,  no  doubt 
we  shall  succor  and  help  the  plaintiff  who  comes  for  our 
assistance.  But  shall  we  do  that  ?  Will  the  effect  of  our 
doing  that  be  to  cause  possible  damage  to  the  defendant, 
very  much  greater  than  any  possible  advantage  we  can  give 
to  the  plaintiff  ?  Now,  in  a  case  of  that  kind,  where  there 
is  an  amount  of  discretion  which  the  court  must  exercise, 
those  are  all  considerations  which  the  court  will  carefully 
entertain  before  it  decides  how  it  will  exercise  its  discretion. 
Afy  Lords,  let  us  then  applv  those  considerations  to  the 
present  case.  Suppose  the  change  which  is  contemplated 
by  the  respondent  here  is  made  in  the  internal  arrangements 
of  this  which  is  now  a  store,  will  the  injury  be  irremediable  ? 
Clearly  not.  Beyond  all  doubt  as  regards  the  immediate 
effect  It  would  be  beneficial  and  not  injurious  to  the  rever- 
sioner ;  he  will  have  a  much  better  security  for  his  rent,  and 
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the  property  undoubtedly  will  be  increased  in  value,  and  if, 
when  the  lease  comes  to  an  end,  he  should  have  that  pre- 
dilection which  he  appears  now  to  have  for  a  building  of  the 
character  which  we  see  represented  in  this  photograph,  it 
would  be  merely  a  question  of  money,  and  that  not  a  very 
large  sum  of  money,  in  order  that  the  building  might  be 
brought  back  to  the  stat«  in  which  it  now  is.  Therefore 
there  would  be  no  injury  which  would  be  irremediable. 
Then  will  damages  be  a  sufficient  compensation  ?  The  same 
answer  applies  there — ^an  expenditure  of  a  sum  of  money, 
of  a  very  moderate  amount,  as  we  see  from  the  estimate  of 
even  that  which  is  proposed  to  be  done  by  the  respondents, 
will  bring  back  the  building  to  the  state  in  which  the  appel- 
lant wishes  it  to  be.  Then,  again,  will  there  be  a  necessity 
for  repeated  actions  for  damages  ?  Certainly  not ;  it  will  be 
one  payment,  and  one  only,  and  by  that  means  the  lessor 
will  get  the  whole  of  his  right. 

But  then,  my  Lords,  let  us  look  at  the  other  side—what 
would  be  the  effect  upon  the  respondents  of  the  interposi- 
tion of  the  court  ?  Here  is  a  lease  for  999  years,  of  which 
900  years  and  more  are  unexpired,  and  there  is  a  rental  on 
that  lease,  and  on  the  second  lease,  amounting  together  t^ 
£42  19*.  a  year.  If  the  evidence  is  to  be  believ^  it  is  either 
the  case  now,  or  it  may  become  the  case,  that  the  premises 
722J  are  absolutely  untenantable — *that  no  tenant  can  be 
obtained  for  them,  or  obtained  for  them  at  a  rent  which  will 
produce  the  rent  which  the  respondents  have  to  pay.  Be- 
I)air,  then,  they  must,  for  they  are  bound  to  do  so  bythe 
covenant,  and  they  have  been  called  upon  to  do  so.  They 
must  therefore  lay  out  money  in  repairing  something  for 
which  they  cannot  get,  when  it  is  done,  an  equivalent  in  the 
shape  of  a  remunerative  rent,  and  the  court  therefore  for 
900  years  will  be  sentencing  them,  or  those  who  succeed 
them,  to  keep  the  premises  in  a  shape  which  will  hot  enable 
them  to  get  a  remunerative  rent ;  while,  on  the  other  hand, 
they  would  be  bound  to  pay  the  substantial  rent  of  £42 19*. 
a  vear  to  the  landlord.  It  will  bear  hardly  uj>on  the  j)erson 
who  stands  in  the  position  of  the  lessee,  but  it  will  give  no 
present  benefit  whatever  to  the  appellant,  and  even  suppos- 
ing he  should  ever  become  entitled  to  the  lease,  anything  be 
would  be  entitled  to  would  be  represented  by  the  payment 
of  an  extremely  moderate  sum  of  money. 

Now,  my  Lords,  that  being  the  case,  I  do  not  think  it  is 
denied  at  the  bar  that  on  a  covenant  of  this  kind  the  Court 
of  Chancery  before  it  interferes  to  prevent  what  was  said  to 
be  a  departure  from  the  terms  of  the  covenant  must  exercise 
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its  disceretion  with  regard  to  the  whole  of  the  circamstances 
of  the  case — ^it  appears  to  me  that  what  I  have  said  will 
probably  convince  your  Lordships  that  there  is  every  reason 
against  the  exercise,  by  the  Conrt  of  Chancery,  of  its  power 
of  giving  an  injunction,  and  everything  in  favor  of  its  leav- 
ing this  matter  to  be  the  subject  of  damages,  for  any  person 
who  thinks  it  worth  while  to  bring  an  action  for  damages. 
My  Lords,  I  therefore  think,  that  the  case,  so  far  as  it  is 
founded  on  the  covenant,  is  one  which,  looking  upon  it  as 
an  application  for  an  injunction,  entirely  fails. 

Then  with  regard  to  the  question  of  waste :  there  is  no 
doubt  that  the  Court  of  Chancery  exercises  a  jurisdiction  in 
restraining  waste,  and  where  waste  is  committed  in  requir- 
ing an  account  of  the  waste  for  the  purpose  of  recompensing 
the  person  who  has  suffered ;  but  I  apprehend  it  is  perfectly 
clear  that  the  Court  of  Chancery,  acting  in  that  case  in  ad- 
vance of  the  common  law  right,  will,  in  the  first  place,  con- 
sider whether  there  is,  or  is  not,  any  substantial  damage  which 
would  accrue,  and  which  is  sought  to  be  ^prevented,  [723 
and  will  make  that  inquiry.  In  the  present  case  it  appears 
to  me  to  be  extremely  doubtful  whetner  any  jury  could  be 
found,  who,  after  this  work  shall  be  executed  in  the  way 
that  is  proposed,  would  say  that  any  damage  had  been  done 
by  the  work  to  the  inheritance.  And  1  doubt,  farther, 
whether  it  must  not  be  taken  as  clear  from  the  evidence  here 
that  any  jury,  or  any  tribunal  judging  upon  the  question  of 
fact,  would  not  say J;hat,  if  there  be  technically  what  in  the 
eye  of  the  common  law  is  called  waste,  still  it  is  that  ame- 
liorating waste  which  has  been  spoken  of  in  several  of  the 
cases  cited  at  the  bar.  That  which  is  done  if  it  be  technically 
waste — and  here  again  I  will  assume  in  favor  of  the  appellant 
that  it  is  technically  according  to  the  common  law,  waste — 
yet  it  seems  to  me  to  be  that  ameliorating  waste  which  so  far 
from  doing  injury  to  the  inheritance,  improves  the  inherit- 
ance. Now  there  again  the  course  which  the  Court  of  Chan- 
cery ought  undoubtedly  to  adopt  would  be  to  leave  those 
who  think  they  can  obtain  damages  at  common  law  to  try 
what  damages  thev  can  so  obtain.  Certainly,  I  think  here 
again,  the  Court  of  Chancery  would  be  doing  very  great  in- 
jury to  the  one  side  for  the  purpose  of  securing  to  the  other, 
that  slightest  possible  sum  which  would  at  common  law  be 
considered  the  full  equivalent  to  which  he  was  entitled.  My 
Lords,  this  was  the  view,  in  substance,  taken  by  the  Lord 
Chancellor  of  Lreland  and  the  Lord  Justice  of  the  Court  of  Ap- 
peal, who  in  this  respect  differed  from  the  Vice-Chancellor. 
1  must  say  that  I  entirely  concur  with  the  decision  at  which 
24  Eng.  Rep.  60 
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they  arrived,  and  therefore  I  would  advise  your  Lordships, 
and  move  vour  Lordships,  to  dismiss  this  appeal  with  costs. 

Lord  O  Hagan  :  My  Lords,  I  am  of  the  same  opinion. 
I  have  given  much  attention  to  the  case  in  the  coarse  of  the 
argument,  which  was  certainly  very  ably  conducted  from 
beginning  to  end,  and  I  have  no  reason  to  doubt  that  your 
Lordships  ought  to  concur  with  the  view  of  my  noble  and 
learned  friend  on  the  woolsack.  The  first  consideration  in 
the  case  is  I  think  this — and  it  is  one  which  has  not  been 
and  could  not  be  disputed  at  the  bar — that  the  jurisdiction 
as  to  injunctions  in  cases  like  the  present  is  a  jurisdiction  to 
be  exercised  according  to  the  discretion  of  the  Court  of 
724]  Equity.  Lord  St.  *Leonards,  in  the  case  to  which 
reference  nas  been  made,  speaks  of  the  true  mode  of  exer- 
cising that  discretion,  manifestly  assuming  that  the  discre- 
tion exists,  and  ought  to  be  exercised ;  and  that  being  so, 
the  question  is  not  whether  it  should  be  exercised  wildlv, 
indiscreetly,  and  capriciously,  as  has  been  suggested  in  tne 
course  of  the  argument — at  all  events  against  such  an  exer- 
cise a  very  proper  protest  has  been  made — it  must  be  exer- 
cised accoraing  to  settled  principles  and  according  to  the 
order  and  practice  of  courts  of  equity. 

Now  we  have,  I  think,  established  for  the  purposes  of 
this  decision  the  principles  in  this  case  by  which  we  ought 
to  abide.  In  the  case  of  MiUineux  v.  PoweUQ)^  which 
contains  perhaps  the  clearest  dictum  we  have  upon  the  mat- 
ter, two  conditions  as  to  the  exercise  of  jurisdiction  in  cases 
of  waste  have  been  very  clearly  pointed  out,  and  one  at  least 
of  those  conditions  is  expressly  recognized  afterwards  in  the 
Irish  case  of  Coppinger  v.  Oubhinsi^).  Those  conditions 
are  that  the  waste  with  which  a  court  of  equity,  or  your 
Lordships  acting  as  a  court  of  equity,  ought  to  interfere, 
should  be  not  ameliorating  waste,  nor  trivial  waste.  It  mast 
be  waste  of  an  injurious  character — it  must  be  waste  of  not 
only  an  injurious  character,  but  of  a  substantially  injurious 
character,  and  if  either  the  waste  be  really  ameliorating 
waste — that  is  a  proceeding  which  results  in  benefit  and  not 
in  injury— the  Court  of  Equity,  and  your  Lordships  acting 
as  a  court  of  equity,  ought  not  to  interfere  to  prevent  it. 
I  think  that  is  perfectly  well  established.  On  the  other 
hand,  if  the  waste  be  so  small  as  to  be  indifferent  to  the  one 
partjr  or  the  other — if  it  be,  as  has  been  said  by  a  great  au- 
thority in  our  law,  such  a  thing  as  twelvepence  worth  of 
waste,  a  court  of  equity,  and  your  Lordships  acting  as  a 
court  of  equity,  ought  not  to  interfere  on  account  of  the 
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triviality  of  the  matter.  Now,  ia  my  view  of  the  case,  those 
principles  decide  the  question  so  far  as  this  portion  of  it  is 
concerned ;  for  it  appears  to  me  that  we  have  here  estab- 
lished to  the  full  satisfaction  of  yonr  Lordships,  by  a  series 
of  authorities  to  which  I  shall  not  refer,  that  the  waste,  to 
be  of  any  sort  of  effect  with  a  view  to  an  injunction,  must 
be  a  waste  resulting  in  substantial  damage.  Your  Lord- 
ships are  the  judges  not  only  of  the  propriety  of  exercising 
your  discretion,  *Dut  of  the  facts  by  which  the  exer-  [725 
cise  of  that  discretion  ought  to  be  regulated.  Now,  with 
reference  in  the  first  place  to  the  materiality  of  the  waste, 
we  have  in  the  analogy  of  proceedings  in  the  courts  of  law  a 
yerjr  important  guide  for  the  exercise  of  our  equitable  juris- 
Action.  It  is  established  not  only  in  the  case  of  The  Oov- 
emors  of  the  Harrow  School  v.  Alderton{)y  before  Lord 
Eldon,  but  in  every  case,  that  if  there  be  a  trial  at  law,  and 
if  the  result  of  such  trial  is  that  the  jury  is  compelled  to 
give  nominal  damages,  such  as  three  fartnings  in  that  case, 
the  verdict  will  be  entered,  not  for  the  man  who  obtained 
the  nominal  damages,  but  for  the  defendant  in  the  case.  It 
is  rather  an  extraordinary  jurisdiction,  no  doubt — ^it  is  an 
equitable  jurisdiction  exercised  by  a  court  of  law — ^but  it 
seems  to  be  quite  established  and  quite  recognized,  and 
being  so  I  think  it  is  impossible  to  say  that  when  we  come 
to  exercise  our  jurisdiction,  which  is  a  discretionary  jurisdic- 
tion, we  should  act  upon  any  other  principle,  or  to  say  that 
if  we  see  that  the  damage  has  not  really  been  substantial  and 
important,  we  should  do  that  in  a  court  of  equity  accord- 
ing to  our  discretion,  which  even  in  the  strictness  of  a  court 
of  common  law  is  not  done  because  of  the  reason  ^iven. 

I  think  that  the  judgment  in  the  court  below  in  the  first 
instance  went  very  much  upon  the  view  that  the  waste  here 
had  the  effect  of  destroying  the  evidence  of  tiUe.  A  great 
deal  was  said  also  at  the  bar  upon  that  subject,  and  a  great 
deal  certainly  was  said  by  the  learned  judge  who  pronounced 
the  original  judgment  in  this  case.  Now  I  cannot  myself 
see  that  there  is  anything  at  all  in  that.  I  do  not  think 
that  in  the  parti<;ular  circumstances  of  this  case  there  is  any 
interference  with  the  evidence  of  title.  You  may  do  what 
you  please  with  this  particular  building  (according  to  the 
plans  and  views  of  the  parties  connected  with  it),  and  yet 
not  destroy  any  evidence  of  title  at  all.  The  building  is  to 
be  modified — is  to  be  improved — but  it  is  to  remain  where  it 
was,  it  is  to  be  of  the  same  proportions,  it  is  to  have  the 
same  position,  it  is  to  have  the  same  surroundings ;  and  I 
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connot  see  how  what  is  proposed  to  be  done  woald  injure  or 
affect  the  appellant's  evidence  of  title.  Independently  of 
that,  I  think  we  must  take  this  into  account,  that  owing  to 
726]  the  circumstances  in  which  property  *is  now  situated 
in  this  country,  in  Scotland,  and  in  Ireland,  evidence  of  title 
of  this  kind  is  not  at  all  of  the  same  importance  as  it  waa  in 
other  times  and  other  circumstances.  When  you  have  an 
ordnance  survey,  when  you  have  a  registry  of  deeds,  when 
you  have  a  system  of  conveyancing,  the  value  as  evidence 
of  title,  of  a  place  of  this  sort  retaining  its  particular  posi- 
tion, is  very  sensibly  diminished.  At  all  events,  I  see  no 
reason  upon  that  ground  to  hold  that  there  has  been  any 
diminution  of  the  evidence  of  title  of  which  the  lessor  of 
these  premises  can  properly  complain. 

We  have  heard  much  comment,  on  the  one  side  and  the 
other,  with  reference  to  the  length  of  the  term  in  this  case. 
I  do  not  rely  upon  that  as  the  only  circumstance  in  the  case 
on  which  the  judgment  of  the  Court  of  Appeal  should  be 
sustained ;  but  when,  in  a  case  of  this  sort,  we  are  asked  to 
exercise  our  discretionary  jurisdiction,  it  surely  is  material 
to  see  that  the  interest  of  the  individual  who  is  only  to  come 
into  possession  of  the  premises  at  the  end  of  900  years  is  in- 
finitesimally  small  compared  with  the  interest  of  the  man 
who  is  the  tenant,  and  who,  with  his  successors,  is  to  hold 
the  premises  all  that  time,  upon  whom  the  effect  of  our  ex- 
ercise of  this  jurisdiction  would  be  to  tie  up  his  hands,  to 
destroy  their  property,  and  to  inflict  great  damage  upon 
them  during  the  course  of  these  many  centuries  that  are  yet 
to  come.  1  think,  that  being  so,  we  have  only  to  say  this 
in  addition,  that  it  is  scarcely  a  matter  of  possible  contro- 
versy here  whether  or  no  this  change  is  a  beneficial  change. 
We  have  most  conclusive  evidence  that  the  change  will  he 
beneficial.  We  have  the  most  clear  evidence  that,  as  the 
matter  stands,  this  old  dilapidated  store  has  become  use- 
less, I  presume,  to  any  human  being.  Circumstances  have 
changea ;  the  necessity  for  a  store  of  that  kind  has  ceased, 
and  the  result  has  been  that  the  store,  if  it  be  allowed  to 
continue  in  its  present  condition — because  the  parties  are 
compelled  to  leave  it  in  its  present  condition — till  the  end  of 
this  term  of  999  years,  the  whole  premises  will  be  utterly 
valueless ;  whereas,  upon  the  other  side,  if  you  substitute 
for  this  store  the  houses  which  are  contemplated,  you  double, 
you  treble  the  security  of  the  landlord,  and  give  him,  or 
whoever  may  live  at  the  end  of  the  term  of  999  years,  cer- 
tainly not  an  injured  property  but  an  improved  one.    There- 
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fore,  inasmuch  *as  the  waste,  if  waste  there  be,  is  [727 
ameliorating  waste,  and  the  injary  to  the  property  produced 
by  the  waste  is  not  merely  trivial  but  absolutely  non-exist- 
ent, it  appears  to  me  that  upon  that  ground  the  judgment 
of  the  court  below  may  very  fairly  be  maintained. 

Now  there  was  one  case,  I  think  it  is  the  only  case,  re- 
ferred to  by  the  very  able  and  learned  judge  who  had  this 
matter  first  before  him,  the  case  before  Lord  Romilly  to 
which  reference  has  been  made  from  time  to  time,  Smyth  v. 
Carter  ('),  which  would  be  very  sti'ong  authority  if  we  are 
to  take  it  as  expressing,  in  the  words  that  are  used,  the  full 
opinion  of  that  learned  Lord,  and  an  opinion  reached  with 
reference  to  facts  which  have  analogy  to  the  facts  before 
your  Lordships.  But  in  the  first  xnace,  that  was  a  mere 
obiter  dictum  of  Lord  Romilly.  It  was  in  an  interlocutory 
proceeding.  It  was  without  sjij  sort  of  argument ;  and  the 
case  has,  I  think,  no  application  to  the  case  before  your 
Lordships,  and  for  this  important  reason,  that  in  that  case 
the  observations  may  have  been  applied  to  the  limited  in- 
terest of  a  tenant  from  year  to  year,  whereas  we  have  to 
deal  here  with  the  interest  of  a  tenant  for  900  years.  The 
circumstances  are  wholly  different,  the  conditions  are  wholly 
unlike,  and,  therefore,  the  authority  does  not  in  my  opinion 
apply  at  all  to  the  case  before  us. 

Bat  beyond  all  that,  if  the  latter  words  of  the  dictum, 
that  the  landlord  has  a  right  to  exercise  his  own  judgment 
and  caprice  as  to  whether  there  shall  be  any  change,  were 
to  be  taken  in  their  literal  sense,  and  as  applicable  to  this 
case,  the  effect  would  be  to  make  the  landlord  absolute  ar- 
biter of  the  fortune,  good  or  ill,  of  his  tenant  with  reference 
to  these  premises  for  a  period  of  900  years.  Now,  my  Lords, 
I  for  one  should  be  prepared  to  exercise  the  jurisdiction  of 
this  House,  and  say  that  this  is  not  and  cannot  be  the  law. 
Upon  this  ground  I  think  that  the  judgment  may  now  well 
be  sustained. 

As  to  the  matter  of  the  covenant,  my  noble  and  learned 
friend  on  the  woolsack  has  dealt  with  that  so  largely  and 
so  well  that  I  shall  not  msike  any  observation  upon  it,  ex- 
cept to  say  that,  though  it  appears  to  me  that  it  is  not 
necessary  to  ^ve  an  opinion  upon  the  construction  of  that 
covenant,  yet,  looking  at  it  in  its  plain  *and  simple  [728 
sense,  the  word  *^ improvements"  inserted  in  that  covenant 
appears  to  me  large  enough  to  let  in  a  change  of  this  de- 
scription, and  incteed  indicates  that  there  existed  in  the 
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minds  of  those  who  entered  into  that  contract  at  the  time,  a 
very  reasonable  view  that,  the  term  being  so  enormously 
long,  and  the  changes  of  the  world  and  of  society  being  such 
as  they  necessarily  must  be  daring  that  period,  there  ought 
to  be  a  precaution  taken  so  that  in  the  coarse  of  these  many 
centaries  there  might  be  made,  according  to  circamstances, 
changes  which  in  themselves  woald  be  improvements,  ac- 
cording to  the  exigencies  of  society  and  the  position  of  the 
individaals  concerned.  Therefore  I  think  that,  if  it  were 
necessary  to  decide  that  question,  it  would  be  very  difficult 
to  hold  that  there  was  a  breach  of  this  covenant  in  that  pr- 
ticular  regard,  and  that  the  word  "improvements"  might 
not  possibly — I  only  sav  that — might  not  possibly  be  held 
to  reach  a  case  of  this  aescription,  where  it  is  proposed  to 
substitute  for  a  tumble-down  old  store  a  substantial  house 
or  set  of  houses,  from  which  the  tenant  would  derive  a  veiy 
\  fair  income,  and  from  which  the  landlord  would  derive  a 

very  much  enlarged  security.  Therefore,  with  reference  to 
the  covenant,  there  being  no  negative  words  in  it,  it  appears 
to  me  impossible,  having  regard  to  the  authorities,  to  say 
that  if  the  case  of  the  appefiant  fails  with  reference  to  the 
waste,  it  ought  to  succeed  on  the  matter  of  the  covenant. 

On  the  whole,  I  fully  concur  with  my  noble  and  learned 
friend,  that  if  there  be  damage  in  the  case,  a  court  of  law 
can  deal  with  thaLt  question,  and  I  am  quite  clear  that,  our 
jurisdiction  being  discretionary,  our  discretion  ought  to  be 
exercised  in  refusing  the  injunction. 

Lord  Blackburn  :  My  Lords,  I  am  of  the  same  opin  ion. 
The  jurisdiction  of  the  Court  of  Eg^uity  to  enforce  the  spe- 
cific performance,  or  to  grant  an  injunction  to  prevent  the 
breach  of  a  covenant,  is  no  doubt  a  discretionary  jurisdic- 
tion, but  I  perfectly  agree  with  the  view  expressed  by  your 
Lordships  that  the  discretion  is  not  one  to  be  exercised 
according  to  the  fancy  of  whoever  is  to  exercise  the  juris- 
diction of  equity,  but  is  a  discretion  to  be  exercised  ac- 
cording to  the  rules  which  have  been  established  by  a  long 
729]  series  of  ^decisions,  and  which  are  now  settled  to  be 
the  proper  guide  to  judges  in  courts  of  equity.  Without 
professing  to  speak  definitely  as  to  the  every  day  practice  of 
such  courts,  with  which  I  have  not  always  been  familiar,  I 
may  observe,  though  with  diffidence,  that  very  early  in  the 
consideration  of  this  case  I  came  to  the  conclusion  that,  in 
this  particular  instance,  the  judges  of  Appeal  in  Ireland 
were  quite  right  in  exercising  their  discretion  and  refusing 
to  grant  the  injunction. 
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I  will  take  the  qnestion  of  the  covenant  in  the  contract 
first.  Wherever  a  consideration  of  a  covenant,  and  examin- 
ation  into  its  words  and  meaning,  reveal  that  the  plain  inten- 
tion of  the  parties  was  that  the  lessee  might  have  possession  of 
the  land,  whatever  it  may  be,  on  the  express  bargain  that  a 
j)articular  structure  was  to  be  kept  up,  or  a  particular  thing 
was  not  to  be  done,  and  that  the  lessor  stipulated  for  that, 
and  the  lessee  came  in  and  took  possession  of  the  premises 
on  the  terms  that  he  was  to  keep  that  bargain,  there,  as  a 
general  rule,  the  Court  of  Equity  would  not  do  its  duty  if 
it  did  not  enforce  the  contract,  because  mere  damages  would 
not  then  afford  a  sufficient  or  adequate  remedy.  A  very 
good  instance  of  it  was  in  the  case  (')  where  it  appeared 
clearly  that  the  landlord  of  a  house  for  some  reason,  no 
matter  what,  thought  it  desirable  for  him  that  the  house 
should  not  be  used  as  a  ladies  school,  and  accordingly  he  in 
express  terms  in  the  contract  under  which  he  let  the  house, 
bargained  that  it  should  not  be  used  as  a  ladies  school,  and 
a  tenant,  or  an  assignee  of  the  tenant,  came  in,  and  occupied 
the  premises  under  the  contract,  and  yet  proceeded  to  use 
them  as  a  ladies  school.  In  such  a  case  I  say  it  would  have 
been  monstrous  if  a  court  of  equity  had  for  a  moment  hes- 
itated, and  had  said  that  the  using  of  the  premises  as  a 
ladies  school  would  do  the  landlord  no  harm.  The  answer 
would  be  plain,  whether  the  damages  were  great  or  little, 
the  very  bargain,  on  which  the  premises  were  taken,  was 
that  the  tenant  or  his  assignees  should  not  use  them  as  a 
ladies  school,  and  therefore  be  should  of  course  be  prevented 
from  doing  so. 

I  think,  however,  it  would  be  but  seldom  that  you  could 
have  it  appear  distinctly  upon  a  lease  that  it  was  intended 
that  a  thing  should  not  be  done  unless  there  were  negative 
words  used.  Bat  *I  am  not  inclined  for  my  own  [730 
part  to  base  m^  opinion  upon  the  mere  technical  difference 
between  negative  words  and  affirmative  words  in  a  covenant. 
Whether  they  are  negative  words  or  affirmative  words  are 
very  excellent  reasons  in  considering  whether  it  is  meant 
that  the  thing  should  be  done,  or  whether  it  is  not  meant, 
but  I  do  not  think  it  is  advisable  upon  that  ground  to 
say  that  while  negative  words  would  show  prima  facie 
vou  are  not  to  do  tne  thing,  affirmative  words  may  mean, 
out  do  not  necessarily  mean  that,  unless  the  whole  context 
shows  that  sach  is  the  intention  of  the  parties.  Even  where 
there  have  been  negative  words,  circumstances  may  change, 
BO  that  though  the  covenant  still  remains  it  would  not  oe 

(')  Kemp  V.  Bober,  1  Sim.  (N.S.),  517  •  L.  J.  (Eq.),  602. 
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reasonable  that  it  should  be  enforced.  I  think  the  case  of 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Muse- 
um (*)  illustrates  very  well  what  I  mean.-  There  a  covenant 
not  to  raise  a  garden  wall  above  a  certain  height  was  made 
between  the  Duke  of  Bedford  and  Lord  Montagu  when  they 
were  occupying  two  large  houses  with  gardens  adjoining 
each  other,  and  the  covenant  remained  after  Montagu  Honse 
had  been  turned  into  the  British  Museum,  and  after  the 
Duke  of  Bedford's  garden  had  been  turned  into  Bedford 
Square,  and  it  was  then  sought  to  enforce  it  in  eqnity 
against  the  British  Museum ;  the  Duke  of  Bedford  acting 
no  doubt  for  the  benefit  of  the  tenants  of  his  houses  in  the 
square.  What  Lord  Eldon  said  was,  If  he  has  a  right  to 
enforce  the  contract  he  ma^  enforce  it,  but  circumste>nces 
have  been  so  changed  by  time  that  it  is  unjust  and  unrea- 
sonable to  enforce  in  equity  this  contract  against  the  British 
Museum  in  favor  of  Bedford  Square,  though  he  would  en- 
force it  without  much  hesitation  in  favor  of  the  Duke  of 
Bedford  against  Lord  Montagu,  if  they  had  been  both  occu- 
pying their  gardens  at  the  time.  That  strikes  me  at  once  as 
the  common  sense  view  of  the  matter.  As  long  as  it  is  fair 
and  right  and  proper  that  the  court  should  enforce  the  bar- 
gain which  is  made,  the  court  does  enforce  it,  even  although 
it  might  think  the  bargain  a  foolish  one ;  it  is  a  bargain, 
and  l^ing  one  must  be  enforced. 

I  am  inclined  to  think  that  construing  the  covenant  in  the 
present  lease  as  one  would  construe  a  covenant  at  law,  it 
means  that  the  lessee  should  keep  up  the  storehouse  or  stores 
731]  such  as  they  *were,  that  they  were  to  be  kept  repaired 
and  maintained.  And  although  there  are  other  words  to  say 
that  they  are  also  to  maintain  any  improvements  there,  and, 
in  the  second  lease,  that  thej^  are  also  to  keep  up  and  repair 
any  houses  that  may  be  built  (showing  clearly  enough  that 
the  parties  contemplated  that  improvements  of  the  buildings 
might  be  made),  still  I  am  inclined  to  think  that  the  mean- 
ing of  the  covenant  was  that  the  stores  should  be  kept  and 
maintained  and  repaired ;  and  to  pull  them  down  and  make 
a  serious  alteration  of  them,  however  it  might  appear  to  im- 

Srove  the  property,  would  be  a  breach  of  that  contract.  I 
o  not  think  it  is  necessary  to  decide  that,  but  I  think,  pat- 
ting it  in  the  most  favorable  way  that  it  can  be  put  for  the 
appellant,  the  contract  may  be  said  to  bear  that  meaning, 
and  I  will  assume  it  bears  that  meaning ;  but  1  am  equally 
clear  that  no  one  after  reading  that  contract,  and  having  no 

Q)  2  My.  <&  K.,  552. 
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regard  to  the  technical  point  as  to  there  bein^  affirmative  or 
negative  words,  coald  say  there  is  anything  m  that  contract 
that  amounted  to  a  stipulation  such  as  the  one  which  I  have 
mentioned  of  not  using  the  house  as  a  ladies  school.  There 
is  nothing  in  the  covenant  which  would  be  of  the  essence  of 
the  contract,  or  a  stipulation  of  that  sort  which  would  lead 
a  court  of  equity  in  its  discretion  to  say  that  the  parties  have 
bargained  that  this  should  be  a  store,  and  never  should  be 
changed  from  a  store,  and  that  therefore  the  bargain  so  made 
shall  be  kept  in  force  for  the  999  years. 

When  a  oargain  of  that  sort  is  made,  the  question  as  to 
whether  the  Court  of  Equity  would  or  would  not  interfere  to 
enforce  it  must  depend  upon  circumstances.  A  case  might 
very^  well  arise  where  affirmative  words  involve  a  negative. 
I  think  myself  the  true  construction  of  saying  I  will  main- 
tain a  storehouse  involves  the  negative — I  will  not  pull  it 
down.  But  when  a  court  of  equity  has  to  consider  whether 
it  shall  interfere,  it  would  take  into  its  view  these  grounds — 
I  will  not  repeat  them — which  the  Lord  Chancellor  has  men- 
tioned to  be  considered.  Is  it  a  contract  which  must  be  en- 
forced because  damages  will  be  inadequate  i  No.  In  the 
case  of  the  school  it  was  so.  Is  it  a  case  in  which  irreparable 
mischief  and  damage  would  be  done  by  pulling  down  the 
storehouse  {  I  do  not  say  there  could  not  be  such  a  case, 
and  a  very  Important  element  to  consider  is  whether  the  term 
of  the  lease  be  *long  or  short.  In  such  a  case  as  that  [732 
of  Smyth  V.  Carter  (*),  if  it  could  be  really  established  that 
there  was  a  tenancy  from  year  to  year,  and  that  the  notice 
to  quit  would  expire  at  the  end  oi  eighteen  months,  I  am 
not  at  present  required  to  say,  and  I  do  not  decide,  that  a 
court  of  equity  might  not  say,  that  when  a  man  was  pulling 
down  the  house  for  the  purpose  of  making  improvements, 
snch  an  act  would  be  irreparable.  The  court  might  say  to 
the  tenant :  You  are  going  to  build  a  brewhouse  which  you 
say  would  be  much  better,  but  ^ou  will  not  finish  that  brew- 
hpuse  before  your  notice  to  quit  expires.  You  cannot  get 
any  good  out  of  it,  your  alteration  is  one  which  can  do  you 
no  good,  and  which  the  landlord  says  he  objects  to  strongly, 
and  upon  such  a  matter  as  that  I  think  he  would  be  entitled 
to  exercise  his  own  will,  though  that  might  not  be  an  advan- 
ta^  to  him. 

I  am  not  by  any  means  prepared  to  say  a  court  of  equity 
would  not  interfere  there  and  grant  an  injunction,  and  very 
properly.  But  when  we  come  to  such  a  case  as  this,  where 
there  was  originally  a  long  term  of  999  years  of  which  up- 

(»)  18  Beav.,  78. 
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wards  of  900  still  remained  to  ran,  and  the  premises  as  they 
are  proposed  to  be  altered  will  evidently  be  more  than  ample 
secarity  for  the  rent,  the  risk  of  damage  to  the  plaintiff  is 
extremely  small,  and,  as  was  pointed  oat  by  the  noble  and 
learned  Lord  on  the  woolsack — I  will  not  repeat  it — the  cer- 
tainty of  inconvenience  and  injary  to  the  tenant  is  very 
great ;  therefore  it  seems  to  me  upon  these  grounds,  so  far 
as  the  covenant  is  concerned,  the  judges  of  Appeal  were 
quite  right,  in  the  exercise  of  their  discretionary  power,  to 
refuse  to  grant  an  injunction  to  prohibit  the  alterations  on 
the  ground  of  the  covenant.  My  Lords  I  have  already  said 
that,  whilst  I  feel  no  doubt  about  that,  I  am  very  glad  that 
the  Lord  Chancellor,  who  has  had  so  much  more  experience 
in  equity  matters,  has  taken  the  opportunity  of  stating  the 
course  of  practice  in  the  courts  of  equity  m  dealing  with 
these  matters,  which  practice  agrees  exactly  with  what  seems 
to  me  to  be  the  common  sense  of  the  thing,  as  derived  from 
the  considerations  as  to  what  would  be  trie  effect  of  cove- 
nants of  this  sort. 

Now,  as  to  the  question  of  waste,  I  think  that  is  even  still 
clearer. 

The  old  writ  of  waste  is  gone,  and  we  have  nothing  to  do 
733]  with  *it  now,  but  an  action  in  the  nature  of  waste 
still  exists  in  the  courts  of  common  law.  It  is  perfectlv  clear 
that  in  an  action  of  waste  you  cannot  recover  nominal  dam- 
ages only,  you  must  get  real  damages.  The  jurors  must  not 
find  for  you  unless  tney  think  there  is  substantial  and  real 
damage.  Now,  as  to  what  constitutes  real  damage,  it  is 
clear  that  in  a  case  where  jurymen  found  three  farthings 
they  found  no  damages  at  all ;  and  in  the  case  of  Doe  d. 
Orubb  V.  Lord  Burlingion  {^)j  where  it  was  a  question 
whether  it  was  waste  so  as  to  forfeit  a  copyhold,  the  proba- 
bilities are  that  the  pulling  down  of  a  barn  there  was  not 
waste,  because  it  was  a  taking  down  of  an  old  structure 
which  had  become  practically  useless,  and  the  act  was  not 
an  injury  to  the  inheritance  at  all.  But  even  supposing 
there  was  an  injury,  and  that  there  was  something  for  which 
there  might  be  damages  recovered,  is  it  obligatory  upon  a 
court  of  chancery  to  grant  an  injunction  to  prevent  it  under 
all  circumstances  ?  I  think  not.  I  think  it  goes  on  much 
the  same  principles  as  have  been  mentioned  before.  I  find 
in  that  case  of  Oreene  v.  Cole  (*)  it  is  laid  down  that  the 
Court  of  Equity  would  not  interfere  and  grant  an  injunction 
to  restrain  waste  where  the  damages  are  trivial.    Lord  £1- 

0)  6  B.  4  Ad.,  517,  0  2  Wms.  Saund.,  262. 


VoL  m]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  483 

H.1^  (I.)  Doherty  v.  AUman.  1878 

don,  in  TJie  0(ycemor8  of  Harrow  School  v.  Alderton  ('), 
mentioned  the  practice  which  the  courts  of  law  have  estab- 
lished, that  they  would  not  enter  judgment  for  the  defen- 
dant where  the  damages  were  very  small.  Blackstone 
saysO  twelvepence,  but  what  the  value  of  that  twelVe- 
pence  was  you  must  go  back  to  the  days  of  King  Richard  to 
ascertain.  I  suppose  it  would  be  a  larger  sum  than  now, 
bat  still  a  small  sum.  I  do  not  know  whether  stronger  words 
could  be  used  than  those  of  Lord  Eldon  as  to  what  was  or 
was  not  trivial.  That  was  his  view  of  the  matter.  In  the 
case  Mr.  Kslj  was  referring  to('),  the  jury  found  it  was  im- 
proving waste,  but  it  was  held  to  be  waste  ''  notwithstand- 
ing the  melioration,  by  reason  of  the  alteration  of  the  nature 
of  the  thing,  and  the  evidence  thereof,"  and  the  jury  gave 
a  verdict  accordingly  with  100  marks  damages,  and  the  Lord 
Chancellor  seems  to  have  ^entertained  the  suggestion  [734 
that  he  might  relieve  the  defendant  from  that  verdict. 
What  the  ]x>rd  Chancellor  did  was  at  the  defendant's  in- 
stance, who  had  these  damages  awarded  against  him.  The 
re]>ort  is  rather  unintelligible,  but  it  is  evident  that  the  Lord 
Chancellor  so  far  from  thinking  that  the  Court  of  Equity 
would  be  bound  to  grant  its  aid  to  enforce  proceedings  for 
waste  where  the  property  was  actually  improved,  though  its 
nature  was  altered,  entertained  serious  doubt  whether  he 
would  give  relief  in  such  a  case.  But  when  you  come  to  the 
later  cases,  I  think  they  are  all  uniform,  that  if  the  waste  be 
something  that  would  improve  or  would  only  trivially  affect 
the  inheritance,  the  court  .will  not  interfere.  Lord  Chancel- 
lor Sugden,  in  the  case  in  Ireland  {*)  which  has  been  cited, 
explains  that  point,  I  think,  very  clearly.  In  the  particular 
case  where  the  waste  was,  he  did  grant  the  injunction — and 
that  is  intelligible  enough — where  from  inadvertence  in 
granting  a  long  lease,  a  lease  renewable  forever,  mines  or 
something  of  that  sort  which  were  not  known  or  thought  of 
were  not  included  in  the  lease,  and  where  the  landlord  could 
not  enter  upon  the  mines  because  he  did  not  reserve  the 
power,  the  only  thing  to  be  done  under  the  circumstances 
was  for  the  lessor  and  lessee  to  make  an  agreement  as  to  how 
they  should  divide  the  profits  of  the  mines.  That  was  ob- 
viously the  right  course  to  take.  Now,  in  such  a  case  as 
that,  where  the  tenant  chooses  to  take  upon  himself  to  carry 

(<)  2  B.  <fr  p.,  86.  sea  259  n. ;  Cole  ▼.  Orem,  1  Lev.,  109, 

(*)  3  Com.,  228.  see  p.  111. 

(«)  Greene  y.  Cole,  2  Widb.  Sannd.,  262,        {*)  Coppmger  y.  Qvhlntu,  8  J.  A  Lai, 

897. 
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away  the  minerals  bodily,  it  seems  but  right  he  shoald  not 
be  allowed  to  do  that,  and  that  there  should  be  an  ininnc- 
tion  to  prevent  it.  That  was  exactly  the  case  before  Lord 
Chancellor  Sugden.  It  was  not,  however,  a  case  of  a  mine 
of  copper  ore,  out  was  a  turbary  from  which  the  lessee  was 
cutting  the  peats  and  selling  them  at  the  rate  of  £300  or 
£400  a  ^ear,  and  deriviug  a  large  revenue  from  their  sale,  it 
was  quite  plain  that  the  lessor  was  entitled  to  say,  '^  You 
have  no  right  whatever  to  cut  and  carry  away  this  turf  of 
mine  without  my  consent,  and  mv  consent  you  must  pay 
for — ^you  must  make  a  bargain,''  and  that,  I  take  it,  was 
the  ground  upon  which  Lord  Chancellor  Sugden' s  decision 
rested.  I  have  no  occasion  to  say  whether  that  was  right  or 
wrong,  but  it  was  intelligible,  and  very  different  from  the 

? resent  case.  Here  .the  whole  story  shows  that  if  there  be 
35]  *waste,  and  I  think  it  very  doubtful  that  a  jury 
would  say  there  had  been  a  real  substantial  damage  even  to 
the  value  of  a  shilling,  the  mischief  that  would  accrue  to  the 
tenant  from  forbidding  him  to  make  this  alteration  would 
be  so  very  great,  and  the  mischief  which  could  possibly, 
upon  any  reasonable  contemplation  of  the  matter,  accrue  to 
the  plaintiff,  the  lessor,  would  be  so  very  small  and  remote, 
that  I  think  that  upon  that  ground  the  court  was  quite  right 
in  saying  that  their  discretionary  power  to  restrain  shoald 
not  be  exercised. 

I  will  only  say  one  word  about  the  alteration  of  evidence 
of  title.  I  can  perfectly  understand  that  five  or  six  hundred 
years  ago  that  was  an  extremely  serious  matter,  that  where 
the  evidence  of  title  depended  entirely  upon  the  memory  of 
witnesses,  to  change  a  meadow  into  a  wood  or  a  wood  into 
a  meadow  would  have  been  a  serious  matter  as  far  as  regards 
the  evidence  of  title.  After  a  few  vears  i t  ^ight  be  very  diffi- 
cult to  trace  which  had  been  which.  But  now-a-days,  when 
there  are  ordnance  surveys,  and  where,  as  in  Ireland,  there 
is  a  court  especially  dealing  with  the  titles  to  estates,  giving 
titles,  and  where  the  property  is  marked  out  on  a  map, 
which  map  can  be  identified  with  the  ordnance  map— and 
these  maps  it  may  well  be  supposed  will  continue  to  exist 
and  may  be  referred  to  to  the  end  of  the  term — any  damage 
in  reeard  to  evidence  of  title  is  quite  wild  and  chimerical,  or 
is  at  least  merely  nominal.  I  think,  if  it  is  put  in  that  way, 
it  would  scarcely  be  gravely  said  that  a  Court  of  Equity 
should  grant  an  injunction  or  that  the  court  should  act 
upon  the  rules  of  a  former  time  and  grant  an  injunction,  be- 
cause of  a  theoretical  absurdity  such  as  a  supposed  injury 
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to  title.     I  think  therefore,  upon  the  whole,  that  the  deci- 
sion of  the  Court  of  Appeal  was  perfectly  right,  and  should 
be  affirmed  with  costs. 
LoBD  Gordon  entirely  concurred. 

Order  of  the  Court ^of  Appeal  in  Ireland  affi/TToed; 
and  appeal  dismissed  with  costs. 

Lords^  Journals^  2d  April,  1878. 

Solicitors  for  the  appellant :   Ehighes^  Hooker  &  Butten- 
shav). 
Solicitor  for  the  respondents :  Oeo.  K.  Sherlock^  Dublin. 

See  23  Eng.  Rep.,  331  note  ;  Id.,  576  been  exercised  so  as  to  become  actually 

note.  appurtenant  to  land,  and  which  is  not 

As  to  what  passess  as  an  appurte-  essential  to  its  use  and  enjoyment,  will 

nant,  see  13  Am.  Dec.,  657  note.  not  pass  by  a  conveyance  of  the  land 

K.,  the  plaintiff,  a  barrister  and  so-  without  an  express  grant  of  the  ease- 

licitor  who  had  been  in  the  habit  of  ment. 

acting  professionally  for  the  defendant.        When  consent  is  ^ven  to  the  use  of 

purchased  from  the  defendant  a  "  cot-  land  for  the  construction  of  a  mill-race, 

tage  and  lot  on  the  southeast  comer  of  the  use  from  its  nature  must  be  re- 

Gerrard  and  Jarvis  streets,  in  Toronto,"  garded  as  permanent ;  and  where  money 

the  oonyeyance  for  which  was  prepared  is  expended  upon  the  strength  of  the 

by  the  plaintiff  under  the  short  forms  consent,  an  easement  Is  created  which 

of  conveyances    act,    describing   the  is  irrevocable,  and  may  be  transferred 

premises  by  metes  and  bounds.     These  in  connection  with  the  estate  to  which 

premises  and  a  small  additional  portion  it  is  appurtenant :    The  Decorah,  etc, 

of  land  were  occupied  by  one  L.  as  ten-  o.  Greer,  49  Iowa,  490. 
ant  of  the  defendant,  and  at  the  ex-        Where  the  owner  of  two  or  more 

treme  limit  thereof  was  a  water-closet  tenements  sells  one  of  them,  or  the 

which  had  been,  and  at  the  time  of  the  owner  of  an  entire  estate  sells  a  por- 

eonveyance  to  the  plaintiff,  was  used  tion,  the  vendee  takes  the  tenement  or 

with  the   premises.      Held,  that  the  portion  sold,  with  all  the  benefits  which 

water-closet  passed  as  appurtenant  to  appear  at  the  time  of  its  sale  to  belong 

the  cottage,  although   distant   nearly  to  it,  as  between  it  and  the  property 

two  feet  from  the  extreme  limit  of  the  which  the  vendor  retains, 
land  conveyed  to  the  plaintiff,  and  the        But  no  burden  or  servitude  can  be 

defendant  swore  that  he  had  never  in-  imposed  by  the  vendor  upon  the  tene- 

tended  to  convey  any  interest  therein  ments  or  portion  sold,  in  favor  of  the 

to  the  plaintiff :    Kerr  v.  CoghiU,  25  propertv  retained  by  him,  in  dero^- 

Grant's  Chy.,  179.  tion  of  his  grant,  without  a  reservation 

A  deed  of  that  portion  of  a  farm  ly-  expressed  in  the  grant,  unless  both  an 
ing  on  the  north  side  of  the  road  ex-  apparent  sign  and  servitude  existed, 
oepted  one  half  of  a  house  and  bam  on  ^e  parts  of  the  tenements  or  por- 
thereon,  the  grantor  owning  the  residue  tions  sold,  in  favor  of  the  property  ro- 
of the  farm  on  the  other  side.  Held,  tained,  and  the  easement  claimed  is 
that  the  term  bam  included  the  sheep-  strictly  necessary  to  the  enjoyment  of 
shed  connected  with  it ;  and  that  the  the  property  retained  :  Outerbridge  «. 
land  on  which  it  stood,  and  the  bam-  Phelps,  45  N.  Y.  Sup.  Ct  B.,  555,  58 
yard  fenced  and  used  with  the  bam.  How.  Pr.,  77.  . 
were  within  the  exception  under  the  A  deed  of  a  lot  of  land  described  it 
general  term  bam,  as  applicable  for  as  bounded  on  two  sides  by  streets,  on 
the  purposes  for  which  the  building  the  third  side  by  a  passage  way,  and  on 
and  land  were  used  at  the  time  of  the  fourth  side  by  another  lot.  The 
the  grant :  Cunningham  9.  Webb,  69  conveyance  was  subject  to  a  condition, 
Maine,  92.  that  the  front   line  of   the  building 

A  right  of  easement  which  has  never  should  be  a  certain  distance  from,  and 
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parallel  to,  one  of  the  streets,  which  » less,  erect  any  hoagh-house  on  the  mar- 
was  named  ;  and  also  a  condition  that  c^n  of  the  ocean  bank  of  the  lot,  or  unj 
no  dwelling  house  or  other  building,  bath  house  at  the  foot  of  the  bank, 
except  the  necessary  out-buildings,  Held,  that  the  construction  of  a  paril- 
should  be  erected  on  the  rear  of  the  ion  along  the  entire  ocean  front  of  the 
lot  At  the  time  the  deed  was  executed  lot  (even  though  of  no  greater  height 
there  were  buildings  on  the  land,  and  than  a  bough  house)  is  a  yiolation  of 
the  deed  stated  that  the  buildings  then  the  covenant,  both  from  its  extent  and 
on  the  land  conformed  with  the  condi-  its  obstruction  of  the  view.  The  fact 
tions.  Held,  that  there  was  no  ambi-  that  a  portion  of  such  pavilion  extends 
guity  as  to  what  portion  was  to  be  below  high-water  mark,  upon  lands 
deemed  the  rear  of  the  lot.  belonging  to  the  state,  is  no  josUfica- 
A  deed  of  a  lot  of  land  contained  the  tion  for  its  erection  in  violation  of  the 
condition  that "  no  buildings  which  may  covenant. 

be  erected  on  said  lot  shall  be  less  than  The  owner  of  land,  the  surface  water 
three  stories  in  height,  exclusive  of  the  from  whidi  usually  flows  over  his 
basement  and  attic,  nor  have  exterior  neighbor's  lands,  has  no  right  to  pennit 
walls  of  any  other  material  than  brick,  it,  after  being  mixed  with  noxioas  mat- 
stone,  or  iron,  nor  be  used  or  occupied  ter  on  his  land,  to  flow  on  the  lands  of 
for  anv  other  purpose,  or  in  any  other  his  neighbor  :  Quatry  v,  Lelasd,  31 
way,  than  as  a  dwelling  house,  for  the  N.  J.  Eq.  R.,  885. 
term  of  twenty  years "  from  a  certain  If  a  proprietor  in  a  row  of  hooses 
day.  Held,  that  the  limitation  of  time  wishes  their  symmetry  in  height  or 
applied  only  to  the  mode  of  use  and  otherwise  to  be  maintained,  and  if 
occupation,  and  not  to  the  height  of  there  is  a  sufficient  stipulation  to  this 
the  buildings  or  the  materials  of  the  effect  in  his  title,  it  will  be  enforced 
outer  walls :  Keening  v,  Ayling,  126  though  the  restriction  be  no  longer 
Mass.,  404.  necessaiqy  or  reasonable,  and  the  inter- 
Lands  bordering  on  the  ocean  by  a  est  to  enforce  it  be  merely  sesthetical ; 
bluff  were  conveved  expressly,  subject  and  it  will  be  no  good  answer  that 
to  a  covenant  that  the  grantee,  his  other  building  stipulations,  eqaallj  en- 
heirs,  &c.,  would  not  at  any  time  there-  forceable,  have  been  contravened  with- 
after  build,  or  suffer  to  be  built,  erected  out  exception  being  taken,  for  in  such 
or  moved,  any  building  or  structure  on  a  case  acquiescence  goes  no  farther 
any  part  of  the  lot  eastward  of  a  desig-  than  the  tMng  acquie^ed  in  :  Stewart 
nated  line,  and  that  they  would  not  «.  Bunten,  15  Scottish  Law  Reporter, 
suffer  to  be  done  any  act,  matter  or  780. 

thing  which  might,  at  any  time  there-  As  to  right  to  light  and  air  being  ac- 

after,  in  anywise  obstruct  or  interfere  quired  by  adverse  user,  see  Ring  c. 

with  the  view  or  prospect  from  the  ad-  Fugsley,  2  Pugsley  &  Burbrid^,  New 

joining  hotel  of  the  grantor,  across  that  Brunswick,  803 ;   Hayden  v.  Catcher, 

Eart  of  the  lot,  but  that  the  grantee,  81  N.  J.  Eq.,  217. 
is  heirs,  or  assigns,  might  neverthe- 
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[8  Appeal  Caaes,  786.] 

H.L.  (Sc.),  April  15,  1878. 

[HOUSE  OF   LORDS.] 

*DuKE  OF  Sutherland,  Appellant;   Sib  Charles    [736 

W.  A.  Ross,  Bart.,  Respondent. 

Salmon  Fiahingt — SuUtUa — Superior  and  Inferior  Heritora — Breetion  on  Foreehore 

improvinff  Fishing, 

A  proprietor  of  salmon  fishings  in  an  estuary  opposite  his  estate,  restored  the 
foreshore  by  an  embankment  16  inches  higher  than  the  original,  which  had  been 
Bwept  away  by  the  tide,  and  this  he  did  for  the  legitimate  purpose  of  confining  the 
river  to  its  proper  channel,  and  to  protect  his  shore,  and  not  as  a  device  to  obstruct 
or  catch  fish.  The  effect  of  thus  raising  the  embankment  was,  not  to  prevent  or  to 
substantially  impede  the  passage  of  salmon,  idthough  it  did  to  some  extent  dday 
them  and  alter  tne  course  which  they  would  take  in  ascending  the  estuary,  and  so 
&cilitated  their  capture  by  the  proprietor  : 

Held,  that  the  raising  the  emoankment  was  not  an  illegal  obstruction  within  the 
9>eaoing  of  the  Salmon  fishery  Acta 

In  1876  the  Dake  of  Sutherland,  as  proprietor  of  yalaa- 
ble  salmon  fishings  on  the  River  Shinn,  which  runs  into  the 
K^le  of  Oykell  or  Sutheriand,  several  miles  above  the  lands 
of  Bonar,  raised  this  action  against  the  respondent,  Sir 
Charles  Ross,  of  Balnagown,  Baronet,  proprietor  of  the 
lands  of  Bonar,  and  the  salmon  fishings  ex  adverso  those 
lands;  and  also  a^inst  Messrs.  Powrie  and  Pitcaithley, 
tenants  of  Sir  Charles  Ross  in  the  Bonar  salmon  fishings ; 
to  have  it  declared  that  certain  artificial  erections  in  the 
river  or  estuary  of  the  River  Oykell,  near  Bonar  Bridge, 
wexe  fixed  obstructions  to  the  passa^  of  salmon  and  other 
fish  of  the  salmon  kind ;  or  otherwise  that  the  same  were 
erections  made,  or  materially  enlarged,  with  a  view  of  un* 
daly  facilitating  the  capture  of  salmon,  to  the  ])rejudice  of 
the  appellant :  and  that  the  obstructions  were  illegal,  and 
ought  to  be  removed. 

Messrs.  Powrie  and  Pitcaithley,  considering  their  interests 
as  sufficiently  represented  by  Sir  Charles  Ross,  did  not  re- 
sist the  action. 

The  erections  complained  of  on  the  respondent's  property 
are  situated  within  tne  estuary  of  the  River  Oykell,  in  what 
is  known  as  the  Kyle  of  Oykell,  which  is  an  arm  of  the  sea 
running  inland  from  Dornoch  for  about  forty  miles  within 
the  limits  specified  in  *the  old  Scotch  Salmon  Pish-  [737 
ery  Acts.  The  action  of  the  tide  and  stream  has  separated 
a  long  narrow  strip  of  ground  from  the  land  of  Bonar  on 
the  west  side  of  the  main  channel  of  the  river.  It  is  at  both 
ends  of  this  island  that  the  banks  have  been  raised  by  the 
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respondent;  the  upper  bank  being  marked  'M,  5,"  and 
the  lower  one  J5^,  ^  on  the  plan  annexed.  Between  the 
mainland  of  Bonar  and  the  island,  a  side  channel  of  the  Kyle 
has  been  formed  60  to  100  feet  wide,  leading  from  Kincar- 
dine Bay  (a  large,  shallow  expanse  formed  by  the  Kvle  sud- 
denly widening  out  towards  the  west  lust  below  the  lands  of 
Bonar)  into  the  Kyle  near  Bonar  Bridge.  At  the  upper 
end  of  this  channel  there  was  a  bank  at  A,  B^  from  1  to  2 
feet  above  low  water,  which  was  covered  in  less  than  an 
hour  of  the  tide  beginning  to  flow,  and  the  channel  then 
formed  a  passage  for  the  fish  from  the  southwest  portion  of 
the  bay  into  the  main  channel,  and  so  to  the  upper  waters. 
About  thirty  or  forty  years  ago,  it  is  alleged,  the  appellant, 
then  the  tenant  of  the  Skibo  fishing  on  the  opposite  or  north- 
east side  of  the  river,  ex  adverso  the  respondent's  lands  of 
Bonar,  erected  a  bulwark  of  stones,  JT,  j&,  which  was  added 
to  in  1867,  and  the  effect  was  to  throw  the  water  to  a  consid- 
erable extent  on  to  the  west  side  of  the  main  channel,  and 
gradually  to  wear  away  the  bank  F^  (?,  JT,  of  the  island  on 
the  respondent' s  property.  This  bank  was  9  inches  higher 
than  low  water. 

In  1862  and  1864  the  respondent  was  compelled  to  repair 
this  bank  to  keep  the  water  from  flowing  from  the  main  chan- 
nel into  Kincardine  Bay,  and  thus  injuring  his  fishery.  In 
the  autumn  of  1866,  or  spring  of  1867,  the  bank  F^  M^mA 
again  swept  away  by  the  force  of  the  river,  and  it  was  then 
lengthened,  strengthened,  and  raised  16  inches,  being  made 
4  feet  wide.  This  structure  was  280  yards  long,  and  was 
covered  at  full  tide. 

In  1874  Messrs.  Powrie  and  Pitcaithley,  who  had  rented 
the  fishing  of  Bonar,  raised  the  bank,  A,  B^  at  the  upper 
end  of  the  island,  and  connected  the  main  land.  This  em- 
bankment blocked  up  the  channel  'between  the  lands  of 
Bonar  and  the  island  ;  it  was  4  ft.  4  in.  high  and  68  yards 
long,  and  within  about  a  foot  of  high  water  of  ordinary 
spring  tides  (*). 

738]  *The  appellant  pleaded  that  both  the  obstructions 
being  of  the  character  of  obstructions  prohibited  by  the 
statutes (*),  and  being  within  a  river  and  its  estuary,  and  in 
a  locality  falling  within  the  prohibitions  of  the  Salmon  Fish- 
ery Acts,  were  illegal  and  ought  to  be  removed.  Or  other- 
wise, that  they  were  illegal  as  they  were  fitted  and  designed 

(*)  The  facts  and  evidence  in  the  case    agree  with  the  conclusions  arrived  at  hy 
are  fully  dealt  with  in  the  judgment  of    the  other  Law  Peers. 
Lord  Gordon,  post^  p.  749,  who  did  not        (')  See  tn/ra,  p.  789. 
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nndaly,  and  by  artificial  means,  to  facilitate  the  capture  of 
salmon  by  the  respondent  and  his  tenants. 

The  respondent  maintained  that  the  erections  were  not 
within  the  statutes,  bat  were  only  a  legal  exercise  of  his 
rights  of  property,  and  necessary  for  the  protection  of  his 
foreshore  and  fishings.  They  did  not  obstruct  the  free  run 
of  salmon,  and  were  not  erected  for  the  pui^se  of  enabling 
the  respondent  to  fish  in  any  illegal  or  unfair  manner. 

After  proof  the  Lord  Ordinary  (*)  found  that  the  bulwark 
erected  at  the  upper  part  of  the  island  (A,  B)  was  illegal 
and  was  a  fixed  obstruction  to  the  passage  of  salmon,  and 
ordered  it  to  be  removed ;  but  as  to  the  lower  embankment 
(^,  J7),  the  Lord  Ch-dinary  held  that  it  was  not  illegal. 
Against  this  interlocutor  the  appellant  reclaimed;  the  re- 
spondent acquiescing  in  the  judgment. 

The  Second  Division,  on  the  ^th  of  May,  1877,  confirmed 
the  Lord  Ordinary's  interlocutor  (*). 

On  the  appeal  to  the  House, 

Feb.  19,  21,  22.  Mr.  J.  B.  Balfour j  and  Mr.  Mackintosh 
(of  the  Scotch  bar),  contended,  for  the  appellant,  that  the 
lower  raised  embankment  {F^  H)^  which  had  not  been 
ordered  to  be  removed,  was  also  an  illegal  obstruction. 
Anything  which  tended  to  obstruct  the  free  passage  of  sal- 
mon came  under  the  Scotch  Fishery  Acts.  This  embank- 
ment was  not  only  an  obstruction  to  the  passage  of  fish,  but 
was  also  an  obstruction  in  the  sense  of  affording  undue  facil- 
ities for  their  capture.  It  impeded  and  kept  the  fish  linger- 
ing about  until  th^  fell  into  the  resi)ondent'8  nets,  for  the 
fish  coming  from  Kincardine  Bay  up  the  west  channel  be- 
tween the  island  and  the  mainland,  would  not  find  enough 
water  to  float  them  over  the  natural  bank  at  the  upper  end, 
into  the  main  channel  near  Bonar  Bridge.  They  would  then 
either  linger  in  the  channel,  or  fall  *back  into  the  [739 
bay,  and  in  either  case  would  be  taken  by  the  respondent's 
nets;  or,  being  compelled  to  come  round  the  end  of  the 
lower  embankment  (-F,  H\  they  were  caught  by  the  fisher- 
men ex  adderso  the  land  of  Skibo.  The  Skibo  fishings  were 
also  rented  l^  Messrs.  Powrie  and  Pitcaithley.  Thus  the  em- 
bankment, Py  H^  acted  as  a  stake  net  would  in  guiding  the 
salmon  into  a  place  where  it  was  difficult,  if  not  almost  im- 
possible, for  them  to  escape  (').  Since  the  erection  {F^  H) 
was  made  in  1867,  the  respondent  had  used  more  boats  and 
nets  than  he  had  previously  done,  and  had  fished  every  tide. 
The  embankment  more  directly  &cilitated  the  capture  of 

(<)  Lord  Toang.  O  Scotch  Cases,  401  Series,  toL  It,  p.  766. 

O  BncluDuui's  Renutrkable  Cases,  254. 

24  Eno.  Rep.  62 
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fish,  by  affording  the  means  of  casting  and  drawing  the  nets, 
where  it  was  not  possible  to  do  so  before.  If  the  respond- 
ent's fishing  and  foreshore  had  been  injured  by  the  bulwark 
erected  ex  adverse  the  Skibo  lands  on  the  opposite  shore, 
his  proper  course  would  not  be  to  raise  a  counter  embank- 
ment, but  to  obtain  by  legal  means  the  removal  of  the  Skibo 
bulwark.  There  was  no  doubt  that  the  embankment  was 
an  obstruction  in  purpose  and  design,  and  illegal  under  the 
Acts  1424,  c.  11 ;  1427,  c.  6 ;  1469,  c.  38 ;  1477,  c.  73,  or  1478, 
c.  6 ;  1488,  c.  16 ;  1489,  c.  15 ;  1563,  c.  68 ;  1579,  c.  89 ;  1581, 
c.  3 ;  1685,  c.  20 ;  1696,  c.  33 ;  1698,  c.  3 ;  1705,  c.  2  C). 
These  statutes,  although  in  terms  applying  only  to  particular 
fixed  engines,  or  particular  modes  of  fisning,  had  been  ex- 
tended by  analogy  so  as  to  include  and  struLe  at  every  de- 
scription of  barrier  or  permanent  erection :  see  OrarU  v. 
Mc  William  (').  A  structure  which  even  to  an  inconsiderable 
extent  impedes  or  delays  fish  may  become  an  obstruction  by 
serving  directly  or  indirectly  to  facilitate  their  captura 
And  it  was  of  no  importance  whether  the  structure  be  itself 
an  engine  for  the  capture  of  the  fish,  or  guides  them  aboat 
a  point  where  they  may  be  captured :  OunningTiam  v.  Tay- 
lor (•) ;  Copland  v.  Maxv>eU  (*) ;  Hay  and  Husband  v.  Mag- 
istrates of  Perth  (•) ;  see  also  Lord  KinnouU  v.  Hunter  ( ). 
There  had  alwavs  been  a  channel  from  the  Kyle  at  the  lower 
740]  end  of  the  *island  {F^  H)  into  Kincardine  Bay,  and 
it  was  illegal  to  erect  an  embankment  in  the  aZveo^  which 
would  have  the^  effect  of  injuring  the  rights  of  fishing  pro- 
prietors :  Forbes  v.  Smith  ().  The  evidence  proved  that  the 
erection  had  been  made  for  the  sole  purpose  of  improving 
the  Bonar  fishing,  and  the  respondent  was  not  entitled  to 
make  such  an  erection :  The  DuJce  of  Queensberry  v.  The 
Marquis  ofAnnandale  (').  Therefore  the  obstruction  should 
be  removed,  as  being  illegal  and  injurious  (*)  to  the  appel- 
lant's fishings  higher  up  the  river. 

The  Lord  Advocate  (Rt.  Hon.  WiUiam  Waison^  Q.C.) 
and  Mr.  Benjamin^  Q.C.  (with  them,  Mr.  Henry  JohnsUm\ 
maintained,  for  Sir  Charles  Ross,  that  the  raising  of  the 
bank  F^  H^  higher  by  16  inches  had  been  perform^  in  the 

Q)  As  to  the  statates,  see  Earl  of  Kin-  (*)  4  Maoq.,  586. 

tore  Y.  Forbet,  81  May,  1826,  4  Shaw,  at  {*)  Morr.,  14,801 ;    Stewart  on  Rights 

p.  650.  of  Fishing,  pp.  164,  162. 

(•)  Referred  to  in  note  to  Ramsay  v.  (')  Shaw  A  D.,  p.  602;  1  Wilson  A 

7!^e  Duke  of  Boiburghe,  10  Dunlop,  at  Shaw,   App.  Ca.,   588 ;    8  Shaw  A  D., 

p.  666  (1847).  p.  162. 

(3)  May  18,  1804,  Humtfs  Decisions,  (»)  Morr.,  14,279. 

Court  of  Session,  716.  (*)  Buchanan's  Remarkable  Cases,  at 

(*)  Faculty  Collectionfl  (1810),  toL  xv,  p.  818. 
at  p,  701. 
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undoabted  exerase  of  the  respondent's  lights  to  protect  bis 
foreshore  and  fishings.  It  was  not  in  anj  way  a  fixed  engine, 
nor  was  there  any  allegation  that  the  respondent  fished  la 
any  other  way  than  by  net  and  coble.  The  mere  fact  tbat 
an  artificial  haoling-place  was  ased  did  not  make  the  em- 
bankment illegaL  The  erection  was  not  in  aievo.  The  re- 
spondent holding  on  a  barony  title  had  a  title  to  the  foreshore : 
Affjieto  V.  7^  Lord  Advocate{').  Nov  that  the  embank- 
ment at  the  D^per  end  {A,  B)  of  toe  island  had  been  removed 
there  was  no  illegal  impediment  to  the  free  ^asage  of  fish 
np  the  river.  The  result  of  the  jndgme'nt  in  Hay  aiid  Hus- 
band T.  Ma^strcUes  qf  Perth  (')  seems  to  be,  that  provided  a 
free  and  unimpeded  access  is  horded  to  the  npper  waters, 
and  an  nnimpeded  return  to  the  sea,  nothing  done  by  an  in- 
ferior heritor  could  be  objected  to  on  the  ground  that  it  gave 
bim  an  increased  advantage  over  a  superior  heritor  in  the 
capture  of  fish.  In  The  .Du&e  qf  Qaeensberry  v.  The  Mar- 
mtit  ofAnnaTidale  (*)  the  injury  was  the  erection  of  a  dam- 
dyke  across  the  river,  and  an  improper  and  illegal  mode  of 
fishing  by  means  of  a  large  number  of  nets  fixed  in  the  river 
in  alternate  positions,  each  running  so  far  across  as  to  over- 
lap one  another.  In  KinntmU  v.  Bunier{')  •there  [741 
was  an  inclosure  to  guide  the  fish  into.  The  case  of  Fwbes 
T.  9inith(^)  was  the  erection  in  the  aZveo  Jiuminis  of  several 
"  sights,"  and  of  a  tow-path  by  the  proprietor  of  salmon 
fishing,  who  had  no  property  at  all  in  the  banks  on  either 
side.  There  was  no  question  in  that  case  as  to  the  applica- 
tion of  the  statutes  anent  salmon  fishing.  There  the  pro- 
prietor of  the  lands  (Smith),  just  as  in  this  case,  erected  an 
embankment  to  prot«ct  his  foreshore  from  the  encroach- 
ments of  the  river,  which  was  held  good.  In  MatJter  v. 
MacbraiTe  (*),  a  proprietor  was  held  entitled  to  close  by  ar- 
tifical  work  a  new  channel  which  had  been  formed :  see  also 
MagUtrates  of  Nairn  v.  Brodie  (').  Oraat  v.  Mo  William  (') 
was  quite  different,  there  the  fish  were  guided  to  a  narrow 
channel,  where  they  were  speared  as  they  passed.  In  Cop- 
land v.  MaxweU{'),  a  row  of  stones  was  placed  in  the  river; 
this  device  was  not  to  stop  the  fish,  bat  to  aid  the  mechanical 
working  of  the  net  by  stopping  it,  and  making  it  to  sink  in 

C)  II  Mm^(181S),p.  S0»;  also  see  Shaw,   App.   Co..    583;    3    Staw    <t    D., 

AwT.  Aii>i>/5iifi<TJnul,SBeirsApp.,  p.  162. 

»1B.  (•)  II  Macph.,  522(18TS). 

O  4  M»eq..  639.  O  Morr.,  12,779. 

(^  Morr.,  14,879.  (•)  10  Dimlop  M847),  at  p.  666  in  nol«. 

...  U.__  ^  ^-  ..  ™,         ™  ..  ^gil^^O  


(•)  Morr.,  14,301 ;    St««rart  on  BiabU         (■)  Facoltv  ColWtioiu  (ISIO),  ToL  x 
p.   603;    1   Wilson  A 


€l  FUiiag,  pp.  IM,  ISS:  St  p.  701. 
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a  deep  pool.  Mere  fanciful  objections  by  the  superior  heri- 
tor to  the  operations  of  an  inferior  heritor,  where  substantial 
damage  is  not  suffered,  could  not  receive  effect :  Colquhoun 
V.  Orr  JSwing{*).  There  was  no  channel  of  the  river  at  the 
lower  end  of  the  island  into  Kincardine  Bay  until  after  the 
Skibo  bulwark  was  erected.  And  all  the  respondent  did 
was  to  repair  the  injury  done  to  his  property.  Therefore 
the  erection  complained  of  being  necessary  for  the  protection 
of  the  respondent's  lands  and  fishings,  and  not  being  an 
illegal  structure  either  under  the  statutes,  or  the  common 
law,  the  appeal  ought  to  be  dismissed. 
,    Mr.  BcdfouT^  in  reply. 

April  15.  The  following  opinions  were  delivered  by  the 
Law  Peers : 

Lord  Cairns,  L.C.:  My  Lords,  the  respondent  in  this 
case  is  the  proprietor  of  the  lands  of  Bonar,  and  of  the  fore- 
shore and  salmon  fishings  in  the  Kyle  of  Oykell  ex  adverso 
742]  his  lands  of  Bonar.  The  appellant  is  *the  proprietor 
of  salmon  fishings  higher  up  in  the  Kiver  Shinn,  whicn  runs 
into  the  Kyle ;  and  the  action  has  been  brought  by  him  to 
compel  the  respondent  to  remove  two  erections  which  he  has 
placed  upon  his  foreshore,  on  the  alleged  ground  that  these 
erections  are  in  contravention  of  the  acts  for  the  regulation 
of  salmon  fishing  in  Scotland.  One  of  these  erections  the 
court  has  ordered  to  be  removed,  and  as  to  it  there  is  no  ap- 
peal. The  other  erection  the  Lord  Ordinary  and  the  Second 
Division  of  the  Court  of  Session  have  unanimously  refused 
to  order  to  be  removed,  and  their  interlocutors  in  this  re- 
spect are  now  submitted  to  your  Lordships  upon  appeal. 

I  do  not  think  it  necessary  to  describe  minutely  the  sec- 
ond of  these  erections,  the  details  of  which  have  been  so 
lately  under  your  Lordships'  notice.  It  is  a  bank  running 
lengthways  by  the  side  of  and  parallel  to  the  channel  of  the 
Kyle,  uncovered  at  low  water  out  covered  by  the  tide,  and 
marked  on  the  plan  with  the  letters  F^  O^  lil  L  I  think  it 
clearly  made  out  by  the  evidence  that  previously  to  1862  there 
was  a  firm  bank  of  shingle  running  along  in  this  line  Fy  (?, 
Hy  Ij  forming  a  foreshore  to  the  low-water  channel  of  the 
Kyle,  and  confining  the  Kyle  in  its  natural  course,  and  pre- 
venting it  breaking  into  hLincardine  Bay.  It  is  clear  tnat, 
whatever  may  have  been  its  former  dimensions,  it  was,  im- 
mediately before  1862,  at  least  nine  inches  above  the  level 
of  low-water  mark,  and  at  this  height  it  was  sufficient  to 

grevent  the  water  from  the  low- water  channel  of  the  Kyle 
reaking  across  into  Kincardine  Bay,  the  level  of  low  water 

(')  2  App.  Gas.,  839. 
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in  which  it  appears  to  have  been  lower  than  the  level  of  low 
water  in  the  main  channel  of  the  Kyle. 

In  1857  an  'embankment  was  made  by  the  proprietor  of 
Skibo,  at  the  opposite  side  of  the  Kyle,  the  enect  of  whidi 
was  to  throw  the  water  to  a  considerable  extent  against  tne 
Bonar  side  of  the  main  channel,  and  gradually  to  wear  away 
the  bank  confining  the  channel  on  the  Bonar  side.  In  1862 
and  1864  this  bank  was  therefore  repaired,  bat  having  bnrst 
again  in  the  antumn  of  1866,  or  the  spring  of  1867,  by  the 
pressure  of  the  main  channel  of  the  river,  it  was  strength- 
ened and  made  firmer,  and  a  course  of  stones  placed  along 
the  top  of  it,  raising  it  15  to  18  inches  in  height.  Even  when 
strengthened  in  this  way  the  bank  has  not  proved  adequate 
*to  resist  the  pressure  of  the  stream,  for,  the  river  [743 
having  taken  a  set  in  the  direction  of  Kincardine  Bay,  a 
breach  has  been  made  in  the  bank  since.  1868  at  Hj  L 

Putting  aside  the  question  of  the  salmon  fishings,  beyond 
all  doubt  this  bank,  as  raised  in  1868,  was  an  erection  which 
the  respondent  had  a  perfect  right  to  place  on  his  foreshore, 
and  the  conclusion  at  which  I  have  arrived  upon  the  evi- 
dence is  that  the  erection  was  placed  upon  the  foreshore  in 
perfect  good  faith,  and  for  the  legitimate  purpose  of  con- 
tining  the  water  of  the  river  in  its  proper  channel.  I  do  not 
believe,  upon  the  evidence,  that  it  was  intended  to  obstruct 
the  passage  of  salmon,  or  to  facilitate  the  catching  of  salmon. 
It  is  stated  that  the  work  done  to  the  bank  was  intended  to 
improve  the  fishings  of  the  respondent,  and  expressions  of 
some  of  the  witnesses  to  this  effect  were  used  to  show  that 
this  erection  was  really  devised  as  a  mode  of  fishing ;  but 
the  manner  in  which  it  was  to  improve  the  fishings  is  clearly 
described  by  Pitcaithley,  the  tenant,  where  he  says : 

These  operations  were  for  the  purpose  of  keeping  the  water  frona  bursting 
through.  The  object  was  to  improve  the  fishing.  The  ground  was  quite  high 
enough  for  fishhig  purposes  with  Mr.  Lipscomb's  weir  there.  (That  is  the  bank 
as  repaired  in  18(52).  If  the  water  had  burst  through  and  formed  a  new  chan- 
nel to  Kincardine  Bay,  that  would  have  injured  our  fishings. 

The  result  is,  that  the  respondent  on  his  own  foreshore 
strengthened  and  raised  the  height  of  the  old  bank  which 
confined  the  river  in  its  proper  channel — the  bank,  even 
when  thus  raised,  being  entirely  covered  at  high  water.  In 
what  way,  then,  is  it  said  that  this  is  a  matter  of  which  the 
appellant,  as  the  owner  of  salmon  fishings  higher  np,  can 
complain  ? 

It  is  contended  that  salmon  which  at  certain  times  of  the 
tide  might  desire  to  pass,  from  the  side  channel  in  Kincar- 
dine Bay  to  the  main  channel  of  the  Kyle,  would  be  met  hv 
this  bank  and  prevented  crossing  over,  and  that  the  bank 
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is  therefore  an  obstruction  to  the  passage  of  salmon.  It  is 
not  said  that  the  obstrnction  woald  prevent  them  going  ap 
the  river,  but  that  it  might  delay  tnem  in  passing  up,  or 
oblige  them  to  go  up  by  the  side  channel  rather  than  the 
main  channel,  or  force  them  to  go  round ;  and  that  while 
thus  delayed  or  forced  to  go  round  they  might  be  caught  in 
the  shoot  of  a  net. 

744]  ^If  this  result  is  illegal  it  must  have  been  made  so 
by  some  positive  law.  Your  Lordships  are  well  aware  that 
a  very  wide  construction  has  been  given,  especially  by  tlie 
courts  in  Scotland,  to  the  old  Scotch  Salmon  Fishing  Acts ; 
but  I  am  not  aware  of  any  case  in  which  those  acts  have  re- 
ceived a  construction  which  would  strike  at  a  work  like  that 
of  the  respondent.  The  acts  are  directed  against  de?ices 
fixed  in  rivers  or  tidal  waters  for  the  capture  of  fish,  espe- 
cially "  cruives  and  yairs."  A  lawful  work  done  in  a  river 
for  a  lawful  or  necessary  purpose,  and  not  as  a  device  to  ob- 
struct and  catch  fish,  would  not  be  brought  within  the  acts, 
although  the  effect  of  it  mav  be  to  deflect  or  to  some  eztent; 
to  alter  the  course  which  salmon  might  otherwise  take. 

A  clear  example  of  this  is  to  be  found  in  the  case  of  Trot- 
ter v.  SumeOy  decided  in  1757  in  the  Court  of  Session. 
Trotter  there  brought  an  action  against  Hume  to  remove  a 
gallows  and  ladder  erected  at  the  east  end  of  the  island  of 
Annabat  in  the  Tweed,  for  the  purpose  of  viewing  the  fish 
in  the  river,  and  to  demolish  a  bridge  between  the  north 
bank  of  the  river  and  the  east  or  lower  part  of  the  island. 
It  was  stated  that  the  bridge  was  226  feet  long,  supported 
by  three  stone  pillars  and  thirteen  pillars  of  wood,  by  which 
of  course  the  water  was  greatly  interrupted  and  the  salmon 
frightened  from  coming  up  tne  stream,  and  by  the  means 
of  spates  or  land  floods  this  channel  of  the  river  might,  by 
the  obstruction  of  the  bridge,  be  much  filled  up,  which  would 
lead  salmon  into  the  other  branch  belonging  to  a  different 
proprietor.  With  respect  to  the  gallows  and  ladder,  it  was 
a  machine  18^  feet  high.  The  water  near  it  was  shallow, 
and  it  was  impossible  it  should  fail  to  frighten  the  fish  when 
coming  up.  The  Lords  at  first  found  that  the  defenders  had 
no  right  to  erect  a  bridge  between  the  banks  of  the  river  and 
the  island,  and  ordained  them  to  demolish  the  bridge  already 
erected,  and  discharged  them  from  erecting  any  bridge  in 
time  coming,  but  assoilized  them  from  the  conclusion  oi  the 
declarator  as  to  the  gallows ;  but  upon  a  reclaiming  petition 
the  Lords  assoilized  the  defenders  from  the  conclusion  of  the 
declarator  as  to  the  bridge,  and  adhered  as  to  the  gallows. 

(')  Morr.  Diet,  12,798. 
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My  Lords,  it  appears  to  me  that,  if  in  the  case  now  nnder 
appeal  *your  Lordships  were  to  differ  from  the  unani-  [745 
mo  us  opinion  of  the  learned  judges  of  the  Court  of  Session, 
you  would  be  straining  the  statutes  for  the  protection  of  sal- 
mon very  much  farther  than  they  have  ever  yet  been  ex- 
tended, and  this  I  certainly  am  not  prepared  to  advise  your 
Lordships  to  do.  I  have,  therefore,  to  move  your  Lordships 
that  this  appeal  should  be  dismissed  with  costs. 

LiOBD  Hatherley  :  My  Lords,  I  have  come  to  the  same 
conclusion.  Upon  the  evidence  which  has  been  placed  be- 
fore us,  it  appears  to  me  that  this  case  exemplifies  extremely 
-well  what  the  actual  law  is  with  reference  to  impediments 
placed  in  rivers,  as  contrasted  with  works  executed  by  a 
proprietor  of  the  soil  merely  for  the  protection  of  his  shore. 

The  court  below  have  directed  the  destruction  of  a  certain 
im])ediment,  the  bank  or  embankments  marked  A,  J?,  upon 
the  plans,  which  would  have  had  the  effect  decidedly  of 
impeding  the  salmon  in  their  passage  up  the  river,  combined 
with  what  now  remains  to  be  disposed  of,  that  is  to  say,  the 
embankment  or  work  marked  Pj  (?,  H,  L  The  one  em- 
bankment, namely,  that  marked  A^  B^  had  the  effect  of 
preventing,  or  impeding  seriously,  the  fish  in  their  passage 
up  the  stream.  The  present  embankment  is  parallel  to  the 
stream,  and  it  in  no  way  impedes  the  passage  of  the  fish. 
There  is  a  passage  for  them  on  the  right  or  left  side  of  an 
island  whicn  is  referred  to  in  the  proceedings  before  us,  and 
it  is  distinctly  in  evidence  that  that  which  is  now  com- 

{>lained  of,  the  embankment  marked  F^  (?,  ^  7,  or  a  simi- 
ar  structure,  was  erected  in  consequence  of  works  which 
had  been  erected  at  Skibo,  on  the  opposite  side  of  the  stream, 
having  directed  the  force  of  the  current  in  a  direction  in 
which  it  had  not  before  been  active,  directing  it  to  cross 
this  island  which  divided  the  two  portions  of  the  channel, 
and  having  thereby  occasioned  very  considerable  injury  and 
damage  to  the  respondent,  Sir  Charles  Ross,  with  respect  to 
his  property.  In  repairing  that  damage,  it  may  be  that 
facilities  have  been  afforded  for  catching  salmon,  but  the 
mere  fact  that  facilities  are  afforded  for  catcing  salmon 
when  there  is  no  obstacle  to  the  passage  of  the  salmon  up 
the  river,  is,  I  apprehend,  not  struck  at  by  any  act  of  Par- 
liament with  which  we  have  been  made  acquainted  in  the 
conrse  of  the  argument,  or  any  which  can  be  found. 

*I  think  therefore,  my  Lords,  upon  the  facts  of  the  [746 
case  even  if  it  should  be  that  the  salmon  might  be  caught 
somewhat  more  readily  from  the  circumstance  of  this  erec- 
tion being  made,  it  having  been  erected  with  the  bonafideYiew 


496  HOUSE  OP  LORDS  AND  PRTVT  COUNCIL.  [Vol  IIL 

1878  Duke  of  Sutherland- y.  Roes.  H.L(Sg.) 

of  repairing  damage  which  had  already  been  done ;  and  it; 
not  having  been  brought  to  its  present  height  until  it  had 
been  shown  by  repeated  accidents  which  had  occurred,  by 
the  breaking  down  of  the  wall,  that  that  height  was  neces- 
sary, there  is  nothing  whatever  to  impede  the  free  course  of 
the  fish  up  and  down  the  river.  It  may  make  the  time  when 
the  fish  can  traverse  from  one  channel  to  the  other  channel  a 
little  earlier  or  a  little  later,  possibly,  but  it  does  not  im- 
pede their  passage.  I  take  it  that  this  case  sufficiently  ex- 
emplifies what  it  is  that  is  unlawful  with  reference  to  an 
impediment  in  the  lower  part  of  a  stream  as  regards  the 
passage  of  the  fish,  and  that  the  former  impediment  having 
been  removed,  there  is  now  no  reason  whatever  for  com- 
plaint on  the  part  of  the  appellant  in  respect  of  that  erec- 
tion which  has  been  unanimously  allowed  by  the  court 
below  to  remain. 

Lord  Blackburn:  My  Lords,  I  also  am  of  opinion 
that  this  appeal  should  be  dismissed  with  costs.  I  ao  not 
think  it  necessary  to  enter  on  the  case  at  all  minutely.  The 
law  of  Scotland  as  to  salmon  fishing  as  far  it  comes  m  ques- 
tion in  the  present  case,  is  clearly  laid  down  in  the  case  of 
H(W  V.  Magistraies  of  Perth  ('). 

The  facts  raising  the  question  on  which  your  Lordships 
are  now  called  on  to  decide  are  not,  I  think,  in  dispute. 
[Having  stated  the  facts  of  the  case,  his  Lordship  pro- 
ceeded :]  The  respondent  has  not  appealed  against  that 
part  of  the  judgment  of  the  court  below  which  directed  him 
to  remove  what  was  erected  by  him  at  A,  B^  and  that  is  not 
now  before  your  Lordships.  The  case  is  to  be  considered 
as  if  the  artificial  erection  at  A,  J?,  (which  is  to  be  removed) 
had  never  existed.  And  on  the  argument  at  your  Lord- 
ships' bar  the  counsel  for  the  appellant  admitted  that  the 
evidence  showed  that  the  artificial  work  on  i^,  H^  as  made 
in  1862,  did  no  more  than  restore  the  tail  of  the  bank  to 
what  had  been  its  normal  condition  before  the  embankment 
747]  at  *Skibo  drove  the  current  against  it  and  cut  it 
away,  and  it  is  clear  that  the  respondent  was  justified  in 
doing  that  much.  But  it  is  agreed  by  the  parties,  and  is 
proved  on  the  evidence  of  Mr.  Pitcaithley,  the  tacksman  of 
the  fishings  and  one  of  the  defendants  below,  that  in  repair- 
ing it  in  1868  the  tail  of  the  bank  was  raised  about  18  inches 
higher  than  it  was  before,  and  to  some  extent  lengthened; 
and  this  alteration  must  have  deprived  the  fish  that  came 
up  the  western  channel,  at  fiood  tide  before  the  bank  at  A^ 
Bj  was  passable,  or  at  ebb  tide  after  it  ceased  to  be  so,  of 

(1)  4  Macq.,  535. 
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the  power  of  crossing  the  tail  of  the  bank  into  the  eastern 
channel,  and  must  have  caused  less  water  to  flow  into  Kin- 
cardine Bay  daring  ebb  tide  than  did  before.  So  &r  as 
these  &cts  go  there  is  an  interference  with  the  passage  of 
the  fish.  But  I  do  not  think  it  amounts  to  an  illegal  ob- 
struction. 

My  Lords,  I  think  that  Lord  Gifford  in  the  court  below 
Tery  truly  says  that  the  first  question  is  whether,  supposing 
that  Sir  Charles  Boss  had  not  the  salmon  fishings,  or  that 
there  were  no  salmon  fishings  at  all  there,  the  owner  of  the 
fishings  above  could  have  said  that  the  mere  lengthening  of 
the  island,  or  raising  the  height  of  the  bank  at  the  tail  of 
the  island,  was  an  obstruction  illegal  within  the  statutes  as 
expounded  by  judicial  decisions  ('). 

My  Lords,  I  think  it  must  in  every  case  be  a  question  of 
fact,  a  question  on  the  evidence  of  more  or  less,  whether  an 
artificial  work,  which  prevents  the  fish  from  swimming  as 
they  were  used  to  do,  is  or  is  not  such  as  to  be  ill^g^  as 
being  in  contravention  of  what  Lord  Westbury,  in  Say  v. 
Magistrates  of  Perth  ('),  stated  to  be  one  of  the  objects  of 
the  old  Scotch  Fishery  Statutes,  *^  to  ensure  to  the  salmon  a 
free  and  unimpeded  access  to  the  upper  fresh  waters  which 
are  the  natural  spawning  ground  of  the  fish."  I  do  not 
think  it  is  necessary  to  prove  that  what  is  said  to  be  an  ob- 
struction totally  deprives  the  fish  of  such  access :  I  think  it 
is  illegal  if  it  really  and  substantialljr  impedes  that  access. 
On  the  other  hand,  I  do  not  think  it  is  enough  to  make  it 
ill^al  to  show  that  it  renders  the  mode  of  access  different 
from  what  it  was,  unless  that  change  in  the  mode  of  access 
really  and  substantially  impedes  it.  Now,  if  I  have  cor- 
rectly apprehended  the  facts  to  be  as  above  stated,  it  seems 
to  me  tnat  the  mere  statement  of  the  case  shows  that,  if 
*there  were  no  nets  here,  the  prolonging  of  the  island  [748 
could  not  be  a  substantial  impediment  to  the  access  of  the 
fish  to  the  upper  spawning  grounds.  And  I  do  not  think 
that  the  witnesses  for  the  pursuer  say  that  it  would.  The 
court  below  asks  Mr.  Youn^,  '^Q.  It  obstructs  the  passage 
of  the  fish  just  by  giving  facilities  for  netting  1 — A.  Exactljr.'' 
And  it  seems  to  me  that  this  question  and  answer  really  give 
the  effect  of  the  evidence  of  all  the  witnesses  who  say  that 
in  their  opinion  it  was  an  obstruction.  But  there  are  sal- 
mon fishings  at  the  spot,  and  it  is  necessary  to  consider 
whether  that  makes  any  and  what  difference. 

I  think  it  appears,  without  going  out  of  the  evidence  of 
Mr.  Pitcaithley,  that  he  has  fished  the  water  harder  than  it 

Q)  Scotch  Cttee,  4ih  Series,  vol  ir,  at  p.  777.  O  ^  M«cq.,  at  p.  548. 

24  Eno.  Rep.  63 
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had  been  fished  before,  used  more  boats,  and  more  nets, 
and  more  men,  and  that  the  men  can  fish  longer  in  conse- 
quence of  the  bank  being  raised,  and  that  they  catch  more 
fish,  and  in  consequence  the  upper  fishings  have  been  falling 
off  in  value.  This  is  a  loss  to  the  upper  heritor,  and  no 
doubt  very  annoying  to  him,  but  it  is  damnum  absque 
injuria. 

I  think  it  probable,  though  it  is  not  proved,  that  the  effect 
of  this  hard  fishing  may  be  to  diminish  the  number  of  breed- 
ing fish  which  get  up  to  such  an  extent  as  to  cause  the 
number  of  fish  bred  in  the  river  to  diminish,  and  so  to  pro- 
duce the  public  mischief  vrhich  the  numerous  Scotch  acts 
are  directed  to  prevent.  But  no  one  of  those  acts  is  framed 
so  as  to  prevent  the  owner  of  the  lower  fishings  or  his  tacks- 
man making  an  excessive  use  of  the  legal  modes  of  fishing. 
It  may  be  improvident  in  the  lower  heritor  to  do  so.  He 
may,  as  Lord  Deas  said,  in  the  case  of  Hay  v.  Magistrates 
qf  Perth  {\  not  improbably  "  fare  like  the  owner  of  the 

foose  in  tne  fable  that  laid  the  golden  eggs."  And  the 
legislature  may  by  some  future  legislation  regulate  the  use 
of  the  legal  means  of  fishing  so  as  to  prevent  hard  fishing. 
But  no  restrictions  have  yet  been  laid  on  the  owner  of  fish- 
ings further  than  those  of  the  statutes,  which,  compendiously 
stated,  are  that  he  may  not  use  any  fixtures  as  part  of  the 
machinery  by  which  he  catches  the  fish. 

My  Lords,  I  do  not  say  that  an  artificial  work  might  not 
be  so  connected  with  the  mode  in  which  the  fish  are  catight, 
even  though  the  fish  were  taken  out  of  the  water  by  the  net 
749]  and  coble,  *as  to  come  within  the  extensive  terms  of 
being  ^'sic  like"  with  the  enumerated  modes  of  fishing 
whicn  are  prohibited.  The  decision  of  the  Lord  Ordinary  in 
Copland  v.  Mawwell  (')  may  have  been  quite  right  on  this 
principle. 

But,  though  I  do  not  say  that  it  is  impossible  in  law,  I 
think  it  clear  that  in  this  case  it  was  not  so  in  fact.  The  new 
Bay  shot  (")  appears  on  the  evidence  not  to  be  used,  or  ca- 
pable of  being  used,  except  when  the  water  is  so  high  as  to 
allow  fish  to  cross  freely  at  A,  B^  and,  indeed,  the  counsel 
for  the  appellant  were  driven  to  contend  that  any  delay  of 
the  fish  became  a  material  obstruction,  because,  the  tacksman 
fishing  very  hard,  it  was  important  that  the  fish  should  pass 
rapidly  beyond  the  sweep  of  his  nets.  It  would,  I  think,  be 
an  unwarrantable  construction  of  the  existing  acts  to  extend 

(')  4  Macq.,  at  p.  648.  taken  from  the  miunland  of  Bonar  at  the 

(*)  Faculty  Collec.  (1 810),  vol  zy,  p.  601.    point  where  Kincardine  Bay  on  the  west, 
(')  A  new  shot  started  in  1867;    and    narrows  into  the  aide  channel 
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them  to  such  a  case  as  this,  and  it  woald  be  going  mach 
farther  than  any  decided  case  of  which  I  am  aware. 

Lord  Gordon  :  My  Lords,  I  am  in  the  unfortunate  po- 
sition of  not  being  able  to  concur  in  the  judgment  which 
year  Lordships  are  about  to  pronounce ;  and  as  I  also  differ 
from  the  judgment  pronounced  in  the  court  below  there  is  a 
presumption  that  the  views  which  I  take  of  the  case  are 
erroneous.  But  I  have  very  carefully  considered  the  case, — 
and  have  anxiously  reconsidered  it  since  I  became  aware  of 
your  Lordships'  views  in  regard  to  it,  and  I  regret  that  I 
remain  of  the  opinion  which  I  at  first  formed.  Sut  in  tho 
view  which  your  Lordships  take  of  the  case  the  judgment 
appealed  from  will  be  of  course  affirmed.  In  the  circum- 
stances it  is,  however,  incumbent  on  me  to  state  my  opinion 
more  fully  than  I  would  otherwise  have  done  in  order  to 
show  the  grounds  on  which  it  is  founded. 

I  think  there  is  little  or  no  diversity  of  opinion  in  regard 
to  the  law  applicable  to  the  case.  It  is  not  contended  that 
there  is  any  law  with  reference  to  the  capturing  of  salmon, 
except  that  which  has  been  recognized,  after  careful  and 
ample  discussion  in  this  House,  in  the  case  of  Hay  v.  Mag- 
istrdtes  of  Perth  (*).  In  that  case,  the  Lord  Chancellor 
(Lord  Westbury)  Lord  Chelmsford  *concurring,  thus  [750 
stated  the  principle  upon  which  the  old  Scotch  Salmon 
Fishery  Acts  had  oeen  n-amed  (') : 

It  is  most  important  to  observe  the  principle  which  these  acts  embody,  and 
the  objects  whicn  the  Legislature  sought  to  attain.  My  Lords,  they  are  directed 
to  three  objects,  one  to  insure  to  the  salmon  a  free  and  unimpeded  access  to  the 
npper  fresh  waters,  which  are  the  natural  spawning  ground  of  the  fish.  The 
^cond,  to  secure  the  unimpeded  return  to  the  sea  of  the  smolt  or  young  fry  of  the 
salmon.  The  third  was  to  prohibit  the  killing  of  unclean  fish,  during  the  fenced 
months,  as  we  call  them  in  England,  that  is,  when  the  fish  are  out  of  season. 
For  the  purpose  of  accomplishing  these  objects,  which  are  clearly  declared  in 
Tmrious  statutes  from  the  very  earliest  times  down  to  the  latest,  the  statutes 
rendered  it  unlawful  to  erect  any  cruives  or  weirs  in  waters  where  the  sea  ebbs 
and  flows.  Cruives  and  weirs  were  allowed  in  fresh  water  with  certain  limita- 
tions. One  was  that  there  should  be  a  mid  stream,  the  width  of  which  is  care- 
fully defined.  The  other  that  the  hecks  (as  they  are  called)  that  is  the  interstices 
between  the  wicker  work  of  the  cruives,  should  be  at  letfst  3  inches  wide.  Fish- 
Ing  is  also  prohibited  at  mill  dams  by  any  description  of  fixed  net  or  engine. 
And  then  there  is  an  enactment  rendering  it  absolutely  necessary  that  a  free 
passage  should  be  given,  both  at  the  cruives  and  at  the  mill  dams  in  fresh  wa- 
ter, from  Saturdav  evening  to  the  rising  of  the  sun  on  Monday  morning.  My 
Lords,  these  are  the  objects  which  the  statutes  sought  to  accomplish  ;  and  your 
Lordships  will  recognize  in  them  provisions  for  preserving  the  breed  of  the  fish; 
bat  they  nowhere  descei/d  to  any  directions  touching  the  mode  or  the  manner  of 
fishing. 

I  think  this  is  a  very  valuable  exposition  of  the  principles 
of  the  Salmon  Fishing  Statutes.    And  while  this  House  in 

0)  4  Maoq.,  585.  (*)  4  Macq.,  at  pp.  688^. 
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that  case  reversed  the  jadgment  of  the  majority  of  the  Court 
of  Session,  I  think  it  is  of  consequence  to  observe  that  thej 
in  substance  afiSrmed  the  view  which  had  been  expressed  by 
the  Lord  President  (the  late  Lord  Colonsay)  who  dissented 
from,  the  judgment  pronounced  by  the  majority.  And  the 
views  of  the  Lord  JPresident,  as  delivered  in  the  Court  of 
Session,  appear  to  have  been  adopted  substantisdly  by  the 
noble  and  learned  Lords  who  moved  the  judgment  in  this 
House. 

The  question  which  has  to  be  decided  in  the  present  case 
is  whether  the  principles  so  expounded  have  been  contra- 
vened, and  whether  the  weir  or  erection  which  is  complained 
of  impedes  salmon  in  their  ^^free  and  uninterruptea  a4xes8 
to  the  upper  fresh  waters^  which  are  the  rujUural  spavming 
ground  of  the  fishP 

The  weir  or  erection,  which  is  here  complained  of,  is  sit- 
uated within  the  estuary  of  the  River  Oykell,  "  where  the 
sea  ebbs  and  flows,"  in  what  is  known  as  the  Kyle  of  Oykell 
751]  which  is  an  arm  of  *the  sea  running  inland  from  Dor- 
noch for  about  40  miles  within  the  limits  specified  in  the  old 
Scotch  Salmon  Fishery  Acts.  The  salmon  fishings  in  the 
Kyle,  and  particularly  in  the  neighborhood  in  question  and 
further  inland,  are  very  valuable.  The  appellant  is  proprie- 
tor of  salmon  fishings  a  few  miles  further  up  the  river  than 
the  point  where  the  erection  is  situated  which  is  complained 
of,  and  which  is  on  the  property  of  the  respondent.  There 
is  no  doubt  that  the  appellant  has  an  interest  in  the  estuary 
of  the  river,  and  is  entitled  to  complain  of  any  erections  or 
weirs  therein  which  create  an  obstruction  to  the  free  passage 
of  salmon  up  the  river.  And  if  it  is  shown  that  the  erection  is 
trul^  an  obstruction  to  the  free  passage  of  salmon,  I  am  of 
opinion,  as  matter  of  law,  that  it  is  illegal,  and  must  be  re- 
moved. In  my  view,  therefore,  the  matter  at  issue  is  reduced 
to  the  question  whether  the  erection  does,  in  point  of  fact, 
form  an  obstruction  to  the  free  passage  of  fish  up  the  river. 

In  considering  this  question  it  is  necessary  to  advert  to  tbe 
circumstances  attending  the  erection  of  the  weir  or  embank- 
ment. It  has  been  erected  to  some  extent  along  the  bank  of 
a  low  island  lying  on  the  west  side  of  the  main  channel  of 
the  river,  and  the  original  embankment  was  afterwards  ex- 
tended beyond  the  island.  On  the  opposite,  or  north  or  east 
side,  of  the  river,  called  the  Skibo  side,  now  the  property  of 
Mr.  Sutherland  Walker,  it  is  said  that  a  bulwark  oi  stones 
was  erected  about  thirty  or  forty  years  ago,  and  that  this 
bulwark  was  added  to  about  the  year  1867 ;  and  that  the 
effect  of  that  bulwark  on  the  Skibo  bank  was  to  throw  the 
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vrater  to  a  considerable  extent  to  the  west  side  of  the  main 
channel,  and  gradually  to  wear  away  the  bank  of  the  low 
island  on  the  respondent's  property  of  Bonar.  I  think  it  is 
proved  that  this  bank  was  composed  of  mnd  and  shingle, 
and  was  only  aboat  9  inches  higner  than  low- water  mark  at 
ordinary  tides.  In  course  of  time  a  channel  was  formed 
across  the  lower  part  of  the  island,  carrying  the  water  into 
Kincardine  Bay,  on  the  west  side  of  the  island.  In  1862  the 
respondent  caused  an  embankment  to  be  erected  along  the 
east  bank  of  the  island. 

The  respondent  now  contends  that  this  embankment  (i^, 
ff)  was  erected  for  the  sole  purpose  of  rejmiring  the  breach 
which  had  been  formed  in  ms  island.    This  may  have  been 

Eart  of  his  *purpose ;  but  I  think  it  is  proved  that  [752 
is  main  purpose  was  to  imj)rove  his  salmon  fishings.  His 
factor,  Mr.  Lipscomb,  and  his  engineers,  Mr.  Paterson  and 
Mr.  Gordon,  in  my  opinion  prove  this  conclusively  in  the 
passages  from  their  evidence  to  which  I  shall  afterwards 
refer.  I  think  that  both  purposes  were  perfectly  Inti- 
mate, provided  they  were  carried  out  without  injury  to  the 
rights  of  others.  And  it  does  appear  that  in-  his  first  oper- 
ations the  respondent  was  careful  to  avoid  doing  anything 
which  might  be  subject  to  challenge.  Tour  Lordships  have 
before  you  the  specifications  under  which  the  weir  of  1862 
was  erected ;  and  you  will  find  that  while  it  was  to  be  of  a 
very  substantial  character,  yet  that  it  was  specially  pro- 
vided that  ^'the  top  of  the  ^iers  should  be  aoout  10  or  12 
inches  above  low- water,"  being  not  much,  if  any,  higher 
than  the  height  of  the  original  bank  of  the  island. 

In  1864  an  addition  was  made  to  the  then  existing  weir, 
and  your  Lordships  have  also  before  you  the  specifications 
under  which  that  addition  was  erected,  and  by  these  it  was 
provided  that  the  addition  was  ^Ho  be  constructed  in  ex- 
actly the  same  mantier  as  the  existing  weir,"  and  it  was  fur- 
ther provided,  *'The  height  of  the  weir  to  be  up  to  the 
height  of  the  original  gravel  bank,  which  has  been  cut  away 
by  the  new  channel."  I  think  these  provisions  were  very 
judicious  and  proper,  and  it  will  be  seen  from  the  evidence 
of  John  Ross,  the  contractor  who  erected  both  weirs,  and 
who  was  adduced  as  a  witness  for  the  respondent,  that  the 
provisions  of  the  specifications  in  regard  to  the  height  of  the 
weir  were  carefully  carried  out.     He  says : 

Thftt  18  the  specification  giyen  me  ander  which  I  worked.  I  adhered  to  it. 
Starting  from  the  original  slope  at  the  end  of  the  island,  I  made  my  erection 
across  the  breach,  and  made  U  flush  toUh  the  natural  banJe  at  the  other  end,  I 
afterwards  made  an  addition  to  the  work  in  1864.    No.  46  of  Process  is  the  speci- 
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ficatioQ  nnder  which  I  did  so.  The  extension  was  made  because  the  water  htd 
cut  through  the  bank  further  down  than  the  weir.  At  the  end  of  the  second 
weir  which  I  made  I  drove  piles  into  the  natural  buik  to  strengtJien  it.  My  ia- 
aiructiona  were  to  drive  these  flush  trith  the  natural  bank,  and  on  no  account  to 
raise  them  higher.  I  studied  to  adhere  to  these  orders.  The  first  work  wu  in- 
spected by  Mr.  Paterson  before  it  was  taken  off  mj  hands. 

And  on  cross-examination  he  states : 

Referring  to  No.  43  (a  detailed  description  of  work  done  fn  1862),  the  top  of 
the  weir  was  9  inches  above  low  water.  The  natural  bank  where  the  weir  Jtnned 
it  was  9  inches  above  low  water,  but  it  might  be  higher  or  lower  further  on. 

753]  *I  aoQ  of  opinion  that  if  the  respondent  had  confined 
his  embankment  to  the  protection  of  his  island,  and  had  not 
exceeded  the  height  of  the  original  bank  of  the  island,  his 
operations  could  not  have  been  snccessfnlly  challenged  by 
the  appellant.  But  from  1866  to  1868  a  great  addition  was 
made  to  the  embankment — its  length  was  considerably  ex- 
tended, and  its  height  was  increased  about  18  inches.  In 
1866  the  respondent  let  his  salmon  fishings  to  Messrs.  Pow- 
rie  &  Pitcaitnley ;  and  Mr.  Pitcaithley,  in  his  evidence,  states 
that  he  was  bound  by  his  lease  to  maintain  the  weir  at  the 
lower  end  of  the  island.    He  says : 

In  the  autumn  of  1866,  or  the  spring  of  1867,  the  weir  was  burst,  a  little 
below  the  island,  when  the  river  was  in  flood.  I  repaired  the  damage.  I  also 
strengthened  the  rest  of  the  weir  by  putting  15  or  18  inches  of  stones  on  the  top, 
and  some  behind,  to  keep  it  from  running  awaj.  I  could  see  no  other  plan  to 
prevent  it  being  carried  away.  I  added  a  little  to  the  length  of  the  weir,  bat  I 
do  not  know  how  much,  perhaps  80  or  40  yards.  These  operations  were  for  the 
purpose  of  keepins^  the  water  from  bursting  through.  The  object  of  that  was 
to  improve  the  filing.  The  ground  was  quite  high  enough  for  fishing  pur- 
poses with  Mr.  Lipscomb's  weir  there. 

And  again,  farther  on,  he  states : 

It  was  Mr.  Lipscomb's  weir  that  I  heightened  by  stones  15  or  16  inches.  The 
extension  of  the  weir  which  I  put  up  was  raised  to  the  same  height. 

The  embankment,  as  it  existed  at  the  time  the  present 
action  was  raised,  is  described  by  the  witness  William 
Paterson,  civil  engineer,  Inverness,  who  was  the  engineer 
employed  by  the  respondent  in  the  construction  of  the  em- 
bankment in  1862.     Mr.  Paterson  says : 

At  the  lower  end  of  the  islet  I  find  that  a  weir  has  been  erected  stretching 
into  the  stream  from  F  to  H.  That  structure  appears  at  one  time  to  have  ex- 
tended down  to  /.  The  length  of  the  weir  from  F  to  His  280  yards,  and  there 
is  a  breach  between  H  and  7"  of  about  40  yards.  The  weir  stretches  across  a 
channel  of  the  river.  There  is  a  channel  running  to  the  west  of  it.  Where  the 
breach  exists  between  H  and  /  the  stream  runs  past  in  considerable  volame. 
The  tide  runs  very  rapidly  in  and  out,  and  it  is  difficult  to  take  a  boat  against  it. 
This  weir  has  been  raised  from  8  to  4  feet  above  the  level  of  the  adjacent  beach. 
I  could  not  gather,  from  anything  I  saw,  how  high  it  had  been  raised  above  the 
level  of  the  original  beach  at  the  spot.  There  seems  to  be  some  silting  up 
behind.  If  anything,  the  original  level  of  beach  would  be  rather  lower  than  the 
present  level  of  beach,  or  perhaps  generally  the  same.    So  far  as  I  could  judge 
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the  leTel  of  tbe  original  beach,  wheie  the  weir  is,  had  not  been  higher  than  the 
leTel  of  the  adjacent  beach.  That  applies  to  the  whole  distance  between  i^and 
JZ.  The  width  of  the  weir  from  east  to  west  is  about  4  feet.  There  is  a  PJ^th- 
wmj  on  the  top  of  *it.  There  is  a  landing  place  for  nets  upon  it  at  O  on  [7&4 
the  plan,  and  a  smaller  one  between  O  and  H  with  a  gee  fo¥  a  windlass.  The 
weir  is  constnicted  of  two  rows  of  piles  about  4  feet  apart,  tied  across,  the  inside 
being  filled  with  turf  and  stones  to  make  it  water-tight.  It  is  supported  outside 
bj  a  row  of  piles  for  a  great  part  of  the  way,  with  back  stays  filled  with  stones 
and  causeway.  A  great  part  of  it  is  very  substantial.  From  F  U}  H  the  level 
<»f  it  is  Tery  uniform.  It  stands  about  2  feet  4  inches  above  low- water  of  ordi- 
nary spring  tides,  and  averages  about  3  feet  6  inches  above  the  beach.  The  top 
of  the  structure  is  3  feet  6  inches  below  high- water  of  ordinary  spring  tides,  and 
aboat  1  foot  below  high- water  of  neap  tides.  In  ordinary  spring  tides  the  struc- 
tora  will  be  flush  with  the  top  of  the  water  within  two  or  three  hours  of  high- 
water,  and  at  neap  tides  witldn  one  and  a  half  or  two  hours  of  high- water. 

There  are  other  witnesses  who  ^ve  evidence  to  the  same 
effect  with  reference  to  the  position  of  the  top  of  the  em- 
bankment in  regard  to  the  tides. 

Matters  seemed  to  have  remained  in  this  position  till  the 
year  1874  or  1875,  when  the  respondent  erected  another  weir 
or  embankment  at  the  upper  part  of  the  island,  and  con- 
necting the  upper  part  of  the  island  with  the  main  land  on 
the  west  side  thereof.  This  embankment  blocked  up  the 
west  channel  and  prevented  salmon  from  ascending  the  river 
by  that  channel.  This  embankment  is  described  as  extend- 
ingfrom  ^  to  ^  on  the  plans  produced. 

The  appellant,  shortly  after  the  erection  of  this  latter  em- 
bankment, raised  the  present  action,  in  which  he  asks  to 
have  it  found  and  declared  that  the  embankment  J.,  B^  at 
the  top  of  the  island,  and  also  that  which  I  have  specially 
before  referred  to  at  the  lower  end  of  the  island. 

Are  fixed  obstructions  to  the  pasasge  of  salmon  and  other  fish  of  the  salmon 
kind,  and  are  situated  within  the  limits  of  the  River  Oykell  and  its  tribataiy 
streams,  indoding  the  estuary  thereof, 

and  that  the  obstructions  were  illegal  and  should  be  ordered 
to  be  removed,  and  the  channel  of  the  river  or  estuary  re- 
stored to  its  former  state  before  the  erections  were  made. 
Both  erections  are  complained  of ;  and  it  is  sought  to  have 
each  of  them  removed. 

The  Lord  Ordinary,  and  the  second  Division  of  the  court 
below,  were  of  opinion  that  the  erection  A^  B^  at  the  top  of 
tbe  island  was  an  ill^al  obstruction,  and  ought  to  be  re- 
moved. The  interlocutor  of  the  Lord  Ordinary,  which  was 
adhered  to  by  the  Inner  House,  found  that  the  said  erec- 
tion A^  Bj 

Is  tL  fixed  obstruction  to  the  passage  of  salmon  and  other  fish  of  the  salmon 
*kind,  and  is  situated  within  the  limits  of  the  River  OykeU  and  its  [755 
tribntairy  streams,  including  the  estuary  thereof,  and  is  ill^al  and  ought  to  be 
remoTed  ;  nnd  decerns  and  ordains  the  defenders  to  remove  ue  same  accordingly 
within  the  space  of  six  months  from  the  date  hereof ; 
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And  the  Inner  House  remitted  to  a  man  of  skill  to  see  that 
erection  removed  in  terms  of  the  Lord  Ordinary's  inter- 
locutor.   And  it  is  said  that  it  has  been  now  removed. 

Your  Lordships  have  therefore  only  now  to  consider 
whether  the  weir  or  embankment  at  the  lower  end  of  the 
island  comes  within  the  same  categorjr  of  an  illegal  obstrac- 
tion  to  the  passage  of  salmon  up  the  river. 

The  Lord  Ordinary  and  the  Second  Division  were  of  opin- 
ion that  the  appellant  had  not  established  his  contention 
that  the  weir  or  embankment  in  question  formed  an  obstruc- 
tion to  the  free  passage  of  fish ;  and  their  Lordships,  quoad 
that  weir  or  embankment,  assoilzied  the  respondent  from 
the  conclusions  of  the  summons.  Their  Lordships  seem  to 
have  proceeded  partly  on  the  ground  that  it  had  been  erected 
with  the  view  of  preserving  the  banks  of  the  island,  and  was 
not  more  flian  was  necessary  for  that  purpose. 

Now,  my  Lords,  I  am  of  opinion  that  the  respondent  wa^ 
entitled  to  repair  any  damage  caused  to  the  banks  of  his 
island,  and  also  to  maintain  his  fishings  there  in  the  state 
that  they  existed  before  the  erection  or  the  bulwark  or  em- 
bankment on  the  Skibo  side  of  the  river,  which  is  said  to 
have  been  what  caused  the  injury  to  the  respondent's  island 
and  fishings ;  provided  his  operations  did  not  cause  injnry 
to  the  rights  of  third  parties.  The  decisions  relied  on  by 
the  respondent,  and  afterwards  referred  to,  show  that  where 
a  channel  has  been  injured  by  a  flood,  and  the  rights  of  fish- 
ing proprietors  have  been  thereby  injured,  it  is  lawful  io 
cause  the  damage  to  be  repaired,  and  to  restore  the  channel 
to  the  state  in  which  it  was  before  the  damage  was  done. 
But  I  do  not  think  that  there  is  any  decision  to  the  effect 
that,  where  injury  to  fishings  is  caused  by  a  novum  opus  on 
the  opposite  bank,  the  proprietor  whose  fishings  are  injured 
is  entitled  to  set  up  an  erection  on  his  side  of  the  stream  to 
rectify  the  damage  dope,  if  the  erection  so  set  up  has  U^e 
effect  of  causing  injury  to  other  fishing  proprietors.  It 
rather  appears  to  me  that  the  remedy  of  the  proprietor 
756]  *wnose  fishings  are  alleged  to  have  been  injured 
would  be  to  cause  the  novum  opus  which  was  the  cause  of 
the  damage  to  be  removed,  and  to  have  the  stream  restored 
to  the  position  it  was  in  before  the  weir  was  erected. 

I  think  that  the  weir  or  embankment  in  question  is  much 
more  than  a  mere  repair  of  a  broken  bank.  Several  of  the 
vrttnesses  connected  with  the  erection  of  the  embankment  by 
the  respondent  state  that  it  was  made  for  the  improvement 
of  the  fishings.    Mr.  Paterson,  the  respondent's  engineer, 
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States,  with  leference  to  the  weir  of  1862,  that  it  was  ex- 
plainai  to  him  that  '^  it  was  desired  to  erect  the  weir  in  order 
to  improve  the  fishings.  No  other  object  was  mentioned  to 
me  than  the  improvement  of  the  fishings."  And  again, 
^^  When  I  was  consulted  in  1862  nothing  was  s£ud  about  the 
protection  of  the  banks ;  it  was  the  improvement  of  the  fish- 
ings." Mr  Oordon,  the  engineer  who  prejKU'ed  the  specifica- 
tion for  the  weir  of  1862,  states,  in  answer  to  a  question  by 
the  conrt,  that  the  object  of  erecting  the  weir  ^^  was  to  improve 
the  salmon  fishing."  Mr.  lipscomb,  the  respondent' s  factor, 
states  that  the  embankment  was  erected  in  consequence  of 
complaints  by  the  fishermen.  Mr.  Pitcaithley  says,  *^  The 
object  of  that"  (the  extending  and  heightening  oi  the  em- 
bankment) *'  was  to  improve  the  fishing.''  And  Mr.  Steven- 
son, civil  engineer,  who  was  examined  for  the  respondent, 
says: 

I  bsre  no  dcmbl  the  fishings  would  be  the  chief  inteTest  to  be  oonsenred  there. 
I  do  not  sappose  the  weir  conld  have  beoi  pat  down  for  sny  other  porpose  than 
to  heip  the  salmon  fishings ;  bat  I  do  not  Imow. 

It  is  perhaps  not  of  much  consequence  to  consider  the 
o^ect  the  respondent  had  in  view  in  erecting  the  embank- 
ment— because  if  it  is  not  ill^al,  he  was  entitled  to  erect  it 
— bnt  when  it  is  found  that  the  object  of  erecting  it  was  the 
improFing  the  respondent's  fishings,  and  when  it  is  com- 

E mined  by  the  proprietor  of  another  fishing  that  his  rights 
are  been  injured  by  the  operations  complained  of,  there  is 
certainly  fair  room  for  the  inference  that  something  more  has 
been  done  than  was  actually  necessary  for  repairing  damages 
done  to  the  respondent's  island.  And  accordingly  on  ex- 
amining the  evidence  which  has  been  adduced,  I  think  it  is 
found  uiat  the  operations  complained  of  exceeded  what  was 
necessary  for  mere  repairs.  It  is  seen  that  the  original  bank 
of  *the  island  was  onfy  9  or  10  inches  above  low- water  [757 
mark.  The  embankment  is  now,  according  to  Mr.  Pater- 
son's  evidence,  ^^  about  2  ft.  4  in.  above  low  water  of  ordi- 
nary spring  tides,  and  averages  about  3  ft.  6  in.  above  the 
beach."  That  is  a  very  material  difference,  and  I  think 
there  can  be  little  doubt  that  such  an  addition  to  the  height 
of  the  embankment  at  the  place  where  it  exists  does  form  an 
obstruction  to  the  free  upward  j^assage  of  salmon. 

Your  Lordships  have  oefore  you  the  evidence  which  has 
been  adduced  in  the  cause.  There  is  no  question  of  credi- 
bility involved  in  the  proof.  There  is,  no  doubt,  as  there  is 
in  almost  every  such  case,  difference  of  opinion  among  the 
witnesses.  But  your  Lordships  are  in  the  same  position  for 
24  Eng.  Rep.  64 
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considering  and  judging  of  the  evidence  as  the  coart  below 
were,  and  can  consider  and  jadge  of  the  effect  of  the  evidence 
for  yourselves.  It  is  with  considerable  diffidence  that  I 
venture  to  differ  from  the  judgment  of  the  court  below ;  but 
I  have  considered  the  evidence  with  very  great  care,  and  I 
have  come  to  be  of  opinion  that  the  appellant  has  proved 
that  the  embankment,  in  consequence  of  its  greater  height 
than  the  original  bank  of  the  island,  is  an  obstruction  to  the 
passage  of  fish  up  the  river,  and  is  therefore  illegal.  I  shall 
shortly  advert  to  a  few  passages  in  the  proof  which  I  think 
bear  out  the  view  I  take  of  it. 

Mr.  Archibald  Young,  an  advocate  of  the  Scottish  bar, 
who  is  one  of  the  Royal  Commissioners  on  Salmon  Fisheries, 
and  who  has  had  great  experience  in  regard  to  all  salmon 
fishery  questions,  inspected  the  embankment  before  the  qaes- 
tion  was  raised  between  the  parties,  and  he  says : 

I  examined  the  weir  at  the  foot  of  the  island,  both  in  1870  and  1875.  It 
appeared  to  me  to  be  an  obstruction  to  the  passage  of  salmon  ap wards,  and  to-be 
a  large  fishing  encroachment  upon  the  cnannel  of  the  Kyle,  barring  a  pla4» 
where  fish  would  naturally  have  passed  if  it  had  not  been  there,  and  injanng 
the  upper  proprietors  of  fishings  by  facilitating  netting  on  the  part  of  the  lower 
proprietors. 

John  Urquhart,  who  was  manager  of  the  respondent's 
fishings  at  Sonar  Bridge  from  1860  to  1866,  states : 

The  weir  is  now  higher  to  the  extent  of  less  than  2  feet  than  it  was  when  it 
was  first  made.  In  my  judgment  that  weir  would  obstruct  the  passage  of  salmon 
to  the  upper  waters  at  certain  states  of  the  tide.  The  weir  was  made  with  a 
view  to  improve  the  fishing. 

758]  *Donald  Urquhart,  a  fisherman  in  the  estuary,  and 
who  has  lived  in  the  Bonar  district  all  his  life,  says,  "Ever 
since  I  remember  the  islet  there  has  been  no  bank  as  high,  or 
nearly  as  high,  as  the  present  weir  running  out  where  the 
weir  i^,  H^  is."  Adam  Robertson  who  had  about  thirty 
years  experience  in  connection  with  salmon  fishings,  and 
who  was  acquainted  with  the  locality  in  question,  states : 
*'I  have  no  doubt  that  both  the  obstructions  now  complained 
of  are  serious  obstructions  to  the  passage  of  salmon  up 
the  river." 

George  Davidson,  who  is  a  tacksman  of  salmon  fishings, 
and  pays  a  rental  of  about  £1,500  a  year,  and  who  is  a  mem- 
ber of  the  Don  District  Fishery  Board,  and  has  been  ac- 
tively engaged  in  the  management  of  salmon  fisheries  for 
forty  years,  says : 

The  weir  at  the  foot  of  the  island,  in  my  Judgment,  obetmcts  one  of  the  main 
channels  of  the  river.  It  is  built  across  a  channel  by  which  salmon  would 
naturally  find  their  way  into  the  main  stream. 
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And  on  cross-examination  by  the  respondent,  he  says : 

When  I  speak  of  the  injury  to  the  upper  proprietors  I  mean  that  that  arises 
from  fish  being  caught  that  would  otherwise  get  up  the  river.  I  also  believe 
thjtt  the  obstructions  in  question  would  turn  fish  back  altogether. 

Mr.  George  Cunninghara,  civil  engineer,  Edinburgh,  says : 

The  top  of  this  weir  is  level  with  the  surface  of  the  water  about  half  tide  of 
ordiDAry  spring  tides,  so  that  for  about  half  of  every  tide  it  would  fprm  a  com- 
plete barrier  to  the  passage  of  fish.  It  would  be  still  longer  a  barrier  to  them 
mt  neap  tides.  It  did  not  occur  to  me  that  there  was  any  object  for  which  the 
wmr  ooold  have  been  designed,  except  to  facilitate  the  fishing,  and  I  thought  it 
liad  been  designed  for  that  when  I  saw  the  men  fishing  from  it.  I  saw  no  bank 
Teqalring  to  Im  protected  by  it.     There  is  nothing  behind  it  worth  preserving. 

Mr.  James  Leslie,  civil  engineer,  who  was  one  of  the  Sal- 
mon Commissioners  under  the  act  of  1862,  says : 

The  weir  F^  H,  stops  the  current  of  the  tide  away  from  the  channel  of  the 
Tiver  down  towards  Kincardine  Bay,  and  bars  the  passage  of  salmon  till  the  tide 
is  high  enou^b  to  cover  the  weir.  Salmon  taking  a  particular  line  from  Kin- 
cardine Bay  mto  the  main  channel  would  be  stop^d  by  that  erection.  I  see  no 
xeason  why  that  should  not  be  a  likely  line  for  them  to  take. 

William  Danbar,  who  is  a  tenant  of  salmon  fishings,  for 
which  he  pays  rents  to  the  amount  of  nearly  £5,000,  and 
who  has  taken  a  great  deal  of  interest  in  the  habits  of  sal- 
mon, and  has  watched  *them  closely,  and  who  has  [759 
known  the  Kyle  of  Sutherland  since  1844,  says,  with  refer- 
ence to  the  point  in  dispute : 

There  was  a  strong  current  there,  both  when  the  tide  was  ebbing  and  when  it 
was  flowing.  In  certain  winds  most  of  the  salmon  entering  the  Kyle  would  go 
tiiat  way,  and  in  other  winds  not  so  many.  I  am  satisfied  that  considerate 
nnmbers  of  salmon  would  enter  the  Kyle  by  that  place  at  that  time.  There  is 
now  a  weir  at  thai  tpci  which  eompleUly  bare  their  progress  so  fa/r  as  il  goes. 
lifothiDg  of  the  kind  was  there  in  1844-48. 

I  think  these  passages  show  that  the  embankment,  in  its 
present  state,  does  form  a  real  obstruction  to  the  upward 
passage  of  fish,  and  is  therefore  illegal. 

It  was  contended  on  behalf  of  the  respondent  that  the  em- 
bankment was  on  the  foreshore  of  the  island,  and  not  in  the 
alveus  of  the  river ;  and  that  therefore  the  appellant  was 
not  entitled  to  object  to  it.  There  is  no  doubt  that  there  is 
part  of  the  embankment  on  the  foreshore,  but  the  embank- 
ment has  been  extended  beyond  the  island,  and  so  far  as  it 
is  so  extended  it  is  erected  in  the  aZveus.  The  appellant,  in 
the  8th  article  of  his  condescendence,  says  that  it  extends 
^"'from  the  lower  end  of  the  island  in  a  southerly  or  south- 
easterly direction  for  280  yards  or  thereby  irUo  the  said 
river  or  estv/iry  thereof, ^^  And  the  respondent,  in  the  5th 
article  of  his  statement,  says  substantially  the  same  thing. 
His  statement  is : 

He  also,  between  1863  and  1866,  caused  the  outer  bank  of  the  said  strip  of 
ground  to  be  faced  with  piles  and  boarding,  and  tlie  detached  pieces  into  which 
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it  bad  been  broken  to  be  joined  with  a  narrow  embankment.  He  also  caused 
tbe  said  embankment  to  be  extended  from  the  lower  end  of  the  said  strip  ojgrw^ 
in  a  direction  parallel  to  tlie  main  channel  of  the  Kyle, 

It  thus  appears  that  a  very  considerable  portion  of  the 
embankment  is  not  on  the  foreshore  of  the  island,  but  in 
the  alveus  of  the  river.  With  reference  to  the  argument  as 
to  the  erection  being  on  the  foreshore,  the  Lora  Justice 
Clerk  says : 

It  is  a  mistake  to  suppose  that  everything  which  is  erected  on  the  foreshore 
which  may  have  the  effect  of  altering  the  coarse  of  the  salmon  is  an  obstraction 
to  which  an  upper  inheritor  is  entitl^  to  complain.  That  is  not  the  meaning  of 
the  statute.  An  obstruction  must  be  something  which  prevents  the  fish  from 
getting  up.  If  all  that  can  be  said  is  that  while  the  fish  have  the  choice  of  the 
two  channels,  g^ing  up  bj  the  rifht  or  west  bank,  or  the  left  or  east  bank,  there 
>  is  an  Intermediate  place  where  a  fish  miffht  have  gone  across,  which  has  now  been 
shut  up  by  the  operations  of  the  defender,  I  do  not  think  that  is  an  obstraction. 
760]  *That  the  fish  has  to  go  two  or  three  yards  round  in  order  to  get  up  a 
stream  is  certainly  not  an  obstruction  to  the  passage  of  salmon  in  the  sense  of 
the  statute  ;  and  it  is  wholly  immaterial  whether  the  result  is  to  improve  the 
fishing  of  Sir  Charles  Ross,  seeing  that  if  it  be  not  an  obstruction  in  the  sense  of 
the  statute  the  Duke  of  Sutherland  has  no  title  and  no  interest  to  object  to  what 
has  been  done ;  and,  subject  to  the  provisions  of  the  statute,  Sir  Charles  Boa 
is  perfectly  entitled  in  a  question  witn  him  to  improve  his  own  chance  of  catch- 
ing salmon.  I  am  therefore  of  opinion,  first,  that  there  was  a  good  and  reason- 
able ground  for  at  all  events  a  portion  of  the  erection  complained  of  ;  but,  in 
tbe  second  place,  that,  as  it  stands,  no  part  of  it  seems  to  me  to  come  up  to 
what  is  necessary  in  order  to  constitute  an  obstruction  to  the  passage  of  salmon 
in  the  sense  of  the  Salmon  Statutes,  and  that  consequently  the  Duke  of  Suther- 
land has  no  title  to  complain  of  what  has  been  done  upon  ground  belonging  to 
the  defender.  I  should  not  have  thought  it  of  any  consequence  here  that  this 
was  on  the  foreshore  if  it  had  been  an  obstruction,  because,  as  I  have  already 
said,  it  is  to  obstructions  to  the  passage  of  salmon  by  means  of  arUfid&l 
erections  within  the  flux  and  reflux  of  the  tide,  or  in  estuaries,  that  the  stat- 
utes refer. 

Now,  my  Lords,  I  agree  with  his  Lordship  that  if  the  erec- 
tion here  complained  of  is  an  obstruction,  it  is  of  no  conse- 
quence that  tne  erection  is  on  the  respondents'  foreshore ; 
because  it  is  admittedly  within  the  flux  and  reflux  of  the 
tide.  But  the  question  whether  the  erection  does  or  does 
not  form  an  obstruction  is  one  of  fact,  and  that  fact  can  only 
be  ascertained  by  considering  the  evidence  before  the  court. 
In  my  view  his  Lordship  seems  to  have  overlooked  that, 
and  to  have  decided  the  case  on  a  theory  of  his  own,  viz., 
that  it  is  no  obstruction  to  the  passage  of  salmon  in  the 
sense  of  the  statute  if  the  flsh  has  merely  "  to  go  two  or 
three  yards  round  in  order  to  get  up  a  stream."  I  am  not 
sure  that  I  would  concur  with  his  Lordship  in  holding  that 
if  an  erection  caused  the  fish  to  go  only  ''  two  or  three  yards 
round,"  it  was  not  an  obstruction  in  the  sense  of  the  stat- 
utes. But  your  Lordships  are  not  here  dealing  with  such 
a  case.  You  have  it  in  evidence  that  the  obstruction  in 
question  is  280  yards  in  length,  and  the  fish  would  have  to 
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go  all  that  distance  before  they  could  get  round  the  end 
of  the  obstruction.  I  think  that  is  very  different  from  the 
theory  with  which  his  Lordship  dealt ;  and  that  a  barrier  of 
the  length  of  the  one  in  question  does  form  a  very  material 
obstruction  indeed. 

The  only  decision  referred  to  by  the  Lord  Justice  Clerk, 
that  of  Jackson  v.  Marshall  (*),  had  no  reference  to  fishings 
but  to  operations  by  a  riparian  proprietor  on  the  alvetis  of  a 
priirate  river ;  and  *  which  were  challenged  by  a  con-  [761 
terminous  proprietor.  It  is  of  the  same  class  of  cases  as 
that  of  Bickett  v.  Morris  (*),  which  your  Lordships  had  re- 
cently under  consideration  in  the  case  of  Orr  JEwing  v. 
ColqvJioun  CX  but  which  cases  have  no  application  to  the 
question  presently  before  the  House. 

Lord  Ormidale  refers  to  the  cases  of  the  Town  of  Nairn  (*), 
Forbes  v.  Smith  (*),  and  Mather  v.  Madrraire  (*),  as  showing 
that  the  respondent  here  had  not  exceeded  his  legitimate 
rights  in  repairing  the  injury  done  to  his  island  and  his  fish- 
ings. But  I  do  not  think  that  these  cases  support  his  Lord- 
ship's opinion. 

The  case  of  the  T&wn  of  Nairn  C)  decided  that  in  order  to 
preserve  their  fishings  the  town  was  entitled  to  close  up  a 
channel  which  had  been  formed  by  a  fiood.  But  that  was 
merely  a  case  of  repair  necessary  to  restore  the  river  to  the 
condition  in  which  it  was  before  the  injury  was  done. 

I  think  the  case  of  Forbes  v.  Smith  (')  as  decided  in  this 
House  is  not  an  authority  in  point  at  alL  It  had  reference 
to  the  erection  of  an  embankment  by  Smith,  a  riparian  pro- 
prietor (but  who  had  no  right  of  salmon  fishing)  in  alveo  of 
the  River  Findborn.  This  embankment  was  complained  of 
by  Forbes,  the  proprietor  of  the  salmon  fishings  at  the  point 
in  question,  as  being  an  interference  with  his  rights ;  and  he 
raised  an  action  of  declarator  to  have  it  found  and  declared 
that  Smith  had  no  right  to  make  or  construct  any  bulwark 
or  embankment  along  the  course  of  the  river  to  his  hurt  and 
prejudice  in  the  exercise  of  his  rights  of  fishing.  The  Court 
of  Session,  without  allowing  Forbes  to  lead  evidence  of  the 
injnnr  caused  to  his  rights  by  the  embankment,  assoilzied 
Smith  from  the  conclusions  of  the  summons.  And  what 
this  House  did  was  to  remit  the  case  back  to  the  Court  of 
Session,  to  inquire  whether  the  bulwark  or  embankment 
was  so  constructed  as  to  be  injurious  to  the  right  which  the 


O  Jnly  4,  1872 ;  10  Maqph..  91S. 
(•)  L»w  Rep.,  1  H.  L.,  Sa,  47. 
(*)  2  Ap.  Gas.,  839. 
(*)  Morr.,  12,779. 
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fishing  proprietors  had  of  fishing  in  the  river,  and  in  a  man- 
ner not  necessary  to  its  utility  as  a  bulwark  or  embank- 
ment,— to  that  eflEect  diflfering  from  the  Court  of  Session, 
and  holding  that  the  fishing  proprietors  might  establish  by 
evidence  that  their  rights  were  injured. 
762]  *The  case  of  Mather  v.  Macbratre{')  was  also  a 
case  of  repair  of  injury  caused  by  a  flood.  The  court  in 
that  case  held  that  the  operations  complained  of 

Were  performed  for  tbe  purpose  of  repairing  the  damage  caused  to  the  bed  ef 
the  river  by  winter  floods,  and  floating  masses  of  ice,  or  otherwise,  and  of  re- 
storing tbe  channel  to  its  former  state,  and  so  maintaining  tbe  sud  salmon  fish- 
ing in  a  suitable  condition  for  the  due  and  proper  use  of  the  nets  therein,  and 
otherwise  for  the  due  exercise  of  the  rights  of  the  defender  in  relation  to  the 
said  fishing,  and  that  said  operaHons  d&  not  go  beyond  reasonable  repair  to  the 
bed  of  the  rvoer. 

The  case  of  Trotter  v.  Eurae^  9th  July,  1757  (•),  which  was 
referred  to  at  the  bar,  had  reference  to  a  gallows  and  lad- 
der erected  on  an  island  for  the  purpose  of  viewing  the  fish 
in  the  river,  and  to  a  bridge  between  the  north  bank  of  the 
river  and  the  island. 

The  case  is  very  shortly  reported,  and  I  sent  for  the 
printed  pleadings  in  the  Court  of  Session  to  ascertain  fur- 
ther particulars.  I  find  that  the  conclusions  of  the  action 
were  to  have  it 

found  and  declared  that  the  lower  or  eastmost  boundary  of  tbe  pursuer's  fishing, 
and  which  divides  it  from  the  defender's  fishing,  was  a  ford  at  tbe  east  or  lower 
end  of  the  island  called  Annabat — and  therefore  that  tbe  defender  bad  no  right 
to  erect  a  gallows  or  ladder  upon  tbe  east  end  of  said  island — nor  a  bridge  be- 
twixt tbe  bank  of  tbe  river  and  tbe  island,  and  therefore  that  these  should  be 
demolished. 

The  question  therefore  was  as  to  the  boundaries  of  the  re- 
spective fishings ;  and  whether  the  portion  of  the  island  on 
which  the  gallows  and  bridgfe  had  oeen  erected  by  the  de- 
fender was  or  was  not  within  his  boundaries.  The  court  at 
first  decided  that  the  portion  of  the  island  in  question  was 
not  within  the  defender  s  boundaries,  and  ordered  the  bridge 
to  be  removed,  but  on  advising  a  reclaiming  petition  the 
court  seems  to  have  found  that  the  island  was  within  the 
defender's  boundaries,  and  that  he  was  entitled  to  maintain 
the  erections  he  had  set  up.  It  was  alleged  by  the  pursuer 
that  the  erections  were  injurious  to  his  rights  of  fishing,  but 
neither  the  report  of  the  case  nor  the  pleadings  show  what 
view  the  court  took  on  this  part  of  the  case.  The  Salmon 
Fishing  Statutes  were  not  at  all  referred  to.  And  it  there- 
fore appears  to  me  that  the  case  cannot  be  regarded  as  an 
authority  in  the  present  case. 

0)  11  Macph.  (1878),  622.  (*)  Morr.,  12,798. 
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I  may  refer  your  Lordships  to  the  case  of  Viscount  At- 
huthncil^  *<tc.,  V.  Scott  and  others  ('),  decided  in  this  [763 
Hoase  on  the  26th  of  May,  1802.  In  that  case  the  appel- 
lants were  proprietors  of  salmon  fishings  in  the  North  Esk. 
Farther  down  the  river,  and  about  two  miles  from  its  month, 
the  respondents  were  proprietors  of  mills  on  either  side  of 
the  river.  And  at  this  place  the  respondent,  Mr.  Scott,  had 
also  a  right  to  a  salmon  fishing,  wnich  he  was  entitled  to 
exercise  either  by  means  of  cruives  or  by  net  and  coble. 
There  had  been  much  litigation  in  regard  to  a  dam-dyke  for 
supplying  the  mills  with  water,  and  a  cruive-dyke  imme- 
diately adjoining ;  and  in  consequence  of  a  judgment  of  this 
House  in  1772,  Mr.  Scott  could  no  longer  use  the  cruive- 
dyke  as  a  means  of  preventing  the  passage  of  the  salmon  up 
toe  river,  and  therefore  he  resolved  to  abandon  that  dyke 
in  order  to  furnish  a  pretence  for  erecting  another  dyke. 
Accordingly,  some  years  afterwards,  he  resorted  to  the  plan 
of  erecting  a  new  dam-dyke.  This  erection  proved  much 
more  objectionable  to  the  fishing  than  the  former  from  its 
peculiar  construction,  it  being  made  of  a  heap  of  loose  stones, 
80  placed  together  as  to  allow  the  flow  of  water  to  filtrate 
through  them,  at  the  same  time  preventing  the  possibility 
of  the  river  from  flowing  over  the  top.  An  action  of  de- 
clarator was  therefore  raised  by  Lord  Arbuthnott  concluding 
to  have  it  found  and  declared  that  the  respondents 

bsd  no  right  to  erect  said  bulwark  of  the  extraordinary  dimensions  above  de- 
scribed, and  therefore  that  these  new  erections  ought  to  be  demolished  and  the 
said  bniwark  altogether  altered  in  its  dimensions,  and  of  new  constracted  in  sach 
a  manner  and  with  such  openings  or  gaps  as  to  admit  the  free  passagebf  salmon 
at  all  times  op  the  river. 

The  Court  of  Session  assoilzied  the  defenders  from  the  con- 
clusion of  the  action.  But  this  House  on  appeal  altered  the 
judgment,  and  found 

that  the  porsaers  as  proprietors  respectively  of  salmon  fisheries  in  the  river  of 
}{onh  Esk  are  entitled  to  have  as  free  access  of  salmon  to  their  several  fisheries 
as  can  be  had  consistently  witii  the  rights  which  others  have  in  the  lower  parts 
of  the  river. 

And  the  House  remitted  the  same  back  to  the  Court  of  Ses- 
sion to  have  the  dyke  altered. 

Considerable  further  litigation  followed  on  this  remit  in 
the  Court  of  Session ;  but  ultimately  the  court  found  that 
the  dam-dyke  *in  question  must  be  of  new  constructed  [764 
in  conformity  to  a  report  by  an  engineer,  by  and  at  the  ex- 
pense of  Mr.  Scott,  and  be  thereafter  maintained  and  sup- 

Q)  4  Paton's  App.,  887. 
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ported  by  him.  This  jadgment  was  appealed  against  to  this 
Honse  at  the  instance  of  Mr.  Scott ;  bat  was  affirmed  ('). 

I  think  this  case  shows  that  wherever  there  is  in  fact  what 
amounts  to  an  obstmction  to  the  passage  of  salmon,  in  the 
sense  of  Lord  Westbnry's  jadgment  in  the  case  of  -SixyOi 
it  will  be  ordered  to  be  removed. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  opera- 
tions complained  of  in  the  present  case  exceeded  what  were 
necessary  for  repairing  the  damage  done  to  the  island,  and 
restoring  the  respondent's  fishings  to  the  condition  in  which 
they  were  before  the  erection  of  the  Skibo  embankment.  I 
am  of  opinion  that  it  is  proved  that  the  embankment  in  its 
present  condition  is  an  obstruction  to  the  ^''free  and  unin- 
terrupted^^ passage  of  salmon  up  the  river;  and  that  it 
ought  to  be  lower^  to  the  height  of  the  original  bank  of  the 
island ;  and  that,  so  far  as  it  extends  beyond  the  end  of  the 
island  as  it  existed  before  the  Skibo  embankment  was  formed, 
it  should  be  entirely  removed. 

Interloctdor  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lords!'  JournalSj  15th  April,  1878. 

Agent  for  appellant :   W.  A.  Lofih, 

Agents  for  the  respondent :  MarJcby^  Wilde  &  Burra. 

(1)  6  Paton's  App.,  t60.  (*)  4  liacq.,  at  p.  Ml 
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795]   ^Chambers  and  Others,  Appellants ;  Smith  and 

Others,  Respondents. 

Tru9t — SeUUmenl —  Unlimited  Diaeretionary  Power  of  TVuelees  to  pottpome  Paymtfiii^-' 
Arrettmefit  by  Creditore  ineffectual  to  bar  the  exercise  of  the  Truie^e  Power. 

Where  trustees  have  an  unlimited  discretionary  power  to  postpone,  as  long  is 
they  think  fit,  the  payments  of  shares  of  a  residuary  fund;  and  wnere  of  the  tine 
and  manner  of  exercising  the  power  they  are  to  be  the  sole  and  final  judges,  arrest- 
ing creditors  of  the  fund  will  be  defeatea  by  the  trustees  executing,  eyen  after  aeUoa 
raised,  a  deed  applying  the  fund  as  an  alimentary  proyision  for  the  behoof  of  the 
beneficiaries.  No  proceedings  resorted  to  by  creditors  of  the  beneficiaries  can  in 
such  a  case  abridge  the  powers  of  the  trustees. 

A  testator  directed  his  trustees  to  hold  the  residue  of  his  estate  for  the  behoof  of 
his  children,  "  with  and  under  the  modifications  to  be  afterwards  stated.**  The 
shares  of  residue  were  to  yest  at  the  testator's  death,  and  be  payable  tax  months 
after  his  decease ;  but  powers  were  giyen,  "  notwltiistanding  the*period  above  ap- 

{>ointed  for  payment  of  the  shares  of  the  residue,**  to  the  trustees  "  to  postpone  as 
ong  as  they  should  think  it  expedient  to  do  so,  the  payment  of  the  proyisions  or 
shares  of  residue  in  the  case  of  all  or  any  of  the  children  or  grandchildren  ...  and 
796]  to  apply  the  interest  or  annual  *jproduce  of  the  same  during  the  period  of 
the  postponement,  to  or  for  behoof  of  sucn  children  or  grandchildren,  or,  oy  a  deed 
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under  their  bands,  to  retain  the  said  provisions,  or  any  of  them,  Tested  in  their  own 
personft,  or  to  vest  the  same  in  the  persons  of  other  trustees  ....  so  that  the  chil- 
dren and  grandchildren,  or  any  of  them,  as  the  case  might  be,  might  draw  and  re- 
ceive only  the  interest  or  other  annual  proceeds  of  their  respective  provisions  during 
their  lives,  or  for  such  time  as  the  trustees  might  fix,  and  tnat  the  capitid  might  be 
settled  on  or  for  behoof  of  such  children  or  grandchildren,  and  their  lawful  issue, 
on  such  conditions  and  under  such  restrictions  and  limitations,  and  for  such  uses  as 
the  trustees  in  their  discretion  might  deem  most  expedient,  of  which  expediency,  and 
the  time  and  manner  of  exercising  the  powers  and  option  hereby  given,  they  should 
be  the  sole  and  final  judges.** 

The  trastees  during  a  period  of  five  years  after  the  testator^s  death  paid  the  whole 
of  the  interest,  and  a  part  of  the  capital  of  his  share  to  J.  C,  a  son  of  the  testator. 
Subsequently  judgment  creditors  of  J.  C.  used  arrestment  in  the  hands  of  the  trus- 
tees against  the  balance  of  the  residue  of  his  share  still  due  to  J.  C,  and  raised  an 
action  of  forthcoming.  Thereupon  the  trustees  executed  a  deed  restricting  the  right 
of  J.  C.  to  a  life  rent,  and  settled  the  fee  on  his  children ;  and  again  by  another  deed 
the?  resolved  to  hold  the  balance,  and  apply  the  interest  as  an  alimentary  fund  for 
J.  C.*8  behoof: 

Held^  reversing  the  decision  of  the  court  below,  that  the  arrestment  could  not  in 
any  way  abridge  the  ample  discretionary  powers  of  the  trustees ;  and  that  the  trus- 
tees were  at  liberty  to  withhold  from  J.  C,  or  any  one  claiming  under  him,  the  pay- 
ment of  either  principal  or  interest  as  they  might  think  occasion  required. 

Per  Lord  O^Iaoav  :  The  mere  declaration  of  the  trustees*  resolution  to  postpone, 
however  made,  is  sufficient  to  render  the  fund  unattachable  by  creditors. 

The  following  abstract  of  the  facts  and  pleadings  is  taken 
from  the  opinion  of  Lord  Hatherley,  and  also  from  that  of 
Lord  Blackbarn : 

The  appellants  in  this  case  are  the  trustees  under  a  testa- 
mentary disposition  of  the  late  Dr.  Robert  Chambers,  one 
of  the  partners  of  the  firm  of  W.  &  R.  Chambers,  publish- 
ers in  Edinburgh ;  and  the  respondents  constitute  a  firm  of 
sharebrokers  at  SheflBeld  who  claim  to  be  creditors  for  a 
sum  of  £2,204 1^.  10^.  on  account  of  principal  and  interest 
dne  on  three  bills  of  exchange  and  £4  6^.  costs,  as  against 
James  Chambers,  one  of  the  sons  of  the  testator  Dr.  Robert 
Chambers.  The  respondents  have  by  due  process  obtained 
iadgment(')  as  against  James  Chambers  their  debtor,  and 
nave  proceeded  to  arrest  in  the  hands  of  the  above  trustees 
all  funds  belonging  to  James  Chambers,  and  by  an  action  of 
forthcoming  *and  payment  commenced  in  September,  [797 
1876,  sought  to  render  available  the  arrested  funds  for  pay- 
ment of  tneir  claims. 

The  trust  disposition  of  Dr.  Cnambers,  dated  the  10th  of 
November,  1870,  after  appointing  his  eldest  son  Robert 
Chambers  and  others  (now  represented  by  the  appellants) 
tmstees  for  executing  the  trusts  of  the  deed,  ana  making 
several  dispositions  of  property,  disposed  of  the  residue  in 
the  following  words : 

Lastly,  in  regard  to  the  residue  of  my  means  and  estate  remaining  after  ful- 
filment of  the  foregoing  parposes  of  this  trust,  I  appoint  my  trastees  to  hold, 

(1)  10  June,  1878;  Ex.  D.,  at  Westmmster. 

24  ExG.  Rep.  65 
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apply,  pay,  and  convey  the  same,  and  the  interest  and  other  annual  prodace 
thereof,  to  and  for  behoof  of  the  children  of  the  marriage  between  me  and  Mrs. 
Anne  Kirk  wood  or  Chambers,  now  deceased,  equally  among  them,  with  the  ex- 
ception of  my  son,  the  said  William  Chambers,  and  with  and  under  the  excep- 
tions and  modifications  to  be  afterwards  stated,  .payable  in  the  case  of  such  as  are 
major  six  months  after  my  decease,  declaring  that  the  whole  provisions  in  favor 
of  my  said  children  shall  at  my  death  vest  in  those  surviving  me  ....  and  not- 
withstanding  the  periods  above  appointed  for  the  payment  of  the  shares  of  the 
residue  of  my  means  and  estate,  1  provide  and  declare  that  it  shall  be  lawfal  to 
and  in  the  power  and  option  of  my  trustees,  if  they  see  cause  and  deem  it  fit.  to 
postpone  as  long  as  they  shall  think  it  expedient  to  do  so  the  payment  of  the 
provisions  or  shares  of  residue  hereinbefore  provided  as  aforesaid  in  the  ease  of 
all  or  any  of  my  children  or  grandchildren,  and  to  apply  the  interest  or  annaal 
produce  of  the  same  during  the  period  of  the  postponement  to  or  for  behoof 
of  such  children  or  grandchildren,  or,  by  a  deed  under  their  hands,  to  retain  the 
said  provisions,  or  any  of  them,  vested  in  their  own  persons,  or  to  vest  the  same 
in  the  persons  of  other  trustees  (whom  they  are  hereby  authorized  to  appoint), 
with  all  or  any  of  the  powers,  privileges,  and  exemptions  belonging  to  them- 
selves, including  the  power  of  appointing  factors,  so  that  my  children  and  grand- 
children, or  any  of  them,  as  the  case  may  be,  may  draw  and  receive  only  the 
interest  or  other  annual  proceeds  of  their  respective  provisions  during  their 
lives,  or  for  such  time  as  my  trustees  may  fix,  and  that  the  capital  may  be  settled 
on  or  for  behoof  of  such  children  or  grandchildren,  and  their  lawful  issue,  on 
such  conditions  and  under  such  restrictions  and  limitations,  and  for  such  use* 
as  my  trustees  in  their  discretion  may  deem  most  expedient,  of  which  expedi- 
ency, and  the  time  and  manner  of  exercising  the  powers  and  option  hereby  given, 
they  shall  be  the  sole  and  final  judges. 

The  testing  clause  of  the  settlement  was  as  follows  ('): 

In  witness  whereof,  I  have  subscribed  these  presents  (but  with  and  under  this 
express  provision,  and  declaration,  videlicet ,  that  the  whole  of  the  legacies,  tn- 
nuity,  and  provisions  made  and  provided  by  this  disposition  and  deed  of  settle- 
ment shall  be  strictly  alimentary,  and  shall  not  be  arrestable  or  attachable  for 
the  debts  or  deeds  of  the  persons  in  whose  favor  the  same  are  conceived,  or  any  of 
them,  nor  be  subject  or  liable  to  the  diligence  of  their  creditors),  at  St.  Andrews, 
upon  the  10th  day  of  November,  in  the  year  1870,  before  these  witnesses,  &c. 

798]  *James  Chambers,  the  debtor,  is  one  of  the  children. 
Dr.  Chambers  died  in  March,  1871. 

The  trustees  realized  the  property  of  the  testator,  with 
the  exception  of  his  business,  and  a  paper  was  put  in,  ad- 
mitted by  both  sides  to  be  correct,  in  which  the  result  of  an 
examination  of  the  trust  account  was  set  out.  That  account 
showed  that  up  to  the  1st  of  June,  1875,  the  trustees  paid 
to  Mr.  James  Chambers  sums  of  money  considerably  ex- 
ceeding the  amount  of  ir^come  on  his  share,  his  share  of 
income  to  that  date  being  stated  as  amounting  to  £2,272  6s, 
3d.,  and  his  total  receipts  to  £4,358  19^.  7d.,  so  that  £2,086 
13.S.  4d.y  the  over  payment,  was  charged  to  capital.  He  was 
further  paid  £474 175.  2d.  for  income  up  to  the  31st  of  March, 
1876,  and  £150  on  account  from  that  date  to  the  6th  of  July, 
1876,   leaving  a  balance  of  -about  £3,000  due  to  James 

(*)  As  to  the  effect  of  this  testing  chinse,  see  opinion  of  Lord  Gordon,  pott,  pp. 
827,  830. 
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Chambers,  being  more  than  sufficient  to  cover  the  respond- 
ent's debt. 

In  the  tmstees'  defence  to  the  action  of  forthcoming,  in 
the  condescendence  the  third  answer  originally  stood  as 
follows : 

Admitted  tliat  tbe  defenders,  the  arrestees,  had  not  at  the  date  of  the  amst- 
meots,  and  haye  not  since,  executed  any  deed  onder  their  hands  with  reference 
to  the  share  of  the  defender  Mr.  James  Chambers  in  his  father's  estate.  Ad- 
mitted that  a  balance  of  the  defender's  share  of  residae  is  yet  in  the  hands  of 
the  trustees^  Explained  that  the  amoont  of  said  balance  has  not  yet  been 
ascertained,  bat  beliered  that  it  will  probably  be  equal  to  the  amount  of  the 
parsner's  debt.  Quoad  tiUra  denied,  and  explained  that  the  trostees  have  thought 
it  proper,  and  haye  resolyed,  to  postpone  the  payment  of  the  said  balance,  and 
to  pay  the  interest  only  to  Mr.  James  Chambers  for  his  aliment,  as  provided  in 
the  trust  deed. 

• 

After  the  action  of  forthcoming  was  raised,  bnt  before  it 
was  decided  by  the  Lord  Ordinary,  the  appellants  executed 
a  deed  of  tmst  in  favor  of  themselves  for  behoof  of  the  said 
James  Chambers  and  his  children.  This  deed  was  dated 
the  10th,  13tb,  and  16th  of  January,  1877,  and  recited  the 
main  provisions  of  the  testamentary  disposition,  including 
the  attesting  part  of  that  instrument  and  the  provision  con- 
tained in  the  attesting  clause  as  to  the  leg^acies  being  aliment- 
ary and  not  arrestable,  and  further  stating  that  considering 
the  payments  already  made  to  James  Chambers,  and  that 
his  share  of  the  estate  under  their  management  was  not  more 
than  was  required  as  a  suitable  alimentary  provision  for 
himself  and  his  family,  they  (the  trustees)  had  deemed  it  fit 
to  retain  *the  balance  for  the  behoof  of  himself  and  [799 
his  children  as  authorized  by  the  settlement,  and  in  manner 
after- mentioned  they  declare  that  the  share  shall  remain 
vested  in  them  the  trustees  in  trust  only  for  the  behoof  of 
James  Chambers  during  his  life,  and  after  his  death  for  be- 
hoof of  his  children  (naming  them),  and  that  so  long  as  the 
said  provisions  shall  be  retained  they  shall  remain  vested  in 
the  trustees,  and  James  Chambers,  o^  his  children,  shall 
only  be  entitled  to  receive  the  interest  or  -other  proceeds 
during  his  and  their  lives,  and  that  at  such  times  and  in  such 
proportions  as  they  tbe  trustees  might  deem  expedient. 

By  a  second  trust  deed,  dated  the  6th,  9th,  and  lOth  of 
Jaly,  1877,  they  again  recited  the  will,  and  expressly  by  this 
deea  declared  that  the  share  of  James  should  be  in  trust  for 
him  in  life-rent  for  his  Ufe-rent  alimentary  use,  and  after  his 
death  for  his  children.  The  respondents,  the  arresting  cred- 
itors, seek  to  obtain  a  decree  of  forthcoming  to  the  extent  of 
the  debt  due  to  them  in  respect  of  the  interest  and  principal 
in  the  hands  of  the  trustees  under  Dr.  Chambers'  testament- 
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ary  disposition  at  the  date  of  the  process  of  arresting.    The 
question  is  whether  they  are  so  entitled  either  as  to  princi- 
pal or  interest  moneys,  or  any  part  thereof  respectively. 
The  pleas  in  law  for  the  pursuers  (respondents)  were: 

1.  The  defender,  the  principal  debtor,  being  due  and  owing  to  the  pnraoers 
the  sums  contained  in  the  said  extract  judgment,  the  defenders,  the  arrestee, 
are  liable  to  account  to  the  pursuers  for  the  said  principal  debtor's  funds  in  their 
hands,  in  terms  of  the  conclusions  of  the  summons. 

2.  Assuming  that  the  declaration  introduced  into  the  testing  clause  of  Dr. 
Chambers'  settlement  is  effectual  to  constitute  an  alimentary  provision,  the  de- 
fender's share  of  residue  is  attachable  to  the  extent  of  the  surplus  in  excess  of 
a  reasonable  alimentary  annuity. 

8.  In  any  event,  the  pursuers  are  entitled  to  have  their  arrestments  nude 
effectual  to  the  effect  of  giving  them  a  preference  over  the  fee,  or  reversion  of 
the  said  share  of  residue,  subject  to  the  burden  of  the  defender's  life  interest. 

The  second  and  third  pleas  stated  for  the  defenders  (the 
appellants)  were  as  follows : 

2.  Upon  a  sound  construction  of  the  said  trust  disposition  and  settlement,  the 
trustees  are  entitled  to  retain  in  their  hands  the  share  of  residue  belonging  to 
the  said  James  Chambers,  and  to  apply  the  interest  of  the  same  as  an  alimeotaiy 
fund  for  his  behoof. 

8.  The  said  trustees  not  being  bound  to  pay  the  principal  of  the  said  share  of 
800]  'residue  to  the  said  James  Chambers,  either  now  or  subsequently,  tlie 
pursuers  are  not  entitled  to  any  decree  of  forthcoming. 

The  Lord  Ordinary  (Lord  Young)  by  his  interlocutor, 
dated  the  22d  of  February,  1877,  sustained  these  two*  pleas 
for  the  appellants,  and  dismissed  the  action. 

The  respondents  took  the  case  by  reclaiming  note  to  the 
First  Division  of  the  Court.  Their  Lordships  of  that  Divi- 
sion (on  the  17th  of  July)  allowed  the  record  to  be  amended 
by  the  addition  of  the  statement  by  the  trustees  of  the  exe- 
cution of  the  said  two  deeds  of  trust  of  January  and  July, 
1877,  before-mentioned. 

The  case  was  debated  before  their  Lordships  on  the  20th 
of  July,  and  also  on  the  18th  of  October,  by  one  counsel  on 
each  side,  with  a  special  view  to  the  application  and  effect  of 
the  declaration  in  the  testing  clause,  and  thereafter  further 
heard  on  the  9th  of  November,  1877,  when  a  judgment  was 
pronounced  recalling  the  interlocutor  of  the  Lord  Ordinary 
(Lord  Shand  dissenting),  and  directing  payment  to  the  re- 
spondents of  £2,294  1^.  lOd.  and  £4  6^.  out  of  the  share  of 
James  Chambers  and  his  children  ('). 

The  Lord  Ordinary's  note  to  his  interlocutor  was  not  be- 
fore the  judges  of  the  Inner  House. 

On  appeal  to  the  House, 

March  21,  25,  26.  Mr.  K  E.  Kay,  Q.C.,  and  Mr.  /.  G 
Nicolson  (of  the  Scotch  bar),  for  the  appellants,  contended 

(')  Scotch  Cases,  4th  Series,  vol.  v,  p.  .97;  Scottbh  Reporter,  vol.  xv,  p.  58. 
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that  upon  a  soond  constraction  of  the  trust  settlement  they 
Lad  power  at  any  time  before  actual  payment  of  the  shares 
of  residue  to  exercise  the  powers  of  retaining  the  capital  of 
such  shares,  and  of  settling  the  same ;  and  as  to  the  manner 
and  mode  of  doing  this  they  were  the  sole  judges.  The  trust 
stfttlement  throughout  exhibited  an  anxious  desire  on  the 
part  of  the  testator  to  guard  against  the  effect  of  imprudent 
conduct  on  the  part  of  the  beneficiaries.  The  arrestment  in 
question  could  ouIt  attach  the  common  debtor's  (Mr.  James 
Chambers')  right  lantum  et  tale^  as  it  stood  in  his  person, 
and  therefore  subject  to  the  exercise  of  the  powers  of  reten- 
tion and  settlement  conferred  on  the  appellants.  The  rule 
of  law  that  where  a  right  has  vested  it  may  be  attached  bv 
diligence,  and  that  after  diligence  had  began  nothing  which 
subsequently  occurred  could  *alter  the  rights  of  i)ar-  [801 
ties  as  then  existing,  had  no  application  to  this  case,  because 
the  interest  which  had  vested  in  the  common  debtor  was  not 
an  absolute  interest,  but  was  one  of  which  it  was  an  inherent 
quality  that  it  should  be  subject  to  the  exercise  of  the  pow- 
ers given  to  the  trustees  and  the  subsequent  exercise  of  tnose 
powers  was  a  contingency  to  which  the  arrestment  was  sub- 
ject. A  right  not  reduced  to  possession,  and  subject  to  de- 
feasance at  the  will  of  trustees,  was  quite  as  conditional 
as  a  right  which  was  in  suspense  until  some  condition  was 
purified,  therefore,  the  appellants  having  exercised  the  pow- 
ers of  retention  by  the  aeeds  of  January  and  July,  1877, 
were  not  bound  to  make  any  portion  of  the  common  debtor's 
share  forthcoming  to  the  respondents.  On  the  construction 
of  the  trust  settlement  and  powers  of  the  trustees  under  it, 
they  cited  and  commented  on  WdLer  v.  Ker  (*) ;  WhitvxrrtK  s 
Case  (") ;  Trampes  v.  Meredith  (*) ;  Huriter  v.  Hunter*  s 
Trustees  C) ;  Balderston  v.  Italian  (*) ;  Erskine,  b.  3,  tit.  6, 
sect.  11 ;  WickJtam  v.  New  Brunswick  and  Canada  Hail- 
miy  Company  (*) ;  Waits  v.  Porter  (*) ;  Eyre  v.  APDowdl  (*); 
Kinderley  v.  Jerois  (*) ;  Duncan  {Oroom^s  Trustees)  v.  Ad- 
ams (*•).  And  as  to  aliment,  see  Monypenny  v.  ilarl  of 
Buchan  (") ;  Lewis  v.  Anstruther  (") ;  Smith  v.  Inn^  ("). 
[On  the  contention  that  the  appellants  were  entitled  to  read 

D  lAwRcp.,  1  EL  Lu,  S&  11 ;  4  Maq>U  («)  Law  Rep.,  1  P.  C,  at  pp.  76, 76. 

(H.  of  L.X  B ;  S8  Scotch  Jur.,  256.  f )  8  El.  A  Bl.,  748. 

C)  t  Hwe,  416;  •£  1  Ph.,  728.  («)  9  H.  L.  Ci».,  at  p.  642. 

(^  5oT.  8,  1871 ;   10  Micph.,  88;  44  (<)  22  BeaT.,  1. 

Scotdi  Jnr.,  25.  (»•)  Nor.  80,  1859 ;  22  D.,  46. 

(«)  lUrdi   10,  1848;    10  D.,  922;   20  (")  July  11,  1836;  18  8.,  1112. 

Scolch  Jnr.,  828.  (>«)  Dec,  17,  1852 ;  15  D.,  260. 

(>>  Jan.  28, 1857;  19 D., 298;  29  Scotch  (*^  May  29,1855;  17  D.,  778. 
Jv.,  148. 
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as  part  of  the  trust  settlement  the  declaration  in  the  testing 
clause  to  the  effect  that,  the  whole  of  the  provision  should 
be  strictly  alimentary,  they  also  cited  Johnstone  v.  Cold- 
stream  (*) ;  Dunlop  v.  Oreenlee's  Trustees  (*)  ;  EeUo^ 
Petr.  (').] 

Mr.  Sovihgdte^  Q.C.,  and  Mr.  R.  T.  Reid^  contended  for 
the  respondents,  that  James  Chambers  had  at  the  date  of 
802]  the  *arre8tment  a  vested  right  to  payment  of  the 
share  of  Dr.  Chambers'  residue  held  by  the  trustees  for  his 
behoof ;  and  the  effect  of  the  arrestment  was  to  attach  the 
balance  as  his  absolute  property.    No  resolution  or  deed 

Sostponing  payment  or  declaring  that  the^^  retained  the  resi- 
ue  had  been  come  to  by  the  trustees  hqfore  the  date  of  the 
arrestment,  on  the  contrary  during  the  four  years  after  the 
testator's  death  the  trustees  had  paid  laree  sums  to  James 
Chambers ;  and  therefore  the  trustees  had  thus  decided  to 
hold  the  balance  of  the  residue  as  vested  in  James  Chambers 
absolutely.  The  institution  of  the  action  of  forthcoming 
rendered  the  fund  litigious,  and  no  change  could  afterwards 
be  made  in  the  rights  of  parties,  therefore  the  second  deed 
of  July,  1877,  executed  after  the  case  had  been  decided  in 
the  court  below,  and  which  deed  divested  James  Chambers 
of  the  fee  and  transferred  it  to  his  children,  was  of  no  avail. 
The  deed  executed  in  January  during  the  dependence  of  the 
action  was  uUra  vires  of  the  grantors.  But  assuming  even 
that  the  trustees  had  the  power  to  execute  that  deed  after 
the  date  of  the  arrestment  they  had  no  power  of  revocation ; 
the  power  once  exercised  could  not  be  revoked,  unless  ex- 
pressly reserved,  and  that  was  not  done,  Sugden  on  Powers, 
8th  ed.,  909,  Appx.;  case  of  Hele  v.  Bond  (*) ;  WorraU  v. 
Jacob  (•) ;  therefore  whatever  might  have  been  the  wish  of 
the  trustees  they  had  by  the  true  construction  of  the  terms 
of  the  January  dieoSi  given  irrevocably  to  James  Chambers 
an  absolute  right  to  draw  and  receive  the  interest  during  his 
life,  and  consequently  the  respondents  were  entitled  to  have 
at  the  least  that  life  interest.  To  create  a  fund  alimentary 
technical  words  must  be  used :  Bell  cites  two  cases,  7th  ed., 
vol.  i,  p.  126,  Lord  Kilcaldron  v.  L(yrd  BaZgillo  (1639)  (*) ; 
Gordon  v.  Blackburn  (1697)  (') :  but  there  were  no  words 
strictly  technical  in  the  will  itself,  and  the  testing  clause  could 

Q)  June  80. 1848;  6  D.,atp.  1809;  15        (<)  Prec.  Chan.,  474;  1  Eq.  Ct.  Abr., 
Scotch  Jur.,  541.  842. 

(«)  Nov.   2,   1863;   2  Macph.,  1;   aff.        (*)  8  Mer.,  256;   Sugden  on  Powe^^ 
June  2.  1865,  8  Macph.,  H.  L.,  46.  8th  ed.,  p.  869. 

(»)  March  8,  1850;  12  D.,  918.  («)  M.,  10,872. 

0  M.,  10,894. 
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not  make  a  deed  alimentary  which  was  not  so  already,  and 
the  deed  of  July  was  of  no  avail,  the  power  having  been  pre- 
Tiously  exercised  in  executing  the  previoas  deed  of  January. 
The  declaration  in  the  testing  claase  to  the  effect  that  the 
legacies  and  the  provisions  shodld  not  be  arrestable  was  im- 
probative  and  ineffectual.  The  purpose  of  the  testing  clause 
*was  to  state  the  particulars  of  the  execution  of  the  [803 
deed ;  and  it  was  nlled  np  almost  invariably  after  the  deed 
had  been  subscribed.  If  the  declarations  affecting  the  sub- 
ject-matter of  the  deed  could  competently  be  inserted  in  the 
testing  clause  the  effect  of  a  deed  as  it  stood  when  subscribed 
by  the  grantor  might  be  entirely  changed  without  his  knowl- 
«*dge,  and  the  deed  nevertheless  be  probative.  The  cases  of 
Johnstone  ('),  Dwnlop  (*),  and  Kelso  C),  did  not  bear  out  the 
appellant's  contention ;  and  on  the  contrary  Arnott  v.  Ked- 
der  or  Colder  (*),  referred  to  by  Lord  Deas  (*),  was  strongly 
adverse  to  the  introduction  of  substantial  provisions  in  the 
testing  clause.  As  to  the  functions  to  which  the  testing  clause 
is  limited,  see  Bell  on  '*  Testing  of  Deeds,"  pp.  43,  44^  124. 
They  also  cited  Stair  v.  Stair  (*). 

lir.  E,  E.  Kay^  in  reply. 

liOBD  Hatherlet  (having  stated  the  facts  as  above) :  My 
Ix>rd8,  I  will  first  consider  what  is  the  true  construction  of 
the  testamentary  disposition  of  Dr.  Chambers  as  regards  his 
residaaiy  estate. 

I  think  that  it  is  carefully  and  anxionsly  worded  so  as  to 
give  the  trustees  the  largest  powers  over  that  residue  until 
actoal  distribution  of  the  respective  shares.  They  are  to 
*^Ao2<2,  apply ^  po»y^  and  convey  the  same  and  the  interest 
thereof  to  and  for  the  behalf  of"  his  children  by  his  late 
wife  equally  among  them,  except  his  son  William  Chambers, 
and  with,  under,  and  subject  to  the  exceptions  and  modifi- 
cations to  be  afterwards  stated. 

These  modifications  will  apply  to  the  whole  gift,  and  will 
modify  the  interest  of  every  one  of  the  children  in  that  gift. 
He  declares  the  provision  to  be  payable  to  such  as  are  major 
six  months  after  his  decease,  but  in  the  case  of  his  daughter 
Alice  on  her  attaining  majority  or  being  married,  declaring 
that  the  whole  provisions  in  favor  of  his  children  should  at 
Lis  death  be  vested  *in  their  surviving  issue.  He  then  [801 
makes  provisions  for  the  issue  of  any  child  dying  in  his  life- 

n  i<in«  30,  1843;  5  D..  1297.  O  Scotch  Caaes,  4th  Series,  yol.  r, 

(*)  Nov.  2,  1863;   2  Macph.,  1 ;  aff.  pi  116;  see  Lord  Deaa^  jodgment  alao  for 

Jane  2. 1865,  3  Macph.  (H.  ll),  46.  various  cases  on  this  point. 

O  Mardi  8. 1850;  12  D.,  9ia  (•)  5  S.  A  D.,  449;  reversed  2  W.  A 

(«)  12  S.,  781;  18  Sl,  619;  aK  1  Rob.  S.,  614. 
App.,  183,  208. 
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time  to  take  their  parents'  share,  excepting  his  son  William's 
issae.  Then  follows  the  most  important  clause.  He  de- 
clares that — 

Notwithstanding  the  periods  above  appointed  for  the  payment  of  the  shares 
of  residae  of  his  moneys  and  estate,  he  provides  and  declares  that  it  shall  be 
lawful  to  and  in  the  power  and  option  of  his  trustees,  if  they  see  cause  and  deem 
it  fit,  to  postpone  as  long  as  they  shall  think  it  expedient  to  do  so,  the  payment 
of  the  provisions  or  shares  of  residue  therein  provided  in  the  case  of  all  or  any 
of  his  children  or  grandchildren,  and  to  apply  the  interest  or  annual  produce  of 
the  same  during  the  period  of  the  postponement  to  and  for  the  behoof  of  such 
children  or  grandchildren. 

Now,  stopping  here,  we  find  a  power  in  the  trustees  over- 
ruling all  directions  for  payment  and  vesting  before  given, 
and  directing  them  during  the  postponement  to  appiy  the 
interest  for  the  behoof  of  the  children.  This  must  mean  that 
the  child  is  to  have  no  control  over  the  fund  at  all  when  the 
trustees  resolve  on  postponement.  If  he  could  demand  pay- 
ment the  power  of  postponement  could  be  pleaded,  and  if 
any  child  were  to  take  legal  proceedings  to  enforce  payment 
into  his  own  hands  of  the  money,  it  appears  to  me  that,  if 
any  meaning  is  to  be  given  to  this  clause,  it  would  be  a  good 
plea  to  an  action  against  the  trustees  for  payment  of  the 
principal  and  interest,  and  they  might  say,  "We  have 
postponed  such  payment  to  you  personally,  and  intend  our- 
selves to  apply  the  money  for  your  behoof." 

But  the  case  does  not  rest  tnere,  for  the  trustees  may  by 
the  will  either  do  this,  or  by  a  deed  under  their  hands  may 
retain  the  provisions  or  any  of  them  vested  in  their  own  per- 
sons, or  vest  the  same  in  the  persons  of  other  trustees,  wnom 
they  are  authorized  to  appoint,  so  that  the  children  and 
grandchildren  or  any  of  them,  as  the  case  may  be,  will  re- 
ceive only  the  interest  or  other  annual  proceeds  of  their  re- 
spective provisions  during  their  lives,  or  for  such  times  as 
the  trustees  may  fix,  and  the  capital  mav  be  settled  on  or 
for  the  behoof  of  such  child  or  the  grandchildren  and  their 
lawful  issue,  on  such  conditions  and  under  such  restrictions 
and  limitations,  and  at  such  times  and  in  such  manner  as  the 
trustees  may  in  their  discretion  deem  most  expedient,  of 
which  expediency  and  the  time  and  manner  of  exercising  the 
powers  and  option  therelyv  given,  they  should  be  the  sole 
805]  and  final  judges,  lowers  *are  also  given  to  the  trus- 
tees for  settling  accounts  as  to  the  partnership  business  in 
which  Dr.  Chambers  was  engaged  with  his  surviving  partners 
in  winding  up  the  estate  generally. 

Now,  wnat  is  the  eflfect  of  these  two  clauses  together!  It 
was  said  in  argument  before  your  Lordships  that  the  option 
was  a  single  option  between  two  courses ;  that  the  positive 
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direction  was  for  vesting  and  payment  to  the  children,  bat 
that  the  trnstees  might  postpone  the  payment  and  retain  the 
funds,  paying  the  income  to  the  beneficiaries,  or  for  their 
behoof,  on  the  one  hand,  or  they  might  at  their  option  ex- 
ecute a  deed  giving  a  life-rent  only  to  the  testator's  children 
or  grandchildren  on  the  other,  and  that  this  option  should 
be  declared  and  acted  once  for  all  at  the  time  when  payment 
became  due,  and  this  view  seems  to  have  received  some 
countenance  in  part  of  Lord  Deas'  judgment  ('). 

My  Lords,  it  is  an  ordinary  incident  to  a  power  that  it 
may,  unless  controlled  by  some  provisions  of  the  instrument 
in  which  it  is  contained,  be  exercised  at  suitable  periods  as 
to  portions  of  the  property  until  the  subject-matter  of  the 
power  is  exhausted,  and  here  it  seems  to  me  a  necessary 
construction  that  the  power  should  continue  to  be  exercised 
from  time  to  time  as  required.  The  testator  evidenUy  con- 
templated a  discretion  m  his  trustees,  for  which  reason  he 
gives  them  the  option  of  retaining  the  moneys  and  applying 
them,  ¥dth  their  own  hands  as  it  were,  to  the  use  oi  the 
children,  or  of  executing  a  deed  by  which  they  may  appoint 
others  to  undertake  the  same  duty  for  the  future;  and 
though  by  such  deed  the  life-rent  is  to  be  given  to  a  child, 
and  the  principal  to  his  issue,  yet  it  may  be  given  with  such 
restrictions  ana  conditions  and  for  such  uses  as  the  trustees 
in  their  discretion  may  deem  most  expedient,  of  which  ex- 
pediency and  ^^  the  time  and  manner  of  exercising  the  power 
and  option  they  are  to  be  the  sole  and  final  judges." 

I  do  not  know  any  form  of  words  which  could  more  pre- 
cisely confer  on  them  and  those  who  might  succeed  to  the 
trust  the  power  at  any  time  of  discharging  their  duty  in  the 
distribution  of  the  testator's  residue  amongst  his  children 
and  their  issue  in  the  manner  which  they  should  think 
pro];>er.  The  scheme  of  the  testamentary  disposition  is  this : 
either  pay  to  my  children  and  grandchUdren  *their  [806 
shares  (if  they  be  of  age)  or  hold  in  your  own  hands  the 
share  of  any  of  them  and  apply  it  for  his  or  her  behoof  in- 
stead of  paying  it  to  the  child. 

It  appears  to  me  that  so  long  as  the  trustees  retain  any 
part  in  their  own  hands  they  are  bound  to  employ  it  as  they 
think  best  for  the  l^^tee's  benefit,  viz.,  either  by  paying  it 
at  any  time  they  think  fit  to  the  leg^atee,  or  by  paying  it  in 
his  behoof,  that  is,  for  his  benefit,  in  such  manner,  and  at 
such  time,  as  they  may  think  proper.  This,  by  the  law  of 
Scotland,  they  could  well  do. 

It  will  be  noticed  that  in  these  observations  I  do  not  refer 

(1)  Scotch  Cases,  4Ui  Series,  toL  y,  p.  104. 

24  Exo.  Rep.  66 
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to  the  clause  of  attestation  and  the  directions  therein  con- 
tained. 

What  then  is  the  position  of  the  trustees  when  a  creditor 
seeks  to  arrest  the  fund  in  their  hands,  payment  of  which 
they  have  not  yet  made?  They  hold  it  in  trust  for  the  leg- 
atee, but  subject  to  the  powers  conferred  on  them  by  the  will. 
And  with  great  respect,  I  conceive  it  to  be  a  leading  mis- 
conception in  the  judgment  of  the  court  below  that  they 
have  neld  that  the  arrestment  can  in  any  way  affect  the 
powers  of  the  trustees,  even,  as  the  learned  judges  have 
thought,  to  the  extent  of  annihilating  their  trust. 

Now,  I  understand,  my  Lords,  the  law  of  Scotland  to  be 
in  no  way  different  from  that  of  England  with  reference  to 
the  effect  of  an  arrest  of  a  debtor's  interest  in  the  hands  of 
third  parties.  It  has  been  long  settled  in  England  that  a 
judgment  creditor  must  take  his  debtor's  interest  subject  to 
all  charges  and  modifications  to  which  it  is  subject  in  the 
debtor's  own  hands,  or  as  it  is  called  '*  tantum  et  tale^^^  other- 
wise there  would  be  an  act  of  the  debtor  conferring  an  in- 
terest on  his  creditor  which  he  could  not  acquire  for  himself. 
The  debtor,  James  Chambers,  could  not,  I  tnink,  in  the  case 
before  us,  insist  on  payment  to  himself  of  any  princinal 
moneys  or  interest  the  payment  of  which  the  trustees  unaer 
the  powers  contained  in  the  testamentary  disposition  thought 
right  to  postpone ;  and  for  the  same  reason  the  arresting 
creditor  cannot  make  that  demand.  The  trustees  might 
under  the  will,  if  they  thought  fit,  pay  any  given  creditor 
for  necessaries,  or  take  any  other  course  to  them  appearing 
advisable  for  the  benefit  of  the  legatee,  but  could  not  be 
compelled  to  pay  it  as  the  legatee  may  direct. 

What  I  have  said  applies  to  the  position  of  the  parties 
under  the  testamentary  disposition  alone,  but  by  the  two 
807]  subsequent  Meeds  I  think  the  trustees  have  finally 
settled  the  disposal  of  the  shares  by  giving  a  life-rent  to  the 
children  and  making  it  an  alimentary  provision  for  them. 

The  maxAi  ^^ pendente  Hie  nihil  innovandum^^^  seems  to 
me  to  have  no  place  here.  If  I  am  correct  in  holding,  as  I 
do,  that  the  trust  powers  could  not  be  destroyed  by  the  ob- 
jects of  them  becoming  indebted,  which,  indeed,  seems  the 
time  at  which  the  testator  would  have  desired  them  to  be 
brought  into  action,  then  the  trustees  are  not  innovating, 
but  only  exercising  their  rights  as  conferred  upon  them  by 
their  truster  at  their  own  discretion. 

It  appears  to  me  that  under  the  ample  terms  of  the  discre- 
tion so  conferred,  they  are  at  liberty  to  withhold  from  James 
Chambers,  and  from  any  claiming  under  him,  the  payment 
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of  either  principal  or  interest,  as  they  may  think  occasion 
requires,  and  that  by  the  operation  of  the  deeds  they  only 
limited  this  their  power,  which  was  general,  as  to  the  times 
and  manner  of  its  exercise,  as  they  themselves,  being  sole 
jadges,  conceived  to  be  expedient. 

This  view  precludes  the  necessity  of  entering  upon  the 
somewhat  vexed  question  of  law  that  arises  on  the  attesta- 
tion clause  of  the  testamentary  document.  This  was  held 
unanimously  by  the  court  below  to  be  incapable  of  being 
treated  as  a  provision  of  the  deed.  After  tne  cases  cited 
before  us  as  having  been  decided  by  this  House,  I  should 
have  taken  more  time  to  consider  whether  I  could  wholly 
acij^uiesce  in  the  decision  of  the  court  in  Scotland  on  this 
point,  but,  for  the  reasons  above  mentioned,  I  am  of  opin- 
ion that  the  interlocutor  of  the  First  Division,  complained 
of  by  this  appeal,  should  be  reversed,  and  that  we  should 
remit  the  case  to  the  Court  of  Session,  in  order  that  they 
may  assoilzie  the  defenders  from  the  conclusions  of  the  action 
with  expenses. 

No  question  will  arise  as  to  income  since  the  last  payment 
made,  lor  the  view  I  have  taken  extends  both  to  income  and 

Srincipsd  till  actual  payment.  Neither  can  there  be  any 
oubt  that  the  first  of  the  two  deeds  executed  by  the  trustees, 
reciting,  as  it  does,  what  they  at  least  supposed  to  be  part 
of  the  testator's  will  as  contained  in  the  testamentary  clause, 
rendered  the  provision  in  life-rent  thereby  made  itself  ali- 
mentary. 

No  authority  has  established  that  the  word  "alimentary" 
must  be  used,  and  in  this  case,  the  machinery  of  the  testa- 
mentary disposition  *in  effect  empower  the  trustees  [808 
to  deal  with  the  property  as  they  think  best  for  the  sole 
benefit  of  the  legatees. 

Lord  O'Hagan  :  My  Lords,  in  this  case  there  is  no  con- 
troversy as  to  the  facts ;  and  they,  and  the  documentary 
evidence,  have  been  so  fully  and  clearly  stated  by  my  noble 
and  learned  friend  that  I  shall  not  waste  any^time  by  de- 
tailing them  again. 

The  question  is,  as  to  the  effect  of  the  arrestment,  and  it 
must  be  determined  by  a  consideration  of  that  proceeding, 
in  connection  with  the  trust  deed  of  Dr.  Robert  Chambers, 
the  answer  of  his  trustees  to  the  third  condescendence  of  the 
respondents,  the  deed  of  January,  1877,  and  the  deed  of 
July,  1877. 

In  (he  courts  below  there  seems  to  have  been  some  dis- 
tinction taken  between  the  extent  of  the  interests  of  the 
debtor  and  the  creditor  using  legal  diligence,  and  some  at- 
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tempt  to  contend  that  the  right  of  the  latter  may  be  some- 
thing different  from,  and  higher  than,  that  of  the  former: 
but,  on  this  point,  the  judgment  of  Lord  Shand  seems  to  me 
conclusive ;  and  your  Lordships  are  relieved  from  the  neces- 
sity of  considering  it,  at  all,  by  the  frank  admission  of  the 
respondents'  counsel  that  the  creditor  cannot  take  more 
than  the  debtor  had.  If  he  have  a  vested  property  and  an 
absolute  claim  they  will  of  course  pass  from  him,  but  if  the 
property  and  the  claim  are  subject  to  conditions  and  liable 
to  be  affected  by  the  discretionary  action  of  other  people, 
the  creditor  cannot  escape  the  fulfilment  of  the  conditions 
or  denv  the  effect  of  that  exercise  of  the  discretion,  which 
would  have  bound  the  debtor.  We  have,  therefore,  simply 
to  determine  what  was  the  nature  of  the  estate  taken  by 
James  Chambers  under  the  testamentary  deed,  and  what 
has  been  the  operation  upon  it  of  the  several  acts  of  the 
respondents  to  which  I  have  referred?  The  puri)ose  of  Dr. 
Chambers,  in  settling  his  property,  appears  to  me  manifest 
on  the  face  of  the  deed. 

He  had  an  interest  in  a  large  publishing  business.  He 
did  not  contemplate  the  immediate  or  the  speedy  cessation 
of  it.  It  has,  in  fact,  been  continued  for  the  benefit  of  his 
partners  and  his  family;  I  suppose  with  changing  fortune, 
as  the  amount  of  profit  seems  to  have  altered  from  time  to 
809]  time.  It  was  desirable  that  *his  trustees  should  have 
such  powers  as  would  enable  them  to  maintain,  to  regulate, 
or  to  terminate  it  as  might  promote  the  interests  committed 
to  their  care.  Again,  Dr.  Chambers  had  several  children, 
some  of  whom  were  of  age  and  some  were  not;  and  in 
settling  his  estate  he  plainly  had  in  view  this  possibility— 
that  it  might  be  proper  to  deal  with  them  differently,  ac- 
cording to  the  different  circumstances  which  might  arise; 
to  have  regard  to  their  character,  conduct,  and  necessities, 
and  to  control  the  disposition  of  their  several  portions  in 
such  a  way  as  might  most  conduce  to  the  benent  of  each. 
The  present  position  of  the  son  with  whose  property  this 
appeal  is  conversant,  demonstrates  that  the  father  had  good 
.reason  for  such  anticipations ;  and  only  exercised  a  pru- 
dent forethought  if  he  took  care  to  guard  against  the  prob- 
able consequences  of  the  folly,  or  improvidence,  or  misfortune 
of  his  family. 

These  purposes  seem  to  me  as  clearly  indicated  by  the 
passages  of  the  trust  disposition,  which  have  been  read  by 
my  noble  and  learned  friend,  as  if  they  had  been,  in  terms, 
recited  in  the  commencement  of  it.  It  is  our  business,  from 
the  whole  instrument,  to  ascertain  the  real  intention  of  the 
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settlor,  and,  having  done  so,  to  my  own  satisfaction,  I  pro- 
ceed to  consider  whether  it  has  been  carried  into  effect  by 
apt  and  sufficient  words  1 
Atfer  making  varioos  provisions  for  various  people,  in  re- 

fard  to  the  residue,  the  settlor  appoints  the  trustees,  ''to 
old,  apply,  pay,  and  convey  the  same,  and  the  interest  and 
annual  produce  thereof,  to  and  for  the  behoof  of  the  chil- 
dren equally''  (with  one  exception),  ''payable in  the  case  of 
such  as  are  major"  (of  whom  James  Chambers  was  one), 
"six  months  after  his  decease,  with  a  declaration  that  the 
whole  provisions  in  favor  of  the  children,  shall  at  his  death 
vest  in  those  surviving  him."  But  all  this  is  to  be  "with 
and  under  the  exceptions  and  modifications  to  be  afterwards 
stated;"  and  those  exceptions  and  modifications  are  very 
clearly  expressed,  and  without  limit  in  their  operation  ou 
the  whole  trust  estate.  He  had  made  the  portions  payable  six 
months  after  his  death,  and  expressly  provided  for  the  vest- 
ing of  ihem  ;  but  he  goes  on  to  say,  that,  "  notwithstanding 
the  periods  above  appointed  for  the  payment  of  the  shares 
of  the  residue,  it  shall  be  in  "the  power  and  option"  of  the 
trustees,  "if  thev  see  cause  and  *aeem  it  fit  to  post-  [810 
pone  as  long  as  they  shall  think  it  expedient  to  do  so,'^  the 
payment  of  those  shares  "in  the  case  of  all  or  any"  of  his 
children  or  grandchildren ;  and  to  apply  the  interest  or 
annual  produce  of  the  same  during  the  period  of  postpone- 
ment, to  and  for  the  behoof  of  such  children  or  grand- 
children." And  then  he  declares,  that  the  trustees,  at  their 
discretion,  may  retain  the  shares  "vested,  in  their  own  per- 
sons," or  vest  them  in  other  trustees  whom  he  authorizes 
them  to  nominate,  with  all  their  own  power,  including  the 
power  of  appointing  factors,  so  that  his  children  or  grand- 
children, or  any  of  them,  may  receive  only  the  interest  of 
their  respective  provisions  during  their  lives,  or  for  such 
time  as  the  trustees  may  fix,  the  capital  to  be  settled  on 
them  or  for  their  behoof,  "on  such  conditions  and  under 
such  restrictions  and  limitations,  and  for  such  uses,"  as  the 
trustees  may  deem  expedient,  "of  which  expediency,  and 
the  time  and  manner  of  exercising  the  powers  and  option 
hereby  given,  they  shall  be  sole  and  final  judges." 

I  observe  upon  this,  that  the  settlor  must  have  contem- 
plated a  continuance  of  the  trusts  and  of  the  powers  com- 
mitted to  the  trustees  for  an  indefinite  and  a  lengthened 
period.  They  were  to  "hold"  the  residue,  and  "retain" 
it  for  themselves  or  any  other  trustees  whom  they  could 
appoint  at  their  absolute  discretion,  and  the  "vesting"  re- 
cognized, in  the  children  and  grandchildren  could  only  be  a 
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"vesting"  steb  Tnodo^  and  subject  to  their  control,  Inasmnch 
as  they  were  empowered  to  vest  the  estate  "in  their  owa 
persons"  or  those  of  their  nominees,  for  the  purposes  of  the 
trust.  The  provisions  are  wholly  inconsistent  with  the  con- 
tention that,  at  the  end  of  the  six  months,  or  at  any  period 
before  the  actual  payment  of  the  several  shares,  the  authority 
of  the  trustees  as  to  the  time  and  mode  of  distribution  of 
the  property  was  intended  to  be  taken  away. 

The  words  of  the  deed  seem  to  me  to  give  the  trustees  ab- 
solute power  to  postpone  any  payment  to  any  of  the  benefi- 
ciaries at  any  time,  before  the  funds  have  been  disbursed, 
and  the  exercise  of  that  power  was  to  them  not  onl^  a  right 
but  a  duty  to  be  performed  as  long  as  they  contmued  to 
hold  their  fiduciary  capacity.  They  were  to  observe  the 
condition  and  the  fluctuations  of  this  property  ;  they  were 
811]  to  observe  the  conduct,  the  character,  and  *the  wants 
of  the  cestuis  que  trusty  and,  according  to  their  view  of  these 
matters,  they  were  to  exercise  the  authority  and  option  con- 
fided to  them  in  the  time  and  the  manner  of  which  they 
were  to  be  the  "sole  and  final  judges." 

In  this  way  the  settlor  provided  that  his  purposes  shoald 
be  carried  into  effect,  and  the  result  was  that  the  benefi- 
ciaries took  an  estate  vested  in  them  and,  if  the  trustees 
thought  proper,  to  belong  to  them  absolutely  at  the  periods 
indicated ;  but  it  was  a  q^ualified  estate  to  be  enjoyed  by 
them  only  on  the  conditions  and  at  the  times  which  the 
trustees,  in  their  uncontrolled  discretion,  should  appoint. 

It  seems  to  me,  that  the  arrestment  could  not  possibly 
affect  this  condition  of  things.  What  the  debtor  had,  was 
attached  for  the  benefit  of  the  creditor ;  what  he  had  not, 
the  arrestment  could  neither  give  them  nor  take  from  him. 
It  could  not  make  the  estate  absolute,  which  was  qualified. 
It  could  not  take  from  the  trustees  the  power  which  enabled 
them  to  deny  its  liability  to  attachment.  What  was  his 
could  be  taken  ;  what  was  not  his,  if  the  trustees  intervened 
and  exercised  their  right  and  duty  to  postpone,  could  not— 
''^Tantum  et  tale^'*  as  it  was,  and  as  he  could  claim  it  for 
himself,  it  might  pass  to  his  creditor  or  assignee ;  but  no 
process  of  a  court  could  give  to  him  or  them  that  to  which 
he  was  not  legally  entitled. 

In  this  respect  there  is  no  distinction  between  English  and 
Scottish  law,  and  both  of  them  are  in  accordance  with  rea- 
son and  justice.  James  Chambers  could  not  have  forced 
his  trustees,  against  their  judgment  and  in  disregard  of  their 
duty,  to  pay  him,  at  once,  the  money  the  payment  of  which 
they  deemed  it  expedient  to  postpone ;   and  his  creditors 
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can  have  no  higher  right.  Neither  the  debtor  nor  the  cred- 
itor can  be  permitted  to  disregard  the  direction  and  defeat 
the jporpose  of  the  settlor  of  the  property. 

No  special  mode  of  ix>stponement  is  prescribed  by  the 
deed  of  trust.  The  manner,  as  well  as  the  time  and  the 
conditions  of  it,  was  left  to  their  discretion  ;  and  the  decla- 
ration of  their  resolution  to  x>ostpone,  however  made,  was 
sufficient  for  the  purpose.  Three  several  times  they  declared 
that  resolution ;  still  holding  the  residue,  as  soon  as  the 
creditors  made  a  l^al  demand,  they  answered  to  the  third 
condescendence  that,  ^' the  trustees  have  ^thought  it  [812 
proper,  and  have  resolved  to  postpone  the  payment  and  to 
pay  the  interest  only  to  Mr.  James  Chambers  for  his  ali- 
ment, as  provided  by  the  trust  deed;"  adding,  that,  *^the 
interest  will  be  no  more  than  sufficient  for  the  said  James 
Chambers'  aliment."  This,  in  my  view,  would  have  been 
of  itself  sufficient  to  bar  the  claim  of  the  creditors,  but  it 
was  followed  up  by  the  deed  of  January  more  formally  set- 
ting forth  the  same  resolution,  and  again  by  the  deed  of 
July,  with  the  same  object  and  effect. 

Your  Lordships  have  heard  much  argument  as  to  the 
deed  of  January  and  its  alleged  operation  in  giving  James 
Chambers  a  right  to  the  benefits  of  his  share  without  the 
continuing  control  of  the  trustees,  who  did  not  reserve  in  it 
any  power  of  revocation.  This  view  would  make  the  deed 
of  July,  which  uses  the  unequivocal  words,  '*for  his  life- 
rent alimentary  use," — not  employed  in  the  deed  of  Janu- 
ary— of  no  avail  as  an  answer  to  the  respondents'  claim. 
Bat  looking  carefully  to  the  terms  of  the  deed  of  January, 
althoaght  it  might  have  been  made  more  clear,  as  was  that 
which  followed  it,  I  think  that  its  recitals,  its  statement  that 
the  share  of  James  Chambers  is  not  more  than  '^a  suitable 
alimentary  provision  for  himself  and  his  family,"  and  its 
provision  that  the  interest  only  should  be  drawn  at  such 
times  and  in  such  proportions  as  the  trustees  might  deem 
expedient,  are  conclusive  against  the  reasoning  of  the  re- 
spondents. I  agree  with  my  noble  and  learned  friend  that 
no  technical  words  are  necessary  to  carry  out  the  designs 
which,  from  these  passages  and  the  circumstances  of  the 
case,  we  must  believe  the  trustees  to  have  had  at  heart ;  and 
the  deed,  therefore,  seems  to  me  abundantly  sufficient,  as 
an  exercise  of  this  power,  to  prevent  the  operation  of  the 
arrestment,  even  if,  as  I  do  not  conceive  it  to  have  been,  any 
further  exercise  of  it  was  needful  for  that  purpose  after  the 
declaration  of  their  resolution  to  postpone,  which  they  have 
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made  in  the  pleadingps.     In  this  view  yoar  Lordships  do  not 
require  at  all  to  consider  this  deed  of  July. 

Neither  do  I  think  that  the  delay  of  making  or  declaring 
the  resolution  until  after  the  institution  of  proceedings,  di- 
minishes its  force  or  affects  the  rights  of  the  parties.  The 
power  of  the  trustees  was  to  continue  until  they  had  actu- 
ally parted  with  the  shares,  and  the  exercise  of  it  was  made 
81 3 J  necessary  by  those  very  ^proceedings  which  gave  the 
first  occasion  for  such  interference  as  the  settlor  had  mani- 
festly intended  them  to  make.  As  the  arrestment  could  not 
invest  the  debtor  with  any  interest  he  had  not  before,  it  could 
not  take  from  the  trustees  the  power  rightly  or  wrongly 
committed  to  them  and  legitimately  called  into  action  by 
the  arrestment  itself.  This,  view  must,  I  think,  have  been 
adopted  by  the  court  below  when,  by  its  interlocutor  of  the 
17th  of  July,  1877,  it  allowed  the  amendment  of  the  record 
which  put  in  issue  the  two  de^ds  executed  after  the  raising 
of  the  action.  Without  reference  to  them,  however,  as  I 
have  said,  this  answer  to  the  third  condescendence  appears 
to  me  sufficient  to  sustain  the  appellants'  casa 

Therefore,  my  Lords,  holding  that  the  intention  of  the 
settlor  is  clear,  that  this  power  given  to  the  trustees  was 
ample  to  carry  that  intention  into  effect,  that  their  action 
was  within  the  scope  of  that  power,  and  that  it  was  validly 
executed,  I  am  of  opinion  thkt  the  ap})eal  should  be  allowed, 
and  the  interlocutor  of  the  First  Division  of  the  Court  of  Ses- 
sion reversed  with  costs. 

In  the  view  I  have  taken,  it  is  wholly  unnecessary  to  de- 
cide the  question  raised  as  to  the  testing  clause  of  the  trust 
deed,  ana  therefore,  I  give  no  opinion  upon  it. 

Lord  Blaokbubn  (naving  stated  the  facts  of  the  case, 
proceeded) : 

My  Lords,  the  judgment  of  the  court  below  was  adverse 
to  the  opinion  entertained  by  Lord  Shand,  who  says  : 

I  am  uDable  to  concur  in  the  proposed  judgment,  being  of  opinion,  with  Hie 
Lord  Ordinary,  that  the  trustees  of  the  late  Dr.  ('hambers  are  entitled,  under  the 
powers  conferred  by  his  settlement,  to  retain  the  money  to  which  the  pursuers, 
as  creditors  of  Mr.  James  Chambers,  maintain  they  have  acquired  right,  and  to 
apply  the  interest  or  proceeds  towards  the  maintenance  of  Mr.  Chambers  and 
his  family.  In  the  view  I  take  of  the  case  it  is  unnessary  to  decide  any  ques- 
tion as  to  the  eflfect  of  the  provision  in  the  testing  clause  which  declares  the  an- 
nuity, legacies,  and  provisions  left  by  Dr.  Chambers  to  be  alimentary  ('). 

In  this  opinion  of  Lord  Shand  I  agree :  I  will,  without  ex- 
pressing any  opinion  as  to  the  effect  of  the  provision  in  the 
testing  clause,  and  treating  the  deed  as  if  no  such  provision 

Q)  4th  Series,  vol,  v,  at  p.  119. 
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was  there  inserted,  consider  what  is  the  trne  constmction  and 
legal  effect  of  the  clause,  beginning  with  the  word  "lastly  H." 
*The  deceased  appoint^  his  trustees  *'  to  hold,  rol4 
apply,  pay,  and  convey  the  residue  of  his  estate  to  and  for 
the  behoof  of  his  children  "  (of  whom  James  Chambers  was 
one.  His  share  has  now  been  ascertained  to  have  been 
somewhat  more  than  £6,000)  "with  and  under  the  excep- 
tions and  modifications  after  stated,  payable  "  in  the  case 
of  such  as  are  majors  (which  James  Chambers  was)  "  six 
months  after  my  decease,  declaring  that  the  whole  provi- 
sions in  favor  of  my  said  children,  shall,  at  my  death,  vest 
in  those  surviving  me,''  and  James  Chambers  did  survive 
him.    Had  the  deed  stopped  there  it  would  have  been  too 

1>lain  for  doubt  that  the  provision  for  James  Chambers  was 
lis  to  dispose  of  as  he  would  from  the  time  of  Dr.  Chambers' 
death,  and  that  as  soon  as  the  six  months  had  elapsed  he 
could  have  compelled  the  trustees  to  j>ay  him  both  princi- 
pal and  interest.  But  (after  some  provisions  as  to  children 
who  died  in  his  lifetime  leaving  issue  and  minors,  which  do 
not  affect  James  Chambers),  the  trustee  pr6ceed8  to  state 
"  the  exceptions  and  modifications"  in  the  following  terms : 

And  notwithstanding  the  periods  aboye  appointed  for  the  payment  of  the 
shares  of  the  residae  of  mj  means  and  estate,  I  proyide  and  declare  that  it  shall 
be  lawf al  to,  and  in  the  power  and  option  of  mj  trastees,  if  thej  see  cause  and 
deem  it  fit,  to  postpone,  as  long  as  thej  shall  think  it  expedient  to  do  so,  the 
payment  of  the  provisions  or  shares  of  residae  hereinbefore  provided  as  afore- 
said, in  the  case  of  all  or  any  of  my  children  or  grandchildren,  and  to  apply  the  in- 
terest or  annual  produce  of  the  same  during  the  period  of  postponement  to  or  for 
behoof  of  such  cnildren  or  grandchildren  ;  or  by  a  deed  under  their  hands,  to 
retain  the  said  provisions,  or  any  of  them,  vested  in  their  own  persons,  or  to 
vest  the  same  in  the  persons  of  other  trustees  (whom  they  are  hereby  author- 
iied  to  appoint),  with  all  or  any  of  the  powers,  privileges,  and  exemptions  be- 
longing to  themselves,  including  the  power  of  appointing  factors,  so  that  my 
children  and  gnmdchildren,  or  any  of  Uiem,  as  the  case  may  be,  may  draw  and 
receive  only  the  interest  or  other  annual  proceeds  of  their  respective  provisions 
daring  their  lives,  or  for  such  time  as  my  trustees  may  fix,  and  that  the  capital 
may  te  settled  on  or  for  behoof  of  such  children  or  grandchildren,  or  their  law- 
ful issue,  on  such  conditions  and  nnder  such  restrictions  and  limitations,  and 
for  such  uses  as  my  trustees,  in  their  discretion,  may  deem  most  expedient,  of 
which  expediency,  and  the  time  and  manner  of  exercising  the  powers  and 
option  hereby  given,  they  shall  be  the  sole  and  final  judges. 

My  Lords,  I  shall  not  occupy  time  by  examining  critically 
the  words  of  this  clause,  which  has  been  sufSciently  done  in 
the  court  below.  The  words  are  not  very  artistically  chosen, 
but  I  think  there  can  be  no  doubt  that  the  intention  of  the 
truster,  Dr.  Chambers,  was  that  his  trustees  should  have 
"  a  power  and  option  *if  they  see  cause  and  deemed  [815 
it  fit,"  to  postpone  the  payment  of  James  Chambers'  share^ 

0)  AnU,  p.  797, 
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and  to  apply  the  interest  daring  such  postponement  to  or 
for  behoof  of  James  Chambers. 

He  probably  had  two  motives,  one  was  that  a  large  part 
of  bis  means  being  in  a  business,  it  might  be  inconvenienl; 
to  give  his  children  or  their  creditors  power  to  insist  on  the 
withdrawal  of  those  means  from  the  business  at  the  end  of 
six  months  from  his  death,  and  if  the  postponement  was  for 
that  reason  only,  it  would  be  right  to  pay  the  interest  of  the 
sliare  to  the  child.  The  other  motive  was,  that  he  feared 
that  his  children  or  some  of  them  might  prove  spendthrift; 
in  that  case  the  trustees  might  postpone  the  payment  whilst 
they  were  considering  whether  they  would  exercise  the  fur- 
ther power  of  settling  the  fee  on  the  issue,  and  giving  the 
spendthrift  child  only  a  life  interest.  Indeed  in  any  case 
some  time  must  elapse  before  such  a  deed  could  be  prepared, 
and  during  that  time  at  least  the  payment  must  be  post- 
poned. And  whilst  it  was  postponed  for  such  a  purpose  it 
would  not  be  desirable  to  pay  the  income  to  the  spendthrift, 
but  to  apply  it  for  his  behoof.  I  think  it  probable  that  if 
the  present  case  had  been  suggested  as  a  possible  one  to  Dr. 
Chambers,  and  he  had  been  asked  whether  it  was  his  inten- 
tion that  the  income  should  during  the  postponement  be 
swallowed  up  by  the  Stock  Exchange  creditors,  leaving 
James  Chambers  and  his  family  penniless,  he  would  have 
said,  ''Bjj  no  means.  I  have  given  mjr  trustees  discretion 
to  apply  it  for  his  behoof,  and  they  will  exercise  that  dis- 
cretion by  paying  the  household  and  necessary  expenses 
first  before  paying  anything  to  either  James  Chambers  or 
his  creditors.  If  alter  doing  so,  there  is  anything  over,  James 
Chambers  and  his  creditors  may  do  what  they  like  with  it." 
But  it  was  for  the  trustees  and  the  trustees  alone  to  decide 
how  the  discretion  was  to  be  executed.  The  truster  de- 
clares in  the  most  explicit  language  that — of  the  expediency 
and  the  time  and  manner  of  exercising  the  powers  and  option 
given  to  his  trustees  '*  they  shall  be  the  sole  and  final  judges." 

My  Lords,  where  a  truster  gives  discretionary  powers  to 
be  exercised  by  his  trustees,  in  order  to  protect  the  interests 
of  others,  the  trustees  are  bound  to  exercise  their  discretion, 
and  cannot  in  general  deprive  themselves  by  anticipation  of 
816]  the  power  to  do  so :  *  Weller  v.  Kerr  (*).  In  the  pres- 
ent case,  however,  the  terms  of  the  trust  are  such  that  the 
trustees  might  properly  pay  the  whole  or  part  of  the  share 
at  the  end  of  six  months  or  any  subsequent  period;  and 
they  in  fact  did  pay  a  part,  and  as  to  that  part  their  discre- 
tionary power  was  gone.     It  was  argued  at  your  Lordships' 

(1)  Law  Rep.,  1  H.  L.,  Sc.  11. 
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bar  that  the  trustees  most  either  retain  and  settle  the  whole 
f nnd,  or  none.  No  doabt  there  may  be  and  often  is  a  trust 
where  from  the  nature  of  the  subject-matter  and  the  objects 
of  the  trust,  or  otherwise,  it  appears  to  be  the  intention  of 
the  truster  that  the  whole  shall  be  kept  together  as  one  en- 
tire thing.  But  here  the  fund  is  in  its  nature  divisible,  and 
the  objects  of  the  trust  are  such  as  to  show  that  it  is  divisi- 
ble. 1  think,  therefore,  that  as  against  James  Chambers, 
the  trustees  had  power  to  exercise  their  discretion  as  to  the 
postponement  of  the  payment  of  any  part  of  the  fund  which 
remained  in  their  hands  at  any  time  up  to  actual  payment. 

The  truster  no  doubt  has  declared  that  the  shares  of  James 
Chambers  should  vest  on  the  trustee's  death;  but  "with 
and  under  the  exceptions  and  modifications  to  be  afterwards 
stated."  It  is  judicious,  and  is  common,  both  in  Scotland 
and  in  England,  to  vest  a  fund  subject  to  be  divested  on 
after  events,  rather  than  to  keep  it  unvested  and  contingent 
till  those  events  happen.  Familiar  instances  are  referred  to 
by  Lord  Shand,  as  money  settled,  subject  to  the  life  interest 
of  the  parents,  on  the  children  of  a  marriage  born  or  to  be 
born,  or  subject  to  a  power.  The  interest  of  each  child  vests 
on  birth,  but  is  subject  to  be  divested  in  part  by  the  birth  of 
more  children,  or  in  the  whole  by  the  exercise  of  the  power. 

I  do  not  understand  any  of  the  judges  below  to  say  that  if 
there  had  been  no  arrestment  in  this  case  and  James  Cham- 
bers himself  had  taken  proceedings  to  compel  the  trustees 
to  pay  over  the  principal  to  him,  the  trustees  would  not 
have  had  a  good  answer.  Lord  Deas  seems  to  admit,  or  at 
least  does  not  denv,  that  the  deed  of  the  lOth  of  January, 
1877,  would  have  been  good  if  tempestive  executed ;  but  to 
hold  it  too  late  after  arrestment.  And  the  Lord  President 
expressly  says  (') : 

The  sole  qaestion,  therefore,  is, — How  far  is  the  effect  of  this  daose  taken  off 
or  modified  bj  what  follows  ?  It  would  be  strange  if  the  effect  of  that  modifica- 
tion *were  that  in  certain  events  the  shares  should  not  yest  at  death.  [817 
That  would  simply  undo  what  has  immediately  preceded,  and  that,  in  my 
opinion,  is  not  the  effect  of  the  modification.  But  it  is  quite  possible  that  a  pro- 
vision may  vest  and  yet  in  certain  events  be  subject  to  defeiisance,  Aq  entailed 
estate,  for  instance,  may  vest  fully  in  an  heir  of  entail,  and  yet  be  subject  to 
defeasance.  There  have  been  instances  of  that  in  cases  that  have  recently  come 
before  this  court ;  and  if  this  is  possible  in  the  case  of  an  entailed  estate,  it  may 
certainly  take  place  in  other  deeds  of  settlement  made  with  that  purpose.  If 
the  clauses  that  follow  are  resolutive  and  not  suspensive,  vesting  takes  place  as 
fully  and  completely  as  if  there  had  been  no  conditions  appended.  What  is 
the  effect  of  the  conditions  and  exceptions  that  follow.  As  regards  the  first 
part  of  them,  they  are  neither  concerned  with  vesting  nor  divesting.  They 
merely  deal  with  the  term  at  which  the  provisions  are  to  be  payable,  imd  if 
there  had  been  here  a  postponement  of  payment  by  the  trustees  in  virtue  of  that 
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Chambers  had  vested  in  him  at  the  death  of  the  testator,  and 
therefore  that  these  had  been  validly  attached  by  the  re- 
spondents' arrestments  before  any  deed  of  restriction  had 
been  executed  by  the  trustees,  and  that  the  respondents  were 
therefore  entitled  to  be  preferred  to  the  funds  in  the  hands  of 
the  trustees  to  the  extent  of  the  debt  due  by  James  Chambers. 
Lord  Mure  shortly  expresses  his  own  opinion,  and  the  result 
arrived  at  by  the  majority  of  the  court,  in  these  terms  ('): 

Beading  the  proviflioDS  of  this  deed,  as  I  think  we  most,  without  reference  to 
the  tenor  of  the  testing  clause,  I  am  of  opinion  that  this  fund  was  arrestable  at 
the  date  of  the  pursuers'  arrestments  and  was  validly  attached.  The  broad 
ground  on  which  I  go  is  that  vesting  was  intended  to  take  place,  and  did  take 
place  at  the  date  of  the  grantor's  death  in  respect  of  the  express  words  and  dec- 
laration of  the  deed  to  that  effect,  while  the  provision  was  made  payable  six 
months  after  that  event.  If,  therefore,  no  such  deed  as  that  which  the  trustees 
have  now  executed  had  been  before  us,  I  could  have  had  no  difficulty  in  holding 
that  the  arresting  creditor  must  prevail.  The  only  question  is,  whether  the 
deed  executed  by  the  trustees  since  this  case  came  into  court  makes  any  differ- 
820]  ence  ?  *and  I  am  of  opinion  that  it  does  not,  because  it  appears  to  me, 
that  as  the  provision  had  vested,  in  Mr.  James  Chambers  by  the  express  terms  of 
the  trust  deed  at  the  date  of  the  truster's  death  in  1870,  it  required  some  distinct 
act  on  the  part  of  the  trustees  to  divest  him  of  his  right  to  the  fund,  and  until  some 
such  step  was  taken  I  am  of  opinion,  with  Lord  Deas,  that  the  fund  remained 
attachable  by  creditors,  and  was  validly  arrested  by  the  pursuers  of  the  present 
action. 

On  the  other  hand.  Lord  Shand,  one  of  the  judges  of  the 
First  Division,  dissented  from  the  views  of  the  majority,  and 
concurred  with  the  Lord  Ordinary  in  the  opinion  that  the 
trustees  of  Dr.  Chambers 

Are  entitled  under  the  powers  conferred  by  his  settlement  to  retain  the  money 
to  which  the  pursuers,  as  creditors  of  Mr.  James  Chambers,  maintain  they  have 
acquired  right,  and  to  apply  the  interest  or  proceeds  towards  the  maintenance 
of  Mr.  Chambers  and  his  family. 

And  his  Lordship  stated  that,  in  the  view  he  took  of  the  case, 
it  was  unnecessary  to  decide  any  question  as  to  the  effect 
of  the  provision  iti  the  testing  clause  which  declares  the  an- 
nuity, legacies,  and  provisions  left  by  Dr.  Chambers  to  be 
alimentary,  but  that  on  that  part  of  the  case  he  agreed  with 
the  opinions  which  had  been  expressed  by  the  majority. 

I  have  a  very  great  respect  for  the  opinions  of  the  Lord 
President  and  the  judges  who  composed  the  majority  of  the 
First  Division ;  but  I  think  that  in  considering  the  effect-of 
the  terms  of  the  trust  disposition  {apart  from  the  terms  of 
the  provision  in  the  testing  clause,  to  which  I  shall  after- 
wards refer),  they  have  failed  in  this  case  to  give  due  effect 
to  decisions  by  your  Lordships'  House,  and  also  to  decisions 
in  the  Court  of  Session.  I  concur  generally  in  the  views 
taken  of  the  case  by  Lord  Shand,  with  the  exception  of  the 

(*)  Scotch  Cases,  4  th  Series,  vol.  v>  at  p.  118. 
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view  taken  by  him  in  regard  to  the  declaration  of  the  ali- 
mentary provision  in  the  testing  clanse.  But  I  concur  with 
him  in  thinking  that  it  is  unnecessary  for  the  decision  of  the 
case  to  decide  any  question  as  to  the  effect  of  the  declaration 
in  the  testing  clanse  of  the  deed.  I  think  that  the  trust 
deed  conferred  on  the  trustees  the  most  ample  power  of  se- 
curing the  provisions  of  the  children  of  the  testator ;  and 
that  the  rignts  of  the  trustees  to  deal  with  these  provisions 
could  not  be  affected  by  the  diligence  of  creditors  of  the 
children.  I  do  not  doubt  that  the  provisions  in  favor  of  the 
children  vested  in  them,  but  the  provisions  vested  onl^  STib- 
jed  to  the  conditions  of  the  trusty  and  specially  subject  to 
the  power  given  to  the  trustees  to  regulate  *the  pay-  [821 
ment  of  the  provisions,  or  to  secure  them  from  tne  rights  of 
third  parties,  contained  in  the  deed.  I  do  not  think  it  neces- 
sary to  comment  at  any  length  on  the  provisions  of  the  deed. 
These  have  been  fully  examined  and  commented  on  by  Lord 
Shand,  and,  as  I  concur  generally  in  his  views  in  regard  to 
them,  it  is  unnecessary  to  examine  them  in  detail.  I  shall 
advert  only  to  two  authorities  which,  I  think,  confirm  the 
views  I  take  of  the  case. 

In  the  case  of  Dwncan^  Ac.  {Oraom^s  Trustees^  v.  Ad- 
ams C\  a  question  arose  nnder  the  terms  of  a  trust  deed, 
whether  a  It^tee  whose  share  of  the  trust  estate,  it  was 
allied,  had  vested  in  virtue  of  .express  words  in  the  deed 
to  that  effect,  had  power  to  test  on  the  said  share.  The  tes- 
tator directed  his  trustees,  at  the  end  of  twelve  months  after 
his  death,  or  on  the  eldest  survivor  of  John  Croom  Wallace, 
Esther,  Charlotte,  and  Mary  Keith,  and  the  lawful  children 
of  Greorge  Croom  attaining  the  age  of  twenty- one  years  com- 
plete, whichever  of  these  events  should  last  hapi)en,  to  real- 
ise his  estate,  and  to  divide  and  apportion  the  whole  residue 
of  his  means  and  estate  equally  among  the  said  John  Croom 
Wallace,  and  Esther,  Charlotte,  and  Mary  Keith,  and  the 
children  of  G^rge  Croom,  subject  to  the  conditions  after- 
mentioned,  and  the  survivors  and  survivor  of  them,  share 
and  share  alike,  and  that  per  capita  and  not  per  stirpes  : 
And  the  testator,  inter  alia^  directed 

The  shares  or  portions  before  provided  to  the  lawf a]  children  procreated  and 
to  be  procreated  of  the  body  of  the  said  George  Croom  at  the  period  of  the  divi- 
sion aforesaid  shall  be  paid  equally  to  and  among  the  whole  children  of  the  said 
George  Croom,  whether  procreated  at  the  said  period  of  division  or  subseqnently 
procreated,  and  to  the  sorvivors  and  survivor  of  them  on  their  respectively  attain- 
ing the  age  of  twenty-one  years,  or  on  the  death  of  their  father,  whichever  of  Uiese 
events  soaU  last  happen,  with  interest  on  their  respective  portions  till  paid ; 

•      P)  Nov.  30,  1869 ;  22  D.,  p.  46. 
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And  the  testator  provided  that 

On  aDj  of  the  said  residaary  legatees,  beioff  children  of  the  said  George  Croom, 
attaining  the  age  of  twenty-one  years,  then  the  interest  or  annaal  produce  of  his 
or  her  portion  shall  be  paid  to  him  or  her  until  the  death  of  their  said  father, 
vrhen  their  shares  or  portions  shall  become  payable  :  Declaring  that  on  the  eldest 
of  the  said  residaary  legatees  attaining  the  age  of  twenty -one  years,  then  the 
whole  of  the  said  legacies  before  mentioned  shall  vest :  Declaring,  nevertheless, 
that,  in  case  any  of  the  children  of  the  said  George  Croom  shall  die  after  the  sud 
period  of  division,  and  before  the  respective  terms  of  payment,  withoat  leaTing 
lawful  issue,  then  thei  share  vested  in  such  deceaser  shall  be  paid  to  the  survi- 
822]  vors  and  ^survivor  of  them  equally,  subject  always  to  the  same  provi- 
sions and  declarations  applicable  to  their  original  shares  of  my  said  estate. 

John  Croom  Wallace,  the  oldest  *of  the  annuitants,  at- 
tained majority  in  March,  1848. 

George  uroom  died  in  1853,  leaving  five  daughters  and  two 
sons.  One  of  them,  Mary  Croom,  died  in  April,  1868,  be- 
fore attaining  majority.  She  left  a  settlement,  bv  which 
she  appointed  her  sister,  Mrs.  Adams,  and  Dr.  William 
David  Adams  her  executors,  and  disposed  of  her  estate. 

Mary  Groom's  executors  asked  from  John  Groom's  trus- 
tees payment  of  her  share  of  that  portion  of  his  estate  be- 
queathed to  the  children  of  her  father,  Greorge  Groom,  and 
raised  an  action  of  multiplepoinding  in  the  name  of  the  trus- 
tees under  John  Groom^s  settlement,  in  which  the  fund  in 
medio  condescended  on  was  Mary  Groom's  share  of  John 
Groom's  succession,  amounting  to  £1,206  under  deduction 
of  residue  duty. 

The  executors  claimed  (1),  to  be  ranked  and  preferred  to 
the  whole  fund  in  medio  /  or  (2),  if  it  should  be  held  that 
the  share  of  the  estate  of  John  Groom  falling  to  Mary  and 
forming  the  fund  in  medio  had  not  vested  in  her,  and  was 
not  within  her  power  of  disposal  by  will,  the  claimant,  Mrs. 
Adams,  as  Mary  Groom's  sister,  claimed  to  be  ranked  pari 
passu  with  the  other  brothers  and  sisters  of  Mary,  five  in 
number. 

Lord  Benholme  (Lord  Ordinary)  pronouced  an  inter- 
locutor (*),  ranking  and  preferring  Dr.  and  Mrs.  Adams  in 
terms  of  the  second  alternative  of  their  claim,  holding  that 

As  the  testator  has  in  the  event  which  has  happened,  ordered  parment  to  be 
made  to  the  survivors  of  George  Groom's  familj  withoat  any  qualification,  and 
as  he  has  given  this  instruction  in  the  very  face  of  the  declaration  as  to  the  vest- 
ing, and  as  it  were  as  a  rider  upon  it,  the  Lord  Ordinary  thinks  it  safest  to  give 
effect  to  that  instruction. 

A  reclaiming  note  was  presented  for  Dr.  and  Mrs.  Adams, 
who  maintained  that  the  trust  deed  provided  that  the  be- 
quests to  the  legatees  should  vest  on  a  certain  event,  viz., 
when  the  eldest  legatee  attained  majority,  and  that  that  was 

(0  Nov.  30,  1869;  22  D.,  at  p.  48. 
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the  period  of  division,  and  they  were  clearly  intended  then 
to  vest,  aa  the  legatees  were  to  receive  interest  from  that 
j)eriod ;  and  that  there  was  nothing  in  the  deed  to  take  off 
the  effect  of  the  precise  declaration  as  to  *the  date  of  [823 
Testing ;  and  that  thongh  the  truster  provided  a  sabstitntion 
in  the  event  of  a  l^atee  dying  intestate,  that  snbstitntion 
was  evacuated  by  ^ss  Groom's  settlement,  she  having  sar- 
vived  the  period  of  vesting. 

The  Lord  Justice  Clerk  (the  present  Lord  President  Inglis, 
then  President  of  the  Second  ^Division)  said  (') : 

The  ptoTuioiis  in  this  aettlemeiit  are  peculiar.  I  have  often  thought,  and 
maj  hare  remaiked,  that  it  would  be  desirable,  in  order  to  avoid  the  d&Oculties 
which  arise  in  the  eonstmction  of  settlements  is  to  the  period  of  resting,  that 
testalocs  should  expretdy  dedare  when  the  vesting  is  to  take  place.  Here,  how- 
ever, the  testator  has  done  so  express]/,  and  thence  has  arisen  the  whole  diffi- 
cal^  in  the  case ;  so  I  fear  that  is  a  veij  doabtfnl  remedy.  We  most  read  this 
deed  as  the  Lord  Ordinary  has  proposed  to  read  it,  not  with  a  view  only  to  the 
t*r>liniri>l  LDterpretation  of  the  words  used,  hut  in  order  to  arrive  a$  the  true  mean- 
imff  ef  the  tetialor.  There  may  be  clauses  creating  not  only  embarrassment  but 
even  ineonaistency.  Bttt  vihen  a  trust  i»  created,  the  court  it  erUitled  to  read  the 
dirutUms  to  the  tnuieee  for  the  mere  purpose  of  cLScertaining  the  intention  of  the 
tnuter,  apart  from  the  technical  meaning  ofpartietdar  terms  in  the  deed. 

And  after  considering  the  terms  of  the  deed,  his  Lordship 
expressed  his  opinion  that  thoagh  there  was  an  express  dec- 
laration that  the  shares  were  to  vest  on  the  occurrence  of  a 
certain  event,  yet  that  that  declaration  mast  be  read  in  con- 
nection with  and  be  controlled  by  the  other  provisions  in  the 
deed.  Lord  Wood  concurred  with  the  Lonl  Jnstice  Clerk, 
and  said : 

Altliougli  there  may  at  first  si^ht  seem  to  be  an  inconastency  here  there  is  no 
real  inconsistency.  If  the  deed  be  considered  as  a  whole,  it  is  clear  that  there  is 
no  ineoDsistency  in  the  mind  of  the  tastator  ;  he  did  not  mean  one  thing  in  one 
part  of  it,  and  another  thing  in  another  part.  He  declares  indeed  that  the  shares 
shall  vest  at  the  period  of  division,  but  then  he  goes  on  quite  oonsistently  to 
qualify  that  declaration  by  the  explanation  immediately  fol  lowing.  He  may 
appoint  a  sort  of  vesting ,  but  it  is  subfeet  to  and  restricted  hy  the  rights  conferred 
on  the  survivors  at  the  date  of  payment. 

And  Lord  Benholme  (who  had  been  Lord  Ordinary  in  the 
case,  and  was  then  one  of  the  judges  in  the  Second  Divi- 
sion), said: 

I  adhere  to  the  view  which  I  have  had  all  along,  that  the  intention  of  the 
truster  in  his  declaration,  qualifying  the  provision  of  vesting,  is  so  very  clear, 
that  I  could  not  allow  any  argument  founded  on  the  mere  technical  mearUng  of 
the  words  used  to  override  what  stood  out  on  the  face  of  the  deed  as  the  intention 
of  the  truster. 

I  think  that  decision  is  entitled  to  much  weight,  and  that 
the  principle  there  laid  down  is  what  ought  to  rule  the  de- 

Q)  Kov.  80,  1859 :  22  D.,  at  p.  49. 
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cision  in  the  present  case.  It  was  there  held  that  though 
824]  the  direction  as  to  *the  period  of  vesting  of  the  pro- 
visions was  most  precise,  just  as  is  contended  by  the  re- 
spondents in  this  case,  yet  that  that  direction  was  controlled 
by  the  other  provisions  of  the  deed,  and  that  the  deed  must 
be  read,  as  the  Lord  Justice  Clerk  (Inglis)  said,  "not  with  a 
view  only  to  the  technical  interpretation  of  the  words  used, 
but  in  order  to  arrive  at  the  true  meaning  of  the  testator." 

Applying  that  principle  to  the  present  case,  I  can  enter- 
tain no  doubt  whatever  that  the  intention  of  the  testator  was 
that  his  trustees  should  have,  and  should  exercise  if  they 
thought  proper,  the  very  important  power  of  control  over 
the  provisions  made  in  favor  of  his  children.  The  clause 
conferring  the  powers  is  very  carefully  framed,  and  the 
subsec^uent  clause  directing  the  trustees  to  assume  new  trus- 
tees ''in  order  to  prevent  the  failure  of  the  discretionary 
powers  hereby  conferred,"  shows  how  anxious  the  testator 
was  on  the  subject.  I  have  no  doubt  that  in  this  case  the 
clauses  declaring  the  period  of  vesting,  and  fixing  the  period 
of  payment  of  the  provisions  are  overruled  and  controlled 
by  the  subsequent  clauses ;  and  that  the  trustees  had  power, 
and  were  entitled  when  they  thought  proper  to  exercise 
that  power  and  limit  the  rights  of  «james  Chambers  as  they 
have  done. 

The  next  case  to  which  I  shall  refer  is  one  relating  to  the 
power  and  duty  of  trustees  under  a  clause  permitting  a  re- 
striction of  provisions  such  as  occurs  in  the  present  deed. 
The  case  to  which  I  refer  is  that  of  Ker*s  Trustees  v.  Wei 
ler  (*).  In  that  case  the  trustees  were  directed  by  the  trust 
deed  to  limit  the  right  of  the  truster's  son,  in  the  event  of 
his  not  conducting  himself  so  as  to  iherit  the  approval  of  the 
trustees,  to  a  life-rent  of  an  heritable  estate,  wnich  was  to  be 
made  over  on  his  attaining  the  age  of  twenty-five.  The  son 
married  when  he  was  twenty-two,  and  on  tnat  occasion  the 
trustees  entered  in  their  minutes  an  approval  of  the  mar- 
riage; and  the  marriage  settlements  proceeded  on  the  foot- 
ing of  the  son  having  right  to  dispose  of  the  fee  of  the  prop- 
erty. It  was  held  by  the  Lord  Ordinary  (Lord  Kinloch) 
that  the  power  conferred  on  the  trustees  might  be  exercised 
at  any  time  before  the  son  attained  twenty-five  years,  and 
might  be  exercised  by  a  majority  of  the  trustees  in  office  at 
the  time,  although  another  trustee  who  had  been  in  office 
825]  during  a  portion  of  the  time  when  *the  conduct  dis- 
approved of  had  taken  place,  had  died.     The  case  came  be- 

(»)  Dec.  19,  1868,  Scotch  Cases,  8d  Series,  vol  ii,  p.  871 ;  Law  Rep.,  1  a  L.,  Sc 
p.  11;  8  Macph.  (H.  L.),  8. 
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fore  the  First  Division,  then  presided  over  by  Lord  President 
McNeill,  afterwards  Lord  Colonsay.  The  Lord  President 
and  Lord  Curriehill  aflBLrmed  the  Lord  Ordinary's  inter- 
locutor, but  Lord  Deas  dissented,  proceeding  chiefly  upon 
the  ground  that  the  trustees,  by  approving  of  the  marriage 
and  the  marriage  settlements,  were  precluded  from  exercis- 
ing the  power  m  question  to  the  prejudice  of  the  wife  and 
children  of  that  marriage. 

This  judgment  was  taken  to  appeal  ( WeUer  v.  Ker  and 
others  (') ),  the  1st  of  March,  1866.  The  marginal  note  bears 
that 

When  a  power  coupled  with  a  duty  is  couferred  upon  trustees,  to  be  executed 
by  them  at  a  fixed  period,  and  after  thej  have  come  to  a  judgment  as  to  the 
conduct  of  the  individual  to  be  affected,  thej  cannot  divest  themselves  of  the 
power,  or  execute  it  until  the  time  appointed,  nor  can  they  enter  into  any  anterior 
contract  respecting  it.  It  was  held  to  be  the  duty  of  the  trustees  (the  husband 
having  in  their  judgment  subsequently  misconducted  himself)  to  execute  the 
power  so  as  to  restrict  him  to  a  life  interest,  although  the  effect  was  to  defeat 
the  provision  for  the  wife,  is  well  as  other  claims  founded  on  a  confident  expec- 
tation that  the  marriage  settlement  would  not  be  disturbed. 

The  Lord  Chancellor  (Lord  Cairns)  said : 

It  seems  a  very  strange  proposition  that  if  a  testator  gives  power  to  trustees 
evidently  to  be  exercised  only  with  reference  to  the  interests  of  his  children  or 
those  for  whom  he  is  providing,  the  trustees  shall  be  able  to  say,  "  We  give  up 
that  power,"  a  power  which  was  committed  to  them,  not  for  their  own  benefit, 
but  for  the  benefit  of  others.  But  whether  they  hiid  the  power  of  divesting 
themselves  or  not,  my  dear  opinion  is  that  they  never  did  divest  themselves  of 
that  power. 

Lord  Chelmsford  said  that  he  entirely  agreed  in  the  opin- 
ion of  the  Lord  Ordinary  and  of  the  majority  of  the  judges 
of  the  court  below.     His  Lordship  added : 

It  appears  to  me  that  the  trustees  could  not  either  abandon  or  fetter  the  exer- 
dse  of  the  power  intrusted  to  them.  It  was  a  power  coupled  with  a  duty  of  a 
most  important  character.  It  was  evideutly  intended  that  it  should  be  retained 
and  freely  exercised  down  to  the  time  when  they  were  called  upon  to  convey  the 
estate.  But  even  assuming  that  the  trustees  might  have  bound  themselves  not 
to  interfere  with  the  rights  and  interests  created  by  the  marriage  settlement  by 
giving  their  consent  to  it,  in  point  of  fact  no  such  consent  was  ever  given.  That 
they  consented  to  the  marriage  is  clearly  proved,  and  this  would  of  course  pre- 
vent their  afterwards  making  it  the  ground  of  objection  to  the  conveyance  of  the 
fee  to  the  heir.  But  it  is  not  correct  to  say  that  the  consent  to  the  marriage 
carried  with  it  a  consent  to  the  marriage  settlement.  The  trustees'  names  were 
designedly  omitted  as  consenting  parties  to  the  settlement.  But  if  they  had 
consented  to  the  settlement  It  would,  in  my  judgment,  have  made  no  difference. 
All  parties  *knew,  or  ought  to  have  known,  that  the  provisions  of  the  [826 
settlement  could  only  be  contingent  and  conditional,  depending  upon  the  con- 
duct of  the  son  till  his  age  of  twenty-five. 

Lord  Kingsdown  said,  "  I  entirely  agree  with  my  noble 
and  learned  friends." 

That  decision,  I  think,  rules  the  point  which  your  Lord- 

(»)  Law  Rep.,  1  H.  L.,  Sc ,  pp.  11, 14,  16. 
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ships  have  to  decide  as  to  the  effect  of  the  arrestments  used 
by  the  respondents  in  the  hands  of  Dr.  Chambers'  trustees. 
The  power  given  by  the  testator  was  (in  the  words  of  the 
Lord  Chancellor)  "evidently  to  be  exercised  only  with  ref- 
erence to  the  interests  of  his  children,"  and  that  being  so,  I 
am  of  opinion  with  his  Lordship  in  that  case,  that  the  trus- 
tees here  would  not  be  entitled  to  say,  "  We  give  up  that 
power,"  a  power  which  was  committed  to  them,  not  for  their 
own  benefit,  but  for  the  benefit  of  others.  The  power  was 
to  be  exercised  by  the  trustees  ''  if  they  see  cause  and  deem 
it  fit."  Apparently  they^  saw  no  cause  for  interfering  with 
James  Chambers'  provision  until  his  proceedings  were 
brought  under  their  notice  by  the  arrestments  used  in  their 
hands ;  but  his  conduct  and  the  state  of  his  affairs  havinf; 
been  brought  under  their  notice,  the  trustees  saw  cause  and 
deemed  it  fit  to  intervene.  They,  in  the  first  place,  inti- 
mated in  their  defences  to  the  summons  of  forthcoming  that 
they  had  thought  it  proper  and  had  resolved  to  postpone 
the  payment  of  the  balance  in  their  hands  and  to  pajr  the 
interest  only  to  James  Chambers  for  his  aliment  as  provided 
for  in  the  deed.  And  then  the  trustees  executed  the  deed 
of  January,  1877,  by  which  they  retained  vested  in  them- 
selves the  whole  of  the  balance  of  the  provisions  or  share  of 
the  residue  falling  to  James  Chambers  m  trust  for  his  behoof 
during  his  lifetime,  and  after  his  death  for  behoof  of  his 
children.  I  am  of  opinion  that  the  deed  so  executed  by  the 
trustees  is  a  valid  deed,  that  they  were  entitled  to  exercise 
the  power  vested  in  them  at  any  time  before  payment,  and 
that  they  were  not  interpelled  from  the  exercise  of  their 
powers  by  the  arrestments  used  in  their  hands. 

A  question  has  been  raised  as  to  the  power  of  the  trus- 
tees, there  being  no  power  of  revocation  in  the  first  deed,  to 
execute  the  second  deed  of  July,  1877,  which  declares  that 
the  provisions  were  vested  in  the  trustees  in  trust  only  **for 
behoof  of  the  said  James  Chambers  in  life-rent  for  his  life- 
827]  rent  alimentary  use  *'*allenarly,"  and  after  his 
death  for  behoof  of  his  children.  I  am  of  opinion  that  the 
question  so  raised  does  not  require  to  be  decided,  for  I  think 
the  effect  of  the  first  deed  is  effectually  to  secure  the  whole 
provision  against  the  diligence  of  the  creditors  of  James 
Chambers,  for  the  deed  declares  that 

So  long  as  the  said  provisions  shall  be  retained  as  aforesaid,  the  said  James 
Chambers,  or  his  children,  shall  only  be  entitled  to  draw  and  rec^ve  the  in- 
terest or  other  annual  proceeds  of  the  said  balance  of  his  proyisions  daring  bis 
and  their  lives,  and  that  at  such  times  and  in  such  proportions  as  we  may  aeem 
expedient. 
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I  think  the  views  which  I  have  expressed  aire  snflBlcient 
for  the  decision  of  the  case,  and  that  it  is  not  necessary 
to  consider  the  question  raised  as  to  the  validity  of  the 
declaration  inserted  in  the  testing  clause  of  the  deed  de- 
claring the  provisions  to  be  alimentary  ('),  and,  therefore, 
I  would  preier  that  your  Lordships  should  leave  the  point 
to  be  disposed  of  in  some  case  where  it  is  really  necessary 
to  be  decided,  and  where  the  authorities  are  more  fully 
discussed  than  I  think  they  were  in  the  Court  of  Session, 
or  before  your  Lordships.  But  as  the  court  below  has 
dealt  with  that  (question,  and  it  has  been  discussed 'at  your 
Lordships'  bar,  it  is  right  that  I  should  state  my  views  in 
TegSLTd  to  it. 

The  Lord  Ordinary  (Lord  Young)  was  of  opinion  that  the 
declaration  inserted  in  the  testing  clause  must  be  read  and 
receive  effect  as  part  of  the  testamentarv  deed  of  the  testa- 
tor ;  but  their  Lordships  of  the  First  iJivision  were  unani- 
mous in  holding  that,  as  the  proper  function  of  the  testing 
clause  was  to  state  the  particulars  required  by  the  testing 
statutes,  in  regard  to  the  subscription  of  the  grantor  and  au- 
thentication of  the  deed  by  the  subscribing  witnesses,  the 
insertion  of  a  substantive  provision  going  beyond  this  was 
inefifectual,  and  consequently  that  the  declaration  in  question 
could  not  be  regarded  as  part  of  the  deed. 

There  can  be  no  doubt  that  the  testing  clause  is  not  a 
proper  place  for  the  insertion  of  an  important  clause,  or  for 
any  clause,  unconnected  with  the  testing  of  the  deed.  But 
I  think  the  decisions  to  be  afterwards  referred  to  show  that 
words  of  much  importance  to  the  validity  and  effect  of  a 
deed  may  be  so  inserted.  The  late  Professor  Montgomerie 
Bell,  Professor  of  Conveyancing  in  the  University  of  Edin- 
burgh, in  his  Lectures  on  Conveyancing,  says  (p.  224) : 

*Aa  a  general  rale,  all  matter  foreign  to  the  proper  purpose  of  the  '  [828 
dauae  onght  carefulljr  to  be  excluded.  Sometimes,  nowever,  it  is  unavoidable 
to  introduce  in  the  testing  clause  an  addition  to  the  deed  not  appropriate  to  that 
clause ;  and  if  the  addilum  he  made  in  competent  form,  and  duly  authenticated, 
efeet  is  not  denied  to  it  as  part  of  the  deed. 

I  think  this  passage  shows  that  it  was  not  considered  by 
practitioners  to  be  incompetent  to  insert  in  the  testing  clause 
*'an  addition  to  the  deed  not  appropriate  to  that  clause." 
If  it  was  averred  that  the  addition  so  inserted  was  done  with- 
out authority,  or  that  it  was  not  duly  authenticated,  there 
might  be  room  for  inquiry.  But  there  is  no  such  alle^tion 
made  in  the  present  case.    The  declaration  in  question  is 

0)  See  ante,  p.  797. 
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part  of  a  probative  deed,  and  the  deed  is  founded  upon  by 
both  parties. 

There  are  decisions,  not  only  of  the  Court  of  Session,  bot 
of  your  Lordships'  House,  which  appear  to  sanction  the  va- 
lidity of  a  declaration  inserted  in  a  testing  clause.  I  may 
refer  to  the  cases  of  Johnstone  v.  Coldstream  (*)  and  Ihmbp 
V.  Oreenlees  (').  With  reference  to  the  case  of  JohnsUme  v. 
Coldstream^  Lord  Deas  saysQ,  in  his  opinion  in  the  case 
now  before  your  Lordships,  tnat  in  the  case  of  DuTtU/p  v. 
Oreenlees : 

I  am  correctly  reported  to  have  said,  "  The  first  point "  (whether  the  wife's 
signature  boand  her  as  a  party  to  the  first  deed)  '*  was  decided  in  the  case  of 
Johnstone  ;  and  I  concur  with  your  Liordship  that  we  cannot  g^  back  npon  tluit 
case,  which,  moreover,  I  think  was  rightly  decided. 

And  then  he  goes  on  to  say : 

I  do  not  think  T  require  to  impugn  either  my  own  opinion  or  that  of  the  House 
of  Lords  in  Jhinlopy,  Oreenlees  in  order  to  come  to  the  conclusion  that  the  "ex- 
press provision  and  declaration  "  introduced  into  the  testing  clause  of  the  present 
deed  is  beyond  the  proper  functions  of  a  testing  clause. 

The  case  of  Dunlop  v.  (Oreenlees  was  decided  in  your 
Lordships'  House  on  the  2d  of  June,  1865.  The  Lord  Chan- 
cellor (Westbury)  said  (*) : 

The  first  point  which  presents  Itself  is  one  entirely  affecting  the  practice  of 
Scotland  as  to  the  execution  and  attestation  of  settlements,  and  it  is  a  point  an- 
questionably  of  the  utmost  possible  Importance.  The  point  has  arisen  and  been 
decided  In  Scotland  before,  and  your  Lordships  are  aisked  by  the  appellant  to 
reverse  that  decision  pronounced  by  four  of  the  most  eminent  judges  in  Scot- 
land, and  acted  upon  for  the  last  twenty- three  years.  The  point  arises  in  this 
829]  way  :  Matthew  *Greenlees,  by  deed  dated  the  18th  of  February,  1835, 
declared  that  a  provision  for  his  wife  of  an  annuity  of  £40  should  be  accepted  bj 
her  in  satisfaction  of  all  terce  (*)  of  lands  half  or  third  of  movables,  and  eveiy 
other  claim  competent  to  her,  by  and  through  his  decease  in  any  manner  of  way. 
The  testing  clause  is  conceived  in  these  words  :  After  the  formal  introdactory 
words  and  the  mention  of  the  fact  of  subscription  by  Matthew  Greenlees,  "  mhI 
by  me  the  said  Janet  Brackenridge  or  Oreenlees  in  token  of  my  consent  to  and  ip- 
proval  of  the  fore^ing  settlement,"  and  at  the  foot  her  signature  is  appended. 
It  was  contended  that  these  words  introduced  matter  foreign  to  the  purpose  of  a 
testing  clause.  It  was  said  that  the  clause  should  be  confined  to  the  statement 
of  the  formalities  of  locution,  and  of  the  fact  of  execution.  The  same  obje^ 
tion  was  urged  before  the  Court  of  Session  in  a  case  determined  in  June,  1843, 
and  in  that  case  the  Lord  Ordinary  (Ivory)  entertained  it  for  the  first  time. 
That  case,  my  Lords,  is  hardly  distinguishable  from  the  one  now  before  yoar 
Lordships.  The  Lord  Ordinary  stated  that  he  was  not  aware  of  any  instance  in 
which  the  testing  clause  was  made  use  of  for  such  a  purpose.  His  interlocutor 
was  carried  to  the  Inner  House  and  made  the  subject  of  deliberate  consideration. 
The  Lord  Justice  Clerk  delivered  a  very  long  and  elaborate  judgment,  in  which 
Lord  Medwyn  and  Lord  Meadowbank  concurred,  and  Lord  Moncreiff  considered 

(')  June  30,  1848;  5  D.,  129T.  («)  The  terce  tertia,  is  a  life-rent,  com- 

(«)  Nov.  2,  1863;    2  Macph.,  1;    aff.  petent  by  hiw  to  widows  who  have  not 

Junfe  2,  1865;  8  Macph.  (H.L.),  46.  accepted    of  a  special   provision,  of  the 

(»)  Scotch  Cases.  4th  Series,  vol.  v,  at  third  of  heritable  subjects  in  which  their 

p.  114.  husbands  died  infeft:  Erskine,  2,  9, 44' 

(*)  8  Macph.  (ILL.),  at  p.  49. 
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the  objeedon  of  the  Lord  Oidinary  a  mere  attempt  to  introdaoe  a  donbt  where 
BO  doabt  had  previoasljr  exiiBted.  The  whole  objection  ia  rested  on  a  radical 
error.  The  testing  clause  is  by  the  law  of  Scotland  a  part  of  the  deed,  and  if 
that  is  so,  then  it  is  as  mnch  in  the  body  of  the  deed  is  anj  other  part  of  it. 
The  statates  of  1574  and  1681  are  qnite  in  accordance  with  that  view.  If  that 
is  so,  mj  Lords,  the  whole  objection  falls.  There  can  be  nothing  more  danger- 
oas  than  in  a  question  concerning  the  proper  form  of  a  testing  daose  that  yoar 
LAidships  should  now  reverse  the  solemn  decision  arritred  at  by  the  courts  of 
Scotland.  Infinite  mischief  would  arise  were  that  decision  to  be  reversed.  I 
think,  therefore,  that  your  Lordships  will  not  for  one  moment  entertain  the  idea 
of  departing  from  it.  It  is  a  satisfaction  to  be  able  to  say  that,  had  I  been  called 
npoa  to  determine  this  question  for  the  first  time,  I  would  have  arrived  at  the 
conclusion  is  that  in  the  present  case. 


Liord  Cranworth  expressed  an  opinion  to  the  same  effect. 
And  with  reference  to  the  ai^ament  that  the  case  of  John- 
stone was  a  case  of  the  same  kind,  as  indicating  the  express 
confirmation  of  the  wife,  he  says : 

That  provision  was,  however,  not  superfluous,  because  the  validity  of  the 
eoosent  depended  on  the  provision  being  remuneratory.  That  shadow  of  an 
mi^gAment,  therefore,  entirely  fails. 

Liord  Chelmsford  also  concurred,  saying  (') : 

I  entireiy  eonenr  in  the  opinion  of  your  Lordships.  I  may  add  that,  from  the 
ment  the  case  was  opened,  I  could  not  bring  my  mind  to  entertain  the  slight- 
donbt  on  the  question.  I  concur  In  the  regret  expressed  by  my  noble  and 
med  *friend  (the  Lord  Chancellor),  that  the  appellant  did  not  submit  [830 
to  the  four  decisons  igainst  her  in  Scotland,  but  has  proceeded  to  impose  large 
expenses  on  the  respondent  in  defending  this  appeal.  The  matter  Is  hardly 
worthy  any  observation.  There  appear  to  be  three  points.  The  first  is,  whether 
Mrs.  Gre^ees  is  bound  by  her  signature  to  the  deed  of  1831.  That  she  was 
90  boond,  is  dear  from  the  decision  in  Johnttans  v.  Coldstream  (*) ;  and  though 
Lord  Ivory  said  the  testing  clause  must  be  confined  to  the  immediate  objects  of 
attestation,  yet,  after  careful  consideration,  the  judges  came  to  a  different  con- 
clusion, and  decided  that  a  consent  expressed  in  a  testing  clause  was  sufficiently 
binding.  There  is  no  doubt  as  to  the  propriety  of  that  decision.  In  Leighion 
▼.  J^KMcff  O  and  in  the  present  case  not  one  of  the  judges  expressed  a  doubt  of 
its  correctness.  The  present  decision  has  been  sanctioned  by  the  sheriff  substi- 
tute,  the  sheriff,  and  the  unanimous  decision  of  the  Court  of  Session ;  and 
under  these  circumstances  it  would  be  a  very  dangerous  thing  to  evince  a 
disposition  to  throw  a  doubt  upon  it,  and  thereby  affect  the  validity  of  many 
deeds  executed  on  Its  faith. 

I  think  it  wonid  not  be  right  that  yonr  Lordships  shonid 
disregard  a  case  which  received  the  sanction  of  these  noble 
and  learned  Lords  so  late  as  1865,  and  which  had  previonsly 
Tt*ceived  the  sanction  of  some  of  the  most  able  jnages  of  the 
Court  of  Session,  and  which  mnst  have  r^nlated  rights  of 
property  for  about  a  quarter  of  a  century  before  the  date  of 
your  Lordships'  judgment.  If  it  had  been  necessary  for  the 
decision  of  this  case,  I  would  have  been  prepared,  as  at 
present  advised,  to  hold  that  the  declaration  introduced 
into  the  testing  clause  was  entitled  to  receive  effect  as  part 
of  the  settlement  of  the  testator.     But,  for  the  reasons  al> 

(*)  2  Meaph .  «t  p.  50.     O  ^u^e  SO,  1843 ;  5  D.,  1297.    O  I>ec  1,  1852 ;  15  D.,  126. 
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ready  given,  I  do  not  consider  that  it  is  necessary  for  the 
decision  of  the  case  to  determine  whether  effect  can  be  given 
to  the  declaration  in  the  testing  clause. 

On  the  whole  matter,  therefore,  I  am  of  opinion  that  the 
judgment  pronounced  by  the  First  Division  of  the  Court  of 
Session  should  be  reversed,  with  costs. 

Judgment  of  the  House  .'—Ordered  and  adjudged,  that 
the  said  interlocutor  of  the  Lords  of  Session  in 
Scotland,  of  the  First  Division,  of  the  9th  (signed 
10th)  of  November,  1877,  complained  of  in  the 
said  appeal  be,  and  the  same  is  hereby  reversed ; 
and  that  the  defenders  (appellants)  be  assoilzied 
from  the  conclusions  of  the  action  with  expenses; 
that  the  said  respondents  do  pay  to  the  appel- 
lants the  costs  incurred  by  them  in  respect  oi  the 
appeal. 

Lords'^  Journals^  April  15, 1878. 

Agents  for  appellants :  Simson^  WaJceford  &  Simson. 
Agent  for  respondents :  Charles  Butcher. 

See  23  Eng.  R.,  475  note.  the  statute  of  uses  and  trusts  (1  R.  S. 

Where  a  judgment  debtor  is  the  ben-  729,  §  57),  providing  that  the  surplus 

eficiarj  of  a  trust,  under  and  by  which  income  of  a  trust  estate  shall  be  liable 

the  trustees  are  required  to  receive  and  in  equity  to  the  claim  of  the  creditors 

pay  over  to  him  the  income  of  the  trust  of  the  cestui  qus  tru-st,  and  the  former 

estate,  an  action  may  be  maintained  provisions  do   not  exempt  absolutely 

by  a  judgment  creditor,  after  the  re-  the  whole  income.     They  were  intend- 

tum  of   an  execution  unsatisfied,  to  ed  to  exempt  the  principal  fund  and 

reach  the  surplus  income  bevond  what  the  beneficiid  interest  of  the  eettui  que 

is  necessary  for  the  suitable  support  trust  in  the  income,  only  to  the  extent 

and  maintenance  of  the  cestui  que  trust  of  a  fair  support  out  of  the  trust  estate : 

and  those  dependent  upon  him.  Williams  «.  Thome,  70  N.  T.,  270. 

The  right  of  the  creditor  to  maintain        Defendant's  father  died,  leaving  a 

such  an  action  exists  as  well  where  the  will,  by  which  he  devised  to  his  tros- 

trust  estate  is  personal  as  where  it  is  tees,  among  other  property,  a  house 

real  property.  and  lot  in  Rochester,  in  trust  to  give 

The  remedy  of  the  creditor  is  not  to  the  defendant  "  the  free  and  anre- 

confined  to  a  surplus  which  has  ac-  struned  use,  occupation  and  possession 

crued  and  accumulated  in  the  hands  thereof  during  the  term  of  her  natural 

of  the  trustees.    Provision  may  be  made  life  only,"  ana  on  her  death  to  convey 

in  the  judgment  determining  what  will  it  to  her  children  in  fee.    He  alsodi* 

be  a  reasonable  allowance  for  the  cestui  rected  the  trustees  to  pay  to  his  widow 

qu-e  trust,  and  directing  the  application  a  specified  amount  out  of  the  income 

toward  the  payment  of  the  judgment  to  arise  from  certain  personal  secari- 

of  any  future  surplus  until  the  same  is  ties,  and  to  divide  any  surplus  of  sach 

fully  paid.  income  among  his  children,  and  on  the 

The  provision  of  the  Revised  Statutes  widow's  death  to  pay  each  daughter 

(2  R.  S.  178,  §§  38,  89)  exempting  from  then  living  the  income  of  a  certain 

the  operation  of  creditors'  bills  trust  share  of  Uie  estate  during  her  life, 

funds,  when  the  trust  has  been  created  The  widow  was  still  living  and  in  pos- 

or  the  trust  fund  has  proceeded  from  session  of  the  house  and  lot,  and  it  was 

some  person  other  than  the  defendant,  not  shown  that  there  was  any  sorplaa 

is  not  in  conflict  with  the  provision  of  income  to  divide. 
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The  order  appealed  from  required  ence  to  the  claims  of  his  voluntary  ap- 

the  defendant  to  transfer  to  a  receiver  pointees  or  legatees :  dapp  9.  Ingra- 

appointed  in  sapplementarj  proceed-  ham,  126  Mass.,  200. 
ings,  all  her  interest  in  said  house  and        By  deed  bearing  date  August  8, 1854, 

lot,  and  all  her  right,  title  and  interest  A.,  in  consideration  of  his  affection  for 

in  poflsession  and  expectancy  of,  in  and  his  wife  M.  and  of  his  children  bom 

to  the  annual  income  arising  from  the  and  to  be  born  of  his  said  wife  M., 

personal  property.  conveyed  to  L.  all  his  property  after 

Held,  tnat  so  far  as  it  required  the  payment  of  the  debts  he  then  owed, 

transfer  of  any  alienable  interest  there|  "In  trust  for  the  benefit  of  my  wife 

in,  vested  in  the  receiver  on  his  ap-  and  children  aforesaid,  giving,  grant- 

pointment,  and  the  filing  and  recording  ing  and  conveying  for  my  wife  an  es- 

of  his  bond  and  the  onier  appointing  tate  for  life,  and  at  her  death  for  my 

him.  children  an  estate  in  fee  simple,  the 

That  80  far  as  any  beneficial  interest  whole  of  what  belongs  to  me,  over  and 
she  might  have  in  me  rents  and  profits  above  my  just  debts,  being  in  trust 
of  the  land  or  the  income  of  the  per-  conveyed  to  the  aforesaid  L."  And  he 
sonal  property  was  concerned,  only  so  directed  that  none  of  the  principal  of 
much  thereof  could  be  reached  as  was  the  trust  property  should  be  expended 
unnecessary  for  her  support,  and  that  during  the  life  of  his  wife,  unless  L. 
only  in  a  direct  action  for  that  purpose,  should  think  it  necessary  for  the  sup- 
That  the  order  should  be  reversed :  port  of  his  wife  and  children.  During 
Manning  v.  Evans,  19  Hun,  500.  A.'s  life  he  executed  bonds,  in  which 

If  property  is  put  in  trust,  the  in-  his  wife  Joined,  and  after  his  death  she 

come  to  be  paid  to  A.  for  life,  and  the  gave  her  bonds  or  notes  for  debts  con- 

prindpal,  after  the  death  of  A.,  to  his  tracted  by  her.     Upon  a  bill  by  these 

executor  in  trust,  for  the  use  of  such  creditors  to  subject  the  life  estate  of 

person  or  persons  as  A.  may  by  will  M.  in  the  trust  property;  held,  M.  took 

appoint,  and  A.  executes  the  power,  a  life  estate  in  the  property,  which  may 

the  property  appointed  is  deemed  in  be  subjected  to  satisfy  the  debts  in 
equity  part  of  A.'s  assets,  and  subject^   which  she  joined,  either  as  surety  or 

to  the  demand  of  creditors,  in  prefer-  principal :  Leake  «.  Benson,  29  Gratt., 


[8  Appeal  Cases,  881.] 

J.C.(*),  May  21,  22,  1878. 

[PRIVY  COUNCIL.] 

*Qboegk  TJhquhart,  Plaintiff;  and  Duncan  Mao-    [831 

PHEBSON,  Defendant. 

ON   APPEAL  FBOIC   THE   SUPREME    COUBT   OF  TICTOBIA. 
OontraetM  obtained  hf  ProMd  voidable  bvi  not  void. 

In  an  action  by  the  appellant  agunst  the  respondent  for  alleged  breaches  of  cer- 
tain coveoanto  contained  in  their  deed  of  partnership,  and  for  fraud  alleged  to  have 
been  conmiitted  by  the  defendant  in  obtaining  a  deed  of  dissolution  thereof;  it  ap- 
peared that  as  regards  the  said  breadies  the  plaintiff  had,  by  the  deed  of  dissolution, 
in  consideration  of  the  defendant  having  given  up  the  whole  of  the  partnership  assets 
to  the  plaintiff,  released  the  defendant  from  all  matters  and  things  whatever  touching 
or  concerning  the  joint  trade,  without  prejudice  nevertheless  to  the  covenants  and 
agreements  in  the  said  deed  of  dissolution  contuned  : 

Hddt  that  as  the  release  could  not  be  separated  from  the  rest  of  the  deed  of  disso- 
lution, and  as  the  plaintiff  had  not  diBaffirmed,  and  was  not  in  a  condition  to  disaf- 

(*)  Preaent :  Sia  Jaices  W.  Col  vile,  Sie  Baexes  Peacock,  Sie  Mo^rrAQUi;  S.  Smith, 
and  Sie  Robeet  P.  Coluee. 

24  Eng.  Rep.  69 


/ 
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firm  or  rescind  the  contract,  of  which  the  release  formed  part,  Uie  same  was  binding 
upon  him. 

Contracts  which  may  be  impeached  on  the  ground  of  fraud  are  not  Toid,  bat  void- 
able only  at  the  option  of  the  party  who  is  or  may  be  injured  by  the  frand,  Bnbject  vo 
the  condition  that  the  other  party  if  the  contract  be  disaffirmed,  can  be  remitted  to 
his  former  state. 

Clarke  y,  Dickwn  (E.  B.  <fc  E.,  148)  approved. 

Appeal  from  a  judgment  of  the  Supreme  Court  (April  17, 
1877),  by  which  it  was  ordered^  that  the  verdict  entered  for 
the  appellant  in  an  action  brought  by  him  against  the  re- 
spondent in  the  said  court  should  be  set  aside,  and  instead 
thereof  a  verdict  entered  for  the  respondent  upon  the  issues 
as  to  the  1st,  3d,  and  6th  counts  of  the  declaration,  and 
upon  the  3d  issue  as  to  the  2d  and  4ch  counts  respectively. 

The  action  was  tried  twice,  the  jury  on  the  first  occasion 
being  unable  to  agree. 

The  declaration,  as  it  stood  at  the  close  of  the  seond  trial 
832]  *(having  been  amended  in  the  course  of  that  trial), 
contained  six  counts.  The  first  four  counts  alleged  that 
before  and  at  the  time  of  the  committing  of  the  breaches 
therein  respectively  mentioned,  the  appellant  and  the  re- 
spondent were  partners  in  a  certain  business,  which  partner- 
ship had,  at  the  commencement  of  the  action,  been  finally 
dissolved,  and  that  the  respondent,  by  deed  dated  the  28tu 
January,  1869,  covenanted  with  the  appellant  that  he  wonld 
contribute  to  the  capital  of  the  business  a  sum  of  £10,000. 
In  the  1st  count  th6  appellant  alleged  as  a  breach  that  the 
defendant  had  not  contributed  that  sum  to  the  capital  of  the 
business.  In  the  2d,  3d,  and  4th  counts  the  appellant  al- 
leged further  breaches  of  covenants  in  the  deed  to  keep  and 
make  certain  entries  in  certain  stock-books  and  booKS  of 
account,  not  to  withdraw  his  share  of  the  capital  of  the  part- 
nership, and  to  pay  into  the  Oriental  Bank  at  Melbourne  all 
moneys,  bills,  notes,  and  securities  which  should  come  to 
the  hands  of  the  respondent  in  respect  of  the  partnership, 
and  that  no  moneys  should  be  drawn  or  paid  on  account  of 
the  partnership  otherwise  than  by  a  check  signed  by  the 
respondent  in  the  name  of  the  partnership.  In  the  6th  coont 
the  appellant  sued  the  respondent  for  alleged  breach  of  a 
covenant  in  a  deed  of  dissolution  and  release,  dated  the  lltli 
of  January,  1860,  by  which  the  respondent  covenanted  with 
the  appellant  that  he,  the  respondent,  had  not  at  any  time 
theretofore  assigned,  released,  discharged,  or  received  any  of 
the  credits  of  the  partnership,  except  such  as  were  entered  as 
received  in  the  books  of  the  partnership.  And  in  the  6th 
count,  which  was  added  after  the  close  of  the  plaintiffs  case 
on  the  second  trial,  the  appellant  alleged  that  the  respond- 
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ent  bad  indaced  him  to  take  upon  himself  all  the  liabilities 
of  the  basiness,  and  to  discharge  and  release  the  respondent 
therefrom,  and  from  all  claims  in  respect  thereof,  by  certain 
alleged  frandolent  representations  therein  set  out. 

To  the  above  declaration  the  respondent  pleaded,  (1),  as 
to  the  first  fonr  counts,  non  est  factum^  (2),  a  denial  of 
breaches,  and  (3),  a  release  by  deed  before  action ;  (4),  to  the 
5th  count,  non  est  factum^  and  (5),  a  denial  of  the  breach 
therein  assigned  ;  and  (9),  to  the  6tn  count  the  general  issue, 
and  (10),  that  the  alleged  caus^  of  action  in  the  said  count 
mentioned  did  not  accrue  within  six  years  before  the  said 
action. 

*The  appellant  took  issue  on  the  above  pleas,  and  [833 
replied  (2)  to  the  3d  plea,  that  the  release  pleaded  by  the 
respondent  to  the  first  four  counts  of  the  declaration  was 
procured  by  the  fraud  of  the  respondent,  and  (3)  on  equi- 
table grounds  to  the  9th  and  10th  pleas,  which  were  pleaded 
to  the  6th  count,  that  he  commenced  the  said  action  within 
six  years  next  after  notice  to  him  that  the  representation  in 
the  6th  count  mentioned  was  a  fraudulent  representation. 

The  respondent  took  issue  on  the  appellant  s  2d  and  3d 
replications,  and  also  demurred  to  the  said  3d  replication  as 
bad  in  substance. 

The  said  deeds,  and  the  facts  of  the  case,  are  sufficiently 
set  forth  in  the  judgment  of  their  Lordships. 

Mr.  HerscTuu^  Q.C.,  and  Mr.  E,  L.  NugerUy  for  the  ap- 
pellant 

Mr.  Bevjaminy  Q.C.,  and  Mr.  It.  JS.  Webster^  Q.C.,  for 
the  respondent. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Montague  E.  Smith  :  The  appellant  and  respondent 
in  this  case  were  partners  as  sheep  farmers  and  graziers  upon 
certain  stations,  one  of  them  called  Glen  Urquhart,  in  the 
colony  of  Victoria.  The  action  was  brought  by  the  appellant 
against  the  respondent  for  alleged  breaches  of  certain  cov- 
enants contained  in  the  deed  of  partnership,  and  also  for  an 
alleged  breach  of  one  covenant  contained  in  the  deed  of  dis- 
solution of  partnership.  There  is  also  a  count  founded  upon 
an  allegation  of  fraud  committed  by  the  defendant  in  obtain- 
ing the  deed  of  dissolution. 

The  general  facts  are  these :  the  plaintiff,  who  had  carried 
on  the  business  of  a  sheep  farmer  at  Glen  Urquhart  for  some 
years,  being  desirous  of  going  to  England,  negotiated  a  part- 
nership witn  the  defendant.  It  was  part  of  the  terms  of  the 
original  treaty  that  the  capital  should  be  £20,000,  each  part- 
ner bringing  in  £10,000  in  cash  ;  and  instruction?  were  given 
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for  the  deed  of  partnership  upon  that  footing.  Whilst  the 
deed  was  in  preparation,  the  parties  came  by  a  parol  agr^ 
834]  ment  to  a  totally  different  *arrangement  regarding  the 
capital.  It  appeared  that  the  defendant  had  sheep  to  the 
value  of  about  £18,000,  with  which  he  was  ready  to  stock 
the  stations,  and  the  plaintiff  had  upon  the  runs  sheep  of 
the  value  of  about  £8,000 ;  and  in  order  that  the  plaintiff 
might  balance  the  value  of  the  sheep  brought  upon  the  sta- 
tion by  the  defendant,  he  agreed  to  advance  the  sum  of 
£10,000  in  cash ;  each,  therefore,  in  that  way  contributing 
£18,000,  making  a  total  capital  of  £36,000.  But  the  parties 
did  not  think  it  worth  while  to  have  any  alteration  made  in 
the  deed,  which  still  stands  as  a  deed  by  which  the  parties 
were  to  contribute  £20,000  in  equal  proportions  in  cash. 

What  happened  with  regard  to  the  capital  so  arranged  was 
this :  Messrs.  Power  &  Rutherford  had  been  the  agents  for 
Glen  Urquhart  and  the  other  stations  held  by  the  plaintiff 
for  some  years,  and  it  was  arranged  that  they  should  con- 
tinue to  he  the  agents.  As  far  as  the  evidence,  which  is  ex- 
tremelv  scanty  and  obscure,  furnishes  information,  it  would 
seem  that  the  financial  business  of  the  stations  was  managed 
during  the  partnership  by  Messrs.  Power  &  Rutherfori 
They  acted  as  the  factors  and  financial  agents  of  the  part- 
nership ;  the  moneys  derived  from  sales  passed  through  their 
hands ;  and,  indeed,  from  the  entries  m  their  accoants  it 
would  seem  that  they  conducted  the  sales,  or  that  the  sales 
were  in  some  wajr  made  through  them.  It  appears,  also, 
that  both  the  plaintiff  and  the  defendant  had  private  ac- 
counts with  Messrs.  Power  &  Rutherford.  Power  &  Ruth- 
erford had  advanced  to  the  defendant  the  money  to  purcliase 
the  sheep  which  he  was  going  to  bring  upon  the  stations. 
Those  sheep  were  apparently  valued  at  £17,365.  A  balance 
was  owing  on  the  defendant's  private  account  to  them 
(caused,  no  doubt,  by  the  advance  made  by  them  for  the 
purchase  of  the  sheep),  of  £13,686,— being  £3,000  and  up- 
wards less  than  the  value  of  the  sheep.  Messrs.  Power  4 
Rutherford,  in  their  account  with  the  partnership,  debited 
the  partnership  with  the  full  value  of  the  sheep,  £17,365. 
treatmg  that  as  the  capital  brought  in  by  the  defendant,  and 
debiting  the  partnership  with  it.  At  the  same  time  they 
gave  credit  to  the  defendant  in  his  private  account  for  the 
same  amount.  Much  the  same  course  was  taken  with  re- 
spect to  the  plaintiff.  Power  &  Rutherford,  in  their  ac- 
835]  count  with  the  partnership,  ^debited  the  partnership 
with  £8,226,  the  value  (apparently)  of  the  plaintiff's  sheep, 
and  as  they  h^d  credited  the  defendant's  private  account 
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with  the  value  of  his  sheep,  they  credited  the  plain tifPs 
with  the  valae  of  his,  namely,  the  £8,226.  Then  there  was 
the  £10,000  which  the  plaintiff  had  agreed  to  sapply  in  cash. 
As  far  as  the  obscure  state  of  the  eviaence  allows  an  opinion 
to  be  formed,  it  woald  appear  that  this  sam  was  not  really 
advanced  by  the  plaintiff,  bat  was  raised  upon  a  cash  credit 
bond  given  to  the  Oriental  Bank,  under  which  bills  were 
drawn  by  Macpherson  upon  Urquhart,  which  were  dis- 
counted by  that  bank,  and  the  proceeds  placed  by  Power  & 
Rutherford  to  the  credit  of  the  partnership.  When  the 
bills  became  due  they  do  not  appear  to  have  been  taken  up 
by  the  plaintiff,  but  to  have  been  retired  by  Power  &  Ruth- 
erford, and  Power  &  Rutherford  having  retired  them,  ap- 
pear to  have  placed  what  they  had  so  paid  to  the  debit  of 
the  partnership.  Therefore  the  partnership  was  debited 
with  the  capital  of  both  partners,  neither  having  brought  in 
any  cash,  but  one  having  brought  in  sheep  to  the  value  of 
(say)  £18,000 ;  the  other,  sheep  to  the  value  of  (say)  £8,000, 
and  lent  his  credit  for  the  £10,000,  upon  which  credit  the 
money  was  raised.  On  looking  at  the  Dond  which  was  given 
to  the  Oriental  Bank,  it  appears  that  Macpherson  was  treated 
in  it  as  the  principal,  and  Urquhart  as  the  surety,  although 
Urquhart  had  agreed  to  supply  the  £10,000  as  part  of  his 
share  of  the  capital  of  the  partnership. 

It  is  to  be  observed  that  the  action  was  not  brought  until 
more  than  fifteen  years  after  the  dissolution  had  taken  place. 
The  first  four  counts  of  the  declaration  are  founded  upon 
four  covenants  in  the  deed  of  partnership.  The  first  count 
is  for  the  respondent's  breach  of  the  covenant  to  contribute 
the  sum  of  £10,000  as  capital ;  the  second  is  for  the  breach 
of  the  covenant  to  keep  proper  books  of  account ;  the  third 
18  for  the  breach  of  the  covenant  by  the  defendant  not  to 
withdraw  his  share  of  the  capital  from  the  partnership ;  and 
the  fourth  for  a  breach  of  tne  covenant  to  pay  all  moneys 
received  on  account  of  the  partnership  into  the  Oriental 
Bank.  The  jury  at  the  trial  found  that  the  breaches  alleged 
in  these  four  counts  were  proved. 

Upon  the  case  coming  l>efore  the  court  on  a  rule  to  enter 
a  nonsuit,  or  for  a  new  trial,  the  court  having  power  to  draw 
•Inferences  (which  power  must  however  be  taken  to  [836 
be  subject  to  the  findings  of  the  jury,  and  limited  to  this, 
that  the  court  might  enter  a  nonsuit  or  change  the  verdict  if 
there  was  no  evidence  upon  which  the  jury  could  reasonably 
act),  the  judges  agreed  with  the  jury  that  the  breaches 
alleged  in  the  second  and  fourth  counts  were  proved  ;  but 
thought  there  was  no  evidence  to  sustain  the  breaches  in  the 
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first  and  third  counts.  They  were  of  opinion  that  it  was  not 
shown  that  the  defendant  had  not  contributed  his  share  of 
the  capital,  nor  was  it  shown  that  he  had  withdrawn  any  of 
it.  In  deciding  upon  those  breaches,  the  court  referred  to 
the  state  of  facts  which  has  been  already  described.  Their 
Lordships  do  not  think  it  necessary  to  enter  at  present  upon 
a  consideration  of  those  facts.  It  will  be  sufficient  to  say 
that  they  agree  generally  with  the  findings  of  the  court ;  a 
decision  on  the  breaches  having  become  immaterial,  because 
\ipon  the  j)lea  of  release  to  the  first  four  counts  of  the  decla- 
ration their  Lordships  think  the  defendant  is  entitled  to 
succeed. 

The  plea  of  release  alleges  that  by  the  deed  of  dissolution 
of  this  partnership  the  plaintiff  released  the  defendant  from 
all  the  claims  mentioned  in  the  first  four  counts.  There  is 
no  doubt  that  the  deed  contains  such  a  release.  To  that 
plea  there  is  a  replication  that  the  release  was  obtained  by 
fraud.  The  court  held  on  demurrer  that  this  replication  was 
no  answer  to  the  plea,  inasmuch  as  the  plaintiff  has  not  dis- 
affirmed the  contract  of  which  the  release  forms  a  part,  and 
in  fact  was  not  in  a  condition  to  disaffirm  or  rescind  it,  being 
unable  to  place  the  defendant  in  his  original  position. 

With  reference  to  the  main  argument  by  which  it  was 
sought  by  Mr.  Herschell  to  impeach  the  decision  of  the 
court,  namely,  that  this  release  is  severable  from  the  rest  of 
the  deed,  it  will  be  necessary  to  refer  shortly  to  the  deed  of 
dissolution.  It  recites  the  deed  of  partnership  which  was 
dated  the  28th  of  January,  1859,  from  which  it  appears  that 
there  were  some  stations  or  tracts  of  land  brought  into  the 
partnership  by  the  defendant  in  addition  to  tne  stations 
which  the  plaintiff  possessed.  The  general  scheme  of  this 
deed  of  dissolution  is,  that  the  plaintiff  was  to  take  over  the 
whole  of  the  assets  of  the  partnership,  the  stations,  the 
stock,  and  all  the  credits,  and  was  to  pay  all  the  debts  and 
837]  ^liabilities  of  it.  It  appears  too  bv  this  deed  that  the 
tracts  of  land  which  had  belonged  to  the  defendant  were 
assigned  by  him  absolutely  to  the  plaintiff,  with  the  excep- 
tion of  the  Chintin  station,  which  was  to  be  retained  by  hira. 
The  deed  also  contains  covenants  on  the  part  of  the  defen- 
dant, one  of  which  covenants  is  the  founaation  of  the  fifth 
count  of  the  declaration,  to  be  presently  adverted  to,  by 
which  the  plaintiff  secured  himself  against  certain  contin- 
gencies and  liabilities. 

Such  being  the  general  nature  of  the  deed,  the  release 
which  it  contains  is  found  at  the  end  of  it,  and  is  in  these 
terms :   '*  And  this  indentui-e  lastly  witnesseth,  that  in  con- 
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sideration  of  the  premises,  each  of  them  the  said^  George 
L'rquhart  and  Duncan  Macpherson,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby  remis^  and  re- 
lease, and  forever  quit-claim  unto  the  other  of  tnem,  his 
executors,  administrators,  and  assigns,  all  actions,  suits,  ac- 
counts, reckonings,  claims,  and  demands  whatsoever,  at  law 
or  in  equity,  which  either  of  them  the  said  parties,  his  heirs, 
executors,  or  administrators,  now  hath  or  hereafter  may 
have,  claim  or  demand  against  the  other  of  them,  his  heirs, 
executors,  administrators,  or  assigns,  for  or  by  reason  of 
any  matter  or  thing  whatsoever  touching  or  concerning  the 
said  joint  trade  or  partnership,  subject  and  without  preju- 
dice nevertheless  to  the  covenants  and  agreements  herein 
contained."  Therefore  the  object  of  this  release,  as  far  as 
tlie  defendant  was  concerned,  was  to  release  him  from  all 
matters  and  things  whatever  touching  or  concerning  the 
joint  trade,  without  prejudice  to  the  covenants  which  he  had 
entered  into  for  the  security  of  the  plaintiff  with  regard  to 
certain  matters. 

It  seems  to  their  Lordships  impossible  to  sever  this  re- 
lease from  the  rest  of  the  deed.  There  is  but  one  contract 
for  the  dissolution  of  partnership,  though  containing  many 
terms,  of  which  this  release  is  one.  It  is  expressly  said  to 
be  made  *'in  consideration  of  the  premises,"  that  is,  in  con- 
sideration of  the  defendant  having  ^iven  up  the  whole  of 
the  partnership  assets  to  the  plaintiff,  and  his  own  runs, 
whicn  at  the  end  of  the  partnership  would  otherwise  have 
reverted  to  him.. 

Then,  if  the  release  cannot  be  separated  from  the  rest  of 
the  contract  it  falls  within  the  ordinary  principle.  Con- 
tracts which  may  *be  impeached  on  the  ground  of  [838 
fraud  are  not  void,  but  voidable  only  at  the  option  of  the 
party  who  is  or  may  be  injured  bv  the  fi-aud,  subject  to  the 
condition  that  the  other  party,  if  the  contract  be  disaffirmed, 
can  be  remitted  to  his  former  state.  The  plaintiff  has  taken 
the  whole  benefit  of  the  deed  so  far  as  it  was  beneficial  to 
him,  without  at  any  time  attempting  to  repudiate  it,  and  it 
now  being  impossible  to  restore  the  defendant  to  his  origi- 
nal position,  he  seeks  to  destroy  one  particular  part  of  the 
contract,  and  that  their  Lordships  think  he  cannot  do. 

If  authority  were  wanted  in  support  of  a  principle  so  com- 
mon as  that  to  which  their  Lordships  have  adverted,  it  may 
be  found  in  the  case  which  is  referred  to  in  the  judgment  of 
the  court  below :  Clarke  v.  Dickson  (').  In  that  case  Mr. 
Justice  Crompton  says, — "When  once  it  is  settled  that  a 

(>)  E.  B.  A  £.,  148. 
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contract  induced  by  fraud  is  not  void,  but  voidable  at  the 
option  of  the  party  defrauded,  it  seems  to  me  to  follow  that 
when  th^  party  exercises  his  option  to  rescind  the  contract 
he  must  De  in  a  state  to  rescind,  that  is,  he  must  be  in  such 
a  situation  as  to  be  able  to  put  the  parties  into  their  original 
state  before  the  contract." 

The  plaintiff  was  not  without  remedy.  He  was  entitled 
to  an  action  founded  upon  the  fraud  in  which  he  would  re- 
cover the  true  amount  of  damages  which  he  had  sustained. 
Indeed  the  sixth  count  of  his  declaration  is  founded  upon 
such  a  cause  of  action.  To  that  count,  however,  there  is  a 
plea  of  the  Statute  of  Limitations,  namely,  that  the  action 
did  not  accrue  within  six  years.  The  plaintiff  replied  to 
that  plea,  that  he  did  not  know  of  the  fraud  until  within  six 
years  of  the  commencement  of  the  action.  The  court  has 
held  that  this  replication  is  no  answer  to  the  plea,  and  the 
learned  counsel  at  the  bar  have  not  attempted  to  dispute 
the  correctness  of  that  judgment.  The  replication,  which  is 
an  equitable  one,  was  held  by  the  court  to  want  the  allega- 
tions necessary  to  constitute  a  good  equitable  answer  to 
the  plea. 

The  only  remaining  count  is  the  fifth,  which  is  founded 
upon  a  covenant  contained  in  the  deed  of  dissolution.  The 
principal  argument  of  the  appellant  has  been  directed  to  the 
support  of  this  count.  Before  adverting  to  the  transactions 
which  it  is  contended  are  a  breach  of  this  covenant  it  will  be 
839]  w^U  to  refer  to  the  words  *of  it  as  laid  in  the  decla- 
ration. The  fifth  count  states  that  the  defendant  covenant^ 
that  he  '^  had  not  at  any  time  theretofore  assigned,  released, 
discharged,  or  received  any  of  the  credits  of  the  said  part- 
nership except  such  as  were  entered  as  received  in  the  books 
of  the  said  partnership,  or  had  done  any  other  act  whereby 
the  credits  and  effects  by  the  said  last-mentioned  deed  as- 
signed to  the  said  George  Urquhart,  or  intended  so  to  be,  or 
any  part  thereof,  had  or  had  been,  or  should  or  might  be 
charged  or  incumbered  in  any  manner  howsoever,  yet  the 
defendant  hath  broken  his  said  covenant  in  this,  to  wit,  that 
he  had  before  the  date  of  the  said  deed  assigned,  released, 
discharged,  and  received  divers  credits  of  the  said  partner- 
ship otner  than  those  which  were  entered  as  receiv^  in  the 
books  of  the  said  partnership,  whereby  the  assets  of  the  said 
partnership  became  and  were  greatly  reduced  in  value  to  the 
plaintiff,  and  the  plaintiff  believing  that  all  the  credits  of  the 
said  partnership  which  had  been  assigned,  released,  dis- 
charged or  received  had  been  entered  in  the  said  books,  and 
there  was  a  large  amount  of  outstanding  credits  dae  to  the 
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said  partnership,  released  the  defendant  therefrom  and  took 
upon  himself  all  the  liabilities  of  the  said  partnership.'^ 
The  plaintiff  says  he  was  led  to  suppose  that  there  were  oat- 
standing  credits.  In  this  statement  of  damage  he  pats  his 
own  construction  upon  the  meaning  of  the  covenant. 

The  defendant  asked  for  and  obtained  particulars  of  the 
breaches  of  the  covenant.  There  are  three  transactions  given 
in  those  particulars  as  breaches.  The  first  and  main  one  is 
with  respect  to  the  £17,366  which  Power  &  Rutherford  had 
debited  to  the  partnership  account.  The  particulars  state 
the  breach  in  this  way:  ''A  credit  of  the  partnership  men- 
tioned in  the  declaration,  amounting  to  the  sum  of  £17,365 
17*.  9d.,  received  by  the  defendant  in  manner  hereinafter  set 
forth,  and  not  entered  as  received  in  the  books  of  the  said 
partnership."  Then,  ''the  said  amount  was,  as  on  the  first 
day  of  January,  1859,  placed  to  the  credit  of  the  said  defen- 
dant by  Power  &  Butnerford,  and  by  them  charged  against 
the  said  partnership  in  manner  following" — stating  the 
amounts  transferred  from  Macpherson^s  account.  ''  By  the 
means  aforesaid  the  said  defendant  received  the  sum  of  £3,699 
6*.  11^.,  and  was  released  and  discharged  of  and  received  a 
debt  then  owing  by  *bim  to  the  said  Power  &  Ruther-  [840 
ford,  amounting  to  the  sum  of  £13,666 10*.  lOd,^  and  the  said 
partnership  or  the  plaintiff  subsequently  paid  the  said  Power 
&  Rutherford  the  said  sum  of  £17,365  17*.  9^2."  This  trans- 
action was  stated  at  the  outset  of  the  present  observations ; 
and  if  it  were  correctly  stated  (and  as  far  as  the  obscurity  of 
the  evidence  allows  the  statement  appears  to  be  correct)  the 
transaction  with  one  partner  balanced  that  with  the  other : 
the  capital  of  each  being  dealt  with  in  the  accounts  of  Power 
&  Rutherford  in  the  same  manner. 

Then,  has  there  been  a  technical  breach  of  this  covenant  ? 
Their  Lordships  do  not  think  there  has  been.  The  debit  to 
the  partnership  of  the  £17,365  cannot  be  said  to  be  the  re- 
ceipt of  a  credit  of  the  firm  by  the  defendant  within  the 
meaning  of  this  covenant.  It  may  be  that  that  sum  was 
debited  to  the  firm  without  sufficient  authority  on  the  part 
of  the  plaintiff,  and  that  he  was  entitled  to  challenge  it ;  but 
it  does  not  seem  to  be  in  any  sense  a  credit  of  the  firm  re- 
ceived by  the  defendant  which  he  should  have  entered  in 
the  partnership  books.  To  bring  this  case  within  this  cove- 
nant the  plaintiff  must  first  establish  that  it  was  a  credit ; 
then  that  it  was  received  by  the  defendant,  and  lastly  that 
it  ought  to  have  been  entered  in  the  books.  It  is  true  he 
got  credit  for  a  similar  sum  in  his  private  account,  but  that 
credit  which  Power  &  Rutherford  gave  him  in  his  private 
24  Eng.  Rep.  70 
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account  does  not  seem  to  be  one  which  reG[aired  to  be  entered 
in  the  partnership  books.  Their  Lordships  think  the  trans- 
action in  its  nature  and  in  effect  is  not  one  of  those  that  fall 
within  the  limited  scope  of  the  covenant  upon  which  the 
breach  is  alleged. 

It  may  be  observed  that  the  court  below  do  not  advert  to 
this  transaction  in  their  decision  upon  this  breach ;  and  ap- 
parently, if  argued  at  all,  it  must  have  been  given  up  before 
the  judges  delivered  their  judgment.  If,  as  at  their  Lord- 
ships' bar,  it  had  been  relied  upon  as  the  main  ground  upon 
which  the  breach  in  question  could  be  supported,  it  is  incon- 
ceivable that  the  court  should  not  have  noticed  it  in  the 
judgment  they  delivered  upon  that  breach. 

The  judgment  of  the  court  is  confined  to  the  second  trans- 
action contained  in  the  particulars,  which  is  thus  stated  in 
the  particulars :  '^  Credits  of  the  partnership  mentioned  in 
84 IJ  the  declaration  *received  by  the  defendant  from  the 
several  persons  hereinafter  mentioned  (whom  he  released 
from  payment  thereof),  and  assigned  by  him  to  the  said 
Power  &  Rutherford,  without  having  been  entered  as  re- 
ceived in  the  books  of  the  said  partnership."  Their  Lord- 
ships think  that  this  is  a  wholly  incorrect  description  of 
what  occurred.  It  appears  that  tower  &  Rutherford  were 
the  salesmen,  or  employed  salesmen,  to  sell  for  the  firm; 
that  they  had  sold  wool  and  skins  to  Goldsborough  and  had 
received  the  proceeds.  They  received  the  proceeds,  and  it 
is  incorrect  to  say  that  the  defendant  received  them  and 
assigned  them  to  rower  &  Rutherford.  The  latter  received 
the  money  as  the  factors  for  the  firm,  and  apparently  in  the 
ordinary  course  of  business.  It  is  impossible  therefore 
within  the  terms  of  the  covenant  to  convert  this  and  other 
similar  transactions  into  a  receipt  of  credits  by  the  defen- 
dant assigned  by  him  to  Power  &  Rutherford,  and  their 
Lordships  entirely  agree  with  the  view  taken  by  the  court 
below  upon  this  point. 

The  remaining  transaction  is  thus  stated  in  the  particu- 
lars: "A  credit  of  the  parnership  assigned  by  deiendant 
(without  having  been  entered  in  the  books  of  the  said  part- 
nership) to  Power  &  Rutherford,  by  granting  them  his 
promissory  notes  or  acceptances  as  under,"  and  then  certain 
promissory  notes  and  acceptances  amounting  to  £10,770  are 
set  out.  Their  Lordships  think  that  these  notes  and  accept- 
ances were  not  existing  credits  due  to  the  partnership  trans- 
ferred to  Power  &  Rutherford.  It  appears  by  the  terms  of 
the  deed  that  the  defendant  had  authoritjr  to  draw  bills  and 
give  acceptances  for  the  purposes  of  the  firm,  and  that  those 
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in  qnestion  were  given  to  Power  &  Rutherford  in  order  to 

fmt  them  in  f  ands  for  carrying  on  the  business  of  the  firm, 
t  is  incorrect  therefore  to  describe  these  transactions  as 
assignments  by  the  defendant  of  credits  of  the  firm. 

On  the  whole,  therefore,  their  Lordships  are  of  opinion 
that  the  court  below  was  right  in  the  judgment  which  it  has 
given,  and  they  will  humbly  advise  Her  Majesty  to  affirm 
that  judgment  with  costs. 

Solicitor  for  the  appellant :  T.  H,  Strangways, 
Solicitor  for  the  respondent :  F,  Stanley. 

See  14  Eng.  Rep. ,  728  note.  It  seems  that,  as  a  general  role,  a  de- 

A  party  d^nnified  hy  frand  may  re-  lay  to  rescind,  after  discorery  of  the 

cover  his  damages  snstained  thereby,  frand,  does  not  operate  as  a  waiver  of 

without  offering  to  rescind :    EHy  «.  the  right,  or  as  a  confirmation  of  the 

Mumford,    47  %arb.,    632;   Gent   «.  frandalent  contract:  Baker  «.  Lever, 

Ensor,  41  Md.,  24 ;  Newberry  f>.  Gar-  67  N.  Y.,  904,  5  Hnn,  114. 

land,  31  Barb. ,  121 .  Where  a  party  is  ind need  to  enter  into 

The  general  rule  is,  that  a  party  who  an  executory  contract  for  the  purchase 

desires  to  rescind  a  contract  or  trans-  of  lands  by  means  of  false  representa- 

action  on  account  of  frand  must  do  so  tion  on  the  part  of  the  vendor,  if,  after 

promptly :  Bishop  on  Cent.,  §  204.  discovery  of  the  fraud,  he  accept  a  con- 

minoia  :    Hall  «.  FnUerton,  ^  Ills.,  veyance,  he  cannot  set  up  the  frand  as 

448  ;  Boss  «.  C.  B.,  etc.,  77  Ills.,  127.  a  defence  in  an  action  for  the  purchase- 

f iMHana i  Stedman  v.  Borne,  49  Ind.,  money:  Vemol  «.  Vemol,  63  N.  Y..  45. 

469,  481 .  A  purchaser  who  is  entitled  to  rescind 

BCaryland :    See  Gent  «.  Ensor,  41  a  contract  for  fraud,  but  who  delays 

Md.,  24.  doing  so  for  the  parpose  of  affording 

Bfichlgan :    Hubbardston,    etc.,   «.  the  vendor,  at  his  request,  an  oppor- 

Bates.  81  Mich.,  158.  tunity  of  attempting  to  make  the  thing 


New  York :    Cent.  Bank  «.  Pindar,  sold  of  value  and  satisfactory  to  the 

46  Barb.,  4^7;  Fisher  v.  Fredendall,  purchaser,  is  not  precluded  by  such 

21  Barb. ,  84 ;  Bruce  «.  Davenport,  3  delay  from  thereafter  rescinding  the 

Keyea,  472,  5  Abb.,  N.S.,  185,  1  Abb.  contract:   Powell  e.   Woodworth,  46 

Ct.  App.  Dec.,  233  ;  Antony  v.  Day,  52  Verm.,  378. 

How.  Prac.,  35;  Boss  «.  Tillerton,  6  Where  property  is  obtained  from  the 
Hun,  280 ;  Lawrence  «.  Dale,  3  Johns,  owner  by  means  of  a  fraudulent  pur- 
Cliy.,  23;  Myer  v.  Halleck,  2  Rob.,  chase  thereof  on  credit,  the  purchaser 
284;  Loubere.  Clark,  11  How.  Pr.,  526;  giving  his  notes  for  the  purchase- 
Hunt  «.  Singer,  1  Daly,  209,  affirmed  money,  payable  at  a  future  day,  and 
41  N.  Y.,  620.  before  the  maturity  of  the  notes  the 

United    States,   Supreme    Ooort :  purchaser  absconds  after  having  trans- 

Grymes  «.  Butden,  93  U.  S.,  55.  f erred  the  property  to  a  third  person, 

Vermont:  Gates  e.  Bliss,  43  Verm.,  the  originiJ  vendor  is  not  bound  to 

299 ;  Matteson  v.  Hawkins,  45  Verm.,  proceed  in  disaffirmance  of  the  con- 

878.  tract,    by  seizing  or  replevying    the 

See  Tilton,  etc., «.  Tisdale,  48  Vt.,  88.  goods  immediately  after  the  purchaser 

Where  a  vendee  has  been  induced  to  has  absconded,  but  is  justified  in  wait- 
purchase  property  by  means  of  fraud  ing  until  the  maturity  of  the  notes, 
on  the  part  of  the  vendor,  mere  want  and  such  delay  will  not  be  deemed  a 
of  diligence  in  discovering  the  frand  ratification  of  the  sale :  Hathome  v. 
does  not  deprive  the  vendee  of  his  Hodges,  28  N.  Y. ,  486. 
right  to  rescind  because  thereof ;  he  The  defendant  purchased  a  yoke  of 
owes  the  frandalent  vendor  no  duty  of  oxen  of  the  plaintiff  which  were  eight 
active  vigilance,  and  if  he  acts  promptly  years  old,  but  which  the  plaintiff 
after  actual  discovery  of  the  fraud,  he  fraudulently  represented  to  be  only 
has  a  perfect  right  to  rescind.  seven  years  old.    The  second  day  after 
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the  defendants  took  the  oxen,  one  £.  as  to  the  residue,  even  where  the  sale 

informed  them  that,  in  his  opinion,  is  of  several  articles  at  distinct  price 

judging    from    their  appearance,   the  for  each  :  Voorhees  v.  Earl,  2  Hill,  288. 
oxen  were  nine  years  old.     The  defen-        The  taking  of  anj  benefit  under  a 

dants  continued  to  use  the  oxen  five  contract  or  transaction  after  knowledge 

dajs  after  that,  when  they  returned  of  the  fraud,  or  changing  the  oonditioii 

them  to  the  plaintiff  and  notified  him  of  the  property,  the  subject-matter  of 

that  they  were  not  as  represented  :  but  the  contract  is  a  ratification  of  it :  Cobb 

the  plaintiff  refused  to  receive  them.  f>.  Hatfield,  46  N.  Y.,  533. 

Held,  that  the  defendants  exercised        Where  a  vendor,  having  parted  with 

their  right  of  rescission  within  a  reason-  his  goods  upon  credit  to  a  fraudulent 

abl^  time:  Matteson  v.  Holt,  45  Verm.,  vendee,  who  has  transferred  them  with 

836.  other  property  in  trust  for  the  payment 

As  to  what  is  a  reasonable  time  :  of  antecedent  debts,  upon  disooveiy  of 

Goldsmith  v.  Bryant,  26  Wise.,  34.  the  fraud  accepts  as  security  for  the 

And  must  return,  or  offer  to  return,  purchase-money  a  written  assignment 

all  he  received  under  the  contract  or  of  the  vendee's  claim  to  any  surplus  r&- 

transaction  :  Bishop  on  Cont.,  §  203.  maining  after  payment  of  the  debts, 

Georgia  :    Straus   v,    Herman,    45  this  is  an  uneqidvocal  affirmance  of  the 

Geo.,  222.  sale  and  subsequent  transfer,  and  an 

niinols  :   fiall  v,  Fullerton,  69  Ills.,  abandonment  of  the  right  to  reclaim 

448 ;   Bond  v.  Ramsey,  BO  Ills. ,  29  ;  the  goods ;  and  the  Insertion  of  a  clause 

Moriarty  v.  Stofferan,  89  Ills.,  528.  in  the  assignment,  declaring  that  the 

Indiana :    Hanna  v.  Shields,  34  In-  acceptance  thereof  shall  not  preclude 

diana,  84  the  vendor  from  claiming  and  commenc- 

Ireland  :    Hogan  v.  Healey,  11  Irish  ing  proceedings  to  recover  the  goods. 
Rep.,  C.  L.,  119,  reversing  10  id.,  6.  does  not  change  the  nature  of  the  trans- 
Maryland  :    See  Gent  f>,  Ensor,  41  action.     Such  a  clause  is  repugnant  to 
Md.,  24.  the  other  parts  of  the  instrumeot,  and 

Massachusetts  :    Thayer  o.  Turner,  is  inoperative. 
8  Met.,  550.  Where  a  factor  has  been  induced  by 

New  York:  Stevens  «.  Hyde,  32  fraud  to  part  with  the  goods  of  his  prin- 
Barb.,  171 ;  Baker  o.  Bobbins,  2  Den.,  cipal  to  an  insolvent  purchaser  who, 
136;  Minturn  «.  Maud,  7  N.  T. ,  220,  befoj^  discovery  of  the  fraud,  has  placed 
227 ;  Central  Bank  v,  Pindar,  46  Barb.,  them  in  such  a  condition  that  it  isdiffi- 
467;  Fisher  v.  Fredendall,  21  Barb.,  cult  if  not  impossible  to  follow  them, 
84 ;  King  v.  Fitch,  1  Keyes,  432,  452,  and  where  the  factor,  acting  in  good 
2  Abb.  Ct  App.  Dec.,  508 ;  Ely  v,  faith,  takes  security  for  the  price  of 
Mumford,  47  Barb.,  632;  Farrell  f>,  the  goods  and  thus  affirms  the  sale,  he 
Corbett,  4  Hun,  128  ;  Van  Lew  v.  is  acting  within  the  scope  of  his  pow- 
Johnson,  4  Hun,  415,  6  Thompson  v.  ers,  and  his  principal  is  bound:  Joslin 
Cooke,  648  ;  Dows  «.  Griswold,  4  Hun,  v.  Cowee,  52  N.  Y.,  90. 
550 ;  Baker  v.  Lever,  5  Hun,  114,  67  Where  an  insurance  company  show, 
N.  Y.,  304 ;  Babcock  v.  Dill,  43  Barb.,  In  defence  to  a  suit  upon  a  policy,  that 
577;  Hammond  «.  Pennock,  61  N.  Y.,  theplaintiff  has  accepted  a  specific  sum 
145 ;  Hunt  «.  Singer,  1  Daly,  212,  in  adjustment  of  his  loss,  and  the  as- 
affirmed  41  N.  Y.,  620;  Bliss  v.  Cot-  sured  replies  that  the  settlement  was 
tie,  82  Barbour,  322  ;  De vendor f  v.  procured  by  fraud,  practiced  upon  him 
Beardsley,  23  Barb.,  656;  Fisher  «.  oy  the  defendants,  it  will  be  necessary 
Conant,  3  E.  D.  Smith,  199  ;  Seaman  for  him  to  prove  that  he  has  returned 
«.  Low,  4  Bosw.,  337  ;  Antony  «.  Day,  the  money  received  upon  such  settle- 
52  How. ,  35. ,  ment  before  commencing  his  action : 

See  ColviUe  i).  Besley,  2  Den.,  139.  otherwise    it    cannot  be  maintained: 

Vermont  I    Gates  o.  Bliss,  43  Vt.,  Potter  «.  Monmouth,  etc.,  68  Maine. 

299.  440;    Brown   «.    Hartford,    etc.,   117 

A  vendee  of  goods,  however,  in  order  Mass. ,  479. 
to  rescind  a  contract  of  sale  on  the        If  the  property  received  is  capable  of 

ground  of  fraud,  must  restore,  or  offer  serving  any  purpose  of  advantage  to 

to  restore,  all  he  has  received  under  it,  the  vendor,  or  if  the  loss  is  a  disad- 

and  cannot  rescind  in  part  and  affirm  vantage  to  him  in  any  way,  it  must  be 
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Tetamed   or  offered  to  be  retamed :  See  Woodin  v.  Frazer,  88  N.  Y.  8a- 

BsflBett  «.  Brown,  105  fifass.,  551.  perior  Ct.  R,  190. 

Where  one  partj  has,  poTBoant  to  a  The  role  that  he  who  seeks  to  re- 

oontract,  paid  a  debt  of  the  other  dae  scind  an  agreement  upon  the  ground  of 

to  a  third  person,  the  party  rescinding  fraud,  must  place  the  other  partj  in  as 

mast  tender  that  amount  to  the  other :  good  a  situation  as  that  in  which  he 

8toddard  «.  Qraham,  23  How.  Pr.,  518.  was  when  the  agreement  was  made,  is 

A  ooart  of  equitj  is  always  reluctant  satisfied  if  the  judgment  asked  for  will 

to   rescind,  unless  the  parties  can  be  accomplish  that  result,  and  in  such  a 

Sot  back  in  ttatu  quo.     If  this  cannot  case  no  offer  to  return  that  which  was 
e  done,  it  will  give  such  relief  only  received  is  necessary. 
when  the  clearest  and  strongest  equity  Accordingly,  held,  that  where  plain- 
imperatively  demands  it :   Grymee  «.  tiffs  were  induced  by  the  fraudulent 
Sanders,  98  U.  S.  R.,  55.  representationsof  defendant,  their  part- 

A  contract  can  only  be  rescinded  by  ner,  to  sell  out  tbeir  interest  in  the 
the  acts  or  assent  of  all  the  parties.  A  partnership  property  for  a  sum  pud  in 
party  claiming  to  have  rescinded  a  oon-  cash ;  and  where  the  complaint  alleged 
tract,  cannot  excuse  himself  for  not  re-  and  it  appeared  that  defendant  had  re- 
taming  a  promissory  note,  by  showing  ceived  more  than  the  amount  paid  out 
that  it  is  worthless  by  reason  of  its  of  the  avails  of  the  property,  and  the 
maker's  insolvency.  judgment  asked  for  was,  that  defen- 

Where  a  party  bad  produced  and  sur-  dant  account  for  the  moneys  received 

rendered  to  a  referee  at  the  trial  certain  and  pay  over  the  surplus  after  deduct- 

notes,  but  bad  neglected  seasonably  to  ing  the  sum  paid ;  that   it  was  not 

xetom  oJier  notes,  and  the  objection  necessarv  to  allege  or  show  an  offer  to 

was  insisted  upon,  it  was  held  that  by  return  the  money  received  on  the  sale  : 

leave  of  court  he  might  resume  the  Allertonv.  Allerton,50N.  Y.,  670. 

notea  so  surrendered :  Spencer  «.  St.  Where  the  perpetrator  of  a  fraud,  by 

Clair,  57  N.  H. ,  9.  his  own  dishonest  practices  or  other 

It  is  not  always  necessary  to  rescind  acts,  has  put  it  beyond  the  power  of 

an  agreement  when  fraudulent,  to  de-  the  party  injured  thereby  to  restore 

fend  against  its  effect  in  part.     When,  what  he  received  under  the  contract,  he 

by  eliminating  the  fraudulent  element,  may  rescind  without  offering  to  restore 

the  contract  will  stand  as  the  honest  what  he  so  received :  Pearse  «.  Pettis, 

agreement  of  the  parties,  and  full  jus-  47  Barb.,   276;   Voorhees  «.   Earl,  2 

tiee  can  be  done,  it  would  se^m  that  Hill,  293;  Ladd  «.  Moore,  8  Sandf., 

sach  element  may,  by  way  of  defence,  592  ;  Hanmiond  «.  Pennock,  61  N.  Y., 

be  excluded :  Brewster  «.  Brewster,  88  145,  5  Lans.,  358. 

N.  J.  L.,  119.  See  also  Kinsey  v.  Leggett,  71  N.  Y., 

When  the  goods  received  are  value-  887. 

less,  it  is  unnecessary  to  offer  to  return  The  plaintiff's  servant,  one  O. ,  being 

them :  Stone  e.  Frost,  6  Lans.,  440 ;  in  charge  of  his  horses,  sold  one,  with- 

Aubrye.  Day,  52  How.  Pr.,89.  out   the    plaintiff's  authority,  to  the 

Where  the  vendee  gave  his  negoti-  defendant's  wife,  who  had  the  manage- 
able promiasory  note  for  the  goods,  the  ment  of  defendant's  business,  receiving 
vendor  is  not  bound  to  tender  such  note  $20  in  cash,  and  defendant's  note  for 
at  the  time  of  rescinding  the  contract :  $55,  payable  to  O.  Afterwards  meet- 
it  is  sufficient  for  him  to  produce  it  up-  ing  O.,  the  plaintiff  got  from  him  the 
on  the  trial,  and  deliver  it  to  the  cus-  note,  and  $17  in  cash.  The  plaintiff  de- 
tody  of  the  court:  14  Eng.  Rep.,  728  manded  the  horse  from  the  defendant's 
note  ;  White  «.  Dodds,  28  How.  Pr.,  wife,  and  offered  her  the  note  and  the 
197,  201  and  cases  cited,  18  Abb.  Pr.,  $17,  which,  however,  she  did  not  take. 
250.42  Barb.,  554;  Stevens  «.  Hyde,  He  then  brought  detinue. 
82  Barb.,  171.  Held,  that  the  plaintiff  was  entitled 

But  he  must  produce  it  upon  the  trial  to  recover ;  for  that  he  was  not  bound 
and  then  surrender  it.  If  he  do  not  to  tender  to  defendant  the  note  and  the 
do  so,  it  is  too  late :  Cent.  Bank  «.  money  he  had  received,  nor  could  de- 
Pindar,  46  Barb. .  467 ;  White  0.  Dodds,  fendant  retain  the  horse  until  he  ob- 
28  How.  Pr.,  197,  201  and  cases  cited,  tained  them,  at  all  events,  without  giv- 
18  Abb.  Pr.,  250,  42  Barb.,  554.  ing  notice  that  he  would  do  so,  after 
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first  demanding  them:  Morton «.  Stone,  gation  to  the  original  pnichuer,  hj 

80  Up.  Can.  Q.  B.,  158.  returning   the   porchase-monej  paid. 

Where  it  ia  not  entirely  certain  that  He  is  in  no  condition  to  raise  that  qnes- 
creditors  cannot  avoid  a  compromise  tion.  It  can  only  arise  in  in  actioa 
and  release  of  their  dehtors,  for  tlie  mis-  between  the  parties  to  the  original  con- 
representations  which  constitated  an  tract:  Pearse  «.  Pettis,  47  Barb.,  276; 
inducement  for  them  to  execute  it,  if  Kinney  v.  Keiman,  49  N.  Y.,  164,  le- 
the  debtors,  on  a  demand  being  made  versing  2  Lans.,  492. 
upon  them  for  the  unpaid  portion  of  In  March,  1872.  the  plaintiif,  amer- 
tlieir  debt,  compromise  the  claim  by  chant  at  Orillico,  ^ve  to  D.,  the  tray- 
giving  their  notes  for  the  amount,  the  ellinff  agent  of  defendants,  who  were 
notes  are  valid,  and  the  makers  become  merchants  at  Montreal,  an  order  for 
legally  liable  to  pay  the  sum  for  which  certain  goods,  amongst  which  were  500 
they  were  given.  Such  notes  may  be  kegs  of  niuls,  at  $3.80  per  ton,  which 
retained  and  enforced  by  the  holders,  D.  accepted,  the  gixxls  to  he  delivered 
without  returning,  or  offering  to  return,  monthly  daring  the  season  if  required 
the  goods  or  money  received  by  them  by  the  piaintin,  at  six  months'  credit, 
under  the  former  compromise  :  Crans  In  May  following,  after  all  the  goods 
V,  Hunter,  28  N.  Y.,  889.  except  the  nails  had  been  delivered, 

The  crediting  by  a  bank  to  a  dealer,  the  plaintiff  was  burned  out,  in  oonae- 

of  the  proceeds  of  a  note  which  it  had  quence  of  which  he  became  insolvent, 

been  induced  to  discount  by  his  fraud-  and  so  notified  his  creditors,  giving 

ulent  representations,  and  the  payment  them  a  statement  of  his  assets  and  lia- 

thereof  upon  his  checks,  do  not  prevent  bill  ties,  and  offering  them  a  oomposi- 

the  bank  from  setting  up  the  fraud  by  tion  of  60  cents  in  the  dollar,  which 

way  of  defence  or  counterclaim  in  his  they  accepted,  and  a  deed  of  composi- 

action   for   moneys  subsequently  de-  tion  and  discharge  was  executed,  the 

posited.  composition  being  payable  by  instaJ- 

Where  such  action  is  brought  l)efore  ments  at  certain  stated  periods,  the 
the  maturity  of  the  note,  evidence  that  plaintiff  to  give  his  creditors  his  prom- 
the  bank  had  offered  to  rett^n  it  upon  issory  notes  for  the  said  instalments, 
discovering  the  fraud  is  not  a  prerequi-  and  to  assign  to  a  trustee  certain  poll- 
site  to  its  giving  proof  of  such  fraud,  cies  of  insurance  and  other  securities 
Nor  is  it  an  objection  that  the  bank  for  the  due  payment  of  the  instal- 
was  shown  to  have  held  the  note  and  ments,  but  on  the  payment  of  the  in- 
preseiited  it  for  payment  at  maturity,  stalments  at  the  times  specified  the 
The  latter  fact,  it  seems,  is  not  conclu-  creditors  were  to  release  the  plaintiff 
sive  that  it  had  affirmed  the  contract  of  from  all  their  claims.  Neither  at  the 
discount:  Andrews  v.  The  Artisans'  meetingof  defendant's  creditors,  nor  at 
Bank,  26  N.  Y.,  298.  the  time  the  deed  was  executed,  was 

If  a  grantor,  in  fulfilling  an  agree-  any  mention  made  of  the  plaintifiTs  in- 
ment  to  convey  a  parcel  of  land  for  a  ten  tion  to  reqaire  the  performance  of 
certain  price,  is  induced  by  fraud  or  the  contract  as  to  the  nails,  nor  did  he 
misrepresentation  upon  receipt  of  that  include  it  as  one  of  his  assets,  either 
price,  to  execute  a  deed  conveying  an-  in  his  statement  delivered  to  his  cred- 
other  parcel  also,  he  may  recover  the  iters,  or  in  the  schedule  attached  to  the 
secondi^parcel  on  a  writ  of  entry  without  deed.  There  was  contradictory  evi- 
.paying  or  tendering  back  the  consider-  dence  as  to  a  rescission  of  the  contract 
ation,  or  any  part  of  it,  but  not  the  in  fact,  but  the  jury  found  there  had 
parcel  agreea  to  be  conveyed,  without  been  none.  The  plaintiff  having  sab- 
such  a  pavment  or  tender  :  Biartlett  v,  sequently  sued  defendants  for  non-de- 
Drake,  100  Mass.,  174  livery  of  the  nails  : 

If  a  vendee  obtain  property  by  fraud,  Held,  by  the  Common  Pleas,  and  af- 

and  then  transfers  it  to  another  without  firmed  on  appeal.  Draper,  C.  J.,  of  ap- 

consideration,  or  fraudulently,  the  ven-  peal,  dissenting,  that  the  evidence ehow- 

dor  may  disaffirm  the  contract,  notify  ed  a  rescission  in  law  of  the  contract, 

the  possessor  thereof,  demand  the  prop-  the  conduct  of  the  plaintiff  having  been 

erty  and  bring  suit.     It  is  no  defence  such  as  to  justify  the  defendants  in  the 

to  such  subsequent  possessor  that  the  belief  that  he  intended  to  abandon  it 

plaintiff  has  failed  to  perform  his  obli-  upon  his  insolvency,  and  there  being 
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erideDoe  that  the  defendants,  in  sach  order,  withoat   returning  the  latter : 

belief,    likewise   abandoned  it.      Per  Martin  «.  Roberts,  6  Cosh.,  126. 
Dfuper,  C.  J.,  of  appeal,  that  though        Where  the  party  defrauded  rescinds 

the  plaintifiTs  insolvency,  coupled  with  on  account  of  fraud,  he  may  sue  in  the 

the  other  evidence,  did  not  put  an  end  usual  form  of  trover  or  replevin  for 

to  the  contract,  it  entitled  the  def en-  the  property,  proving,  as  matter  of  evi- 

dants  to  payment  in  cash,  which  the  dence,  the  offer  to  return  what  he  re- 

plAintiff  did  not  tender ;  and  on  this  ceived  under  the  fraudulent  contract : 

ground  he  could  not  recover :  Bingham  Roth  v.  Palmer,  27  Barb.,  ((52  ;   King 

T.  Mulholland,  25  Upp.  Can.  Com.  PI.,  v.  Fitch,  1  Keyes,  432,  449,  2  Abb. 

210.  Ct.  App.  Dec.,  608 ;  Wigand  v.  Sichl, 

A  vendee  of  personal  property,  in  33  How.,  174,  176,  4  Abb.  Ct.   App. 

case  of  failure  of  title  to  a  portion  Dec.,  592,  8  Keyes,   120;    Claflin  v. 

thereof,  is  not  bound  to  rescind  the  Taussig,  7  Hun,  223,  225 ;    Bliss  «. 

eontractintoto,  but  may  retain  so  much  Cottle,  32   Barb.,  322;    Campbell  f>. 

as  he  has  secured  a  title  to,  and  have  Wright,  21  How.  Pr.,  9 ;  Seaman  v. 

his  damage*  for  the  loss  of  the  residue.  Low,  4  Bosw.,  337. 

It  is  optional  with  him  to  recoup        See,  however,  Voorhis  v.  Voorhis, 

such  damages  in  an  action  against  him  24  Barb.,  150 ;  Defendorf  v.  Beardsley, 

for  the  purchase-money  or  to  bring  an  23  Barb.,  656. 

action  therefor,  and  this  option  is  not        The  surrender  of  an  instrument  cre- 

defeated  by  a  transfer  of  the  claim  ating  an   obligation,   if   fraudulently 

against  him,  and  the  bringing  of  an  procured  by  the  obligor,  does  not  extin- 

action  in  the  name  of  the  transferrer,  guish  the  obligation  :  Johnson  v.  Ha- 

except  in  cases  where  the  claim  is  in  thorn,  3  Keyes,  126,  2  Abb.  Dec.,  465. 
the  form  of  negotiable  paper,  and  is        After  a  contract  of  sale  has  been 

transferred  to  a  6cma./S(20  purchaser,  dis-  rightfully  rescinded  by  the  vendor  on 

chafed  of  all  equities :  McKnight  v.  account  of  fraud  on  the  part  of  the 

Devlin,  52  N.  Y.,  399.  vendee,  the  contract  is  at  an  end,  and 

Where  the  vendor  of  an  article  re-  no  act  on  the  part  of  the  vendor  alone — 

oeived  in  payment  therefor  a  promts-  such  as  the  mere  bringing  of  a  suit 

sory  note  of  a  third  person,  falsely  and  for  the  purchase-money,  without  judg- 

f  raudulently  represented  by  the  vendee  ment — can  revive  it. 
to  be  solvent,  together  with  an  order        Nor  will  receipt  of  compensation  for 

on  a  third  person  for  goods,  which  was  part  of  the  goods  retained  by  \he  ven- 

duly  paid,  and  the  vendor  returned  the  dee  bar  a  suit  for  conversion,  pend- 

note  to  the  vendee,  on  discovery  of  the  ing  against  one  obtaining  possession, 

fraud  ;    it  was  held,  that  the  vendor  through  him,  of  another  part :  Kinney 

might  maintain  an  action  of  assumpsit  v.  Keman,  49  N.  T.,  164,  reversing  2 

to  recover  the  price  of  the  article  sold,  Lansing,  492  ;   FuUager  v.  Reville,  3 

deducting  therefrom  the  amount  of  the  Hun,  600,  6  Thompson  &  Cooke,  295. 
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[8  Appeal  Cases,  880.] 
J.C.(*),  Jane  28,  1878. 
[PRITY  COUNCIL.] 

880]  *Archibald  Hood  (Trustee  of  the  estate  of  Salva- 
TORE  Decandia),  Appellant;  and  Stallybrass,  Bal- 
MER  &  Co.,  and  Kanuna  Fr£:res,  Respondents. 

ON"  AN  APPEAL  FROM  HEB  BBITANNIC  MAJE8TT*8  SUPBEME  GONBULAE 

OOUBT,  00N8TANTIN0PLE. 

Cbmmintofi  AfferU — IndemnUif, 

Qwere,  whether  a  commisflion  agent  is  entitled  to  be  indemnified  ont  of  the  pro- 
ceeds of  his  principars  goods  ^Id  by  him  against  all  liabilities  incurred  by  him  on 
acooant  of  his  principal,  inclnding  the  amount  of  an  accommodation  bill  drawn  by  the 
principal  and  accepted  by  such  agent 

Appeal  from  an  order  of  the  above  named  court  (Not.  7, 
1876),  confirming  two  orders  (July  31,  1876,  and  Oct.  20, 
1876)  made  by  the  said  court.  The  first  of  the  last  mentioned 
orders  restrained  Vincenzo  Decandia  from  parting  with, 
selling,  or  dealing  in  any  way  with  450  tons  of  coal  then 
lying  in  a  store  at  Courouchesme ;  the  second  of  the  said 
orders  directed  Vincenzo  Decandia  to  pay  into  court  all 
sums  due  to  him,  or  to  him  as  agent  for  Salvatore  Decan- 
dia, of  Cardiff,  for  and  in  respect  of  coals. 

The  facts  of  the  case  appear  in  the  judgment  of  their 
Lordships. 

Mr.  Benjamin^  Q.C.,  and  Mr.  A.  L.  Smithy  for  the  appel- 
lant. 

Mr.  Milward^  Q.C.,  and  Mr.  Biron^  for  Stallybrass,  Bal- 
mer  &  Co. 

Mr.  Butt,  Q.C.,  and  Mr.  A.  Wilson,  for  Eanuna  FrSres. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colvile  :  [In  this  case  the  orders  of  the 
Consular  Court  were  reversed  without  passing  upon  the 
merits,  the  court  (pages  86-8)  saying:] 

It  has,  however,  been  argued  that  this  order,  so  far  as  it 
relates  to  sums  due  to  Vincenzo,  "as  agent  for  S.  Decandia, 
of  Cardiff,  or  his  estate,  for  or  in  respect  of  coals,  was  proper 
in  the  circumstances,  and  capable  of  being  supported." 
Their  Lordships  admit  that  there  is  considerable  force  in  the 
arguments  which  have  been  addressed  to  them  by  Mr.  Wil- 
son on  this  point.  His  contention,  as  their  Lordships  un- 
derstand it,  was  to  the  effect  that  if  Vincenzo  were  a  mere 

(*)  Present :     Sir  James  W.  Colyilb,  Sib  Barnes  Peacock,  and  Sib  Robbbt  P. 

COLLIEB. 
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agent  on  commission,  lie  was  entitled  to  be  indemnified  out 
of  the  proceeds  of  the  coal  sold  by  him  against  all  liabilities 
incurred  b^  him  on  account  of  his  principal ;  that  his  ac- 
ceptance being,  as  the  appellant  alleges,  a  mere  accommoda- 
tion acceptance,  was  a  liability  of  that  character,  and  that 
his  creditors  had  the  right  of  standing  in  his  shoes  in  that 
respect.  In  support  of  *this  contention  the  cases  of  [887 
Armstrong  v.  Stokes  (*),  EWinger  Actien-OeseUscTiafft  v. 
€llaye(^\  Button  v.  Btuloch{%  and  Brinkwater  v.  Oood- 
toin{*)^  were  cited.  It  appears,  however,  to  their  Lordships, 
that  the  order  in  anv  case  is  considerably  too  wide,  because 
it  covers  the  proceeds  of  coals  which  were  sold  after  the  27th 
of  July,  1876,  when  Vincenzo,  in  selling  any  coals,  was  act- 
ing as  the  agent,  not  of  Salvatore  Decandia,  but  of  the 
trustee  for  his  creditors ;  and  that  in  no  x>oint  of  view  could 
it  be  proper  to  apply  the  proceeds  of  such  coals  in  satisfac- 
tion of  tne  judgment  recovered  by  Kanuna  Freres.  The 
order,  it  may  be  further  observed,  is  one  which  does  not 
attach  the  proceeds  in  the  hands  of  the  vendees,  it  applies 
only  to  the  proceeds  of  the  coals  after  they  had  been  received 
hj  the  defendant  himself,  when  his  rights  against  his  prin- 
cipal would  depend  on  the  result  of  the  account  to  be  taken 
between  them. 

Looking  to  the  wide  form  of  the  order,  their  Lordships 
are  of  opinion  that  when  the  application  was  made  to  tne 
judge  of  the  Consular  Court  to  discharge  it  he  ought  to  have 
done  so,  or,  at  all  events,  to  have  vaned  it,  and  therefore 
that  on  this  appeal  and  on  this  record  the  appellant  is  enti- 
tled to  succeed  in  respect  of  that  order  also.  In  so  ruling, 
their  Lordships  do  not  wish  to  prejudice  an^  Question  which 
might  fairly  have  arisen  in  respect  of  any  rignt  which  upon 
the  authority  of  the  cases  cited  by.  Mr.  Wilson,  Messrs. 
Palmer,  Hall  &  Co.,  or  Messrs.  Kanuna  Frdres,  might  have 
had  upon  a  state  of  facts  properly  established  to  stand  in 
the  place  of  the  agent  in  respect  of  the  proceeds  of  coals 
sold  before  the  27th  of  July,  1876.  They  do  not,  however, 
feel  in  a  position  to  make  any  declaration  or  to  come  to  any 
decision  on  that  question,  because  it  does  not  appear  ever  to 
have  been  fairly  raised  or  considered  in  the  court  below. 
Moreover  it  is  a  point  worthy  of  consideration,  whether  such 
a  right,  if  it  ever  existed,  may  not  have  been  lost  by  what 
has  taken  place  under  the  insolvency  of  Salvatore  and  the 
alleged  acceptance  by  Palmer,  HaU  &  Co.  of  the  composi- 

C)  Law  Rep.,  7  Q.  B.,  598 ;  8  Eng.  R.,  217.         O  ^^  ^P**  ^  Q-  B.,  881 ;  6  Eng. 
<*)  Law  Rep.,  8  Q.  B.,  881 ;  6  Eng.  R.,  89,      R.,  89. 
affirmed  10  Eng.  R.,  184.  {*)  1  Cowp.,  850. 

24  Eng.  Rep.  71 
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tion  from  the  trastee  in  liqaidatlon.  The  acceptaDoe  of 
Buch  a  composition,  if  properly  pleaded  and  proved,  might 
888]  *have  been  a  good  defence  to  the  action  against  Vin- 
cenzo,  by  extinguishing  his  liability  as  an  accommodation 
acceptor. 

Their  Lordships,  therefore,  dealing  with  this  case  as  it 
stands  upon  the  record,  which  is  unfortunately  very  scanty, 
must  humbly  advise  Her  Majesty  to  allow  the  appeal,  to 
reverse  the  order  of  the  7th  of  November,  1876,  and  in  lieu 
thereof  to  order  that  the  orders  of  the  31st  of  Jnly  and 
20th  of  October  be  set  aside,  and  that  the  appellant  do  have 
his  costs  of  the  applications  to  discharge  those  orders  from 
the  respondents.  If  any  costs  have  been  paid  by  the  appel- 
lant to  the  respondents  or  either  of  them,  under  the  orders 
of  the  Consular  Courts,  which  are  now  to  be  reversed  and 
discharged,  they  must  be  jmd  back  to  him.  He  will  also 
be  entitled  to  his  costs  of  this  appeal,  which  the  respondents 
will  be  liable  to  pay  in  equal  moities.  The  money  deposited 
by  him  to  abide  the  event  of  the  appeal  will  be  returned. 

Solicitors  for  the  appellant :   WiUoughhy  &  Cox. 

Solicitor  for  the  respondents  S  tally  brass  &  Co.:  TBussd 
Kent. 

Solicitors  for  the  respondents  Kanuna  Frdres:  Sogers^ 
JuU  ^  Rogers. 

The  case  is  not  of  sufficient  importance  to  call  for  a  more 
extended  report.  m. 


[3  Appeal  Cases,  908.] 

J.a(*),  June  18,  19,  20 ;  Jnly  12,  1878. 

[PRIVY  COUNCIL.] 

908]  *Henry  Barlow  Webb,  Plaintiflf,  and  Richard  W. 
H.  Giddy,  Defendant ;  and  Richard  W.  H.  Giddy,  De- 
fendant, and  Het^ry  Barlow  WeBb,  Plaintiff. 

ON   APPEAL  FBOM   THE   HIGH   GOUBT   OF    GBIQUALAND  WE8T, 

80IJTH   AFBIGA. 

Conairt^etion  of  a  Orant  in  Erfpacht,  stdject  lo  OondiHoM—Fua  Owngnhip—Beae- 
fidal  OvonertHUp  of  Minerals  in  Land  granted  in  perpetual  QitU-rmL 

In  an  aotlon  against  the  goyemment  for  an  acoount  and  payment  of  moofljsjn 
reepect  of  licenses  to  diggers  for  diamonds  npon  an  estate  of  the  plaintiff,  it  appnrw 
that  the  ori^nal  grant  of  the  estate  in  question  was  made  by  Uie  Orange  State  on 
perpetual  quit-rent  (voordurende  er/pacfU),  but  subject  to  oonditions  imposed  or  to  be 


(*)  Present:    Sir  Jahks  W.  Colvilk,  Sie  Barnes  Peacock,  Sir  MosTAGra  K. 
Smtth,  and  Sir  Rpb«rt  f,  Coluer. 
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imposed  by  the  state ;  the  Orange  State  Ordinance,  No.  8,  1871,  having  thereafter 
impneed  conditions,  which  were  subsequently  reooenized  by  the  Crown,  under  which 
the  plaintiff  and  the  government  took  each  one-haSf  of  the  uoense  moneys  for  defray- 
ing the  expenses  of  superintending  the  dig^ng : 

Hdd,  that  it  was  too  late  for  the  Crown  without  any  evidence  that  its  officers 
acted  from  mistake  to  impeach  the  plaintiff's  title  to  the  minerals  upon  a  presump- 
tioQ  derived  only  from  the  form  of  the  grant,  to  the  effect  that  it  created  an  emphy- 
Uutic  tenure  only. 

By  Roman-Dutch  law  a  grant  on  perpetual  quit-rent  {voordurende  trfpachi)  is  un- 
derwood to  be  a  grant  in  emphyieunt,  and  under  it  the  grantee  has  the  usufruct  only, 
and  not  the  right  to  minerals  ;  but  that  law  was  declared  to  be  the  common  law  of  we 
Orange  State  only  "  where  no  other  law  has  been  made  by  the  Volksraad."  Under 
the  special  terms  of  the  grant  itself,  and  having  regard  to  Ordinance  No.  8  oC  1871 
(which  was  a  legislative  declaration  by  the  Volksrai^  of  its  effect),  and  to  proclama- 
tions issued  on  behalf  of  Her  Maiesty,  this  grant,  notwithstanding  its  form,  had  not 
and  was  not  intended  to  have  the  limited  operation  of  a  grant  in  emphjfleuna,  but 
gave  the  full  ownership  of  the  land  to  the  grantee. 


[8  Appeal  Cases,  938.] 
H.L.(E.),  April  12,  1878. 
[HOUSE  OF  LORDS.] 

♦Thomas  Chaloner,  Appellant ;  and  Hen^y    [933 
W.  F.  Bolckow,  Respondent 

Taxe^—Dtdueihn—SI  A  88  Vid.  e,  64. 

A  lease  of  an  iron  mine,  made  in  1866  (not  being  then  liable  to  poor-rate),  con- 
tained covenants  for  the  payment  of  certain  rents  and  royalties,  and  these  payments 
wer^  to  be  made  firee  and  dear  of  all  rates  and  taxes  imposed  by  Parliament  or 
otherwise  ....  "free  from  all  deductions  whatsoev^;*'  and  there  was  a  covenant 
to  pay  "  all  manner  of  taxes,  Ac.,  which  now  are  or  which  shall  at  any  time  here- 
afier.  during  the  continuance  of  this  demise,  be  imposed,"  landlord's  property  tax 
excepted.  By  the  Rating  Act  of  1874,  87  <b  88  Vict,  c  64,  s.  8,  the  48  Eliz.  c  2, 
was  extended  to  mines  "  of  every  kind  not  mentioned  in  the  recited  act,"  but  th« 
8ih  section  provided  that  where  the  lessee  of  a  mine  was,  at  the  commencement  of 
the  act,  exempt  from  the  payment  of  poor-rate,  which  was  afterwards  made  payable, 
he  niight  deduct  one-half  from  the  rent  "  (unless  he  has  specifically  contracted  to  pay 
snch  rate  in  the  event  of  the  abolition  of  the  said  exemption) :" 

Bdi,  that  under  this  section  the  tenant  here  might  deduct  half  of  the  rate  from  his 
rent,  for  that  he  had  not^  within  the  words  of  the  section,  **  specifiaUy  contracted" 
to  pay  anch  rate. 

Appeal  from  a  decision  of  the  Court  of  Appeal  which  had 
affirmed  a  previous  decision  of  the  Court  of  Common  Pleas. 

By  an  indenture  of  lease  dated  the  19th  of  February, 
1855,  the  respondent  became  tenant  to  the  appellant  of  cer- 
tain ironstone  mines  at  certain  rents  and  royalties  therein 
named.  The  lease  contained  a  covenant  to  pay  the  rents 
and  royalties  '^free  and  clear  of  and  from  all  cesses,  taxes, 
rates,  charges,  and  impositions  whatsoever,  laid  or  imposed, 
or  hereafter  to  be  charged,  laid  or  imposed  upon  the  said 
demised  premises,  or  any  part  thereof,  either  by  act  of  Par- 
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liament  or  otherwise  howsoever,  except  landlord's  property 
tax." 

The  lease  also  contained  the  general  covenant  to  pay  the 
rents,  &o.,  "  free  from  all  deductions  whatsoever,"  and  then 
followed  these  words :  "  And  also  shall  and  will  pay,  or 
cause  to  be  paid,  all  manner  of  taxes,  rates,  assessments, 
charges  and  impositions  whatsoever,  jparliamentary  or  paro- 
934]  chial,  which  now  are,  or  which  shall  *at  any  time 
or  times  hereafter,  during  the  continuance  of  this  demise, 
be  taxed,  rated,  charged,  assessed,  or  imposed  upon  the  said 
demised  mines  and  premises,  the  landlord's  property  tax 
only  excepted." 

In  consequence  of  the  passing  of  the  Rating  Act  of  1874  ('), 
a  sum  of  £66  13^.  Ad.  became  payable  for  poor-rates  in  re- 
spect of  the  demised  premises,  and  the  tenant  claimed  under 
the  8th  section  of  that  statute  to  deduct  half  that  sum  out 
of  the  rent  payable  by  him. 

The  appellant  brought  an  action  in  the  Court  of  Common 
Pleas  to  determine  the  question,  and  that  court  «ive  judg- 
ment for  the  defendant,  which  judgment  was  affirmed  by 
the  Court  of  Appeal,  and  the  present  apx)eal  was  then 
brought.  There  was  no  question  as  to  the  amount ;  the  sole 
question  was  on  the  construction  of  the  lease  and  the  act 

The  Solicitor 'Oeneral  {Sir  H.  Oiffard\  and  Mr.  A.  L 
Smithy  for  the  appellant :  The  covenant  to  pay  all  taxes, 
of  whatever  sort,  is  in  this  lease  clear  and  distinct ;  they  are 
to  be  paid  whether  th^y  * '  are  now  "  or  "  at  any  time  hereafter 
may  be  imposed ;' '  there  is  nothing  whatever  which  in  any  way 
points  to  an  exception  from  this  universal  liability.  The 
act  on  which  reliance  is  placed  does  not  destroy  the  effect  of 
the  all-inclusive  words  or  the  lease.  For  it  cannot  be  denied 
that  there  is  here  a  specific  contract  to  pay  all  taxes  what- 
ever, except  the  landlord's  proper tjy  tax,  and  that  was,  and 
was  intended  to  be,  the  only  exception  to  the  liability  under 
the  contract.  The  words  of  the  lease  really  included,  and  were 
935]    *meant  to  include,  all  existing  taxes,  and  all  those 

(«)  87  4  88  Vict.  c.  54.    This  statute  mine,  becomes  payable  by  him  in  respect 

was  passed   after  the   dedsion,  in  this  of  such  mine  during  the  coniiimttion  of 

House,  of  Morgan  v.  Oraxoikay^  Law  Rep.,  his  lease,  grant,  or  license,  or  before  the 

6  H.  L.,  804.    The  3d  section  extends  the  arrival  of  the  period  at  which  the  araoont 

liability  to  rating  unto  "  mines  of  every  of  the  rent,  royalty,  or  dues  is  liable  to 

kind  not  mentioned  in  the  "  48  Eliz.  c.  2.  revision  or  readiustment,  he  may  (anlw 

The  8th  section  enacts  that  "  where  he  has  specifically  contracted  to  pay  sodi 

any  poor  or  other  local  rate  which,  at  the  rate  in  the  event  of  the  abolition  of  the 

commencement   of  this  act,  any  lessee,  said   exemption)  deduct  from  any  rent, 

licensee,  or  grantee  of  a  mine  is  exempt  royalty,  or  dues  payable  by  him  one-hatf 

from  being  ratecl  to  in  respect  of  such  of  any  such  rate  paid  by  huif." 
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which  might  be  afterwards  imposed.  The  case  of  TheDvkeof 
Devonshire  v.  T?ie  Barrow  Steel  Company  {')  was  therefore 
distinguishable  from  the  present,  for  there  the  rents  and  roy- 
alties agreed  to  be  paid  were  to  be  paid  free  from  *'  all  rates, 
taxes,  tithe  rent-charges,  expenses,  and  deductions  whatso- 
ever, parliamentary,  parochial,  or  of  any  other  nature,"  and 
those  words  referred  only  to  existing  taxes.  There  was  there 
no  covenant  which  could  be  applied  to  rates  or  taxes  created  in 
future.  There  is  such  a  covenant  here.  When,  therefore, 
the  mines  became  liable  to  this  taxation,  the  case  was  that 
of  a  liability  newly  created  by  act  of  Parliament  and,  wholly 
dependent  on  the  words  of  the  par ticular  act.  It  was  a 
liability  ''hereafter  imposed."  The  tenant  at  the  time  of 
making  the  lease  was  not  exempt ;  that  word,  which  is  used 
in  the  8th  section  of  the  statute,  is  not  applicable  here,  for 
properly  speaking  there  can  be  no  exemption  from  a  thing 
which  has  no  existence.  The  act  does  not  remove  an  exist- 
ing exemption,  but  creates  a  new  liability ;  the  new  liability 
falls  within  the  description  of  ''all  rents  and  taxes  whatso- 
ever hereafter  to  be  imposed,"  and  by  the  veryterms  of  the 
lease  itself  the  lessee  is  bound  to  pay  them.  He  had  "spe- 
cifically contracted"  to  do  so  (*)• 

Mr.  BbUj  Q.C.,  and  Mr.  H.  V.  WiUiamSy  for  the  respond; 
ent,  were  not  called  on  to  address  the  House. 

LoBD  Hatherley  :  My  Lords,  I  think  we  are  much  in- 
debted to  the  able  argument  of  the  learned  Solicitor- General, 
who  appears  to  me  to  have  said  everything  that  could  possi- 
bly be  said  in  support  of  the  appeal,  but  I  do  not  think  that 
any  of  your  Lordships  have  been  persuaded  that  there  is 
any  error  in  the  decisions  which  have  been  come  to  in  the 
courts  below,  either  upon  the  original  hearing  or  in  the 
Court  of  Appeal.  The  judges  in  each  of  those  courts  appear 
nnanimously  to  have  adopted  one  construction  of  the  Kating 
Act  *of  1874,  a  construction  no  doubt  founded  in  [936 
some  degree  upon  The  Duke  of  Devonshire  8  Case{^)y  but  I 
am  bound  to  say  that  that  is  not  altogether  a  case  which 

fives  rise  justly  and  precisely  to  the  line  of  argument  which 
feel  myself  compelled  to  adopt  as  regards  the  case  now 
before  us. 

In  that  case  the  covenant  was  not  so  strong  as  it  is  in  this. 
It  was  not  a  covenant  to  pay  all  present  and  future  taxes, 

C)  2  Q.  B.  D.,  286.  S  6.  dk  S.,  217 ;  see  also  as  to  one  of  the 

(*)  See  OQ  this  subject  of  agreements  sections  of  this  statute,  7^  Van  Mining 

as  to  deductions  for  taxes,  Bradbury  v.  Company  v.  The  Overnera  of  IilanuBo€$, 

Wright,  Doog.,  624;   Parish  v.  Sleeman,  1  Ex.  D.,  810. 

1  De  G.  F.  A  J.,  826 ;  Festing  v.  Taylor, 
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but  a  general  covenant  to  pay  the  rent  free  from  all  taxes 
and  rates  which  were  there  specially  mentioned,  the  cove- 
nant not  being  in  express  terms  extended  to  future  rates  and 
future  taxes.  But  i  will  call  your  Lordships'  attention  to 
what  the  Lord  Chief  Justice  says  in  that  case,  though  it  bad 
a  stronger  application  to  the  case  then  before  him  than  it 
would  have  to  this.  I  mean  to  say  it  was  more  open  to  the 
construction  he  put  upon  it  in  the  case  before  him,  than  it 
might  have  been  if  there  had  been  a  special  reference  to 
future  rates.  What  he  says  is  this,  and  I  take  this  to  be 
the  meaning  of  the  act,  and  I  adopt,  therefore,  his  reasoning 
to  that  extent,  ^^That  statute  takes  away  the  exemption 
from  rating  which  mines  other  than  coal  mines  formerly  en- 
joyed; nevertheless,  the  8th  section  provides  for  mining 
leases  which  were  in  existence  when  the  statute  was  passed, 
and  enacts  that,  as  a  general  rule,  the  lessee  may  dednct 
from  the  rent,  royalties,  or  dues  payable  by  him  one- half  of 
any  rate  imposed  upon  him  ;  but  the  exception  is  introdnced 
that  where  the  lessee  has  specifically  contracted  to  pay  the 
rates  in  the  event  of  the  abolition  of  the  exemption,  tne  con- 
tract between  him  and  the  lessor  shall  hold  good.  In  my 
opinion  we  must  give  due  effect  to  the  words  *  specifically 
contracted,'  and  I  understand  the  meaning  of  the  8ch  section 
to  be,  that  where  the  contract  existing  at  the  time  of  the  pass- 
ing of  the  act  is  general  only,  that  is,  where  the  tenant  is 
liable  to.  all  rates  and  taxes,  and  is  to  pay  to  the  lessor  a 
certain  rent  or  royalty,  he  is  to  be  at  liberty  to  deduct  one- 
half  of  the  rates  imposed  upon  him  by  virtue  of  the  statute; 
but  that  if  the  parties  {o  the  lease  have,  in  direct  terms, 
provided  for  the  contingency  of  the  Legislature  taking  away 
the  exemption,  the  lessee  shall  be  liable  to  pay  the  whole  of 
the  rent  and  royalty,  as  he  did  before  the  statute  was  passed. 
I  think  that  in  order  to  exempt  the  lessor  from  the  deduction 
937 J  *of  one- half  the  rate,  the  contract  of  demise  must 
contain  some  specific  reference  to  the  possible  abolition  of 
the  exemption  oy  Parliament,  and  that  where  no  such  ref- 
erence is  inserted,  and  the  language  is  general,  as  in  the  l^se 
before  us,  it  cannot  be  said  that  a  specific  contract  exists 
within  the  meaning  of  the  8th  section." 

Now,  my  Lords,  I  apprehend  that  that  is  really  the  true 
construction  of  this  ax5t  of  Parliament.  The  liegislature 
begins  by  reciting  the  act  of  Elizabeth,  and  then  the  legisla- 
tive measure  is  framed  in  a  somewhat  singular  form.  It 
enacts  that  certain  things,  which  it  enumerates,  namely, 
underwood,  game,  and  mines,  shall  be  in  future  subject  to 
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the  statute  of  Elizabeth,  just  in  the  same  manner  as  if  they 
were  mentioned  in  the  recited  act  of  Qneen  Elizabeth,  that 
is  to  say,  the  Lemslature  chooses  to  deal  with  this  matter 
in  a  peculiar  fashion ;  not  simplieiter^  imposing  a  new  rate 
or  a  new  tax  on  the  subject  matters,  but  saying,  here  is  'an 
existing  act  of  Parliament  under  which  certam  property  has 
always  been  rated ;  there  is  certain  other  property  which 
for  some  cause,  whatever  that  may  be,  has  not  been  con- 
sidered to  be  included  in  that  act ;  we  do  not  say  simpliciter 
we  will  now  impose  a  new  duty,  but  we  point  to  this  act  of 
Elizabeth  as  showing  what  the  Iiegislature  formerly  thought 
to  be  the  justice  of  the  case,  and  we  say  that,  in  our  judg- 
ment, at  the  present  time,  we  think  these  descriptions  of 
property  should  be  subject  to  the  same  imposts  and  taxes  as 
other  property,  therefore  we  enact  that  these  descriptions  of 
property  which  have  not  hitherto  been  considered  aanttected 
by  the  statute  of  Elizabeth  shall  be  dealt  with  as'if  they 
were  included  in  that  statute. 

My  Lords,  the  term  *'  exemption,"  which,  as  the  Solicitor- 
Gkneral  pointed  out,  is  not  the  most  correct  and  appropriate 
term  to  use,  has  acquired  a  certain  decree  of  appropriateness 
by  the  form  in  which  the  previous  section  of  the  act  is  drawn. 
The  previous  section  took  the  form  of  inserting  certain  things 
into  the  act  of  Elizabeth;  that  is  practically  the  form 
adopted.  The  Legislature  then  says.  That  puts  an  end  to 
the  exemption  of  those  things  from  the  rate,  and  now  that 
that  exemption  is  gone,  we  will  consider  upon  whom  the  in- 
cidence oi  rating  is  to  fall.  That  bein^  done,  it  is  said, 
almost  in  express  terms,  in  the  8th  section  that,  as  an  ab- 
stract ^matter,  it  is  ri^ht  in  respect  of  this  rate  about  {938 
to  be  introduced  for  the  first  time,  that  the  incidence  should 
be  equally  upon  the  landlord  and  upon  the  tenant.  That 
was  considered  to  be  the  justice  of  the  case.  But  then  it 
was  recollected  upon  coming  to  the  8th  section  (this  seems 
to  me  to  be  the  right  view  to  take  of  it)  that,  as  this  matter 
has  been  often  discussed  and  often  considered,  there  may  be 
leases  in  existence  in  which,  independently  of  the  general 
covenant  which  most  leases  contain  to  pay  all  rates  and 
taxes,  whether  limited  to  the  present  or  extended  to  the 
future,  there  may  likewise  be  certain  leiEises  in  which  it  maj 
have  been  foreseen  that  the  time  would  come  when  this 
special  description  of  property  would  be  made  subject  to 
rating,  and  that  the  parties  ma^  have  dealt  with  eacn  other 
upon  the  footing  of  the  possibility  of  this  exemption  being 
taken  away,  and  of  this  particular  property  being  subjected 
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that  it  might  have  been  better  expressed,  j^et  I  think  it  sufiB- 
ciently  points  out  what  is  the  proper  decision  to  be  come  to 
in  this  case,  and  that  appears  to  me  to  be  the  decision  which 
has  been  come  to  in  both  the  coarts  below.  Therefore,  my 
Lords,  I  think  that  that  decision  ought  to  be  affirmed,  and 
the  present  appeal  dismissed  with  costs. 

Lord  Blackburn  :  My  Lords,  I  am  entireljr  of  the  same 
opinion.  The  question  reallv  turns,  entirely  in  my  mind, 
upon  the  true  construction  of  the  8th  section  of  this  act  of 
Parliament,  and  mrticularly  upon  the  true  construction  of 
that  portion  whicn  is  put  between  the  brackets — the  paren- 
thesis, as  it  is  called.  Whilst  I  have  come  to  exactly  the 
same  conclusion  as  that  which  has  been  expressed  by  my 
noble  and  learned  friend  now  on  the  woolsack — a  conclusion 
in  which  also  both  the  courts  below  agreed — I  cannot  say 
that  I  think  that  the  act  is  so  worded  as  to  make  it  perfectly 
clear.  I  do  not  think  it  is  a  clear  clause  at  all ;  but  upon 
looking  at  the  act  carefully,  and  considering  the  general 
941]  words,  I  come,  without  *any  doubt  or  nesitation,  to 
the  conclusion  that  the  true  construction  is  that  which  has 
been  put  upon  it. 

The  Legislature,  wisely  or  foolishly,  rightly  or  wrongly, 
thought  fit  to  place  a  tax,  the  poor-rate,  upon  the  occupiers 
of  mines  upon  which  mines  it  had  not  been  so  placed  beiore. 
If  that  had  been  done  simpliciter^  the  occupier  of  a  mine, 
the  lessee,  or  tenant,  would  have  had  to  pay  it  all,  and  the 
landlord  would  still  have  drawn  his  rent  just  the  same  as  if 
no  such  poor-rate  had  been  imposed  on  the  tenant.    The 
tenant  would  then  have  had  to  hear  the  whole  of  the  tax. 
Now,  it  seems  to  have  been  pointed  out,  and  it  was  true, 
that  there  would  be  a  great  many  existing  leases  where, 
when  the  lessors  were  bargaining  for  the  rent,  they  got  a 
higher  rent  or  royalty  (leases  and  licenses  would  be  the 
same  in  that  respect)  tnan  they  would  have  got  if  the  poor- 
rate  had  been  existing  upon  the  mines,  in  which  case  the 
tenant  would  have  offered  less,  and  the  landlord  would  have 
taken  less.    That  being  pointed  out,  the  Legislature,  by  the 
8th  section,  said  in  effect  this :  "  Where  there  is  an  existing 
lease  made  before  this  time,  under  which  the  landlord  has 
presumably  got  a  higher  rent  than  he  would  have  got  if  this 
tax  had  then  existed,  the  tax  shall  be  apportioned  and  the 
landlord  shall  bear  one-half  of  it."     The  proviso  at  the  end 
of  the  clause  says,  however,  that  that  hali  of  the  rate  shall 
be  as  regarded  his  amount  of  rent  or  royalty,  and  no  more, 
and  that  the  tenant  shall  pay  the  rest.    I  think  that  would 
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be  eqnitable  enoagh  (assuming  always  that  sach  a  tax  was 
to  be  imposed)  as  providing  for  the  existing  leases. 

But  then,  my  Lords,  that  seems  to  have  been  pointed  oat 
-w^hich  everybody  conversant  with  leases,  and  mining  leases 
ia  particular,  knows,  namely,  that  in  a  ^reat  many  leases 
there  were  such  provisions  as  we  find  in  this  lease — a  general 
provision  that  the  tenant  shall  and  will  pay  ''all  manner  of 
taxes,  rates,  assessments,  charts,  and  impositions  whatso- 
ever, parliamentary  or  parochial,  which  now  are,  or  which 
shall  at  any  time  or  times  hereafter  during  the  continuance 
of  this  demise  be,  taxed,  rated,  charged,  assessed,  or  im- 
posed," and  so  forth.  And  then  it  seems  to  have  been  said : 
^*  That  is  a  hard  case  upon  the  landlord,  upon  whom  you 
are  putting  half  the  rate.  It  may  be  that  he  has  made  a 
bargain  with  his  tenant  when  he  granted  the  lease  that  he 
would  take  this  rent  in  this  very  event,  that  the  parties  did 
contemplate  the  possibility  *of  such  a  tax  being  be-  [942 
ing  put  on,  and  that  they  did  consequently  nx  the  rent 
accordingly.  If  that  was  the  view  Parliament  took,  and  if 
those  were  the  objects  and  intentions  of  the  Legislature,  it 
could  have  been  said  simply,  ''  unless  where  the  tenant  has 
expressly  agreed  to  pay  all  rates ;"  and  if  that  had  been 
said  it  would  have  carried  out  what  was  meant.  Then  it 
seems  to  have  occurred  to  some  one  to  say  this — and  I  do 
not  myself  think  it  would  have  been  an  absurd  way  of  rea- 
soning at  all — '^Many  leases  made  long  ago  have  in  general 
terms  agreed  generally  that  the  tenant  should  pay  all  rates," 
but  the  parties  in  so  saying  were  not  really  thinking;  of  this 
rate  at  all — do  not  let  the  exemption  apply  to  leases  in  which 
there  has  merely  been  a  general  agreement  to  pay  all  rates ; 
but  it  may  be  (and  this  was  very  possible),  that  as  this  no- 
tion of  putting  on  the  tax  has  been  in  agitation  for  some 
years,  particu£r  people  have  thought  of  it,  and  have  specifi- 
cally made  an  agreement  pointing  to  the  possibility  of  this 
particular  rate  l^ing  imposed,  and  agreed  as  to  that ;  I  do 
not  myself  know  whether  they  did  so  or  not,  but  it  was  a 
possible  thing.  Then  the  Legislature  seems  to  have  come  to 
this  compromise,  if  one  may  so  call  it,  we  will  say  during 
existing  leases  one-half,  as  far  as  regards  the  amount  of  rent, 
shall  fall  upon  the  landlord,  and  the  other  half  upon  the 
tenant ;  but  there  shall  be  an  exception  made  from  that,  if 
in  any  case  they  have,  by  their  agreement,  pointed  out  that 
they  had  this  particular  rate  in  their  minds,  and  agreed  that 
the  tenant  should  take  his  chance  of  having  to  bear  it,  and 
then  the  landlord  shall  not  bear  anything.    But  that  shall 
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not  be  SO  if  thev  have  done  it  in  general  terms ;  it  shall  only 
be  60  if  they  have  done  it  by  an  agreement  specifically 
pointing  to  this.  I  do  not  think  that  that  would  be  an 
eqnivocal  or  an  absurd  arrangement  at  all.  It  is,  I  think, 
what  the  Legislature  really  meant  to  say ;  let  us  now  see 
whether  it  has  been  said. 

My  Lords,  the  words  in  the  parenthesis  are  ^'unless  he 
has  specifically  contracted  to  pay  such  rate  in  the  event  of 
the  abolition  of  the  said  exemption."  Here  he  has  generally 
contracted  to  pay  all  rates,  and  thereby  he  has  included  in 
those  general  terms  this  rate.  But  can  it  be  said  that  he  has 
'*  specifically  contracted  to  pay  such  rate,"  that  is  to  say  the 
poor-rate  now  imposed  "in  the  event  of  the  abolition  of  the 
said  exemption?'^  I  think  not.  I  think  the  Solicitor-6en- 
943]  erars  argument  amounted  to  this,  that  we  *are  to 
read  this  parenthesis  exactly  as  if  it  had  been  "unless he 
has  contracted  to  pay  all  rates  generally."  If  it  had,  in 
fact,  been  so,  the  Solicitor-General's  argument  would  have 
been  quite  right;  but  then  the  use  of  the  word  "specifi- 
cally" and  the  words  "  such  rate  in  the  event  of  the  aboli- 
tion of  the  said  exemption"  (those  are  not  happily  chosen 
words,  I  agree),  would  have  no  efifect  at  all.  I  have  not 
much  doubt  that  what  I  have  already  stated  was  the  inten- 
tion of  those  who  put  them  into  the  section.  Taking  that 
view  of  it,  of  course  I  quite  agree  that  the  construction  put 
by  the  courts  b^low  upon  the  act  of  Parliament  as  applica- 
ble to  this  lease  is  the  right  one,  and  consequently  I  agree 
that  the  appeal  should  be  dismissed  with  costs. 

Lord  Gordon  :  My  Lords,  I  entirely  concur  with  yonr 
Lordships  as  to  the  proposed  disposal  of  this  appeal  from 
the  unanimous  judgment  of  the  Court  of  Appeal  and  the 
other  court  which  preceded  it.  I  cannot  say  that  I  look 
upon  this  as  a  very  clear  case. 

In  Scotland  the  poor-rate  is  laid  one-half  upon  the  land- 
lord and  one-half  upon  the  tenant ;  by  the  law  of  England 
it  is  laid  upon  the  occupier ;  and  there  appeared  to  have 
been  an  idea  in  the  other  House  that  probably  it  would  be 
more  equitable  to  adopt  the  Scotch  system  or  rating  as  to 
mines  wnich  had  not  previously  been  subject  to  rating  at  all, 
and  that  the  last  clause  of  the  8th  section  has  reference  to 
that  idea,  so  that  in  the  event  of  the  rate  being  laid  upon 
mines  the  tenant  might  deduct  one-half  from  the  landlord 
according  to  his  rent  or  royalty. 

I  feel  satisfied  that  the  opinion  which  has  been  expressed 
by  your  Lordships  with  reference  to  the  proper  construction 
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of  the  act  is  the  correct  one,  and  while  I  think  that  the  other 
Tiew  is  not  incapable  of  argument,  still,  I  am  of  opinion  that 
the  jadgment  ought  to  be  affirmed. 

Jvdgment  appealed  aaainst  affirmed^  and  appeal 
dismissed  with  costs. 

Lords^  Journals^  12th  April,  1878. 

Solicitor  for  appellant :   TF.  C.  HaU. 

Solicitors  for  respondent :   Van  Sandau  &  Cumming, 

See  Tmjlor'a  Landlord  and  Tenant,  general  porpoees :   Stephani  «.  Cath- 

341,  342, 305-^  ;  1  R.  S.  (N.T.),  410,  oUc,  etc,  2  BradweU  (Ills.),  249. 

73;  1  R.  S.,  419,  §  4, 1  Edm.  St.,  879  ;  Where  a  lessee  covenants  to  pay  "  all 

iont  «.  Amidon,  4  Hill,  349  ;    Laws  <U8£wn\enU,  for  which  the   premises 

N.  T.,  1864,  p.  894.  shall  be  liable,  he  is  bound  to  pay  an 

"Ordinary  and  yearly  taxes"  stipu-  assessment  sabseqaently  imposed  for 

laled  in  a  lease  to  be  paid  by  the  ten-  opening  a  street,  althoogh  it  was  not 

ant,  do  not  constitate  in  law  any  por-  authorked  by  any  law  existing  at  the 

tion  of  the  "  rent"  reserved  by  sach  time  the  lease  was  executed  :   Post  «. 

lease :  Gamer  «.  Hannah,  6  Daer,  262.  Kearney,  2  N.   T.,  894,  affirming  1 

In  the  absence  of  a  covenant  or  agree-  Sandf . ,  105. 

ment  by  the  lessee  to  pay  the  taxes  See  also  cases  cited  by  court  and 

npon  the  demised  premises,  the  lessor  counsel  in  President,  etc.,  v.  Board,  etc., 

is  liable  to  p^  the  same:  Weber  «.  104  Mass.,  470;  Ck>dman  o.  Johnson, 

Eisenhard,  73  Penn.  St.,  370.  104  Mass.,  491. 

Where  a  lease  contains  a  clause  allow-  Where,  in  a  lease  of  a  city  lot  for 

ing  the  landlord  to  re-enter  for  breach  ninety-five  years,  the  rent  to  be  ap- 

of  any  of  its  covenants  or  conditions,  the  praised  at  the  end  of  the  first  fifteen 

landlord,  on  failure  to  pay  taxes  cove-  years,  and  every  ^y^  years  thereafter 

nan  ted  to  be  paid,  may  recover  posses-  during  the  term,  the  lessee  covenanted 

sion  of  the  premises  without  a  pre-  "that  he  would  pay,  or  cause  to  be  paid, 

vious   demand  of  the  tenant  of   the  all  taxes  and  assessments  that  might, 

payment  of  such  taxes,  or  the  repay-  at  any  time  during  the  term,  be  as- 

ment  thereof  to  himself  if  he  has  paid  sessed  npon  said  lot  or  its  appurtenan- 

them :  Gamer  v.  Hannah,  6  Duer,  262 ;  ces,"  it  was  held  that  the  covenant  did 

Rector  o.  Higgins,  4  Rob.,  11.  not  extend  to  a  city  assessment  upon 

A  court  of  equity  may  relieve  a  ten-  the  landlord  for  benefits  derived  to  his 

ant  from  forfeiture  by  reason  of  non-  reversion  from  the  laying  out  of  a  new 

payment  of  rent :   Gamer  «.  Hannah,  street  contiguous  to  the  lot,  for  which 

6  Duer,  262  ;  Giles  «.  Austin,  88  N.  Y.  improvement  the  tenant,  according  to 

Superior  Ct.  R.,  215,  62  N.  T.,  486 ;  12  his  interest,  was  also  assessed,  Inas- 

Eng.  Rep.,  417  note  ;    16  En?.  Rep.,  much  as  the  assessment  was  made  un- 

481  note ;  Wilson  o.  Bird,  28  N.  J.  £q.,  der  an  act  not  in  existence  at  the  time 

852.                                                         '  of  the  execution  of  the  lease,  was  novel 

A  municipal  claim  for  paving  is  not  and  extraordinary  in  its  character,  and 

a  "tax"  within  the  ordinary  meaning  could  not  have  been  in  the  contempla- 

of  that  term  :  Pray  <>•  Northern,  etc.,  tion  of  the  parties  when  the  covenant 

81  Penn.  St.,  69;  Doyle  «.  Ausin,  47  was  made:  Love  «.  Howard,  6  R.  I., 

Cal.,  353.  116. 

See  also  17  Albany  L.  J.,  379  ;  Sharp  Where  a  covenant  was  contained  in 
«.  Spier,  4  Hill,  76 ;  Sharp  «.  Johnson,  a  lease,  on  the  part  of  the  lessee,  to  pay 
4  Hill,  92  ;  President,  etc.,  e.  Board,  all  taxes  and  assessments  which  might 
etc.,  104  Mass.,  470,  and  cases  cited  be  imposed  on  the  premises  by  author- 
by  court  and  oounseL  ity  derived  from  the  United  States,  the 

An  agreement  by  the  tenant  to  pay  state  of  New  York,  or  from  the  corpo- 

"  all  assessments  "  does  not  bind  him  ration  of  the  city  of  New  York,  and  an 

to  pay  state,  county  and  city  taxes  for  improvement  was  made  by  the  corpo- 
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ration  of  New  York  in  the  opening  of  under  this  covenant  to  pay  the  Und 

La  Fayette  Place,  which  took  a  part  of  lord  the  amount  of  a  tax  on  the  renU 

the    leasehold  .  premises,  it  was  held  reserved  bj  the  lease  thereafter  im- 

that  the  lessee  was  chargeable  with  the  posed :  Van  Rensselaer  «.  Deniiiso&,  8 

amount  of  the  assessment  upon  the  in-  Barb.,  28. 

terest  of  the  lessor  in  the  premises :  See  Curtis  v.  Pierce,  115  Mass.,  186; 

Astoria.  Miller,  2  Paiee,  68;   Major,  Le  Coteulx  «.   Supervisors,  7  Barlx, 

etc.,  «.  Cashman,  10  Jolms.,  96.  249  ;  Buffalo  «.  Le  Coteulx,  15  N.  Y., 

A  lessee's  covenant  "  to  paj  all  taxes  451 ;  Jeffrey  v,  Neale,  L.  R.,  6  C.  P., 

or  duties  levied  or  to  be  levied  "  on  the  240. 

premises  during  the  term,  does  not  bind  Under  a  lease  in  which  the  lessee 

him  to  repay  the  expenses  of  paving  covenanted  to  pay  "  all  taxes  aaseseed 

the  sidewfdk  in  front  of  the  premises,  during  the  term  "  upon  a  portioB  of 

required  of  the  lessor  by  the  town,  un-  the  demised  premises,  the  lessee  is  not 

der  the  authority  of  a  statute :   Twy-  entitled  to  a  proportionate  return  of 

cross  «.  Fitchburgh,  etc. ,  10  Gray,  293 ;  taxes  paid  by  him  to  the  lessor,  although 

Beals «.  Providence,  etc.,  11  R  I.,381,  the  building  is,  after  such  payment, 

0  Chic.  Leg.  News,  85.  .  destroyed  by  fire  during  the  year  for 

See  however  Matter  of  Michu,   11  which  the  taxes  are  assessed,  and  the 

U.  C.  Com.  PI.,  879.  lease  is  thereby  terminated:  Wood*. 

Though  such  an  assessment  is  in-  B<^le,  115  Mass.,  30. 
eluded  in  the  words  "  all  taxes,  duties  U  has  been  held  that  where  a  tenant 
and  assessments  whatsoever,"  which  pays  property  tax  assessed  on  the 
during  the  continuance  of  the  demise  premises  and  omits  to  deduct  it  in  his 
should  be  taxed,  assessed  or  imposed  on  next  payment  of  rent,  he  cannot  after; 
the  tenant  or  landlord  o^  the  premises,  wards  recover  the  amount  as  money 
demised  in  respect  thereof :  Thomp>  paid  to  the  use  of  the  landlord:  Corn- 
son  V,  Lopworth,  L.  R.,  8  C.  P.,  149.  ming  v.  Bedborough,  15  Mees.  &  Wels- 

Upon  a  covenant  by  a  lessee  to  pay  by,  488. 

assessment  upon  the  demised  premises  Though  the  general  rule  is  that  the 

the  lessor,  without  paying  an  assess-  tenant  may  recover,  in  an  ordinary  ac- 

ment,  may  recover  the  amount  thereof  tion,  taxes  imposed  upon  the  demised 

on  the  covenant :   Rector,  etc. ,  v,  Hig-  lands  which  he  hajs  been  compelled  to 

f:ins,  48  N.  Y.,  532,  reversing  4  Rob.,  pay  to  protect  his  own  property :  Tay- 
72  ;  Johnson  v.  Oppenheim,  85  N.  Y.  tor's  Land,  and  Ten.,  §  895  ;  Dawson 
Superior  Ct.  Rep.,  440,  55  N.  Y.,  280,  v.  Lenton,  5  Bam.  &  Aid.,  521. 
298.  A  sub-tenant  who  has  paid  the  head 
See  Reading  «.  Gray,  87  N.  Y.  Su-  landlord  the  arrears  of  rent  dae  to  him. 
perior  Ct.  R. ,  80.  so  as  to  save  the  lands  from  eviction*  is 
Where  the  lessee  covenanted  to  pay  a  salvage  creditor,  on  the  mesne  inter- 
all  taxes  that  might  be  thereafter  taxed,  est  of  his  immediate  landlord,  who  neg- 
charged,  or  as^ssed  to,  or  upon  the  lects  or  refuses  to  pay  such  arrears, 
said  thereby  granted  premises,  or  upon  and  may  have  a  decree  for  a  sale  of  that 
the  lessor,  his  heirs,  etc.,  by  any  act  of  interest  to  raise  the  amount  of  hisde- 
the  lep^islature,  for  and  in  respect  of  mand  and  interest  on  it :  Ogeron  e. 
the  satd  premises,  or  any  part  thereof ;  McSwiney,  Irish  Rep.,  8  Eq.|  500, 
held  that  the  tenant  was  not  liable  affirmed.  Id.  624. 
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[8  Appeal  Cases,  914.] 

H.L.  (L),  July  2,  4,  12,  1878. 

[HOUSE  OF  LORDS.] 

♦John  William  Cunningham  and  Another,  Ap-  [974 
pellants;  and  George  Ootavius  Foot  and  Another, 
Kespondents. 

WiU— Charge— JSepresa  Tnut 

J.  F.  made  a  wiQ  in  1818  in  which  he  said,  "  I  leave  and  bequeath  aU  my  estate 
and  property,  real,  freehold,  and  personal  of  every  kind,  save  and  except  snch  parts 
thereof  as  are  hereby  otherwise  specifically  devised,"  to  Shaw  and  Franks,  "  npon 
trast  for  the  several  uses,  intents,  and  purposes  hereinafter  mentioned";  he  then  gave 
an  annuity  to  his  wife  during  her  viduity  payable  out  of  the  profits  of  his  business,  and 
out  of  all  profits  of  every  part  of  his  estate  and  property,  and  directed  his  three  eld- 
est sons  L.,  J.,  and  S.  to  manage  his  business  (at  that  time  a  very  profitable  one) ;  he 
left  specific  legacies  to  his  other  children;  he  bequeathed  to  L.,  J.,  and  S.  all  the 
property  of  every  sort  then  employed  by  him  in  carrying  on  his  business;  then  di- 
rected a  sale  of  a  certain  estate  and  the  investment  of  the  produce  thereof  to  accumu- 
late until  all  the  provisions  of  his  vrill  were  carried  into  effect,  and  then  go  to  L.,  J., 
and  S.  After  otner  specific  bequests  the  will  went  on,  "  Whereas,  I  am  possessed  of 
sounds  in  the  county  of  Carlow  called  Seskin  Ryan,"  and  of  the  ground  rent  of  houses 
m  Sackville  Street,  and  he  directed  that  the  rents,  Ac,  of  Seskin  Ryan  should  be 
paid  to  his  wife  for  her  life,  "  and  after  her  death  I  give  the  said  lands  of  Seskin 
kyan  to  my  eldest  son  L.,  his  heirs  and  assigns,"  and  the  around  rents  **  to  J.  and 
S.,  their  heirs  and  assigns ;"  and  he  directed  that  "  all  said  bequests  shall  stand  and 
hold  good  to  L.,  J.,  and  S.  only  on  condition  of  well  and  truly  pajdng  the  several 
legacies  herein  directed,  and  discharging  with  fidelity  the  different  trusts  of  this  will 
committed  to  them."  The  testator  aiea  in  1824.  The  business  fell  off,  the  payment 
of  the  annuity  was  not  kept  up,  but  considerable  arrears  accrued  ;  the  last  payment 
of  any  sort  was  made  in  1862.  The  widow  died  in  1865,  and  by  her  will  bequeathed 
all  her  property  (including  the  arrears  of  the  annuity)  to  her  youngest  daughter, 
who  died  in  October,  1878,  without  having  received  any  portion  of  the  arrears. 
L.,  who,  on  his  mother's  death,  had  entered  into  possession  of  Seskin  Ryan,  died  in 
January,  1878,  and  the  administrators  of  the  youngest  daughter  filed  their  bill  in 
July,  1876,  against  his  representatives  to  recover  the  arrears  of  the  annuity  out  of 
the  lands  of  Seskin  Ryan,  which  they  insisted  were  held  subject  to  a  trust  for  satis- 
faction of  the  annuity : 

Held^  that  the  words  of  the  will  did  not  create  a  trust  with  regard  to  the  lands 
^f  Seskin  Ryan,  for  the  payment  of  the  annuity,  and  that  the  claim  to  the  [075 
arrears  was  therefore  barred  by  8  A  4  WilL  4,  c  27,  s.  42. 

Quaare,  whether  the  word  "  legacies,"  as  used  in  this  will,  would  include  the  an- 
nuity. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the 
Bolls  in  Ireland  (*). 

Jeffrey  Foot  (the  well-known  tobacco  and  snuff  merchant 
of  Dublin)  executed  on  the  Slat  of  December,  1790,  a  settle- 
ment upon  his  marriage,  by  which  certain  property  in  Dub- 
lin was  covenanted  to  be  conveyed  to  the  trustees  for  the 
life  of  the  said  Jeffrey  Foot,  and  after  his  death  the  income 
thereof  for  Elinor,  his  wife,  for  her  life  in  lieu  of  dower,  and 

(I)  Ir.  Rep.,  11  Eq.,  306. 
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and    Franks,   his  wife,   and  Lundy,   James,  and  Simon, 
** guardians  and  executors  of  this  my  will  and  testament'' 

The  testator  died  on  the  2d  of  September,  1824.  The  sons 
named  obtained  probate  of  the  will.  Mr.  Pranks  and  Mr. 
Shaw  did  not  act.  All  the  children  attained  the  age  of 
twenty-three. 

The  widow  entered  into  possession  of  the  rents  of  Seskin 
Ryan,  and  of  the  houses  in  Sackville  Street,  and  so  con- 
tinued to  the  time  of  her  death  in  April,  1866. 

Lundy  Foot,  the  eldest  son,  entered  the  Church,  and  ar- 
rangements were  made  between  the  three  brothers  for  his 
ceasing  to  take  part  in  the  management  of  the  business.  On 
his  mother's  death  he  entered  into  possession  of  the  lands  of 
Seskin  Ryan. 

For  many  years  the  business  continued  profitable,  the  an- 
nuity was  paid  out  of  its  profits  and  the  account  ke})t  in  the 
books  of  the  firm,  but  latterly  it  fell  off,  and  a  considerable 
sum  of  money,  in  consequence  of  such  falling  off  in  the 
profits  of  the  business,  became  due  to  the  widow  in  respect 
of  her  annuity.  The  last  payment  made  (being  only  a  por- 
tion of  what  was  due)  was  made  in  1862.  By  her  will  she  left 
978]  all  her  effects,  including  the  arrears  of  *the  annuity, 
to  her  daughter,  Cecilia  Eleanor,  who  took  out  administra- 
tion to  her. 

The  Rev.  Lundy  Foot  died  in  January,  1873,  and  his  ex- 
ecutors (the  appellants)  entered  into  possession  of  Seskin 
Ryan. 

On  the  death  of  Cecilia  Foot,  which  happened  on  the  3d 
of  October,  1873,  the  present  respondents  took  out  letters  of 
administration  of  her  estate,  and  then  claimed  payment  of 
the  unsatisfied  arrears  of  the  annuity.  On  the  19th  of  July, 
1875,  they  filed  their  bill  in  the  Court  of  Chancery,  praying 
that  an  account  might  be  taken  of  the  arrears  of  the  annuity, 
and  that  they  might  be  declared  entitled  to  be  paid  out  of 
the  real  and  personal  estate  of  Jeffrey  Foot,  that  that  estate 
might  be  administered,  and  the  trusts  of  his  will  carried  into 
effect,  and  for  a  receiver  to  collect  and  receive  the  rents  and 
profits  of  the  outstanding  estate  of  the  testator,  including 
the  lands  of  Seskin  Ryan,  and  for  general  relief. 

The  present  appellants  (the  defendants  in  the  suit)  put  in 
their  answer,  setting  up,  so  far  as  the  personal  estate  of  the 
Rev.  Lundy  Foot  was  concerned,  that  the  plaintiffs  were 
barred  by  the  Statute  of  Limitations,  and  that  on  the  true 
construction  of  the  will  of  Jeffrey^  Foot  the  lands  of  Seskin 
Ryan  did  not  on  the  death  of  Jeffrey  Foot  nor  subsequently 
become  charged  with  the  payment  of  the  annuity. 
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The  plaintiffs  amended  their  bill,  and  insisted  that  the  will 
of  Jeffrey  Foot  contained  an  express  trust  for  the  payment 
of  the  annuity. 

The  cause  was  heard  before  the  Master  of  the  Rolls  in  Ire- 
land, and  on  the  22d  of  February,  1877,  he  made  a  decree  de- 
claring that  the  lands  of  Seskin  Kyan  and  the  other  property 
taken  Dy  the  three  brothers  were  taken  subject  to  the  express 
trust  of  providing  for  the  payment  of  the  annuity,  and  he 
directed  accounts  accordingly.  This  appeal  was  brought 
against  that  decree. 

Mr.  Southgate^  Q.C.,  and  Mr.  Richey^  Q.C.  (of  the  Irish 
bar),  (Mr.  O,  E.  Price,  also  of  the  Irish  bar,  was  with  them), 
for  the  appellant :  Of  course  where  a  trust  is  created  for  the 
pajrment  of  debts  the  creditor  is  not  barred  by  the  statute : 
Dillon  V.  Cruise {').  But  *there  was  here  merely  a  [979 
charge  on  the  estate,  and  not  a  trust,  and  every  charge  on 
an  estate  does  not  create  a  trust  though  it  imposes  a  burden  : 
Commissi/mers  of  Charitable  Donations  v.  WpbrantsC). 
The  land  must,  in  order  to  constitute  a  trust,  be  given  lor 
the  purpose  of  the  payment  of  the  money :  Hunt  v.  Ba^te- 
rnan  (*).  In  Watson  v.  Saul  (*)  the  estate  was  given  in  trust 
to  sell,  and  in  the  meantime  from  the  rents  and  profits  to 
pay  the  debts  and  legacies  charged  thereon  by  the  testator' s 
will.  There  the  property  was  designated  as  applicable  to  a 
particular  purpose  only,  and  that  was  held  to  be  an  express 
trust.  There  is  nothing  of  the  sort  here.  In  Dickenson  v. 
Teasdale{*)  the  testator  charged  his  real  estates  with  the 
payment  of  his  debts,  if  his  personal  estate  was  insufficient 
to  pay  them,  and  he  directed  his  executors  to  raise  sufficient 
to  pay  them  by  mortgage  or  otherwise.  There  a  charge  was 
created  and  a  duty  imposed  and  means  provided  to  meet  the 
charge,  but  Lord  Westbury  there  held  tnat  no  express  trust 
was  created.  In  Carter  v.  Salt  (•)  there  were  clear  words  of 
trust,  so  that  no  doubt  could  be  entertained.  In  The  At- 
torney-Oeneral  v.  The  Wa^  Chandlers^  Company  {^)  the 
whole  of  the  property  was  given  for  the  exclusive  purposes 
of  the  charity,  and  there  could  be  no  doubt  that  a  trust  as  to 
the  whole  was  created.  That  was  a  case  much  relied  on  by 
the  Master  of  the  Rolls,  but  it  is  really  inapplicable  here, 
for  there  is  no  such  all  inclusive  disposal  of  the  property  to 
be  found  in  this  will.  The  estate  of  Seskin  Ryan  is  given 
to  the  widow  for  her  life — no  trust  could  exist  then — it  is  to 
go  to  Lundy  Foot  on  her  death,  and  no  trust  is  impressed 

(»)  3  Ir.  Eq.  Rep.,  70.  (»)  1  De  G.  J.  A  S.,  62. 

(»)  2  J.  A  U,  182.  (•)  1  Ir.  Eq.  Rep.,  97. 

(«)  10  Ir.  Eq.  Rep.,  860.  (')  Law  Rep.,  6  H.  L.,  1 ;  4  Eng.  B..  90. 

(*)  1  GiflF.,  188. 
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on  it  in  that  part  of  the  will.  It  is  now  only  sought  to  be 
charged  with  an  implied  trast  by  means  of  expressions  which 
have  no  such  effect — ^and  the  whole  scope  of  the  will,  show- 
ing great  favor  to  Lundy  Foot,  contradicts  the  possibility 
of  the  testator  ever  having  had  such  an  intention.  The  words 
in  the  latter  part  of  the  will,  however  urgent  in  themselves 
to  bind  the  sons  to  do  what  the  testator  desired,  had  the 
effect  only  of  imposing  a  charge,  but  not  creating  a  trust: 
980]  Hodge  v.  Churchy ard  {^).  *Jacquet  v.  Jacquet{*) 
showed  distinctly  that  to  create  a  trust  the  most  clear  and 
undoubted  expressions  must  be  used,  and  there  in  the  same 
will,  one  estate  was  held  liable  to  a  trust  while  another  was 
declared  free  from  it. 

Wright  v.  Wilkin  (*) ;  Cook  v.  77ie  Stationer^  Gam- 
pany^)\  Lewin  on  Trusts  (');  Sugden  on  Powers  (');  BcSl 
V.  Harris  C) ;  Oregg  v.  Coaies  (•) ;  Kingham  v.  Lee  (•) ;  Re 
SkingUy  (") ;  Proud  v.  Proud  (") ;  and  ThoToson  v.  East- 
wood  ("),  were  referred  to  and  commented  on. 

The  Solicitor 'Oeneral  for  Ireland  (Mr.  Oerald  Fitzgibbon^ 
Q.C.),  and  Mr.  Kay^  Q.C.  (Mr.  John  Naishy  of  the  Irish 
bar,  was  with  them),  for  the  respondents :  The  cases  all 
show  that  where  there  is  a  duty  to  be  performed,  and  where 
land  is  ^iven  to  a  person  to  enable  him  to  perform  that  daty, 
a  trust  IS  created  to  insure  its  performance.  It  was  so  here. 
Nothing  could  be  more  marked  than  the  testator's  desire 
that  his  sons  should  perform  the  duties  which  he  imposed 
upon  them.  They  were  to  carry  on  the  business,  "in  trust 
for  the  benefit  of  wife  and  children,"  and  the  annuity  was 
to  be  paid,  not  only  out  of  the  profits  of  the  business,  but 
"out  of  all  and  every  part  of  my  estate  and  property  what- 
soever." These  words  were  large  enough  to  fix  it  upon  the 
land  as  well  as  the  business.  And  then  after  giving  Seskin 
Ryan  and  the  houses  in  SackVille  Street  to  hiis  three  sons, 
he  says  that  these  gifts  are  to  stand  good  to  them  "only  on 
condition  of  well  and  truly  paying  and  discharging  with 
fidelity  the  different  trusts  by  this  will  committed  to  them." 
So  that  any  argument  founded  on  the  mere  use  of  the  word 
"condition,"  as  appeared  to  be  the  case  with  some  of  the 
decisions  referred  to  on  the  other  side  really  went  for  noth- 
ing, for  not  only  the  word  "condition,''^  but  the  word 
"trusts,"  was  found  in  this  very  sentence,  and  that  word 

r(»)  16  Sim.,  71.  C)  8  Sim.,  486 ;  4  My.  A  Cr.,  264. 

(«)  27  Beav.,  832.  (*)  28  Beav.,  38. 

(»)  2  B.  &  Sm.,  232.  (•)  16  Sim.,  896. 

(*)  3  My.  A  K.,  262,  (»«)  8  Mac  A  Gord.,  221. 

(*)  Chap.  8,  8.  2;  par.  12.  (")  32  Beav.,  284. 

(•)  8th  ed.,  ch.  4,  a.  1,  par.  16,  p.  106.       (>«)  2  App.  Gas.,  215;  19  Eng.  R,  «. 
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**  trusts  "  was  employed  by  the  testator  to  describe  the  duties 
which  he  imposed  on  his  sons.    And  no  one  *could    [981 
read  the  will  without  seeing  that  the  testator  imagined  he  was 
creating  trusts  that  were  to  be  binding  on  the  persons  named 
as  his  trustees.     The  trusts  were  not  properly  performed, 
and  the  annuity  fell  into  errear — the  widow  did  not  press 
for  payment  of  the  arrears,  but  she  did  not  on  that  account 
lose  the  right  to  them  for  the  benefit  of  her  estate.     She  was 
not  guilty  of  laches  so  as  to  a£fect  her  own  rights  or  the  rights 
of  her  legatees, for  those  rights  could  not  be  affected  by  delay, 
in  a  case  where,  as  here,  an  express  trust  existed.    The  case 
of  Watson  v.  Saul  (*)  is  a  clear  authority  for  the  respondents : 
the  words  there  are  not  stronger  than  the  words  in  this  will 
in  directing  rents  and  profits  to  be  employed  in  the  payment 
of  debts  and  legacies ;  and,  as  in  Hunt  v.  Bateman  ('),  a 
trust  was  created,  the  land  being  vested  in  the  devisees  for 
the  very  purpose  of  satisfying  the  debts  and  legacies.    This 
case  falls  exactly  within  the  rule  stated  in  the  Commission' 
era  of  ChariJtahte  Donations  v.  Wybrards  ('),  it  is  a  gift  ex- 
pressly on  a  trust,  and  the  person  taking  the  estate  being 
bound  to  give  effect  to  the  gift,  his  duty  is  described  as  a 
trust.     The  words  of  this  will  may  not  be  in  all  parts  hap- 
pily selected,  but  the  testator  clearly  intended  to  impose  on 
his  sons  a  trust,  and,  by  marked  expressions  as  to  forfeiture 
of  their  rights,  to  make  them  responsible  for  its  due  per- 
formance.   The  passage  in  Sugden  on  Powers  (*)  does  not 
imply  anv  doubt  on  the  part  of  that  learned  lawyer  that 
what  might  formerly  have  been  treated  as  a  devise  upon  a 
condition  would  now  be  treated  as  a  devise  upon  a  trust,  for 
in  another  work,  Sugden  on  the  New  Statutes  relating  to 
Property,  he  sajrs,  expressly  ('),  "a  devise  to  executors  on 
certain  trusts  with  a  direction  to  them  to  pay  the  debts, 
does  create  a  trust ;  it  imposes  on  them  a  duty  and  furnishes 
them  with  the  means  to  perform  it."     That  exactly  describes 
what  has  been  done  in  this  will.     In  Hodge  v.  Churchyard  (*) 
the  devises  were  made,  and  the  remainders  stated,  and  after 
all  that  had  been  done  there  came  the  words,  'Spaying  £10  a 
year  to  M.  C.  for  life;"  but  that  was  clearly  only  a  charge 
created  after  the  estates  had  been  absolutely  given,  and  the 
words  of  that  will  were  in  no  way  to  be  compared  to  those 
found  *here.    And  in  Jacquet  v.  Jacquet{^)  the  tes-    [982 
tator  made  a  distinction  between  his  two  estates,  imposing  on 


(»)  1  Giflf.,  188. 

(«)  10  It.  Eq.  Rep..  861. 

(*)  2  J.  &  L.,  182. 

(*)  8th  ed.,  c.  4,  a.  1,  par.  15,  p.  106. 


(»)  2d  ed.,  c,  1,  B.  6,  par.  29,  p.  110. 
(•)  16  Sim.,  71. 
C)  27  Beav.,  832. 


582  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  DL 

1878  Cunningham  v.  Foot.  H.L.  (I.) 

one  of  them  alone  a  clear  trust,  and  leaving  the  otber  as  a 
part  of  his  general  residue,  althoagh  charged  with  the  ordi- 
nary liability,  like  the  rest  of  his  estates,  to  the  payments 
of  his  debts.  Here,  as  in  Thomsons,  Edstwood (*),  the  estate 
was  given  for  the  purpose  of  the  payment  of  debts  and  leg- 
acies ;  but  the  words  of  the  will  here  were  more  imperative 
than  in  that  case,  for  there  the  gift  was  merely  to  enable  the 
donee  to  do  what  was  directed,  but  here  the  will  declared 
the  gifts  to  depend  on  the  condition  of  the  donees  perform- 
ing the  "different  trusts"  which  the  testator  had  "com- 
mitted to  them." 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  this 
is  an  appeal  from  a  decree  made  in  the  Court  of  Chancery 
in  Ireland  by  the  Master  of  the  Rolls.  It  comes  direct  be- 
fore your  Lordships  from  the  decision  of  the  Master  of  the 
Bolls,  inasmuch  as  it  had  its  origin  prior  to  the  recent  Judi- 
cature Act  altering  the  judicature  of  that  country.  Accord- 
ing to  the  present  practice  the  decision  would  have  gone  for 
review  before  the  Court  of  Appeal  in  Ireland  before  it  could 
have  come  to  your  Lordships'  House ;  and  I  cannot  help 
regretting  that,  in  a  case  involving  the  construction  of  a  some- 
what obscure  will,  the  parties  have  not  adopted  the  course 
which  was  open  to  them  of  taking  the  opinion  of  the  Court 
of  Appeal  in  Ireland,  before  they  came  before  this  House, 
from  the  decision  of  a  single  judge.  However,  the  course 
they  have  taken  was  also  open  to  them  as  the  law  then  stood ; 
but  it  will  not  be  open  to  any  suitor  in  future  to  pursue  the 
same  course. 

My  Lords,  the  case  arises,  as  I  have  said,  upon  the  con- 
struction of  a  will,  which  is  certainly  of  some  obscurity:  it 
is  the  will  of  Jeffrey  Fopt,  and  it  is  dated  the  25th  of  July, 
1818.  The  suit  was  instituted  in  the  Court  of  Chancery  m 
Ireland  by  persons  who  represented  the  widow  of  this  Jef- 
frey Foot.  They  filed  a  bill,  which  substantially  was  a  bill 
for  the  administration  of  the  estate  of  that  testator ;  and  the 
decree  as  regards  the  greater  part  of  it  is  merely  a  matter  of 
983]  course;  it  is  an  ordinary  decree  for  the  ♦administra- 
tion of  the  estate.  But,  inasmuch  as  this  widow  had  been 
entitled  for  her  life  under  the  will  to  an  annuity  of  JB400 
which  had  not  been  regularly  paid,  and  in  respect  of  which 
considerable  arrears  were  due,  a  special  claim  was  made  by 
the  plaintiffs  that  that  annuity  was  charged  upon  certain 
property  which  I  shall  afterwards  mention,  the  property  of 
SesKin  Kyan,  belonging  to  the  testator,  and  a  declaration 
was  asked  for  by  the  bill  that  Seskin  Ryan  was  a  property 

(»)  2  App.  Gas.,  215;  19  Eng.  R.,  4S. 
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which  had  been  subjected  to  an  express  trast  for  the  pay- 
ment of  the  annuity ;  and  that  the  representatives  oi  the 
widow  were  entitled  to  have  the  arrears  paid  out  of  it. 

If  the  property  I  have  mentioned,  namely,  Seskin  Ryan, 
was  not  subiected  by  the  will  to  an  express  trust  for  the 
payment  of  the  annuity,  the  plaintiffs  in  the  suit  clearly  had 
no  right  to  any  relief  with  regard  to  that  property,  for  the 
widow  had  been  dead  more  than  six  vears ;  and,  as  your 
Lordships  are  aware,  the  42d  section  of  3  &  4  Will.  4,  c.  27, 
provides  that,  "No  arrears  of  rent,  or  of  interest  in  respect 
of  any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent"  *' shall  be  recovered,"  "  but  within  six  years 
next  after  the  same  respectively  shall  have  become  due." 
The  plaintiffs  endeavored  to  get  rid  of  the  restraint  of  that 
section  of  the  statute  by  maintaining  that  the  land  of  Seskin 
Ryan  had  been  subjected  by  the  wul  to  an  express  trust  for 
the  payment  of  the  annuity,  and  if  so,  they  would  bring 
their  case  within  the  25th  section  of  the  same  act  which  pro- 
vides: *' That  when  any  land  or  rent  shall  be  vested  m  a 
trastee  upon  any  express  trust,  the  right  of  the  cestui  que 
trust  or  any  person  claiming  through  him,  to  bring  a  suit 
against  the  trustee,  or  any  person  claiming  through  him,  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first  ac- 
crued, according  to  the  meaning  of  this  act,  at  and  not  before 
the  time  at  which  such  land  or  rent  shall  have  been  conveyed 
to  a  purchaser  for  a  valuable  consideration."  That  clause 
has  always  been  held  to  modify  the  enactment  in  the  42d 
section,  and  to  take  any  land  which  was  held  upon  an  ex- 
press trust  out  of  the  provisions  of  the  42d  section. 

Now,  that  being  the  only  debatable  issue  which  was 
raised  bv  the  bill,  the  bill  in  other  respects  having  been  a  bill 
simply  for  the  administration  of  the  will,  the  Master  of  the 
Rolls  considered  *the  construction  of  the  will  with  a  [984 
view  to  decide  this  c^^uestion,  and  came  to  the  conclusion 
that  the  land  of-  Seskin  Ryan  was  subjected  by  the  will  to 
an  express  trust  for  the  payment  of  the  annuity,  and  de- 
clared that  the  land  of  Seskin  Ryan,  together  with  the  other 
property  taken  by  the  three  sons  of  the  testator  under  the 
will  of  Jeffrey  Foot  the  testator,  were  taken  by  them  subject 
to  an  express  trust  to  pay  to  Elinor  Foot,  the  widow  of  the 
testator,  the  annuity  of  £400,  late  Irish  currency,  bequeathed 
to  her  by  the  testator.  It  is  that  declaration  which  is  chal- 
lenged by  this  appeal.  The  decree  in  other  respects  is  ad- 
mit ted  to  be  regular,  but  that  declaration  and  the  provision 
consequential  upon  it  with  regard  to  the  payment  of  the 
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costs  out  of  the  land  of  Seskin  Ryan,  are  challenged  by  this 
appeal. 

The  question,  as  I  have  said,  depends  upon  the  construc- 
tion  of  an  obscure  will,  but  I  will  ask  your  Lordships  in  ap- 
proaching the  decision  of  that  matter  to  bear  in  mind  what 
must  be  lound  in  the  will  in  order  to  bring  the  case  under 
the  26th  section.  The  land  must  be  vested  in  a  trustee  upon 
an  express  trust,  and  then  the  right  of  the  cestui  que  trust 
to  bring  an  action  is  saved  in  the  manner  pointed  out  by 
the  25th  section.  There  must  be  a  trustee  in  whom  the  land 
is  vested;  there  must  be  an  "express  trust,"  by  which  I 
understand  the  Legislature  to  mean  a  trust  which  arises 
upon  the  construction  of  the  written  instrument,  not  upon 
any  inference  of  law  imposing  a  trust  upon  the  conscience ; 
a  trust  arising  upon  the  words  of  the  instrument  itself. 
Therefore,  these  tnree  things  must  concur ;  there  most  be 
land,  there  must  be  the  trustee  of  the  land,  and  there  must 
be  the  cestui  qtce  trust  for  whose  benefit  in  this  respect  the 
land  is  to  be  held,  and  all  that  must  be  found  upon  the  con- 
struction of  the  instrument  with  which  you  have  to  deal. 

Now,  my  Lords,  with  those  observations  I  will  ask  your 
Lordshii)s  to  consider  the  will  of  Jeffrey  Foot.  It  will  turn 
out,  I  think,  that  there  are  really  only  two  clauses  in  that 
will  which  are  material,  although  the  general  nature  of  the 
disposition  must  be  borne  in  mind.  I  will  premise  in  the 
first  place  that  in  a  part  of  the  will  later  than  that  to  which 
I  am  about  to  call  your  Lordships'  attention,  the  land  of 
Seskin  Ryan  is  for  the  first  time  mentioned,  and  it  is  men- 
tioned in  this  way:  "Whereas  I  am  possessed  of  certain 
grounds  in  the  county  of  Carlow  called  Seskin  Ryan,  subject 
985]  to  a  *mortgage  thereof  executed  by  me  to  the  trus- 
tees of  my  marriage  settlement  for  the  sum  of  £5,000,  and  am 
also  seised  or  possessed  of  the  ground  rents  of  three  houses 
in  Sackville  Street  which  were  assigned  by  me  to  the  trus- 
tees of  my  marriage  settlement  upon  the  trusts  therein  men- 
tioned. Now  I  do  hereby  direct  that  the  rents,  issues  and 
profits  of  the  said  lands  of  Seskin  Ryan  and  of  the  ^id 
houses  in  Sackville  Street  be  paid  to  my  said  wife  during 
her  life,  in  lieu  of  her  jointure,  provided  she  shall  continue 
unmarried ;  and  after  the  decease  or  marriage  of  my  said 
wife,  I  give  and  bequeath  the  said  lands  of  Seskin  Ryan, 
and  all  my  estate,  right,  title,  and  interest  therein,  to  my 
eldest  son,  Lundy  Foot,  his  heirs  and  assigns ;  and  after 
the  decease  or  marriage  of  my  said  wife,  I  give  and  bequeath 
the  ground  rents  of  said  three  houses  in  Sackville  Street 
unto  my  said  sons  James  and  Simon  Foot,  their  heirs  and 


Vol  in.]  HOUSE  OP  LORD^  AND  PRIVY  COITNCIIi.  58a 

H.L.  (L)  CuimiDgham  t.  Foot.  18T8 

aaeigns."  Therefore  jou  have  here  a  specific  deviee  of  Ses- 
kin  Ryan  to  the  wiie  for  her  life  in  lien  of  jointnre,  and 
after  her  death  (pntting  a  second  marriage  ont  of  the  qnes- 
tion)  to  the  eldest  son  Landy  Foot,  his  heirs  and  assigns. 

Now,  my  Lords,  bearing  that  in  mind,  and  coming  back 
to  the  beginning  of  the  will,  the  first  dispositive  sentence  in 
the  will  is  this:  "I  leave  and  beqneath  all  my  estate  and 
property,  real,  freehold  and  personal,  of  every  kind,  save 
and  except  snch  parts  thereof  as  are  hereby  otherwise  specifi- 
cally devised  " — and  therefore  from  the  general  disposition 
which  I  have  read  the  lands  of  Seakin  Ryan  were  excepted — 
"ante  Ponsonby  Shaw,  Esqnire,  banker,  and  Matthew 
Franks,  Esqnire,  attomey-at-law,  and  the  snrvivor  of  them, 
and  to  the  heira,  executors,  and  administrators  of  such  sur- 
vivor, npon  trnst  nevertheless  to,  for,  and  upon  the  several 
uses,  intents  and  purposes  hereinafter  mentioned,  expressed, 
and  declared  of  and  concemiag  the  same,  and  to  and 
for  no  other  use,  intent,  trust,  or  purpose  whatsoever." 
Therefore  this  general  disposttioa,  irom  which,  as  I  said, 
Seekin  Ryan  is  excepted,  is  made  to  persons  who  undoubt- 
edly are  trustees,  and  who  are  to  hold  npon  the  trusts  which 
are  to  be  mentioned. 

Then  the  will  continues:  "I  leave  and  bequeath  to  my 
dearly  beloved  wife  Elinor  Foot,  otherwise  Williams,  four 
hundred  pouods  per  annum,  to  be  paid  to  her  daring  her 
vidnity,  and  no  longer,  in  equal  half-yearly  payments,  out 
of  the  profits  and  issues  of  my  *trade  and  business,  [986 
commencing,  from  the  day  of  my  death,  to  be  hereafter  ear- 
ned on  and  conducted  by  my  three  elder  sons,  Lundy  Foot, 
James  Foot,  and  Simon  Foot,  in  trust  for  the  benefit  of  my 
said  wife  and  children  as  here  and  hereafter  directed.'' 
Therefore  the  first  property  ont  of  which  the  annuity  of 
£400  is  to  be  provided  for  the  widow,  is  the  profits  and 
issues  of  his  trade  and  basiness,  which  trade  and  business  is 
spoken  of  as  a  trade  or  business  which  was  to  be  conducted, 
under  subsequent  provisions  of  the  will,  by  his  three  sons, 
in  trust  for  the  benefit  of  his  wife  and  children.  No  doubt, 
as  regards  that  trade  and  business,  it  would  appear  from 
this  that  the  three  sons  were  looked  upon  as  trustees  to 
carry  on  the  trade  in  the  first  place  "for  the  benefit  of"  the 
wife  (which  must  mean  for  the  parpose  of  j<:<>^  iliiiLi  Lt'i' 
annuity),  and  for  the  benefit  of  the  children.  Tinii  he  cuii 
tinnes  :  "as  likewise  out  of  all  profits  arisin<;  from  all  and 
every  part  of  my  estate  and  property  whatsoever,  said  an- 
nuity to  be  paid  to  my  wife  in  equal  half-yearly  payments 
commencing  from  the  day  of  my  death." 
24  Eno.  Rep.  74 
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Now,  my  Lords,  I  stop  here  for  the  purpose  of  determin- 
ing, so  far  as  it  can  be  aetermined,  whether  there  is,  in  the 
words  that  I  have  read,  any  reference  at  all  to  Seskin  Ryan 
as  the  source  out  of  which  this  annuity,  or  any  part  of  it, 
was  to  be  provided.  My  Lords,  I  must  sajr  that,  on  the 
question  of  construction,  I  should  be  of  opinion  that  the 
words  which  I  have  read  do  not  refer  to  Seskin  Ryan  at  all, 
and  I  am  of  that  opinion  for  two  reasons.  In  the  first  place, 
it  appears  to  me  to  be  in  the  highest  degree  improbable,  in 
fact  to  be  scarcely  a  supposition  which  one  can  make,  that 
the  testator  giving  Seskin  Ryan  to  his  wife  for  her  life,  that 
is  to  say,  giving  the  whole  of  the  rents  of  it  to  her  for  her 
life,  co^uld  have  intended  to  charge,  or  could  have  supposed 
he  was  in  any  way  charging,  the  annuity  of  £400  a  year 
upon  those  very  rents  which  already  belonged  or  would  be- 
long to  her,  the  person  for  whom  the  annuity  was  provided. 
It  may  be  said  that  the  rent  would  be  hers  only  for  her  life, 
and  that  the  reversion  would  remain.  But,  my  Lords,  tes- 
tators do  not  ima^ne  when  they  provide  an  annuity,  espe- 
cially when,  as  this  testator  did,  they  provide  an  annuity 
for  life  upon  amply  sufficient  security,  that  there  will  be  any 
arrear  due  after  the  life  of  the  wife.  The  hypothesis  of  the 
987]  *testator  is,  that  the  annuity  will  be  regularly  and 
punctually  paid  ;  and  that  being  so,  it  is,  I  repeat,  scarcely 
possible  to  imagine  that  he  could  have  supposed  that  any 
part  of  it  was  to  be  paid  out  of  those  rents  which  were 
given  to  the  wife  as  a  separate  and  specific  devise  to  her 
for  her  life. 

But,  my  Lords,  there  is  another  reason.  No  doubt  a  trust 
is  here  constituted  for  the  payment  of  the  annuity  to  the 
wife,  but  the  trustees  are  the  trustees  of  the  will,  Shaw  and 
Franks,  and  there  is  a  bequest  and  devise  to  them  of  all  the 
property  of  the  testator,  except  what  was  specifically  be- 
queathed afterwards,  upon  trust  for  the  trusts  mentioned  in 
the  will,  the  first  of  which  was  the  payment  of  the  annuity. 
No  doubt  one  item  of  property  afterwards  speciflcalljr  l^- 
queathed,  namely,  the  business  of  the  testator,  is  pointed 
out  specifically  as  a  fund  out  of  which  the  annuity  is  to  be' 
paid ;  but  when,  passing  from  that,  he  orders  it  also  to  be 
paid  *'out  of  all  profits  arising  from  all  and  every  part  of 
my  estate  and  property,"  I  read  that,  according  to  the  nat- 
ural construction  of  the  words,  to  mean  the  estate  and  prop- 
erty of  which  I  am  now  speaking,  namely,  the  estate  and 
property  which  I  hereby  vest  in  my  trustees  for  the  purpose 
of  executing  the  trusts  reposed  in  them  ;  and  if  that  be  so, 
that  again  will  exclude  Seskin  Ryan  altogether. 
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My  Lords,  mj  first  observation,  therefore,  is  that  accord- 
in;;  to  what  I  apprehend  to  be  the  fair  and  oataral  coDstrac- 
tioD  of  these  words,  Seakin  Hyan  is  altogether  excluded 
from  them.  Bat  if  it  be  the  case  that  under  the  general 
words  "out  of  all  profits  arising  from  all  and  every  part  of 
my  estate  and  property  whatsoever,"  Seskin  Ryan  ooghtto 
be  included,  then  I  most  observe  that  it  is  included  merely 
by  way  of  charge,  and  without  any  single  word  which  points 
clearly  to  a  trust  for  the  application  of  those  rents.  There 
is  no  person  mentioned  who  is  a  trustee ;  there  is  certainly 
no  "  express  trust  "  mentioned  as  to  the  application  of  the 
rents.  And  moreover,  if  it  be  a  charge,  then  the  widow  as 
the  tenant  for  life  would  be  bonnd  to  keep  down  the  charge, 
and  if  she  did  not  keep  it  down  it  would  not  lie  in  the  mouth 
of  her  representatives  to  say  that  there  was  any  right,  in 
consequence  of  the  annuity  falling  into  arrear,  to  claim  the 
benefit  of  the  Sfith  section  of  the  Limitation  Act,  3  &  4  Will. 
4,  c.  27. 

*I  therefore  pass  from  this  first  clause,  repeating  [988 
the  observation  that,  as  I  construe  it,  it  does  not  refer  to 
Seskin  Byan  at  all,  but  if  It  does  refer  to  Seskin  Kyan,  it  at 
the  utmost  imposed  a  change  upon  Seskin  Byan — a  charge 
which  the  widow  herself,  whatever  rights  she  might  have  of 
contribution  from  other  parts  of  the  property,  would  be 
bound  in  the  first  instance  to  keep  down. 

Now,  my  Lords,  I  pass  from  that  to  the  other  part  of  the 
will.  As  I  read  the  judgment  of  the  Master  of  the  Bolls,  I 
do  not  understand  that  his  honor,  if  he  had  had  to  deal  with 
the  first  clause  of  the  will,  would  have  come  to  the  conclu- 
sion that  an  express  trnst  had  been  created  by  that  clause. 
I  come  to  the  latter  clause  of  the  will.  My  Lords,  I  speak  of 
''clause"  in  the  singular  number  there,  because  there  is  a 
later  clause  in  the  will  to  which  the  Master  of  the  Bolls  in 
his  judgment  refers,  but  which,  upon  more  accurate  exam- 
ination at  your  Lordships'  bar,  I  think  your  Lordships  were 
satisfied  had  no  application  (o  the  lands  of  Seskin  Kyan  at 
all.  I  will  read  it  in  order  to  place  it  out  of  the  consideration 
ot  the  question  altogether:  [His  Lordship  here  read  the 
clause  directing  a  schedule  of  his  effects  to  oe  prepared :  see 
ante,  p.  977.] 

My  Lords,  it  was  with  regard  to  this  clause  that  tin-  Mas- 
ter of  the  Bolls  said  that  it  appeared  to  Jiim  lo  ivriiovte  any 
doubts  there  might  be  upon  the  earlier  clinises.     Now  if  1 
there  are  doubts  upon  the  earlier  clauses,  this  clause  cer-  I 
tainly  does  not  remove  those  doubts  so  far  as  the  lands  of  ] 
Seakin  Ryan  are  concerned,  fori  thinkitpiA  rtly  clear  that  I 


588  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  lU. 

1878  Cunningham  v.  Foot  H.L.  (I.) 

this  clause  has  no  reference  whatever  to  Seskin  Ryan.  It 
has  reference  to  property  which  was  to  be  scheduled  immedi- 
ately after  the  testator's  death,  and,  when  the  schedule  of  it 
was  duly  witnessed,  was  to  become  the  sole  property  of  the 
three  sons,  Lundy,  James,  and  Simon,  upon  certain  terms. 
My  Lords,  that  applies  to  all  the  property  of  the  testator 
engaged  in  his  business,  for  that  was  to  become  the  posses- 
sion of  the  three  sons,  but  it  could  not  in  any  way  apply  to 
Seskin  Byan,  for  Seskin  Ryan  was  not  under  any  conditioDs 
or  in  any  event  to  become  the  property  of  the  three  sons. 
It  was  given  in  remainder,  as  I  have  said,  after  the  death  of 
the  mother  to  the  eldest  son  Lundy  only. 

Mv  Lords,  passing  therefore  from  that  clause,  we  come 
to  the  only  other  clause  which  bears  upon  the  question, 
989]  ''As  to  *the  moneys  arising  from  the  sale  of  Holly 
Park,  and  as  to  my  shares  or  stock  in  Grrand  Canal  and  Royal 
Canal,  herein  bequeathed  to  my  sons,  Lundy,  James,  and 
Simon,  as  wdl  as  my  interest  and  estate  in  the  lands  of 
Seskin  Ryan  bequeathed  to  my  son  Lundy  on  the  death  of 
his  mother,  and  likewise  the  ground  rents  of  three  houses 
in  Sackville  Street  bequeathed  by  me  herein  to  my  sons, 
James  and  Simon,  I  wul,  order,  and  direct  that  all  said  be- 
quests shall  stand  and  hold  good  to  them,  Lundy,  James, 
and  Simon,  oulj  on  condition  of  well  and  truly  paying,  or 
causing  to  be  paid,  the  several  le^gacies  herein  directed,  and 
discharging  with  fidelity  the  different  trusts  by  this  will 
committed  to  them."  My  Lords,  the  words  which  are  im- 
portant here,  the  words  which  are  said  to  create  an  express 
trust,  are  these,  *'on  condition  of  well  and  truly  paying,  or 
causing  to  be  paid,  the  several  legacies  herein  directed," 
and  ^^discharging  with  fidelity  the  different  trusts  by  this 
will  committed  to  them." 

Now,  let  me  examine  each  of  those  two  clauses  separately. 
I  will  take  first  the  clause  ^^on  condition  of  well  and  traly 

Saying,  or  causing  to  be  paid,  the  several  legacies  hereia 
irected."  My  Lords,  ittappears  to  me  not  to  be  necessary 
to  decide  it,  but  if  it  were,  I  should  doubt  very  much  whether 
the  word  "legacies"  as  here  used  could  include  and  cover 
the  annuity  given  to  the' widow.  There  is  no  doubt  that  the 
word  "legacy"  is  suflBicient  to  include  an  annuity,  but  it  is 
a  word  ancipitis  usus,  which  sometimes  may  include  an  an- 
nuity,  and  sometimes  may  not;  whether  it  does  so  or  not 
depends  upon  the  context.  Now  it  seems  to  me  in  the  high- 
est degree  irrational  to  suppose  that  the  estate  and  interest 
in  Seskin  Ryan  was  meant  by  the  testator  to  be  bequeathed 
to  his  son  Lundy  at  the  death  of  his  mother,  on  condition  of 
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well  and  trnly  paving  the  annnity  given  to  the  mother  for 
her  life,  when  as  I  have  said,  she  had  the  whole  of  the  rents 
of  Seskin  Ryan  herself  for  her  life — I  therefore,  if  it  were 
necessary  to  decide  it,  shoold  hesitate  long  before  I  coald 
hold  that  the  word  "  legacies  "  here  inclnded  that  anDuity. 

Bat  let  me  suppose  it  does  inclnde  that  annuity:  Is  this 
an  express  trust  of  the  land  of  Seskin  Ryan  for  the  purpose 
of  paying  the  annuity)  My  Lords,  I  apprehend  that  it  iS 
not.  It  was  decided,  and  the  decision  has  always  been 
followed  and  never  *qaarrelled  with  since,  in  the  case  [990 
of  Hodge  v.  Churchyard {'\  that  a  devise  of  land  to  pay  a 
sum  of  money  to  A.  B.  was  a  charge,  and  was  not  a  trast 
for  A.  B,  And,  my  Lords,  the  word  "pay"  surely  cannot 
mean  more  than  the  words  "well  and  truly  pay,"  and  the 
words,  "well  and  truly  pay,"  must  mean  simply  on  con- 
dition of  well  and  truly  paying ;  and  therefore,  it  being 
established  law  that  a  devise' to  A.  "paying"  a  sum  of 
money  to  B.  is  not  a  trnst,  but  is  a  charge,  it  must  also 
be  the  law  that  a  devise  to  A.  "to  well  and  truly  pay"  to 
B.  is  not  a  trust,  but  is  a  charge ;  and  a  devise  to  A.,  "on  the 
condition  of  well  and  truly  paying,"  must  be  a  chaise  and 
not  a  trust.  Therefore,  taking  the  word  "legacies"  to  in- 
clude the  annnity,  there  is  here  a  devise  of  the  remainder  of 
Seskin  Ryan  to  the  son,  at  the  utmost  charged  with  the  con- 
dition of  paying  the  annuity,  that  is  to  say,  the  arrears  of 
the  annuity,  to  the  widow. 

Now,  let  me  take  the  other  clause  upon  which,  after  all, 
the  greater  part  of  the  argument  was  rested,  namely,  "dis- 
charging with  fidelity  the  different  trusts  by  this  will  com- 
mitted to  them."  My  Lords,  the  question  is,  not  whether 
a  trast  is  here  referred  to,  for  undoubtedly  a  trust  is  here 
referred  to,  but  whether  this  is  an  express  trust  of  Seskin 
Ryan.  Is  there  here  an  express  trust  of  Seskin  Ryan,  and 
do  these  words  make  the  widow  a  cestui  que  truvl  of  S>'hkiii 
Ryani  My  Lords,  I  cannot  read  the  words  in  any  such 
way.  Thereis  no  doubt  a  condition  here  that  the  devi;^ee, 
in  this  case  the  eldest  son,  is  to  discbarge  with  fidelity  any 
trust  which  by  the  will  has  been  committed  to  him  and  his 
brothers.  But  what  was  the  trust  which  by  the  will  was 
committed  to  him  and  to  his  brothers  1  The  trust  th:it  by 
the  will  was  committed  to  the  sons  was  to  manage  ibe  busi- 
ness for  the  benefit  of  the  mother  and  the  other  members  of 
the  family.  That  was  the  trust; — a  trust  of  the  business, 
and  not  a  trust  of  Seskin  Ryan.  Therefore,  you  have  here, 
not  an  express  trust  of  Seslun  Ryan,  but  a  devise  of  Seskin 
(')  18  Sim.,  71. 
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Ryan  on  the  condition  that  another  trust  is  faithfully  per- 
formed. My  Lords,  what  the  consequence  of  that  may  be, 
what  the  relief  given  under  a  condition  of  that  kind  in  the 
Court  of  Chancery  may  be,  it  is  not  necessary  here  to  con- 
sider. It  is  quite  suflBicient  to  say  that  that  is  not  an  express 
991]  trust  of  the  lands  of  *Seskin  Ryan  within  the  mean- 
ing of  the  25th  section  of  the  Limitation  Act,  the  3  &  4 
Will.  4,  c.  27. 

My  Lords,  that  is  the  whole  of  this  case.  I  should  be 
sorry  to  say  that  a  case  in  which  it  was  necessary  to  constrne 
a  will  of  this  kind  was  a  case  of  clearness,  or  a  case  in  which 
the  conclusion  can  be  arrived  at  otherwise  than  by  spiling 
out  the  construction  with  anxiety  and  trouble ;  but,  naving 
done  so,  and  having  endeavored  to  keep  before  the  mind 
clearly  what  is  the  character  of  the  disposition  in  this  will, 
I  am  obliged  to  say,  speaking  judicially,  that  there  is  not 
established  here  any  trust  Whatever,  within  the  meaning  of 
the  26th  section,  upon  the  lands  of  Seskin  Ryan.  Therefore, 
my  Lords,  I  should  propose  to  your  Lordships  to  reverse 
the  decision  of  the  Master  of  the  KoUs  so  far  as  regards  the 
part  of  the  decree  by  which  the  declaration  as  to  the  lands 
of  Seskin  Ryan  is  made,  and  also  that  part  which  declares 
that  the  ''  costs  of  the  said  plaintiffs  and  aefendants  are  pay- 
able out  of  all  the  property  which  the  said  Lundy  Foot, 
James  Foot,  and  Simon  Foot,  or  any  of  them  took  under 
the  will  of  the  said  Jeffrey  Foot,  subject  to  and  bound  bv 
the  express  trust  above  declared."  That  will  leave  stana- 
ing  the  declaration  that  the  defendants  are  ^'  entitled  to  their 
costs  incurred  in  this  cause,  up  to  and  including  this  hear- 
ing, such  costs  to  be  taxed  by  the  Taxing  Master."  How 
those  costs  shall  be  provided  for  must  be  dealt  with  after- 
wards in  an  administration  suit.  My  Lords,  I  think  that 
the  appellants  ought  also  to  have  their  costs  of  this  appeal. 

Lord  O'  Hagan  :  My  Lords,  in  this  case  there  is  no  dis- 
pute as  to  facts,  and  there  is  in  my  view  only  one  question 
of  law. 

It  is  conceded  in  the  judgment  of  the  Master  of  the  Rolls, 
and  has  not  been  denied  m  this  House,  that  the  claims  of 
the  respondents  are  barred  by  the  statute  unless  there  be  an 
express  trust  excepting  them  from  its  operation.  The  ap- 
pellants contend  that  there  is  no  such  trusty  nor  any  trust  at 
all,  nor  any  charge  upon  the  premises  sought  to  be  aflfected. 
The  respondents  insist  that  they  are  bound  by  an  express 
trust,  and  on  this  ground  only  the  decree  we  are  consider- 
ing was  founded.  It  does  not  seem  to  me  necessary  to  the 
992]    case  of  the  appellants  that  they  should  establish  *the 
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non-existence  of  a  charge ;  it  is  enough  for  the  cootentioD  if 
tliere  was  a  charge  merely,  and  not  such  a  trast  as  the  stat- 
ute  contemplates.  It  does  not  concern  them  that  in  an  ordi- 
nary administration  suit  the  appellants  might  have  obtained 
relief  (indeed  have  obtained  relief)  without  special  reference 
to  the  lands  of  Seskin  Kyan. 

My  Lords,  I  have  the  most  sincere  respect  for  the  distis- 
gnished  judge  who  ruled  in  favor  of  the  respondents ;  but 
after  considering  the  matter  with  great  ansiety  and  care — I 
feel  compelled  to  differ  from  him — I  find  no  language  in  the 
will  of  Jeffrey  Foot  binding  Seskin  Ryan  with  an  express 
trust  for  the  annuitant  whom  they  represent.  That  will  is 
a  coufnaed  and  inartistic  paper,  the  provisions  of  which  are 
not  always  clear  or  always  consistent  with  each  other;  but 
looking  as  well  to  its  general  purpose  as  to  its  particular 
indications  of  intention,  and  applying  to  it  the  canons  of  con- 
Btmction  on  which  the  respondeDls'  counsel  have  ably  relied, 
I  cannot  discover  in  the  bequest  of  the  annuity,  or  iu  any  of 
the  passages  which  have  a  possible  relation  to  It,  the  ele- 
ments of  an  express  trust.  Such  a  trust  must  be  created  eo 
nomine^  or  by  the  gift  to  the  trustee  of  property  not  merely 
charged  with  or  subject  to  a  payment,  but  so  dedicated  by 
clear  and  distinct  words  as  to  fix  on  the  trustee  a  fiduciary 
obligation  to  apply  it  for  that  special  purpose.  It  is  not 
enough  that  he  snould  be  personally  required  to  make  the 
payment  and  entitled  to  benefit  if  he  make  it,  or  rendered 
liable  to  penal  consequences  if  he  fail  to  do  so.  The  devise 
must  bind  the  property  in  his  hands  and  cast  on  it  a  direct 
liability  to' the  cestui  que  trust. 

This  is  the  doctrine  very  clearly  enunciated  by  Vice-Chan-  ■ 
cellor  Wigram  in  FVancis  v.  Grooer  (')  as  to  a  will  in  which 
the  testator  used  the  following  words:  "I  hereby  charge 
and  make  liable  all  my  freehold  and  leasehold  estates  to  the 
payment  of  the  said  several  annuities  given  by  this  my  wilL" 
And  Sir  James  Wigram  said :  "  Where  an  annuity  is  given 
by  will  and  the  real  estate  of  the  testator  is  charged  with 
the  payment  of  it:  and  then  the  estate  is  simply  devised 
chat^d  with  the  payment  of  the  annuity,  my  opinion  is, 
that  this  is  not  a  case  of  express  trust  witliiii  tlie  25ih  ijec- 
tioD  of  the  statute.  It  is  a  bequest  or  di-vLse  which  creates 
*a  liability  in  favor  of  the  annuitant,  but  it  does  not  [993 
impose  anv  fiduciary  character  on  the  d'-visce," 

And  to  tne  same  effect  is  the  judgment  uf  Lord  Weetbury 

ia  Dic&eTison  v.  Teasdalei^),  "Tne  words  'i^xi>i-ess  trusi' 

in  the  statute  are  used  by  way  of  opposilinii  to  trusts  artaiilj 

(>)  5  Htre,  89 1  IB  L.  J.  Cb.,  99.  (*)  1  De  G.  J.  i 
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by  implication,  trusts  resulting,  or  trusts  by  operation  of 
law.  Two  things  must  combine  here.  There  must  be  a 
trustee  with  an  express  trust  and  an  estate  or  interest  in 
lands  vested  in  the  trustee,  and  which,  therefore,  the  trnst 
must  affect.  The  sublect- matter  of  the  trust  is  to  be  dealt 
with  in  conformity  with  the  trust."  And  to  the  same  effect 
are  Jacquet  v.  Jacqueti^)  and  other  cases. 

Now,  reading  the  will  of  Jeffrey  Foot  in  the  light  of  these 
authorities,  and  assuming  that  I  have  correctly  formulated 
the  principle  which  they  sustain,  I  am  of  opinion  that  the 
respondents  fail  to  establish  any  express  trust  within  the 
meaning  of  the  statute.  Various  trusts  the  testator  did  un- 
doubtedly create  for  various  purposes,  and  in  the  interest 
of  various  individuals ;  but  the  passages  on  which  the  conn- 
sel  for  the  respondents  principally  or  altogether  relied  in 
support  of  their  argument  appear  to  me  quite  inadequate  to 
commend  it  to  the  assent  of  your  Lordships.  The  first  of 
these,  after  the  introduction  which  has  been  stated  already 
by  my  noble  and  learned  friend  the  Lord  Chancellor,  the 
first  passage  really  relied  upon  was  this:  ''I  leave  and  be- 
queath to  my  dearly  beloved  wife,  Elinor  Foot,  otherwise 
Williams,  four  hundred  pounds  per  annum,  to  be  paid  to 
her  during  her  viduity  and  no  longer,  in  equal  half-yearly 
payments,  out  of  the  profits  and  issues  of  my  trade  and  busi- 
ness, commencing  from  the  day  of  my  death,  to  be  hereafter 
carried  on  and  conducted  by  my  three  elder  sons,  Lundy 
Foot,  James  Foot,  and  Simon  Foot,  in  trust  for  the  benefit 
of  my  said  wife  and  children,  as  here  and  hereinafter  di-. 
rected,  as  likewise  out  of  all  profits  arising  from  all  and 
every  part  of  my  estate  and  property  whatsoever,  said  an- 
nuity  to  be  paid  to  my  wife  in  equal  half-yearly  payment*, 
commencing  from  the  day  of  my  death." 

Now  the  respondents  may  have  good  ground  for  contend- 
ing that  by  these  words  th§  annuity  of  the  widow  was  charged 
not  only  on  the  profits  and  issues  of  the  trade  and  business, 
994]  but  likewise  *on  all  profits  arising  from  all  and  every 
part  of  the  testator's  estate,  including  Seskin  Ryan.  It  may 
be  so,  although  the  reasons  which  have  been  given  by  the 
Lojd  Chancellor  to  the  contrary,  which  I  shall  not  repeat,  are 
very  persuasive  and  powerful.  But  your  Lordships  are  not 
required  to  say  whether  it  be  so  or  not.  And  however  this 
may  be,  I  do  not  conceive  that  there  is  any  pretence  for 
alleging  the  creation  of  an  express  trust  by  this  passage  only. 
A  charge  it  may  create ;  but  nothing  more.  "A  liability  in 
favor  of  the  annuitant,"  in  Sir  James  Wigram's  words,  it 

(»)  27  Beav.,  832. 
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may  impose ;  but  the  charge  and  the  liability  do  not,  together, 
amount  to  an  express  trust  or  establish  the  fiduciary  rela- 
tion which  such  a  trust  implies.  The  charge  is  general ;  the 
liability  afifects  everything  bequeathed  or  devised.  There 
is  no  specific  subject-matter  to  which  the  right  of  the  annu- 
itant attaches,  devoted  to  the  discharge  of  her  annuity. 

The  provision  as  to  half-yearly  payments  carries  the  case 
no  fartner  than  that  discussed  before  Vice- Chancellor  Wig- 
ram,  by  which  all  the  testator's  estates  were  made  liable  to 
the  payment  of  the  annuities ;  and  certainly  no  farther  than 
that  in  the  case  of  Hodge  v.  Churchyard{^\  to  which  my 
noble  and  learned  friend  has  referred,  where  the  word  "pay- 
ing" attached  to  the  estate  devised  was  held  to  create  a 
charge  but  not  a  trust.  Those  cases  have  not  been  and  can- 
not be  called  in  question ;  and  I  cannot  distinguish  them, 
and  the  others  to  which  I  have  referred,  from  that  which  is 
now  before  your  Lordships. 

The  testator  afterwards  gives  his  widow  a  life  estate  in 
the  lands  of  Seskin  Ryan,  which  it  is  sought  to  charge,  in 
addition,  with  the  annuity;  and  then  comes  a  clause  on 
which  the  repondents  have  most  strongly  relied :  "  And  as  to 
the  moneys  arising  from  the  sale  of  Holly  Park,  and  as  to  my 
shares  or  stock  in  Grand  Canal  and  Koyal  Canal  herein  be- 
queathed to  my  sons  Lundy,  James  and  Simon,  as  well  as  my 
interest  and  estate  in  the  lands  of  Seskin  Kyan,  bequeathed 
to  my  son  Lundy  on  the  death  of  his  mother,  and  likewise  the 
ground  rent  of  three  houses  in  Sackville  Street  bequeathed 
by  me  herein  to  my  sons  James  and  Simon,  I  will,  order, 
and  direct  that  all  said  bequests  shall  stand  and  hold  good 
to  them,  Lundy,  James,  and  Simon,  only  on  condition  of 
well  and  *truly  pajj^ing,  or  causing  to  be  paid,  the  [995 
several  legacies  herein  directed,  and  discharging  with  fidelity 
the  different  trusts  of  this  will  committed  to  them.''  The 
words,  ''on  condition,"  have  been«aid  to  create  a  trust,  as 
indicating  that  the  three  sons  had  cast  on  them  the  duty  of 
discharging  the  legacies,  including  the  annuity.  I  do  not 
pause  to  consider  the  suggestion  that  the  annuity  could  not 
properly  be  regarded  as  a  legacy,  or  the  effect  of  the  words 
in  creating  a  condition  at  common  law.  It  seems  to  me 
enough  to  repeat  that  there  is  nothing  here  to  impose  a  fidu- 
ciary obligation  on  trustees  to  satisfy  a  trust  out  of  the  sub- 
ject-matter dedicated  to  it ;  and  that,  so  far  as  I  know,  there 
IS  no  authority  for  affirming  the  creation  of  an  express  trust, 
binding  a  particular  estate,  from  an  imposition  of  collateral 

0)  16  Sim.,  71. 

24  Eng.  Rep.  75 
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duties,  and  a  general  direction  that  a  testator^  a  purposes 
should  be  carried  into  effect.  The  words  "on  condition" 
mayor  majy  not  import  a  trust  according  to  their  collocation 
in  the  sentence.  This  was  admitted  by  Mr.  Southgate;  and 
we  can  easily  imagine  the  use  of  them,  with  the  effect  of 
compelling  the  payment  of  a  particular  charge  out  of  a  par- 
ticular estate  for  a  specified  purpose,  as  expressly  imposing 
a  trust.  But  here  we  have  nothing  of  the  kind,  and  I  do 
not  see  how  the  respondents'  argument  is  helped  by  them 
in  any  way. 

This  is  the  second  material  passage  which  is  relied  upon ; 
and  the  third  is  this  :  "And  I  hereby  direct  that  a  schedule 
of  all  my  effects  and  property  of  what  nature  soever  may  be 
taken,  as  soon  as  possible  after  my  decease,  and  copies  of 
same  given  to  my  wife  and  to  all  my  trustees  and  executors, 
and  then  all  such  properties  contained  in  such  schedule,  and 
duly  witnessed,  shall  become  the  sole  property  of  my  three 
sons,  Lundy,  James,  and  Simon,  on  paying  and  discharging 
as  aforesaid  the  different  legacies  and  trusts  in  this  my  will." 
The  words  "paying  and  discharging"  are  very  strongly 
relied  upon  indeed  in  the  judgment  of  the  Master  of  the 
Rolls — more  strongly  than  almost  anything  else  as  creating 
an  express  trust ;  but  the  observations  I  have  made,  and  the 
cases  1  have  cited,  appear  to  me  to  deprive  them  of  anv  such 
effect.  For  the  reasons  already  given  by  my  noble  and 
learned  friend,  it  seems  more  than  doubtful  whether  this 
clause  had  any  relation  whatever  to  Seskin  Ryan.  Appa- 
996]  rently  it  had  no  such  relation  at  *all,  but  even  if  it 
had  such  relation,  whatever  personal  claims  the  words  might 
give,  whatever  personal  liabilities  they  might  establish  in 
many  people  with  different  rights,  they  do  not  in  my  view 
in  any  way  attach  to  the  specified  subject-matter  of  a  trust 
the  necessity  of  fulfilling  it.  "Paying  and  discharging" 
cannot  have  a  greater  effect  than  has  been  judicially  attrib- 
uted to  "paying"  in  similar  circumstances.  The  passage, 
like  that  which  preceded  it,  distinguishes  between  the  "lega- 
cies "  and  the  "  trusts  "  of  the  will.  If  the  reasoning  I  have 
presented  is  correct,  the  antecedent  portions  of  the  in- 
strument created  no  "trust"  as  to  the  annuity,  but  at 
most  a  charge.     The  words  "paying  and  discharging"  can 

father  from  them  no  force  for  the  respondents  purpose, 
t  is  not  necessary  in  order  to  give  them  a  reasonable  appli- 
cation that  we  should  hold  the  annuity  a  "trust"  rather 
than  a  "legacy." 
I  shall  not  pirther  discuss  the  provisions  of  the  will  after 
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the  exhaustive  treatment  of  them  by  my  noble  and  learned 
friend  on  the  woolsack  as  to  the  general  scheme  of  the  will, 
and  as  to  the  devise  of  Seskin  Kyan,  and  the  general  devise 
to  the  trustees  excepting  it.  If  the  portions  of  it  to  which  I 
have  referred  do  not  support  the  judgment  of  the  court  be- 
low, it  certainly  contains  no  others  on  which  the  respondents 
can  successfully  rely. 

I  shall  only  add  that  the  cases  cited  by  the  respondents 
appear  to  me,  when  well  considered,  to  tell  the  other  way. 
On  the  Wax  Chandlers^  Case^  I  need  not  observe  I  do  not 
think  that  it  has  any  specific  reference  to  the  case  now  be- 
fore your  Lordships.  So  far  as  regards  the  general  remarks 
of  the  noble  and  learned  Lord  who  presided  in  this  House 
when  that  judgment  was  given,  those  general  remarks  ap- 
pear to  me  rather  to  sustain  the  contention  on  the  part  of 
the  appellants. 

Great  reliance  was  placed  in  the  court  below,  and  a  good 
deal  here  also  by  the  respondents,  upon  an  Irish  case,  which 
is  very  well  known  and  very  generally  accepted,  the  case  of 
Dillon  V.  Cruise  (*),  before  I^rd  Plunket.  That  case  was 
rightly  decided,  but  it  appears  to  me  to  have  been  wholly 
different  from  the  case  before  your  Lordships,  and,  in  con- 
trast with  it ;  it  appears  to  me  to  illustrate  and  establish  the 
true  doctrine  of  the  law  on  the  other  side.  It  takes  precisely 
the  distinction  on  which  I  have  endeavored  *to  insist  [997 
between  a  charge  and  an  express  trust,  and  it  indicates  the 
conditions  necessary  to  the  creation  of  the  latter.  Lord 
Plnnket  says  of  the  testator,  '^He  devises  his  estates,  both 
freehold  and  chattel,  to  his  wife  Eleanor,  his  three  sons  and 
two  daughters,  to  be  divided  between  them  after  payment 
of  his  debts,  which  he  had  in  a  previous  part  of  his  will  di- 
rected to  be  paid,  so  that  it  is  not  merely  a  devise  subject  to 
debts,  nor  a  devise  charged  with  debts,  but  he  directs  the 
debts  to  be  paid  in  the  first  instance.  It  is  not  merely  the 
ordinary  case  of  a  partv  devising  his  property  subject  to  his 
debts,  but  the  testator  here  gives  precise  and  special  direc- 
tions with  respect  to  the  payment  of  them,  and  devises  in 
such  a  form  as  to  impose  upon  the  devisees  the  obligation 
of  making  the  actual  payment  of  them  before  they  can  de- 
rive any  benefit  from  his  property.  It  has  been  admitted 
by  the  counsel  for  the  defendants  that  this  is  an  express 
trnst  for  the  payment  of  debts  within  the  meaning  of  the  au- 
thorities on  the  subject.'^  Lord  Plunket  afterwards,  in  a 
passage  which  I  may  as  well  refer  to,  uses  the  word  '^  con- 

(')  8  Ir.  Eq.  Bep.,  70. 
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dition,"  and  speaks  of  the  devise  as  being  "on  condition" 
of  paying  the  debts.  He  says  ('),  "Now  here  is  an  express 
trust  for  the  payment  of  debts,  not  resting  merely  on  those 
cases  which  decide  that  a  devise  of  land  subject  to  the  pay- 
ment of  debts,  or  a  devise  charged  with  the  payment  of 
debts,  creates  an  express  trust  in  the  consideration  of  a  court 
of  equity — but  here  there  is  an  express  devise  upon  the  con- 
dition of  paying  the  debts,  to  parties  who  are  to  take  no 
benefit  from  that  devise  until  the  debts  are  paid,  and  there 
is  a  direction  to  have  the  property  applied  in  payment  of 
those  debts  in  the  first  instance."  No  doubt  Lord  Plunket 
speaks  here  of  the  devise  being  on  condition  of  paying 
the  debts,  but  he  repeats  that  there  is  a  dii^ection  to  ap- 
ply the  property  in  payment  of  them  in  the  first  instance; 
and  that,  until  the  payment,  the  devisees  were  to  take  no 
benefit.  These  provisions  in  that  will  created  a  clear  ex- 
press trust,  and  the  want  of  them  in  this  prevents  the  crea- 
tion of  it. 

So  in  the  case^  of  Thomson  v.  Eastwood  ('),  referred  to  by 
the  learned  Solicitor- General  for  Ireland,  there  was  an  ex- 

§ress  trust  beyond  all  controversy,  and  I  cannot,  I  think, 
98]  better  point  out  my  *own  view  of  the  distinction  be- 
tween that  case  and  this,  and  show  how  again,  by  contrast, 
it  illustrates  the  principle  which  I  venture  to  think  should 
guide  your  Lordships,  than  by  reading  a  few  words  from  my 
own  reported  decision  in  that  case — it  indicates  exactly  the 
view  which  I  at  present  entertain  upon  the  matter  Q.  "An 
express  trust  was  created  by  the  will;  created  in  terms 
and  created  in  effect.  The  testator  appoints  his  youngest 
brother  'to  be  trastee  for  the  following  legacies'— to  be 
trustee  'for'  them,  and  not  'of  them — for  the  administra- 
tion of  them  and  the  payment  of  them,  as  he  afterwards 
directs.  And  then  he  proceeds  to  specify  the  legacies,  in- 
cluding that  with  which  we  have  to  deal,  and  to  provide  for 
the  discharge  of  his  debts  by  his  nephew  and  executor. 
And  having  done  so,  he  proceeds,  '  And  to  enable  him  to  do 
all  this,  I  bequeath  unconditionally  to  him  all  my  estates  in 
the  county  of  Armagh,'  &c.  Now,  did  not  this  will  make 
Charles  Eastwood  a  trustee  eo  nomine  for  the  legacy  in 
question  here!  clearly  it  did,  and  then  the  specification  of 
the  legacies  comes  in  by  way  of  parenthetical  description, 
and  what  the  trustee  is  to  do  'for'  and  about  them  having 
been  set  forth,  the  will  provides,  without  breath  or  pause, 

0)  8  Ir.  Eq.  Rep.,  at  p.  88.  («)  2  Ap.  Gas.,  216 ;  19  Eng.  R.,  48. 

(>)  2  Ap.  Gas.,  at  p.  261 ;  19  Eng.  R,  76. 
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that  ^  to  enable  bim  to  do  all  this,'  be  shall  have  the  Ar- 
magh estates.  It  eeems  to  nie  that  there  is  here,  in  terms,  a 
clear  creation  of  an  express  trnst.  And  if  we  look  to  the 
sabstance  of  the  thing,  we  find  all  the  needfnl  elements  of 
such  a  trnst.  There  is  a  charge.  There  is  a  donee  of  an 
estate  burthened  with  that  charge.  There  is  a  distinct 
declaration  that  he  gets  that  estate  expressly  for  Che  pur- 
pose of  working  out  that  chan;*^,  in  fulfilment  of  the  tes- 
tator's declared  intention.  He  takes  it  subject  to  the 
exigency  of  the  obligation,  and  be  is  therefore  emphatically 
BD  expi-ess  trnstee." 

Now,  reliance  was  placed  upon  that  case  by  the  respond- 
ents; but,  as  I  Lave  said,  it  appears  to  me  that  the  case, 
rightly  understood,  goes  precisely  the  other  way.  There  we 
have  a  trustee  eo  Tiomine — we  have  a  trustee  iu  terms,  and 
we  have  a  trnstee  in  effect,  but  here,  on  the  contrary,  though 
as  to  the  annuity  there  may  be  a  charge,  there  is  no  trustee 
eo  nomine,  there  is  no  declaration  that  he  takes  the  land  for 
the  special  purpose  of  carrying  out  *the  trust,  and  [999 
no  direction  that  from  it  the  trust  shall  be  worked  out  and 
satisfied.     The  distinction  is  plain. 

My  Lords,  I  think  the  authorities  are,  when  well  consid- 
ered, all  one  way.  This  will  is  certainly  ao  obscure  will, 
and  I  do  not  say,  at  all,  having  regard  to  the  opinion  of  the 
learned  judge  in  Ireland,  for  whom  I  have  such  creat  def- 
erence and  respect,  that  it  is  not  a  will  upon  which  legal 
minds  might  come  to  bpposite  conclusions;  but  upon  the 
whole,  having  given  the  matter  my  very  best  considBration, 
I  confess  I  have  no  doubt  at  all,  in  my  own  mind,  that  there 
is  no  express  trnst,  and  therefore  that  the  proposition  of  the 
noble  and  learned  Lord,  the  Ijord  Chancellor,  ought  to  be 
adopted  by  your  Lordships. 

Ijobd  Selborne  :  My  Lords,  the  respect  which  I  feel  for 
the  Master  of  the  Rolls  in  Ireland  induces  me  to  state  fully 
the  grounds  of  my  opinion  in  this  case,  thongh  perhaps  it 
may  be  saperfiuoiis  after  what  has  been  said  by  those  who 
have  preceded  me. 

The  general  scheme  of  this  obscure  will  appears  to  be,  to 
give  a  preference  to  the  widow's  annuity,  the  pecuniary 
legacies,  the  specific  devisee  of  the  houses  in  Iieeson  Str ''t, 
Parliament  Street,  and  Lower  and  Upper  Exchange  Str-.-u-, 
and  the  widow's  life  interest  in  the  lands  of  Seskin  Pyiui 
and  the  Sackville  Street  ground  rents,  over  the  other  tli-ji  > 
sitions  of  the  testator's  property.  In  those  other  disj",-.; 
tions,  the  testator  has  declared  express  trusts,  fortbepayuK'ut 
of  the  annuity  and  the  pecuniary  legacies,  of  bis  property 
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employed  in  the  business  of  a  tobacconist  and  bis  gen- 
eral estate  not  sx)ecifically  given ;  and  he  has  subjected  to 
conditions  (as  to  which,  the  question  is,  whether  they  create 
an  express  trust  for  the  same  purposes,  or  not),  certain  canal 
shares,  given  to  his  three  elder  sons  jointly,  the  reversion  of 
Seskin  Ryan,  given  to  his  eldest  son,  and  the  reversion  of 
the  Sackville  Street  rents,  given  to  his  second  and  third  sons. 
Furthermore,  he  has  directed  the  sale,  and  the  investment 
and  accumulation  of  the  proceeds,  of  a  particular  part  of 
his  real  estate  not  specifically  devised,  called  Holly  Park, 
until  all  the  provisions  of  his  will  are  carried  into  effect ;  after 
which  (and  subject  to  the  same  conditions  which  affect  the 
1000]  *canal  shares  and  the  reversions),  such  proceeds  are 
to  go  to  the  three  elder  sons ;  who  are  also  made  his  gen- 
erau  or  residuary  devisees  and  legatees,  in  the  event  of  their 
paying  all  the  legacies,  and  discharging  all  the  trusts  of 
the  will. 

This  being  the  scheme  of  the  will,  it  was  argued  for  the 
respondents,  and  it  has  been  decided  by  the  Master  of  the 
Bolls  in  Ireland,  that  the  combined  effect  of  the  clause  by 
which  the  widow's  annuity  is  given,  and  of  the  conditions 
connected  with  the  gifts  to  the  three  elder  sons,  is  to  cre- 
ate an  express  trust  of  the  canal  shares  and  the  reversions  of 
the  lands  of  Seskin  Ryan  and  the  Sackville  Street  rents, 
for  the  payment  of  the  widow's  annuity  and  the  pecuniary 
legacies. 

The  first  point  to  be  considered  is,  what  is  the  proper  in- 
terpretation of  the  words  which  direct  the  widow's  annuity 
to  be  paid,  not  out  of  the  profits  of  the  business  only,  bnt 
"  likewise  out  of  all  profits  arising  from  all  and  every  part 
of  my  estate  and  property  whatsoever"  ?  The  sentence, 
which  ends  with  these  words,  is  immediately  preceded  by  a 
declaration  of  the  trusts  on  which  the  testator  gave  his  gen- 
eral estate  (described  as  *'  all  my  estate  and  property,  real 
and  personal,  of  every  kind,  save  and  except  such  parts 
thereof  as  are  hereby  otherwise  specifically  devised")  to  his 
trustees  Shaw  and  Franks,  "upon  trust  to,  for,  and  upon 
the  several  uses,  intents,  and  purposes  hereinafter  men- 
tioned, expressed,  and  declared  of  and  concerning  the  same"; 
the  gift  of  the  annuity  being  then  introduced  by  a  videlicet 
("that  is  to  sav"),  and  being  followed,  after  the  words  in 
question,  by  gifts  of  pecuniary  legacies  to  the  younger  chil- 
dren. That  these  words,  "  all  and  every  part  of  ray  estate 
and  property  whatsoever,"  cannot  here  be  intended  in  the 
full  universality  of  their  literal  meaning,  seems  to  me  to  be 
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E roved  by  the  facts,  that  certain  specific  chattels,  and  a 
oase  in  l/^son  Street,  are  a^rwarda  ^iren  absolntelT  to 
tbe  widow  heraelf ;  and  that  there  are  likewise  given  abso- 
lutely to  the  three  elder  sons  a  house  and  stable- yard,  and 
Xo  the  eldest  son  four  other  houses,  which  are  not  made  snb- 
jt^ct  to  the  same  conditions  with  the  rest  of  the  gifts  to  them  ; 
and  which,  therefore  (on  the  principle,  "Expressio  unius 
GEclusio  est  alterius'"),  moat  nave  been  meant  to  be  free 
from  those  conditions. 

^Language,  of  like  seeming  nniversality,  is  also  [lOOl 
found  io  the  residuary  clause;  where  the  testator  directs 
a  schedule  to  be  made,  as  soon  as  possible  after  his  death, 
(of  what  he  describes  as)  "all  my  effects  and  property, 
of  what  nature  soever";  and  proceeds  to  say,  that  "all 
each  properties  contained  in  such  schedule  shall  become  the 
sole  property  of  my  three  sons,  Lnndy,  James,  and  Simon, 
on  paying  and  dischai^ng  the  different  legacies  and  trusts 
in  this  my  will ;  and  in  such  case  I  hereby  nominate,  con- 
stitute, and  appoint  them,  the  said  Lnndy,  James,  and  Si- 
mon, my  residaary  legatees."  The  testator  cannot  have 
meant,  by  this  clause,  to  take  away  what  he  had  before  spe- 
cifically given  to  the  widow,  and  to  Lnndy  only,  and  to 
James  and  Simon  withont  Lundy;  nor  does  it  seem  to  me 
possible  to  constrne  it  distributively,  with  reference  to  what 
jiad  been  already  given  to  the  three  sons  or  some  of  them, 
or  so  as  to  sever  the  gift  of  the  residue  from  that  of  the  whole 
scheduled  property. 

Taking  into  consideration  the  entire  Will,  I  am  satisfied 
that  by  the  langnage,  both  of  the  directions  for  payment  of 
the  annuity,  and  of  the  residuary  clause,  the  testator  meant 
nothing  else  than  the  universum  of  the  property  dedicated 
to  the  general  purposes  of  his  will ;  that  is,  the  property  in 
the  business,  and  the  general  real  and  personal  estate  not 
"  otherwise  specifically  devised." 

This  being  so,  I  am  unable,  before  arriving  at  the  condi- 
tional clause,  applicable  to  the  canal  shares,  and  the  Seskin 
Ryan  and  Sackville  Street  reversions,  to  discover  so  mnoh 
even  as  a  charge  upon  those  portions  of  the  testator's  prop- 
erty. There  can  be  no  doubt  that  by  this  conditional  clause 
the  testator  intended  to  take  some  additional  security  for 
the  payment  of  the  legacies  (in  which  I  think  it  best  to  as- 
some  the  annuity  to  be  included),  and  I  think  that  a  court 
of  equity  can,  and  will,  find  the  means  of  accomplishing  that 
purpose.  But  it  is  a  purpose  which  might  as  well  be  effect- 
uated by  a  charge  as  oy  a  trust.     It  would  be  inconsistent 
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with  the  diversity  of  intention  and  disposition  apparent  on 
the  face  of  the  will,  to  jsnppose  that  the  testator  meant  merely 
to  create  one  general  trust  of  all  these  properties,  for  the 
payment,  in  tne  first  instance,  of  the  annuity  and  legacies. 
His  affairs  were  not  in  such  a  state  as  to  make  it  probable 
that  he  would  think  this  necessary  for  any  practical  purpose ; 
1002]  and  the  question  which  *has  arisen,  under  the  Stat- 
ute of  Limitations,  cannot  be  supposed  to  have  been  then  at 
all  in  his  contemplation. 

The  words  to  be  construed  are :  that  the  bequests,  men- 
tioned in  the  clause,  ''shall  stand  and  hold  good  to  tbem, 
Lundy,  James,  and  Simon,  only  on  condition  of  well  and 
truly  paj^ing,  or  causing  to  be  paid,  the  several  legacies 
herein  directed,  and  discharging  with  fidelity  the  different 
trusts  by  this  will  committed  to  them."  The  "different 
trusts"  here  referred  to  are  found  in  the  prior  parts  of  the 
will.  They  are  express  trusts  of  the  business  and  of  the 
proceeds  of  the  sale  of  Holly  Park.  Of  the  former,  the 
three  elder  sons  were  made  trustees,  of  the  latter  they  were 
also  made  trustees,  jointly  with  the  widow  and  Shaw  and 
Pranks.  The  condition,  so  far,  is  for  the  fulfilment  of  these 
particular  trusts ;  and  to  fasten,  by  reason  of  it,  a  new  "ex- 
press trust"  upon  other  property  of  which  the  sons  were 
not  otherwise  made  trustees,  would  be  an  implication,  un- 
necessary in  my  judgment,  and  (if  so)  not  justined  by  sound 
principles  of  construction. 

It  only  remains  to  consider  the  other  branch  of  the  con- 
dition:— "well  and  truly  paying,  or  causing  to  be  paid, 
the  several  legacies  herein  directed:" — premising  (what  is 
equally  applicable  to  the  "  discharge  of  the  trusts  committed 
to  them,")  that  it  is  evidently  not  a  condition  precedent  to 
the  vesting  of  the  bequests  in  the  sons ;  nor  is  there  any  gift 
over  to.  make  it  effective  as  a  condition  subsequent.  It 
must,  therefore,  if  effectual  at  all,  be  either  charge  or  trust: 
and  being  so,  I  cannot  distinguish  the  present  case  from 
Hodge  v.  Churchyard {^\  because  (though  the  word  "con- 
dition" was  not  in  that  will),  it  was  used  in  the  judgment 
of  Sir  Launcelot  Shad  well  in  a  manner  which  proves  that  he 
would  not  have  considered  its  addition  to  make  anv  dif- 
ference. The  gift  there  was  of  lands  to  a  tenant  for  life  and 
remainderman  "  paying  to  "  the  testator's  wife  and  daughter 
certain  annuities.  The  Vice-Chancellor  said:  "The  word 
'  paying '  creates,  not  a  trust  but  a  charge  or  condition ;  and 
therefore  the  plaintiffs  claim  is  barred  by  the  statute." 

(»)  16  Sim.,  71. 
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Hu^hts  T.  KeUi^\  and  Proud  v.  Proud {*)  appear  to  me 
to  involve  tbe  same  principle  of  decision,  and  to  these 
other  anthorities  might  be  added.  The  cases  chiefly  relied 
*npon  by  the  respondenta,  Dillon  v.  Oruise{*),  and  [1003 
TAe  Atiorney-Oeneral  v.  The  Wax  Chandlers'  Company  {'), 
are  not  eqnallj  in  point.  In  l>illon  v.  Cruise(^)  an  express 
(mat  was  created,  oy  clear  words,  very  difEerent  from  those 
of  the  present  will.  In  Attorney-Oeneral  v.  The  Wax  Chand- 
'  lers*  Uompanyi^)  nothing  more  was  determined  than  that 
when  the  whole  rents  and  profits  were  directed  to  be  em- 
ployed for  charitable  purposes,  so  as  to  leave  no  enrplus 
which  the  company  conld  take  for  its  own  benefit,  words  of 
condition  were  samcient  to  create  a  trast. 

On  the  whole,  my  opinion  ia,  that  this  is  a  case  of  charge, 
and  not  of  express  trnst ;  and  that  the  decree  of  the  Master 
of  the  Bolls  of  Ireland  ought  to  be  varied  as  asked  by  the 
appeal. 

LoED  Blackburn  :  My  Lords,  I  agree  in  the  proposed 
jadgment.  I  think  the  only  question  in  this  case  is,  whether 
Seskin  Ryan  was  given  on  express  trust ;  for  if  not  the  Stat- 
ute of  limitations  is  a  bar. 

I  will  not  detain  yoor  Lordships  by  saying  anything  as  to 
tbe  terms  of  this  will  farther  than  that  they  are  confused, 
and  that  it  is  not  in  aome  respects  easy  to  guess  what  the 
testator  really  wished  to  say.  He  may  have  so  expressed 
himself  as  to  make  the  reversion,  after  the  life  interest  givea 
to  his  wife,  in  the  lands  of  Seskin  Ryan  a  security  for  the 
arrears  of  the  annuity  bequeathed  to  her  for  her  life  (though 
it  ia  improbable  that  he  really  meant  this),  and  a  court  of 
equity  might  consequently  be  bound  to  treat  the  person  in 
possession  of  Seskin  Ryan  as  bound  in  conscience  to  pay 
those  arrears,  and  so  make  him  in  one  sense  hold  the  lands 
on  a  trust.  It  is  not  necessary  to  decide  this,  for  this  would 
be  a  trnst  created  bv  the  court,  not  an  express  trust. 

I  do  not  repeat  the  authorities  already  cited  by  the  noble 
and  learned  Lords  who  have  spoken.  I  think  they  all  are 
consistent.  No  technical  words  or  terms  of  art  are  required 
to  create  an  express  trust ;  but  it  ii,  1  think,  u'l  i-~-:iry  [li.it 
there  should  be  an  expressed  inti-nrimi  to  ivly  on,  and  plare 
confidence  in.  the  persona  to  wlmm  {\\^  prfii>erty  ia  given. 
that  they  will,  aa  trustees,  apply  it  to  fulfil  the  intentions  uC 
the  testator.  Now,  I  thinK  *tli>Te  is  not  to  be  """' 
found  expressed  in  this  will  anything  showing  a  oonl 

(')  8  D.  4  W«r.,  482.  1')  3  Ir.  E^.  Hep..  7". 

(*)  8SBe.T.,284.  (■)  Lnw  Rpp.,  6  II,  L.. 

24  ENa.  Rep.  76 
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Qoulton,  the  snm  of  £2,100,  the  price  of  the  Cornwall  prop- 
erty sold  by  NicoUs  to  Bennett,  being  paid  to  Nicolls  by  a 
Mr.  Radcliae,  Bennett's  solicitor  in  the  business,  but  who 
also  acted,  in  the  matter  of  the  conveyance,  for  Nicolls. 
Upon  the  completion  of  the  purchase  200  shares  described, 
as  above  stated,  as  "fully  paid-up  shares,"  were  handed 
to  Nicolls,  who  alleged  that  ne  received  them  as  trustee  for 
Bennett,  and  in  that  character  only.  The  certificates  of  the 
shares  were  handed  to  Bennett  himself.  These  200  shares 
had  been  in  the  possession  of  other  individuals  before  they 
were  held  by  Goulton.  When  he  was  in  possession  of  them 
he  handed  them  to  Nicolls.  The  name  of  Nicolls  was  in- 
serted in  the  register  of  the  company  as  the  holder  of  the 
200  shares.  There  was  a  letter  of  the  secretary  of  the  com- 
pany (a  son  of  W.  J.  Goulton)  addressed  to  Nicolls,  which 
stated,  among  other  things,  that  though  the  shares  in  the 
company  belonged  to  Bennett,  they  had  been  transferred  to 
Nicolls  by  arrangement  of  all  the  parties  connected  with  the 
Cornwall  purchase,  and  so  he  alone  was  entitled  to  vote  at 
meetings.  Accordingly  in  January,  1876,  Nicolls  executed, 
as  a  member  of  the  company,  a  proxy  to  Goulton  to  vote 
for  him  at  the  ensuing  general  meeting.  Nicolls  ne?er, 
until  the  winding-up  or  the  company,  nad  any  reason  to 
know  that  the  shares  had  not  been  fully  paid  up. 
10071  *0n  the  26th  of  March,  1876,  a  petition  was  pre- 
sented, for  wind,ing  up  the  company,  and  Burkinshaw 
was  appointed  the  liquidator.  The  assets  of  the  company 
were  very  small.  Nicolls'  name  stood  in  the  deed  of  trans- 
fer of  the  200  shares  as  that  of  the  person  who  had  agreed 
to  take  them,  subject  to  the  conditions  on  which  the  same 
were  held  by  Goulton,  and  on  the  face  of  the  instrument  of 
transfer  the  transfer  purported  to  be  in  consideration  of  the 
sum  of  £1,000  paid  to  Goulton  by  Nicolls.  Evidence  was 
taken  in  the  case,  but  Bennett  did  not  make  an  affidavit 
The  Chief  Clerk  of  Vice-Chancellor  Hall,  by  his  certificate, 
settled  Nicolls  on  the  list  of  contributories,  and  on  the  3d 
of  December,  1877,  Sir  Charles  Hall,  at  Chambers,  made  an 
order  in  accordance  with  the  certificate.  On  appeal,  the 
Lords  Justices  directed  this  order  to  be  discharged  with  C08t5. 
This  was  an  appeal  against  the  decision  of  the  Lords  Justices. 
Mr.  Dickenson^  Q.C.,  and  Mr.  F,  C.  /.  Miliary  for  the 
appellant:  The  idea  of  the  court  below  was  that  persons 
taking  transfers  of  shares  from  an  original  holder,  which 
shares  were  declared  to  be  fully  paid  up,  could  not  be  held 
liable  to  calls  upon  them ;  and,  larther,  that  thd  company 
was  by  such  declaration  estopped  from  showing  that  the 
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shares  bad  not  been  fully  paid  up.     But  that  would  be^  to 
introduce  a  doctrine  of  equity  quite  contrary  to  the  words  of 
the  statute,  which  absolutely  required  the  shares  to  be  paid 
up,  unless   there  was  a  contract  to  the  contrary  and  that 
contract  had  been  registered.    There  are  several  provisions 
which  affect  this  question  and  show  the  positive  intention 
of  the  Legislature.    First,  t^iere  is  the  section  which  forbids 
the  recognition  of  a  trust  in  shares,  with  which  the  practice 
of  all  companies  agreed.    There  was,  therefore,  no  ground 
for  treating  this  as  a  trust,  for  there  was  a  legislative  refusal 
to  acknowledge  the  existence  of  such  a  thing.    The  memo- 
randum of  association  spoke  of  members  only ;  the  memo- 
randum of  purchase  spoke  only  of  payment  in  cash,  or  scrip 
certificates,  or  fully  paid-up  shares.    Nicolls  accepted  the 
shares,  and  accepted  them  on  the  conditions  on  which  Goul- 
ton  held  them,  and  he  held  them  as  a  member.   Nicolls  allowed 
his  name  to  appear  as  a  member  of  the  company,  *and   [1008 
on  the  29th  of  January,  1875,  signed  a  proxy  appointing  W. 
J.  Groulton  to  act  for  him  at  the  general  meeting  of  the  com- 
pany on  the  1st  of  February,  or  at  any  adjournment  thereof. 
He  nad  thus  done  everything  which  could  exhibit  himself 
to  the  world  as  a  member  of  the  company,  and  he  could  not 
now  be  allowed  to  deny  that  he  was  so.    His  name,  too,  ap- 
peared in  the  proper  list  of  the  persons  holding  shares, 
where  he  was.set  down  as  the  holder  of  200  shares  ;  and  this 
list,  originally  made  out  in  February,  1875,  was  repeated 
with  his  name  included  in  it  in  the  year  1876.     All  the  facts 
went  to  show  that  his  liability  was  complete.    Here,  too, 
the  liability  to  be  enforced  against  him  was  not  on  behalf  of 
the  directors,  but  on  behalf  of  the  creditors  of  the  company ; 
and  BlytKs  Case{')  declared  that  the  25th  section  of  the 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  was  made  in 
favor  of  creditors,  and  did  not  apply  as  between  the  com- 
pany and  shareholders.     In  Pagin  &  OilVs  Case{*)  those 
two  persons  had  received  shares  as  fully  paid-up  shares, 
and  received  them  under  an  arrangement  that  they  should 
accept  these  shares  as  payment  for  inserting  the  company's 
advertisements  in  their  paper;   the  shares  were  not  fully 
paid  up,  and  thev  insisted  that  they  had  incurred  no  liabil- 
ity, but  were  in  fact  creditors ;  but  they  were  held  liable  as 
contributories.    Andress^s  Case{*)  was  exactly  to  tlfe  same 
effect.     [LoBD  Hatherley  mentioned  WaierJiouse  v.  Jamie- 
son  C)  as  showing  that  where  a  shareholder  has  no  reason  to 
suspect  fraud,  but  everything  appears  fair  and  reasonable, 

(»)  4  Ch.  D.,  140.  (»)  8  Ch.  D.,  126. 

O  6  Ch.  D.,  681.  (4)  Law  Rep.,  2  H.  L.,  Sc,  29. 
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he  is  not  bonnd  to  institute  inquiries.]  That  case  does  not 
apply  to  the  present.  No  fraud  is  imputed  here.  Though 
even  where  fraud  was  imputed,  as  in  OaJces  v.  Turquani  {*), 
it  was  declared  that  when  a  man  takes  shares  in  a  com- 
pany he  is  bound  to  make  himself  acquainted  with  its  real 
condition,  and  to  do  so  within  a  reasonable  time.  This  case 
is  unlike  Spargds  Case{^\  for  there  the  payment  for  the 
property  and  the  payment  for  the  shares  were  acts  to  be 
performed  at  the  same  moment,  and  consequently  the  bal- 
ancing of  the  accounts  and  the  payment  of  the  balance  were 
treated  as  payments  in  cash.  Efere  the  reverse  was  the 
1009]  *fact,  and  there  was  nothing  which  could  be  treated 
as  a  payment  in  cash.  And  the  case  of  The  Bahiaand 
San  JfVancisco  Railway  Company  ("),  though  it  appeared  to 
sanction  the  application  of  the  doctrine  of  estoppel,  showed 
that  if  a  man  did  that  which  made  him  appear  as  a  member 
of  a  company  he  was  entitled  to  the  rights  and  subject  to 
the  liabilities  of  one ;  and  there,  too,  he  actually  paid  the 
value  of  the  shares  he  had  purchased.  But  PothergiWi 
Case{*)  does  resemble  the  present,  and  the  rule  established 
there  ought  to  be  applied  here.  There  P.  had  sold  property 
to  the  company,  for  which  he  was  to  be  partly  paid  in  fully 
paid-up  shares.  He  received  some  shares,  but  he  subscribed 
for  other  shares.  These  latter  were  not  paid  up,  and  he  was 
held  liable  as  a  contributory  upon  them,  not  ^oeing  permit- 
ted to  set  ofE  what  was  due  to  him  in  satisfaction,  for  that 
if  he  had  any  agreement  to  that  effect,  it  had  not  been  regis- 
tered according  to  the  25th  section  of  the  act  of  1867,  and 
therefore  could  not  be  enforced.  [Lord  Selborne:  All 
these  were  cases  in  which  the  man  had  done  something  which 
made  him  appear  to  the  rest  of  the  world  to  be  a  share- 
holder. ]  Nicolls  had  done  that  when  he  signed  the  proxy 
claiming  to  exercise  the  rights  and  giving  nimself  trie  de- 
scription of  a  member  of  the  company.  And  he  had  not 
done  anything  which  could  be  set  up  as  a  payment  of  what 
was  due  on  the  shares. 

Mr.  Robinson^  Q.C.,  and  Mr.  E,  Widdringion  Byrne^  iot 
the  respondent :  These  shares  never  had  been  the  property 
of  Nicolls ;  they  were  handed  over  to  him  as  part  or  the 
payment  to  Bennett,  the  representation  being  made  to  him 
that  thfty  were  fully  paid  up.  He  took  them  without  notice 
that  they  were  not  so.  There  was  no  suspicion  of  fraud,  nor 
anything  to  put  the  party  taking  the  shares  upon  inquiry, 

(')  Law  Rep.,  2  H.  L.,  826.  (»)  Law  Rep.,  8  Q.  B.,  684. 

(")  I^w  Rep.,  8  Ch.  Ap.,  407;  6  Eng.         (*)  Law  Rep.,  8  Ch.  Ap.,  270. 
R.,  626. 
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though  even  if  inquiry  had  been  made  the  certificates,  and 
the  retnms  made  under  the  statute,  would  have  afforded  the 
inquirer  no  information  on  the  subject.  On  the  contrary, 
these  documents  would  have  confirmed  everybody  in  the 
belief  that  the  shares  were  fully  paid  up.  So  that  even 
Bennett  could  not  be  said  to  have  had  notice  to  fix  him  with 
liability.  But  there  *was  a  great  distinction  be-  [1010 
tween  !Bennett  and  Nicolls,  and  if  Bennett  had  had  reason 
(which  he  had  not)  to  put  him  upon  inquiry,  Nicolls  had 
had  none  whatever,  and  had  no^  besides,  any  means  of 
making  an  inquiry.  And,  holding  the  shares  merely  as 
trustee  for  Bennett,  who  was  the  person  really  interested  in 
them,  there  was  no  reason  whatever  why  he  should  make 
any  inquiry.  In  Waterhouse  v.  Jamieson{^)  it  was  dis- 
tinctly declared  that  it  was  not  incumbent  on  a  shareholder 
to  suspect  fraud  and  institute  inquiries  where  all  appeared 
fair  and  conformable  to  the  statutes ;  and  that  doctrine  was 
applied  in  favor  of  a  person  who  had  become  a  real  trans- 
feree of  the  shares,  and  had  paid  money  to  the  company  in 
respect  of  them.  Here  Nicolls  was  only  the  nominal  trans- 
feree of  the  shares,  and  had  sworn  that  he  only  held  them 
in  trust  for  Bennett.  The  certificates  here  were  delivered  to 
Bennett,  and  held  by  him.    He  was  a  real  creditor  of  the 

?3r8on  who  transferred  the  shares  to  him,  and  therefore 
agin&  OiWs  Case{*)  and  Andress*8  Case{'),  where  no  real 
doubt  existed  when  the  shares  were  transferred,  could  have 
no  application  here.  Bennett  alone,  by  the  possession  of 
the  certificates,  possessed  the  means  of  knowing  anything 
of  the  real  condition  of  the  shares,  though  even  those  means, 
the  certificates  and  the  statutory  returns  of  the  company, 
would  only  have  confirmed  him  in  his  belief  that  the  shares 
were  fully  paid  up.  In  Spar  go's  Case  {*)  Lord  Justice  Hel- 
lish, referring  to  shares  described  as  fully  paid  up  and  then 
transferred  as  such  to  bona  fide  purchasers,  said  that  they 
"  were  not  liable  to  pay  calls  on  them."  It  is  clear  that  here 
the  respondent  would,  because  of  the  existence  of  a  real  debt 
to  Bennett,  have  a  good  defence  under  a  plea  of  payment, 
and  that  the  company  having,  in  every  document  which  it 
issued,  declared  the  shares  to  be  fully  paid  up,  would  have 
been  estopped,  as  against  a  bona  fide  purchaser  without  no- 
tice, from  repudiating  its  own  repeated  and  solemn  declara- 
tions. The  case  of  The  Bahia  and  San  Francisco  Railway 
Company  {*)  was  a  decision  to  show  that  a  company  would 


(1)  Law  R«p.,  2  H.  L.,  Sc,  29. 
(•)  6  Oh.  D.,  681. 
P)  8  Oh.  D.,  126. 


{*)  Law  Rep.,  8  Ch.  Ap.,  at  p.  410;  5 
Eng.  R.,  6. 
O  Law  Rep.,  3  Q.  B.,  684. 
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be  estopped  from^  so  repudiating  its  own  declarations, 
and  here  the  liquidator  of  the  company  was  so  bound,  for 
1011]  *he  was  really  attempting  to  enforce  what  were  in 
truth  the  claims  of  the  company. 

Mr.  Millar  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  this 
is  a  case  which  comes  before  your  Lordships  under  the 
Winding-up  Acts.  I  mention  that  circumstance  at  the  out- 
set for  the  purpose  of  reminding  your  Lordships  that  accord- 
ing to  the  ordinary  course  of  litigation,  your  Lordships  have 
generally  to  deal  with  cases  in  which  there  are  pleadings, 
making  allegations  upon  the  one  side  and  upon  the  other, 
distinctly  stating  the  issues  raised  between  the  parties ;  and 
after  referring  to  those  pleadings  and  to  the  issues  so  raised, 
it  is  comparatively  an  easy  matter  to  determine  what  evi- 
dence relative  to  those  issues  has  been  adduced,  and  how  far 
the  evidence  has  established  the  issues.  My  Lords,  it  is,  I 
am  sorry  to  say,  altogether  otherwise  in  the  case  of  proceed- 
ings under  the  Winding-up  Acts.  There,  no  issue  is  raised 
between  the  parties ;  they  come  into  court  upon  materials 
brought  together  in  the  very  loosest  way,  and  defects  in  the 
evidence  on  the  one  side  or  on  the  other,  are,  from  time  to 
time,  supplied  as  those  defects  are  noticed.  But  in  proceed- 
ings of  tnat  kind  it  naturally  happens,  and  it  is  within  your 
Lordships'  experience  as  a  thing  or  frequent  occurrence,  that 
matters  are  taKen  for  granted  upon  the  one  side  or  upon  the 
other,  or  that  cases  are  conducted  in  a  mode  which  amonnts 
to  an  admission,  by  the  one  side  or  by  the  other,  of  certain 
facts ;  and  results  are  arrived  at  by  the  court  upon  the  basis 
of  those  admissions,  or  upon  the  basis  of  the  conduct  of  the 
parties  in  the  management  of  the  case.  My  Lords,  it  would 
therefore  be  very  much  to  be  deplored  if  at  the  last  moment, 
when  a  case  comes  before  your  Lordships  involving  impor- 
tant matters  of  law,  the  party  who  felt  himself  in  any  diffi- 
culty in  supporting  his  propositions  of  law  were  to  be 
allowed  to  turn  round,  and  point  to  deficiencies  in  the  evi- 
dence on  matters  of  fact  in  the  court  below,  deficiencies 
which  if  clearly  felt,  and  clearly  pointed  out  in  the  court  be- 
low, must  almost  as  a  matter  of  course  have  then  and  there 
been  remedied. 

Now,  my  Lords,  before  I  refer  to  the  propositions  of  law 
1012]  which  *arise  in  this  matter,  there  is  a  proposition 
of  fact  which  I  wish,  in  the  first  instance,  to  speak  of.  There 
were  here  certain  shares  issued  by  a  company  which  is  now 
in  liquidation,  they  were  issued  as  paid-up  shares,  and  a 
person  of  the  name  of  Q-oulton  received  a  large  number  of 
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those  shares ;  he  was  a  person  who  had  uatered  into  a  con- 
tract with  the  company  to  sell  the  company  the  property 
upon  which  its  basmesa  was  to  be  carried  on.  So  far  as  I 
see,  tbere  was  nothing  with  regard  to  that  contract  which 
was  not  perfectly  bona  fide — it  is  not  challenged  in  any  way 
— bnt  the  contract  provided  that  Goulton  was  to  receive  part 
of  his  payment  in  paid-up  shares,  that  is  to  say,  he  was  not 
to  pay  calls  npon  the  shares ;  bnt  there  being  a  certain  nnm- 
ber  of  thousand  ponnds  coming  to  him  in  respect  of  the 
property  he  had  sold,  some  part  of  that  snra  was  to  be  taken 
as  ii  be  had  paid  the  calls  npon  the  shares  allotted  to  him. 
Now,  if  there  had  been  no  statutory  enactment  forbidding 
a  transaction  of  that  kind,  it  is  a  transaction  which  might 
be  perfectly  valid,  bnt  there  is  a  statute,  to  the  terms  of 
which  I  shall  afterwards  have  to  refer,  which  enacts  that  a 
contract  of  that  kind,  if  it  is  to  give  to  the  shares  which  are 
thus  handed  over  the  attribate  oi  being  considered  as  paid- 
up  shares,  must  be  registered  with  the  Registrar  of  Joint 
Stock  Companies  ;  and  that,  in  this  case,  was  not  done. 

Now,  to  pursue  the  narrative,  what  happened  afterwards 
was  this:  A  certain  number,  SOO,  of  those  shares  passed 
away  from  Goulton.  Gonlton  had,  in  tnrn,  some  dealings 
with  a  person  of  the  name  of  Bennett.  Bennett  was  the 
vendor  of  some  land  to  Gonlton,  and  Bennett  in  the  transac- 
tion of  selling  that  land  agreed  to  take,  as  part  of  the  price 
payable  to  him,  a  thousand  pounds  of  paid-up  shares  in  this 
particular  company;  that  is  to  say,  200  £.0  shares.  The 
transaction  between  Goulton  and  Bennett  was  complete,  but 
the  shares  were  not  transferred  into  the  name  of  Bennett,  but 
were  transferred  by  Goulton  into  the  name  of  the  present 
respondent,  NicoUs,  Now  it  is  not  in  controversy  lu  any 
way  that  Nicolls  was  %  mere  trustee  for  Bennett,  and  had  no 
beneficial  interest  whatever  in  those  shares.  So  little  was  he 
interested  about  them  that  he  had  forgotten  at  first  that  they 
stood  in  his  name  as  trustee,  but  undoubtedly  they  did  so 
stand,  and  the  narrative  that  I  have  gi|en  of  the  circum- 
stances under  which  *the  shares  came  to  oe  trans-  [^1013 
ferred  to  Nicolls  is  not  in  any  way  impeached.  It  is  not 
doubted  nor  challenged  in  any  way  by  the  appellant  that 
the  shares  were  transferred  to  Micolls,  and  that  ^"i<'oIls  was 
the  trustee  for  Bennett. 

Now  a  question  of  fact  which  may  become  impoitsint  later 
in  the  case  is  this:  Were  the  certificates  which  repreaented 
the  shares  in  each  case  as  being  paid-up  shares  handled  over 
to  Bennett?  Did  they  come  into  his  possession!  The  re- 
spondent says  he  had  not  the  certificates,  but  he  says  that 
24  Eno.  Rep.  77 
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being  a  trustee  for  Bennett  the  certificates  were  handed  to 
Bennett,  and  there  is  a  statement  in  his  affidavit  to  that  effect. 
He  says,  *'  The  scrip  certificates  have  never  been  in  my 
possession,  but  Bennett  informed  me  in  the  month  of  Jnly, 
1875,  that  he  held  the  same,  and  that  he  had  given  notice 
through  Mr.  Radcliffe"  (his  solicitor)  *'  to  the  secretary  of 
the  company  not  to  transfer  the  shares  standing  in  my  name 
to  any  person,  but  to  him,  the  said  John  Bennett,  as  they 
belonged  to  him,  and  he  held  the  scrip  for  the  same."  Now, 
of  course  that  statement  by  NicoUs  of  what  Bennett  told 
him  is  not  evidence  of  the  ract,  but  it  is  a  distinct  notice  to 
the  official  liquidator,  and  to  all  the  parties,  that  the  case 
made  by  the  respondent  in  the  coart  below  was,  that  he  did 
not  hold  the  scrip  certificates  but  that  they  had  been  given 
to  Bennett,  and  that  Bennett  held  them,  he,  NicoUs,  being 
a  trustee,  as  I  have  previously  stated,  for  Bennett.  Now, 
if  it  had  been  alleged  in  the  court  below  when  the  appeal 
from  the  yice-Chancellor  to  the  Court  of  Appeal  came  onto 
be  heard,  that  the  case  turned,  or  might  turn,  upon  a  ques- 
tion whether  the  certificates  representing  the  snares  to  be 
Eaid  up  had  ever  come  into  the  possession  of  NicoUs,  or  had 
een  so  own  to  him,  it  appears  to  me  that,  as  a  matter  of 
course,  the  court  would,  or  might,  have  ordered  the  case  to 
stand  over  for  the  purpose  of  Bennett  coming  forward  and 
stating  himself  directly  what  he  had  stated  indirectly  to 
NicoUs ;  but  looking  at  the  course  the  case  took  in  the 
court  below,  I  cannot  persuade  myself  that  it  ever  was  in 
the  mind  of  the  present  appellant  to  ask,  or  that  he  did,  in 
the  court  below,  insist  on  farther  evidence  bein^  given  on 
that  point.  I  look  at  the  judgment  of  the  learned  judges  in 
the  court  below,  I  look  at  the  arguments  in  the  court  below, 
and,  what  is  more  material,  I  look  at  the  arguments  con- 
1014]  tained  *in  the  case  of  the  a*ppellant  before  your 
Lordships,  and  what  I  find  he  insists  upon  as  a  question  of 
law  is,  first,  that  the  official  liquidator  is  entitled  to  disre- 
gard £l11  dealings  which  may  have  arisen  upon  a  transfer  of 
this  kind  between  third  parties ;  and,  under  the  25th  section 
of  the  statute,  to  have  the  shares  treated  as  shares  upon 
which  no  pavment  has  been  made,  no  matter  what  may  be 
the  rights  of  third  parties  with  regard  to  them ;  and,  sec- 
ondly, that  even  if  that  is  not  so,  the  i)er8on,  and  the  onl^ 
person  with  whom  the  official  liquidator  has  to  contend,  is 
the  respondent  in  this  case,  the  trustee,  and  not  the  cestui 
que  trust;  and  that  if  the  respondent  cannot  sav,  that  to 
him,  NicoUs,  some  representation  was  made  that  the  shares 
had  beea  p^id  up  in  cash,  and  that  to  him,  NicoUs,  the  cer- 
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tificates  were  handed  over,  then  the  official  ligoidator  may 
disregard  the  position  of  the  cestui  qite  trust  altogether,  and 
that  with  Bennett's  rights  he  has  nothing  to  do.  Those  are 
the  propositions  which,  aa  it  seema  to  me,  were  relied  npon 
by  the  appellant  ia  the  court  below,  and  those  are  the  prop- 
ositions which,  as  I  think,  iii  this  case  he  comes  to  yonr 
Lordships'  Honae  to  argue  here.  My  Lords,  under  tiiese 
circamstauces,  I  certainly  should  deprecate  the  idea  that, 
linding  now  that  it  may  be  material  to  know  whether  these 
certificates  were  banded  to  Bennett,  and  there  not  being 
what  migbt  be  termed  regular  evidence  that  they  were  bo 
banded,  he  is  entitled  to  undo  the  proceedings  which  have 
taken  place  in  the  conrt  below,  and  to  pat  this  case  into 
train  for  farther  inquiry  in  order  to  supply  formal  evidence  of 
this  one  particular  fact  as  to  which  the  evidence,  if  it  had  been 
thought  material  before,  could  have  been  supplied,  at  almost 
DO  expense,  before  the  question  reached  its  present  stage. 

My  Lords,  I  therefore  propose  to  assume  what  was  as- 
sumed by  the  learned  judges  of  the  Court  of  Appeal,  what 
it  appears  to  me  was  not  contested  by  any  of  the  parties, 
what  had,  as  I  have  said,  been  stated,  though  not  in  the 
shape  of  formal  evidence,  in  the  documents  before  the  conrt, 
namely,  that  the  certificates  being  in  the  form  I  have  men- 
tioned, and  stating  the  shares  to  be  fuUy  paid  up,  were 
handed  over  to  Bennett. 

Now,  my  Lords,  in  the  first  place,  it  appears  to  me  that 
the  person  whose  position  ia  to  be  looked  to  here  is  Ben- 
nett and  not  *Nicoll3,  it  being  perfectly  clear  that  [1015 
Nicolls  is  simply  a  trustee,  that  he  is  simply  a  name  leeiti- 
mately  used  to  hold  the  shares  -,  that  the  question  is,  what 
were  the  dealings  of  Bennett,  and  not  what  were  the  deal- 
ings of  Nicolls.  Now,  my  Lords,  the  dealings  of  Bennett, 
as  I  have  said,  were  these :  He  was  transacting  a  matter 
of  l^itimate  businees  with  Goulton.  He  was  aelliog  to 
G-oulton  a  property ;  he  entered  into  a  contract  for  valua- 
ble consideration.  In  return  for  the  property  he  was  to 
have  a  certain  sum  down  and  £1,000  in  the  shape  of  paid- 
np  shares  of  this  company,  and  there  are  handed  to  him,  I 
now  assume,  the  certificates  of  those  shares,  representing 
them  to  be  fully  paid  up,  tbey  being,  in  eftect,  exactly  the 
same  as  if  there  had  been  indorsed  upon  (!i  ■m  ;i  iv-iriiiciiie 
under  the  seal  of  the  company,  stating  that  i|i<^  whulu  oi  1b>^ 
money  due  in  respect  of  the  shares  had  be-'ii  aotuully  paid. 

Now,  my  Lords,  that  being  the  state  of  tilings,  I  proceed 
to  examine  (which  is  the  only  other  mattt^i)  the  section  of 
the  Companies  Act  of  1867,  which  ia  said  to  cnt  down  ■ " 
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such  a  person  were  minded  to  make  the  investigation,  be 
would  be  absolutely  without  the  means  of  making  it— it 
would  be  impossible  for  him  to  obtain  accurate  information 
as  to  whether  this  state  of  things  was  true  or  not. 

Now,  my  Lords,  a  good  deal  was  said  as  to  the  person  on 
whom  the  burthen  was  to  be  thrown  of  proving  that  a  per- 
son in  the  condition  of  Bennett  had,  or  had  not,  notice  that 
the  shares  were  fully  paid  up  when  he  took  them  accom- 

Eanied  with  the  certificate  which  I  have  mentioned.  My 
ords,  it  appears  to  me  that  if  a  share  were  taken  in  the 
course  of  business  for  valuable  consideration,  as  I  assume 
was  the  case  with  the  shares  taken  by  Bennett  here,  it  is  for 
those  who  say  that  the  person  so  taking  the  share  bad  no- 
tice that  the  share  had  not  actually  been  paid  up,  to  prove 
that  he  bad  this  notice ;  it  is  for  those  who  assert  it,  and  not 
1018]  for  the  *person  who  denies  it,  to  discharge  thai  onus 
of  proof.  Therefore  I  repeat  that  the  only  matter  of  evidence 
as  to  which  I  think  there  can  be  any  doubt  would  be  the  sim- 
ple fact  of  whether  the  certificates  were  in  the  hands  of  Ben- 
nett. I  do  not  again  state  to  your  Lordships  the  reasons 
which  lead  me  to  conclude  that  that  was  not  seriously  in 
doubt  or  controversy  in  the  court  below ;  and  therefore, 
assuming  that  the  statement  of  the  respondent,  made  orig- 
inally upon  bis  aflSdavit,  that  the  certificates  were  in  the 
hands  of  Bennett,  is  correct,  it  seems  to  me  that  the  case  of 
the  respondent  is  completelv  proved,  and  that  the  26th  sec- 
tion does  not  entitle  the  appellant  to  call  upon  him  for  the  pay- 
ment of  the  amount  of  the  capital  represented  by  those  shares. 

My  Lords,  I  therefore  move  your  Lordships  that  the  judg- 
ment of  the  court  below  be  affirmed,  and  this  appeal  dis- 
missed with  costs. 

Lord  Hatherlet  :  My  Lords,  I  am  of  the  same  opinion ; 
and,  first,  with  re^rd  to  this  matter  of  evidence,  it  appeara 
to  me  that  if  you  look  to  the  whole  nature  of  the  transaction 
it  must  be  assumed  by  your  Lordships,  as  it  evidently  was 
assumed  by  the  judges  of  the  court  below,  that  this  ques- 
tion was  never  thought  one  that  could  be  brought  into  seri- 
ous controversy ;  and  no  controversy  was  raised  upon  it. 
Moreover,  if  you  look  to  the  course  which  these  matters 
take  which  are  not  conducted  by  regular  process  of  suit  and 
a  regular  course  of  examination  and  evidence,  but  are  con- 
ducted in  a  comparatively  loose  and  irregular  manner ;  and 
if  you  look  farther  to  this  fact,  that  before  the  matter  can 
reach  your  Lordships'  House  on  appeal  the  leave  of  the 
couEt  must  be  obtained  for  that  purpose,  and  then  see  what 
was  said  and  done,  not  only  at  the  .original  hearing,  but 
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what  was  said  and  done  in  the  affidavit  supporting  the  ap- 
plication for  leave  to  appeal,  I  think  it  ia  impossible  to  con- 
sider that  there  was  any  serious  controversy  raised  upon  the 
ooly  subject  which  ia  happily  now  of  any  importance  in  the 
matter  of  evidence,  namely,  whether  Mr.  Benuett  did  or  did 
not  receive  the  certificates  of  shares  stating  those  shares  to 
be  fnlly  paid  np.  And  we  get  a  considerable  way  in  our 
inqniry  in  looking  at  the  statements  made  by  the  appellant 
upon  the  present  appeal,  *for  they  do  not  leave  it  [1019 
in  controversy  whether  or  not  there  existed  two  classes  of 
certificates,  that  is  to  say,  certificates  of  shares  not  fnlly 
paid  up,  and  certificates  of  shares  fully  paid  up  ;  because  in 
the  statement  of  the  case  it  is  said,  "The  form  of  certificate 
of  all  shares  issued  by  the  company  including  the  said  1,100 
Bhares,"  which  we  are  told  in  another  paragraph  include  those 
ill  dispute  at  the  present  moment,  "described  the  shares  aa 
fully  paid  up." 

My  Lords,  the  only  question  we  have  to  ask  ourselves 
upon  the  present  occasion  which  has  occasioned,  no  donbt, 
all  yoar  Lordships  some  degree  of  anxiety,  wishing,  as  we 
should  always  do,  to  proceed  upon  fixed  and  established 
evidence  in  the  case,  is  whether  or  not  these  certificates, 
which  only  exist  in  the  shape  of  certificates  of  shares  fully 
paid  up,  got  into  the  hands  of  Bennett  or  not.  My  Lords,  1 
think  the  usual  mode  of  transacting  business,  and  that  takes 
OS  another  step  and  very  far  again  in  the  same  direction,  ia 
that  when  a  man  does  take  a  transfer  of  shares  he  desires 
to  have  certificates  of  the  transfer,  if  he  had  these  certificates 
they  could  only  be  proper  as  certificates  of  what  ia  repre- 
sented in  the  books.  Tne  books  represent  these  shares  as 
paid  up,  and  therefore  we  are  not  surprised  to  find  that 
statement  in  the  appellant's  case,  namely,  that  the  certificate 
represented  the  snares  as  fully  paid  up,  tallying  with  the 
statement  found  in  the  books,  which  is  bound  to  be  true. 

Then,  my  Lords,  the  only  remaining  question  is,  whether 
Bennett  purchasing  did  that  which  every  other  purchaser 
does,  namely,  desire  to  be  fortified  in  this  position  of  share- 
holder, through  the  medium  of  NicoUs  his  trustee,  ia  having 
possession  of  those  docaments  without  wliich  there  would 
be  a  difficulty  always  in  transferring  the  eh:ires,  and  which 
therefore  he,  like  all  men  in  the  orainary  conduct  of  their 
business,  would  take  possession  of.  Nicolls  tells  you  again 
— and  this  is  a  third  step  in  this  process  of  evkleiice  ;  I  did 
not  take  the  certificates  of  the  shares,  bef'auire,  being  only  a 
trustee,  I  was  not  the  real  purchaser ;  Bennett  was  the  ] 
chaser.     He  says, — speaking  of  what  was  re  presented  to 
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by  Bennett, — ^Bennett  represented  to  me  that  he  had  the  cer- 
tificates. Therefore  one  is  not  surprised  that  the  case  was 
not  argued  in  the  court  below,  as  it  certainly  does  not  ap- 

iear  to  have  been  argued,  upon  the  ground  of  there  being  do 
020]  evidence  oi  Bennett  ever  having  *pos6es8ion  of 
those  shares.  Upon  the  other  hand  it  is  not  stated  (which 
is  the  only  point  of  any  consequence  arising  as  to  the  non- 
production  of  Bennett  as  a  witness  before  the  court)  whether 
or  not  anything  could  be  elicited  from  him  as  to  his  not  hair- 
ing due  notice  of  the  payment  of  those  shares  in  compliaDoe 
with  the  statute.  Tliat  is  got  rid  of  entirely,  because,  as 
Mr.  Millar  very  fairly  stated  in  his  reply,  they  did  not  assert, 
and  did  not  wish  to  assert,  that  Bennett  had  such  notice. 
Now,  my  Lords,  every  circumstance  in  the  case  militates 
against  the  notion  of  this  case  having  been  heard  in  the  conrt 
below  with  that  point  of  serious  controversy  between  the 
parties.  If  there  was  a  desire  for  raising  that  controversy, 
the  proper  moment  would  have  been  upon  tJie  applica- 
tion for  leave  to  appeal,  when  the  court,  as  a  condition  of 
giving  leave  to  appeal,  would  raise  that  question  whether  or 
not  Mr.  Bennett  took  the  ordinary  precautions  which  pru- 
dent purchasers  would  do  in  obtaining  the  certificates. 

My  Lords,  that  diflSculty  being  got  over  there  remains 
nothing  else  in  the  case.  Iteference  was  made  yesterday  to 
a  case  which  decided  that  it  is  not  the  duty  of  a  purchaser,  if 
there  is  nothing  to  raise  his  suspicions  (it  is  of  course  his 
duty  if  there  is  anything  to  raise  his  suspicions,  but  not 
otherwise),  to  make  complete  researches,  which  he  would 
indeed  find  great  difficulty  in  bringing  to  a  satisfactory  solu- 
tion, as  to  whether  the  certificates  handed  to  him  represent- 
ing a  given  state  of  things  were  true.  It  is  much  more 
expedient  for  the  general  safety  of  mankind  that  the  per- 
sons whose  duty  it  is  to  make  full,  true,  and  correct  repre- 
sentations of  this  nature  should  be  assumed  to  have  so  made 
them,  and  should  not  be  at  liberty  to  dispute  them,  than 
that  the  person  to  whom  they  are  made  should  be  bound  to 
bestir  himself  to  ascertain  whether  those  representations 
are  truly  and  justly  made. 

My  Lords,  in  this  case  before  us  we  have  the  great  satis- 
faction, which  we  have  not  always  in  cases  relating  to  public 
companies,  of  being  able  to  say  that,  so  far  as  we  can  see, 
throughout  the  whole  course  of  the  proceedings  there  is  noth- 
ing whatever  to  cause  the  least  suspicion  or  question  as  to 
f mud  in  any  of  the  transactions  which  have  taken  place. 
What  has  taken  place  is  that  a  certain  payment  is  made  in 
fully  paid-up  shares.    Nobody  disputes  the  value  of  the 
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property — nobody  raises  the  question  of  money  having 
•been  given  in  excess  of  what  the  property  was  [1021 
worth,  or  of  any  underhand  bargain  between  the  vendor  and 
the  pnrchaseT  of  this  property  having  been  made.  Property 
18  handed  over  to  the  company,  which  still  seems  to  have 
been,  at  the  very  moment  of  winding  up,  in  possession  of  it ; 
and  all  this  being  perfectly  straighuorward,  the  only  ques- 
tion argued  (and  it  is  a  fair  question  to  argue,  although  I 
cannot  accede  to  the  view  of  the  appellant  upon  the  subject,) 
was,  whether  or  not  the  statute,  having  said  that  every 
share  issued  should  be  issued  and  held  subject  to  payment 
in  cash,  prevents  the  operation  of  this  estoppel,  as  against 
the  company,  so  as  to  preclude  the  representation  that  the 
shares  which  were  described  as  fully  paid  up,  were  not,  in 
fact,  fully  paid  up  in  cash  according  to  the  exigencies  of 
this  section  of  the  statute.  Mr.  Dickenson  pat  it  in  this 
way :  he  said,  True  it  is  that  we  represented  that  the  shares 
were  fully  paid  np,  but  we  did  not  represent  that  they  had 
been  fully  paid  up  in  cash,  and  thereiore,  considering  that 
this  section  of  the  statute  existed,  it  was  your  duty  to  as- 
certain whether  or  not  the  payment  had  been  made  in  the 
manner  therein  prescribed.  My  Lords,  I  presume  that  is 
not  so  ;  the  representation  ie  made  that  the  shares  are  paid 
up,  and  the  vendee  to  whom  that  representation  is  made  is  en- 
titled to  say,  I  hold  you  to  that  representation  which  involves 
everything  that  is  right  and  proper  to  be  done.  You  say 
they  are  paid  np,  and  you  must  mean  to  represent  to  me 
that  they  are  paid  up  in  the  way  in  which  they  ought  to  be 
paid  up,  and  I  am  entitled  to  take  that  representation  of  yours 
literal^,  and,  having  no  reason  for  suspecting  anything  to 
the  contrary,  1  have  a  right  to  say  that  in  any  contest  which 
may  arise  between  us,  I  must  be  taken  to  have  held  shares 
in  your  company  as  to  which  I  am  under  no  responsibility, 
because,  you  inform  me  by  your  receipt  itself  that  you  are 
perfectly  satisfied  that  these  shares  have  been  fully  paid. 

My  liords,  it  appears  to  me  that  the  question  itself  in  law 
is  extremely  clear,  and  I  am  glad  we  are  able  to  dispose  of 
it  without  any  farther  litigation  between  these  parties.  The 
q^uestion  has  been  fully  argued  upon  that  ground,  and  de- 
cided upon  that  ground,  and  we  are  called  upon  now  to  re- 
verse a  jndgment  founded  upon  the  solid  ground  which  1 
have  represented,  namely,  that  the  estoppel  as  betwi'-n  ih.sH 
parties  prevented  the  company  from  *Baying  any-  [1022 
thing  to  the  contrary  of  what  the  documents  had  repr -f  iitied  ; 
and,  for  the  same  reason  which  led  the  Lords  Justice  in  thit 
court  below  to  come  to  that  conclusion,  I  am  of  opiniun  that 
24  Enq.  Rep.  78 
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ia  this  case  the  appellant  has  failed  to  make  out  his  case 
against  the  respondent,  and  that  therefore  the  appeal  must 
be  dismissed  with  costs. 

Lord  Selborne  :  My  Lords,  in  the  certificates  issued  by 
the  company,  in  the  register,  and  in  the  company's  returns, 
these  shares  are  uniformly  and  consistently  represented  as 
having  been  in  fact  paid  up.  The  manner  in  which  they 
were  paid  up  is  not  of  course  mentioned  in  any  of  these  docu- 
ments, nor  IS  there  anything  in  any  of  them  to  show  or  sug- 
gest that  they  were  paid  up  in  the  sense  of  being  agreed  to 
be  taken  as  paid  up,  without  a  cash  payment,  in  virtue  of  a 
contract  which  ought  to  have  been,  but  was  not,  registered. 
Any  one,  therefore,  looking  at  the  certificate  in  good  faith 
— looking  at  the  register  or  looking  at  the  returns — would 
receive  from  them,  at  all  ^events,  no  information  that  any 
question  arose  under  the  statute.  The  respondent,  whom  1 
identify  with  the  cestui  que  trusty  Mr.  Bennett,  is  a  person 
who  is  prima  facie  in  that  situation.  If  Mr.  Bennett,  at  the 
time  of  the  transaction  by  reason  of  which  he  acquired  his  in- 
terests, saw  the  certificates,  or  the  register,  or  saw  the  re- 
turns, he  obtained  that  information ;  if  he  did  not,  then,  of 
course,  it  may  well  be  that  he  can  get  no  benefit  from  the 
representations  upon  them,  and  there  is  no  doubt  that,  upon 
the  question  whether  he  did  or  did  not  see  them,  the  buraen 
of  proof  was  strictly  upon  the  respondent.  But  then,  my 
Lords,  it  is  e<jually  certain  that  although  the  burden  of  proof 
upon  that  point  was  strictly  upon  the  respondent,  the  official 
liquidator,  unless  he  had  reason  to  believe  that  in  point  of 
fact  the  certificates  remained  with  Q-oulton,  or  with  the  com- 

Eany,  and  were  not  produced  to  Bennett  or  to  Mr.  Radcliffe 
is  solicitor,  when  the  sale  by  Bennett  to  Goulton  was  com- 
pleted, not  only  might,  consistently  with  his  duty,  but  prob- 
ably would,  in  the  due  discharge  of  his  duty,  so  conduct 
the  litigation  as  to  relieve  the  respondent  from  the  burden 
of  producing  to  the  court,  and  relieve  the  court  from  the 
necessity  of  requiring,  strict  and  formal  proof  upon  that 
1023]  subject ;  because  it  is  no  part  of  the  *duty  of  an 
official  liquidaitor  to  Create  expense  by  insisting  unneces- 
sarily upon  strict  and  formal  evidence  as  to  matters  of  fact 
which  are  not  really  and  truly  in  controversy  between  the 
parties. 

Now,  my  Lords,  bearing  that  in  mind,  it  appears  to  me 
that  we  have  only  to  look  at  this  case  in  any  otner  light  than 
that  of  the  strict  technical  onus  probandi^  in  order  to  see 
that  the  presumption  of  fact  that  these  certificates  must 
have  been  handed  over,  or  at  least  produced,  to  Mr.  Ben- 
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nett,  or  to  Mr.  Radcliffe,  was  really  irresistible,  unless  the 
official  liqaidator  knew,  or  had  reason  from  matters  witliia 
his  knowledge  to  believe,  something  to  the  contrary.  Be- 
f^use,  my  Lorda,  how  does  the  matter  stand  ?  The  sale  by 
Bennett  to  G^OQlton  was  at  least  (80  far  as  the  shares  were 
concerned  there  is  nothing  whatever  to  suggest  a  doubt  of 
it)  a  ixma  fide  transaction  for  valae,  and  if  it  had  been 
meant  to  suggest  anything  to  the  contrary,  on  that  point  at 
all  oventB,  the  burden  of  proof  lay  npon  the  official  liquida- 
tor. If  bona  flde,  it  would  naturally  be  conducted  in  a 
proper  way  according  to  the  ordinary  course  of  business, 
and  if  so  conducted,  the  ceniticatea  would  as  a  matter  o£ 
course  be  produced,  and  as  a  matter  of  course  handed  over. 

More  than  that,  my  Lords,  a  regular  solicitor,  Mr,  Kad- 
cliffe,  against  whom  nothing  is  suggested,  acted  in  the 
transaction  both  for  Mr.  Beniiett  and  for  Mr.  Nicolls  as 
trustee ;  it  was  his  obvious  duty  to  call  for  the  certificates, 
to  see  them,  and  to  compare  the  numbers  in  the  transfer,  no 
doubt  taken  from  the  certificates,  with  the  certificates  ;  and 
to  take  care  that  they  went  into  the  proper  custody.  In  the 
absence  of  anything  to  the  contrair,  the  presumption  must 
be  that  he  discharged  his  duty  j  and  although  that  might  not 
in  strictness,  if  the  matter  had  been  in  controversy,  relieve 
the  respondent  from  the  neceraity  of  producing  the  best  evi- 
dence of  those  circumstances,  which  would  be  the  evidence 
of  Mr.  Bennett  himself  or  of  Mr.  Radcliffe,  yet  if  the  offi- 
cial liquidator  had  no  reason  more  than  your  Lordships 
have  to  doubt  that  the  transaction  proceeded  in  the  ordinary 
course  of  business,  he  cannot  be  supposed  to  have  believed 
that  it  did  not  so  proceed,  and  therefore  he  had  every  motive 
for  conducting  the  case  reasonably  and  inexpensively,  and 
for  not  patting  his  opponents  to  wnat,  in  that  point  of  view, 
must  have  been  an  entirely  unnecessary  expense. 

If,  on  the  other  hand,  my  Lords,  he  had  any  reason  to  be- 
lieve *that  this  transaction  had  not  proceeded  in  the  [1024 
regular  and  ordinary  course  of  business,  or  that  as  a  matter 
of  fact  the  certificates  had  not  been  produced  or  handed  over, 
then,  my  Lords,  it  is  quite  certain  that,  although  the  onus 
pTobaimi  lay  strictly  upon  the  other  side,  he  would  have 
put  the  tourt  in  possession  of  his  grounds  for  that  belief, 
and  the  fact  that  he  did  entertain  it.  But  he  does  not  do 
anything  of  the  kind.  The  two  Goultons  are  forotlitr  ]Mir 
poses  used  by  him  as  his  witnesses,  and  whether  tlicy  \\>-v-. 
more  or  less  trusted  by  him,  more  or  less  friendly  or  adverse. 
It  is  certain  he  had  the  means  of  putting  the  court  t[i  pcs- 
session  of  whatever  they  were  prepared  to  state  upiui  the 
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subject.  He  does  not  do  so — he  is  informed  of  that  passage 
in  the  affidavit  of  Mr.  McoUs,  which  no  doubt  is  not  evi- 
dence of  the  fact,  that  Mr.  NicoUs  had  been  told  by  Mr. 
Bennett,  not  merely  that  Mr.  Bennett  had  the  certificates, 
but  that  Mr.  Radcliffe,  as  his  solicitor,  had  given  a  notice 
which  it  would  be  very  proper  for  Mr.  Radcliffe  to  give  to 
the  company,  to  secure  Mr.  Bennett  against  any  transfer  • 
which  ought  not  to  be  made.  That  notice,  in  the  ordinary 
course  of  things,  would  be  in  writing,  and  if  the  official 
liquidator  in  his  own  mind  doubted,  or  had  any  reason  to 
doubt,  that  such  a  notice  had  been  given,  or  that  the  certifi- 
cates had  been  so  handed  over,  at  least  he  could  have 
searched  for  such  a  notice,  and  have  informed  the  court  that 
he  found  none,  and  he  might  at  least  have  heard  what  the 
Goultons  had  to  say  on  the  subject,  and  laid  before  the 
court  on  that  point  all  that  he  could.  But  he  does  none  of 
those  things.  From  beginning  to  end  of  the  evidence,  and 
in  his  own  case  presented  to  your  Lordships,  and  in  the  affi- 
davit on  which  ne  gets  leave  to  appeal,  there  is  a  total  ab-* 
sence  of  any  one  single  thing  pointing  to  the  notion  that  this 
question  of  fact  was  ever  really  in  controversy. 

And  then,  my  Lords,  it  is  admitted  that,  when  the  case 
came  before  the  Lords  Justices  of  Appeal,  their  Lordships 
in  effect  called  upon  the  oflicial  liquiaator  to  act  impartially 
in  the  discharge  of  his  duty,  by  putting  the  court  in  posses- 
sion of  all  the  facts  within  his  knowledge,  and  did  so  evi- 
dently to  prevent  unnecessary  controversy  on  questions  of 
fact,  and  that  upon  that  occasion  he  did  actually  produce 
the  book  containing  the  counterfoils,  showing  that  certifi- 
cates admitting  the  payment  in  full  of  these  particular 
1025]  *share8  had  been  issued  by  the  company,  no  doubt  to 
Goulton  ;  and  I  think  that  the  statement  of  counsel  on  both 
sides  must  have  satisfied  your  Lordships  that  the  matter 
was  left  practically  there.  The  Lords  Justices  being  en- 
titled, from  the  way  in  which  the  argument  before  them  was 
conducted,  to  assume  that  there  was  no  farther  controversy 
between  the  parties  upon  the  question  whether  the  certifi- 
cates actually  reached  the  purchaser,  Mr.  Bennett,  or  not,  I 
am  convinced  that,  if  at  tnat  time  it  had  occurred  to  the 
counsel  conducting  the  official  liquidator's  case,  that  there 
was  a  serious  question  of  fact  as  to  the  delivery  over  of 
those  certificates  to  Mr.  Bennett,  the  counsel  neither  would 
nor  could  have  omitted  to  urge  upon  the  court  to  look  at 
the  state  of  the  evidence,  and  see  that  there  was  no  evidence 
upon  the  subject,  in  which  case  the  court  would  doubtless 
have  given  an  opportunity  to  supply  any  defect  of  evi- 
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dence.  If  that  had  been  done  the  three  Iioids  Justices 
conld  not  possibly  every  one  of  them  have  treated  this  fact 
aa  a  fact  established,  and  not  in  controTersy,  as  Ihey  did  in 
their  judgment. 

My  Lords,  I  am  therefore  clearly  of  opinion  that  yonr 
LoraehipB  would  greatly  fail  in  your  duty  if  at  this  stage  of 
the  case,  when  the  power  of  admitting  thia  new  evidence 
withodt  sending  bacK  the  case  to  the  Court  of  Chancery  can 
no  longer  be  exercised,  yon  permitted  an  afterthought, 
which  has  occurred,  I  verily  believe  since  the  decision  of  the 
Lords  Justices,  to  the  miads  of  the  advisers  of  the  official 
liquidator,  which  certainly  there  is  no  trace  of  as  having 
made  a  serious  part  of  the  controversy  before,  to  be  brought 
forward  now  at  this  late  stage  of  the  case. 

My  Lords,  upon  the  question  of  law  I  have  DOthing  to 
add  to  what  has  been  said.  It  appears  to  me  that  the  Lords 
Justices  deal  very  fully,  very  satisfactorily,  and  veiy  rightly 
with  that  question,  and  it  is  clearly  your  Lordships'  duty 
.to  affirm  their  judgment. 

Lord  Blackburn  :  My  liords,  I  am  of  the  same  opinion. 
The  S5th  section  of  the  act  of  Parliament  in  question, 
though  not  worded  perhaps  quite  as  I  think  it  might  have 
been  worded,  clearly  means  no  more  than  this :  that  no  con- 
tract by  which  shares  shall  be  considered  *as  duly  [1026 
paid  up  when  they  are  not  in  fact  paid  np,  shall  be  valid 
unless  it  be  registered;  and  that  when  there  is  no  such 
registered  contract,  the  shares  are  to  be  payable  in  cash. 
More  tlian  that  I  do  not  think  it  means. 

Now,  my  Lords,  in  the  present  case  there  is  no  snch  regis- 
tered contract,  and  consequently  the  shares  are  payable  in 
cash,  but  then  the  section  does  Qot  say  that  that  is  to  be 
conclusive  against  every  one,  nor,  as  it  was  argued,  that  any 
one  who  has  become  a  shareholder  under  any  circum- 
stances shall  be  compelled  to  pay  them  up  in  cash.  That  is 
not  the  statute.  These  shares  were  bought,  and  the  liqui- 
dator may  require  payment  of  the  calls,  unless  either  it  be 
proved  that  tney  were  paid  in  cash,  or  circumstances  have 
arisen  which  render  it  unnecessary  to  prove  that.  The 
present  case  is  of  the  latter  description.  Now  sometimes 
there  is  a  degree  of  odium  thrown  upon  the  doctrine  of 
estoppel,  because  the  same  word  is  used  occasionally  in  a 
very  technical  sense,  and  the  doctrine  of  estoppel  in  j.Kii--; 
has  even  been  thought  to  deserve  some  of  the  odiuni  of  tlif 
more  technical  classes  of  homologation.  -But,  the  moment 
the  doctrine  is  looked  at  in  its  true  light,  it  will  be  found 
to  be  a  most  equitable  one,  and  one  without  which,  in  fact, 
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the  law  of  the  country  could  not  be  satisfactorily  adminis- 
tered. When  a  person  makes  to  another  the  representa- 
tion, '*I  take  upon  myself  to  say  such  and  such  things  do 
exist,  and  you  may  act  upon  the  basis  that  they  do  exist/' 
and  the  other  man  does  really  act  upon  that  basis,  it  seems 
to  me  it  is  of  the  very  essence  of  justice  that,  between  those 
two  parties,  their  rights  should  be  regulated,  not  by  the 
real  state  of  the  facts,  but  by  that  conventional  state  of  facts 
which  the  two  parties  agree  to  make  the  basis  of  their  ac- 
tion ;  and  that  is  what  I  apprehend  is  meant  by  estoppel  in 
pais  or  homologation.  But  whether  the  term  be  used  in  its 
more  or  less  technical  sense,  I  take  it  that  one  common  idea 
runs  through  the  whole,  namely,  that  your  rights,  as  be- 
tween yourselves,  must  be  regulated  upon  the  basis  that 
that  is  accurate  which  you  induced  the  other  side  to  take  as 
the  basis  upon  which  he  was  to  act. 

Now  in  the  present  case  the  company  has  issued  under 
the  seal  of  the  company  a  certificate  in  the  form  which  is 
set  out  in  the  case,  in  which  the  company  has  asserted  that 
1027]  these  shares  have  *been  fully  paid  up.  These  cer- 
tificates are  issued  under  the  directions  of  the  act  of  Parlia- 
ment, and  are  made  prima  facie  evidence  of  all  that  they 
state ;  only  prima  fade  evidence.  The  certificates  are  given 
and  issued  for  the  very  purpose  of  enabling  the  person  who 
holds  them  to  go  to  others  for  the  purpose,  amongst  others, 
of  selling  the  shares,  and  to  say  :  '^  Here  is  the  certificate; 
you  see  lam  a  shareholder,  as  the  company  has  so  certified  it. 
Act  upon  that,  and  bargain  with  me  upon  the  supposition 
that  I  am."  That  is  the  very  object  with  which  they  are 
issued  under  the  company's  seal.  Now  when  the  conapany 
has  so  issued  the  certificate  under  the  company's  seal  to 
enable  a  person  to  induce  others  to  buy  the  shares"  and  more 
especially  when  the  company  has  registered  the  transfer 
solely  in  consequence  of  that,  it  would  be  in  the  highest  de- 
gree an  injustice  to  say  that  the  company  shall,  as  a^inst 
that  person,  be  permitted  to  say,  There  was  a  mistake  or 
inaccuracy  in  the  representations  that  the  shares  have  been 
fully  paid  up.  You  would  be  fully  entitled  to  say  as 
against  every oody  else  who  had  acted  upon  it  that  it  worked 
an  estoppel.  I  think  the  liquidator  would  be  exactly  in  the 
same  position. 

But  in  the  present  case  the  liquidator  makes  an  affidavit  in 
which  he  says  that  in  point  of  lact  these  shares  in  Goulton's 
name,  or  in  Goulton's  nominee's  name,  had  never  been 
fully  paid  up  in  cash,  and  that  the  contract  has  never  been 
registered,  therefore  that  puts  an  end  to  the  prima  facie 
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matter  of  evidence  as  far  as  Goalton  is  concerned.  He  far- 
ther states  that  he  finds  in  the  record  that  Nicolls  is  regis- 
tered as  the  owner  of  the  shares,  and  I  think  that  makes  it 
enoagh  of  a  prima  facie  case  to  sa v  you  must  explain  how 
yoQ  have  not  paid  cash  upon  these  snares.  Nicolls  does  pro- 
ceed accordingly  to  give  nis  explanation  and  to  state  how  it 
was.  He  tells  us  in  his  affidavit  that  he  had  never  any  bene- 
ficial interest  in  these  shares  at  all.  He  explains  now  he 
came  to  take  them  by  saying  that  there  had  been  a  sale,  and 
that  he  bad  sold  some  land  to  Bennett ;  that  Bennett,  at  a 
very  considerably  advanced  price,  sold  it  to  Goulton,  and 
that  part  of  Bennett's  contract  with  Goulton  was  that  he  was 
to  be  paid  £6,000  in  cash,  and  £1,000  in  fully  i)aid-up  shares 
of  this  company.  He  proceeds  to.  say,  that  in  November, 
1874,  he  executed  a  conveyance  to  Goulton,  and  was  paid 
the  price  for  which  he  had  sold  the  land  to  *Ben-  [1028 
nett.  He  tells  us  that  at  the  time  he  executed  these  deeds 
(he  does  not  say  it  in  so  many  words,  but  in  effect)  one  of 
the  deeds  which  he  executed  was  an  acceptance  of  the  trans- 
fer of  the  200  shares  into  his  name.  At  the  time  of  signing 
he  did  not  know,  or  if  he  did  know  it,  he  had  forgotten, 
that  he  had  executed  the  transfer ;  but  some  time  afterwards 
Goulton  came  and  told  him  that  these  shares  stood  in  his 
name,  and  Nicolls  added  in  explanation  that  they  were  Ben- 
nett's  ;  and  he  makes  the  statement  in  his  affidavit  that  he 
was  subsequently  told  by  Bennett  not  only  that  he,  Bennett, 
had  the  certificates,  but  that  his  solicitor,  Mr.  Radcliffe,  had 
given  notice  to  the  company  that  they  were  not  to  part  with 
his  shares,  as  they  belonged  to  him  and  he  held  the  certifi- 
cates. Now,  it  is  not  disputed  that  Bennett  really  had  such 
certificates  purporting  to  show  that  the  shares  were  fully 
paid  up.  It  is  exceedingly  probable,  in  the  ordinary  course 
of  business,  to  say  the  least,  that  when  the  contract  was  made 
for  the  fully  paid-up  shares  to  be  delivered  over,  these  cer- 
tificates would  have  been  produced  and  handed  over  to  Mr. 
Radcliffe,  the  solicitor.  Nevertheless,  I  quite  believe  that 
on  these  affidavits  as  they  stand  the  evidence  is  not  in  a  very 
satisfactory  state  upon  this  question.  Without  saying  that 
there  was  no  evidence  of  the  fact,  yet  if  the  court  oi  first  in- 
stance bad  found  that  the  now  appellant,  the  liquidator, 
challenged  the  statement  and  asserted  that  it  was  not  the 
case  that  Bennett  had  ever  seen  the  certificates,  or  that  it 
was  his  wish  to  have  that  fact  more  satisfactorily  proved, 
I  cannot  doubt  that  the  court  would  have  said,  "  Whether 
it  is  satisfactorily  proved  or  not,  it  shall  be  farther  investi- 
gated if  you  really  seriously  dispute  it."     But  I  cannot  find 
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could  be  sent  from  Burton  to  any  part  of  the  United  King- 
dom. Messrs.  Truman  and  Messrs.  Ind  &  Coope  and 
Messrs.  Phillips  were  brewers  at  Barton.  The  plaintiff, 
Evershed,  was  also  a  brewer  there.  Messrs.  Truman  (who 
had  become  owners  of  the  business  of  Messrs.  Phillips),  and 
also  Messrs.  Ind  had  communications  by  sidings  between 
the  Midland  Railway  and  their  own  premises.  Evershed 
had  no  such  communication  with  any  line  of  railway  in  Bur- 
ton. By  the  use  of  these  sidings  the  goods  of  these  two  firms 
could  be  transferred  from  the  breweries  of  these  firms  to  the 
railway  line  at  less  cost  of  time  and  labor  than  from  the  Pjrem- 
ises  of  those  brewers  who  had  no  such  advantages.  These 
latter  had  to  pay  a  cartage  rate  for  bringing  their  goods 
from  their  premises  to  the  line  of  railway.  To  the  brewers 
1 031  ]  who  did  possess  these  advantages  the  Midland  *Ilail- 
way  directors  charged  no  cartage:  and,  besides,  allowed 
a  rebate  of  dd.  per  ton  from  the  carriage  rate  of  the  goods, 
or  what  was  called  the  "station  to  station"  rate.  There 
was  no  direct  communication  by  sidings  between  the  North 
Western  Railway  and  the  two  firms,  but  when  their  goods 
were  sent  to  that  railway,  though  the  cartage  work  was  done 
for  them,  there  was  no  charge  made  for  cartage,  and  the 
same  rebate  in  the  station  to  station  rate  was  ma^e,  as  when 
they  were  sent  to  the  Midland  Railway.  In  som^ instances, 
but  not  in  all,  it  was  more  convenient  for  these  firms  to  send 
by  the  North  Western  than  by  the  Midland  Railway,  and 
with  a  view  to  a  successful  competition  with  the  Midland 
company  (but  without  any  intention  to  prejudice  the  plain- 
tiflf)  the  North  Western  directors  exactly  assimilated  in  favor 
of  these  two  firms,  their  charges  to  those  of  the  Midland. 
To  the  other  brewers  in  the  town,  of  whom  Mr.  Evershed 
was  one,  the  ordinary  charges  for  cartage  were  made,  and 
no  rebate  was  allowed  of  any  kind  upon  the  station  to  station 
rate.  For  a  long  time  the  traflBc  ousiness  of  these  other 
brewers  was  managed  by  a  man  named  Ball,  who,  it  was 
said,  for  his  own  purposes,  kept  the  persons  employing  him 
in  ignorance  of  tnese  differences  of  charges.  Ball  was  dis- 
missed in  September,  1874,  but  for  some  time  afterwards 
Evershed  continued  the  payments  as  before.  On  the  7th  of 
January,  1876,  the  plaintiff  wrote  to  the  defendants,  stating 
that  he  had  become  acquainted  with  the  differences,  and 
complaining  of  them,  asked  for  repayment  of  the  amoonts 
which  he  alleged  had  been  overcharged.  Up  to  July,  1875, 
he  still  njade  the  payments,  but  made  them  under  protest. 
His  demand  was  lollowed  by  a  complaint  to  the  Railway 
Commissioners,  who,  acting  upon  l;hj|.t  complaint,  issued  their 
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injanction  forbidding  the  railway  company  to  continue  to 
make  the  differential  charges.  The  defendants  acted  on  that 
injanction,  and  had,  in  consequence,  lost  much  of  the  oat- 
ward  traffic  of  the  firms  before  mentioned.  The  plaintiff 
afterwards  brought  this  action  for  money  had  and  received, 
to  recover  what  he  alleged  to  have  been  unlawf  al  overcharges. 

The  question  for  the  court  was  whether  the  plaintiff  was, 
under  the  circumstances,  entitled  to  recover  the  whole  or  any 
part  of  the  alleged  overcharges.  The  court  was  to  have 
power  to  draw  inferences  of  fact. 

*The  special  case  was  heard  in  the  Queen's  Bench  [1032 
Division  on  the  19th  of  July,  1877,  and  on  the  2d  of  February 
Judgment  was  given  for  the  plaintiff,  which  judgment  was, 
in  November,  1878,  affirmed  By  the  Court  of  Appeal.  This 
appeal  was  then  brought. 

Mr.  Mellor^  Q.C.,  and  Mr.  J.  8.  Dugdale^  for  the  appel- 
lant :  The  intent  of  the  Legislature  m  passing  these  pro- 
visions, which  are  known  as  the  inequality  clauses,  was  to 
prevent  unfair  dealing — a  favoritism  to  one  man  and  undue 
charges  upon  another.  But  the  Legislature  never  intended 
that,  where  a  railway  company  had  a  fair  ground  for  making 
a  distinction  between  two  sets  of  customers,  the  two  should, 
merely  because  they  were  customers,  be  treated  exactly 
alike.  If  one  set  of  customers  had  premises  immediately 
adjoining  the  railway,  and  gave  very  little  trouble  in  getting 
the  goods  into  the  trucks  of  the  train,  or  actually  performed 
the  work  of  putting  them  there,  it  never  coula  have  been 
meant  that  they  whose  warehouses  were  at  a  considerable 
distance  from  tne  railway,  and  who  therefore  occasioned  a 
delay  in  collecting  the  goods,  and  gave  much  trouble  in  get- 
ting the  goods  into  the  trucks,  should  be  treated  exactly 
like  the  other.  If  not,  that  established  the  principle  that 
different  circumstances  justified  difference  in  charges  ;  and 

J>rovided  that  nothing  which  all  men  would  describe  as  un- 
airness,  was  practised,  the  matter  was  left  to  the  discretion 
of  the  company.  The  defendant  comi>any  here  had  no  in- 
tention to  injure  the  plaintiff,  but  his  premises  were  not  as 
conveniently  situated  as  those  of  the  two  firms,  all  of  which 
would  send  by  the  Midland  if  they  did  not  get  some  advan- 
tage from  the  North  Western,  which,  therefore,  was  entitled 
to  do  what  it  could  to  protect  itself  against  what  otherwise, 
in  this  particular  instance,  be  a  destructive  competition. 
This  it  had  a  right  to  do.  The  plaintiff  could  not,  in  fact, 
be  said  to  have  been  injured,  for  if  the  same  charges  that 
he  was  required  to  pay  had  been  demanded  against  the  two 
firms  he  would  have  been  in  exactly  the  same  condition  as 


630  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vd.  HI. 

1878  London  and  North  Western  Railway  Co.  y.  d^erahed.  n.L.(E.) 

and  delivering  of  goods,  performing  identically  the  same 
services  for  the  plaintiff  in  this  action  as  for  the  two  other 
firms  of  brewers  whose  names  have  been  referred  to.  Now 
as  a  matter  of  policy  and  expediency,  it  may  well  be  that 
the  appellants  have  good  reasons  for  treating  those  other 
firms  in  the  way  they  do ;  it  may  be  that  if  they  do  not  do 
that  these  other  firms,  from  the  natural  advantages  of  the 
situation  which  they  have  been  able  to  occupy,  will  send 
their  goods  by  another  railway,  and  not  by  the  railway  of 
the  appellants.  But  with  those  considerations  the  plaintiff 
in  the  action  has  nothing  whatever  to  do.  That  is  exactly 
one  of  those  things  which  Parliament  has  not  left  open  to 
railway  companies  to  judge  of — whether  in  that  way  they 
will  equalize  their  capacity  for  competing  with  other  lines 
or  not.  The  one  right,  to  my  mind,  tne  clear  and  undoubted 
right,  of  a  public  trader  is  to  see  that  he  is  receiving  from  a 
railway  company  equal  treatment  with  other  traders  of  the 
same  kind  doing  the  same  business  and  supplying  the  same 
traffic.  In  my  opinion  that  is  not  the  case  with  regard  to 
this  plaintiff,  and  therefore  I  think  he  is  entitled  to  recover 
the  moneys  he  has  paid  under  protest. 

My  Lords,  I  move  your  Lordships  that  the  judgment  of 
the  court  below  be  affirmed,  and  the  appeal  dismissed  with 
costs. 

Lord  Hatherley  :  My  Lords,  I  have  come  to  the  same 
conclusion.  I  have  been  unable  to  see,  since  the  beginning 
of  the  argument,  in  a  case  where  there  was  this  difference  in 
the  charge  against  the  respondent,  how  it  could  possibly  be 
said  that  the  case  comes  within  the  well-established  con- 
struction of  the  provisions  of  the  90th  section  of  the  Bail- 
ways  Clauses  Consolidation  Act. 

It  was  said  indeed,  and  pressed  on  us  by  Mr.  Mellor,  that 
in  the  17th  paragraph  of  the  case  which  has  been  stated  for 
the  opinion  of  the  court  below,  the  appellants  are  stated  to 

ferform  "gratuitously"  the  cartage  which  they  perform  for 
036]  the  three  firms;  and  *it  was  argued  that  the 
plaintiff  in  the  present  case,  Mr.  Evershed,  could  have  no 
reason  to  complain  because  they  were  bountiful  to  others 
whilst  to  him  they  made  this  charge,  and  still  less  (it  waa 
said)  could  he  recover  from  them  what  he  has  so  paid  as 
money  obtained  from  him  unduly,  and  for  which  he  could 
sue  in  an  action  for  money  had  and  received.  I  apprehend 
that  the  real  state  of  the  facts  appears  clearly  from  the 
special  case,  and  however  the  word  "gratuitously"  may  be 
applied  there  (and  it  seems  to  be  applied  not  perhaps  un- 
naturally) the  result  is  this,  that  in  making  the  total  charge 
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for  the  total  work,  done  in  exactly  the  same  circumstances 
in  every  respect,  except  that  the  one  class  of  people  happen 
to  be  near  to  a  rival  railway,  and  therefore  might  be  tempted 
by  some  offer  to  hand  over  their  business  to  that  railway, 
the  one  brewer  is  charged  'is.  dd.  more  than  the  others.  If 
that  be  so,  surely  he  has  the  right  to  sue  for  it,  in  whatever 
form  the  arrangement  may  have  been  made  as  between  the 
company  and  the  others,  the  favored  individuals,  because 
that  arrangement  comes  in  effect  simply  to  this :  We  charge 
other  people  a  lower  sum  of  money,  and  we  charge  you  a 
higher  sum  of  money.  But  according  to  the  strict  meaning 
of  the  acts  of  Parliament,  as  interpreted  by  the  decisions, 
from  the  very  moment  that  the  company  charges  A.  a  given 
sum,  when  £1.,  another  person  (a  mere  stranger  up  to  that 
time,  if  you  will),  comes  to  the  company  to  have  the  same 
services  rendered  under  the  same  circumstances,  he  cannot 
be  charged  one  farthing  more  than  has  been  charged  to  A. ; 
he  can  only  be  charged  precisely  what  the  act  authorizes  the 
compiany  to  charge,  namely,  that  which  has  been  charged 
to  others,  and  the  moment  the  directors  take  on  themselves 
to  charge  less  to  another  person,  they  must  charge  less  to 
him,  too.  The  charge  must  be  the  same  to  all  for  the  same 
services,  performed  in  the  same  manner,  for  carrying  the 
goods  for  the  same  distance,  and  for  similar  services  ren- 
dered in  every  other  way  ;  it  not  being  a  case  of  a  wholesale 
charge  compared  with-  a  retail  charge  and  the  like,  which 
would  be  a  difference  of  circumstances,  and  has  been  decided 
to  be  an  essential  difference. 

My  Lords,  in  the  case  we  have  before  us,  there  is  really 
no  essential  difference  of  circumstances.;  .the  only  difference 
is  that  the  two  firms  of  brewers  are  more  favorably  situated 
for  dealing  *with  another  railway  company  than  [1037 
the  other  brewer  is.  Therefore,  I  apprehend  that  your 
Lordships  cannot  possibly  say  that  the  appellants  are  en- 
titled to  make  this  distinctive  charge  and  give  to  other 
traders  a  rebate  without  giving  the  respondent  a  return  of 
the  money  which  he  has  so  paid  in  excess  of  the  charge  to 
other  people.  I  think  the  money  he  has  sa  paid,  and  paid 
under  protest,  can  now  be  recovered  back  by  him. 

Lord  Blackburn  :    My  Lords,  lam  of  the  same  opinion. 

The  90th  section  of  the  Railways  Glauses  Consolidation 
Act  says,  in  what  seems  to  me  very  clear  terms,  that  '*all 
such  tolls"  shall  "be  at  all  times  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per  ton,  per  mile, 
or  otherwise,  in  respect  of  all  passengers^  and  of  all  goods, 
or  carriages  of  the  same  description,  and  conveyed  or  pro- 


634  HOUSE  OF  LORDS  AND  PRiyY  COUNCIL.  [Vol  la 

1876  LondoQ  and  North  Western  Railway  Co.  v.  Evershed.         ll.L(E.) 

Queen's  Bench  Division  and  in  the  Court  of  Appeal  applied 
their  minds  to  it,  and  we  find  that  they  are  unanimous  upoa 
the  point.  I  listened  with  every  attention  to  the  arguments 
submitted  to  us  by  the  appellants'  counsel,  but  I  must  say 
that  they  failed  to  bring  before  my  mind  distinctly  any 
good  grounds  of  complaint  against  the  judgments  of  the 
courts  below.  I  therefore  think  that  the  judgment  ought 
to  be  affirmed. 

Judgment  appealed  from  affi/rmed;  and  appeal  dis- 
missed with  costs. 

Lords^  Journals^  16th  July,  1878. 

Solicitor  for  appellants  :  R.  F.  Roberts. 

Solicitors  for  respondents  :  Dohinson^  Oeare  &  Son. 

See  18  Eng.  Rep. ,  52  note  ;  16  Eng.  goods.    It  does  not  arise  where  the  ele- 

Rep. ,  215  note ;  18  Amer.  Law  Reg.  ment  of  illegality  is  absent ;  ex.  gr., 

(N.S.),  748  note.  where  the  government's  officers  with- 

Where  one  having  the  possession  of  hold  vessels  which,  by  the  terms  of 

property  of  another   illegally   insists  their  charter  parties,  the  govenuneDt 

upon  the  payment  of  more  than  is  dae  may  retain  in  its  service  as  long  u 

him  as  a  condition  of  delivery  of  such  they  may  be  required, 

property  to  the  owner,  and  the  latter,  Daress  does  not  arise  from  the  dd- 

in  order  to  obtain   possession  of  his  conscionable  withholding  of  a  vessel's 

property,  pays  the  sum  so  illegally  ex-  wages,  by  the  officers  of  the  govern- 

acted,  the  transaction  is  such  a  duress  ment,  with  the  purpose  of  oompelliog 

of  property  as  will  enable  the  person  the  owners  to  execute  a  new  craiter- 

so  paying  to  recover  back  the  sum  so  party. 

illegally  exacted :  Briggs  o.  Boyd,  56  Where  the  owners  of  a  vessel,  to 

N.  Y.,  289  ;  Baldwin  o.  Liverpool,  etc.,  avoid  litigation,  execute  a  new  cbarter- 

74  N.  T. ,  125.  party  under  the  pressure  of  a  withhold- 

The  fact  of  duress  of  goods  depends  ing  of    the  vessel's  wages,  the  new 

upon  the  right  of  a  party  to  demand  a^^reement  must  be  deemed  voluntanr: 

them  as  his  property.     Where  one  had  SiUiman   o.    United   States,  12  Court 

in  fact  no  right  to  demand  cotton  ex-  Claims  Rep.,  433. 

cept  upon  the  terms  and  conditions  im-  In  an  action  to  reooyer  moneys  piid 

posed  by  the  act  of  2d  July,  1864  (13  by  the  plaintiff  to  the  defendant,  a. 

Stat.  L.,  375,  §  8),  it  was  not  duress  for  town,  for  a  license  to  sell  intoxicating 

a  treasury  agent  to  refuse  to  deliver  it  liquors  under  an  invalid  penal  ordi- 

except  upon  those  conditions.     A  sub-  nance  of  the  latter,  adopted  under  a 

sequent  compliance  with  the  conditions  yoid  statute,   the    complaint  averred 

by  the  owner  must  be  deemed  volun-  that  such  payment  was  made  "  for  the 

tary:  Block  «.  United  States,  8  Court  of  purpose  of  avoiding  the  penalty  and 

Claims  Rep.,  462.  forfeiture,"  etc.,  "  and  to  save  himself 

A  payment  by  a  person  to  free  his  from  arrest  and  imprisonment  for  vio- 

goods  from  an  attacliment  put  on  for  lating  the  provisions  of  said  ordinance 

the  purpose  of  extorting  money  by  one  as  provided  for  by  statute": 

who  knows  that  he  has  no  cause  of  ac-  Held,  that  sucli  complaint  does  not 

tion.  is  a  payment  under  duress,  and  show  that  such  payment  was  not  vd- 

the  money  paid  can  be  recovered  back  untary,  and  is  therefore  bad  on  demur- 

in  an  action  for  money  had  and  received,  rer  for  want  of  sufficient  facts:  Over- 

without  proof  of  the  termination  of  the  ruling  Town  of  Princeton  «.  Vierling, 

suit  in  which  the  attachment  was  made:  40  Ind. ,  340  ;  Town  of  Ligonier  t.  Ack- 

Chandler  v.  Sanger,  114  Mass.,  364.  erman,  46  Ind.,  552  ;  Town  of  Brazil 

Duress  arises  where  one  man  forcibly  v.  Kress,  55  Ind.,  14. 

and  illegally  withholds  another  man's  The  coercion  or  duress  which  viU 
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Tender  a  payment    involuntary  must  tary:  Devlin  v.  United  States,  12  Court 

consist  of  some  actual  or  threatened  Claims  Rep.,  266. 

exercise  of  power  possessed,  or  believed  A  threat  to  procure  the  arrest  and 

to  be  possessed,  by  the  party  exacting  imprisonment  of  one's  son  under  a  false 

or  receiving  the  payment,  over  the  per-  criminal  charge,  and  reasonable  ground 

son  or  property  of  another,  from  which  to  believe  that  such  threat  will  be  exe- 

the  latter  has  no  other  means  of  imme-  cuted,  probably  constitutes  duress. 

diate  relief  than  by  making  payment :  To  recover,  on  the  ground  of  duress, 

Badich  v.  Hutchins,  95  U.  S.  R.,  210.  money  paid  upon  a  note  executed  in 

In  order  to  constitute  di^jress  of  the  pursuance  of  an  illegal  agreement,  du- 

person,  the  threat  must  be  of  such  a  ress  at  the  time  of  stteh  payfMrU  (and 

character  as  to  overcome  the  mind  and  not  merely  at  the  time  of  giving  the 

"Will,  and  destroy  the  free  agency  of  a  note)  must  be  shown  :  Schnltz  v.  Cul- 

person  of  ordinary  firmness :  Johnson  bertson,  46  Wise. ,  818. 

ff,  Roland,  2  Baxter  (Tenn.),  208 ;  Har-  An  agreement  by  a  private  person 

mon  «.  Harmon,  61  Maine,  227 ;  Lord  not  to  prosecute  another  for  crime  is 

V.  Lindsay,  18  Hun,  486 ;  Rexford  v.  illegal  and  void ;  but  money  ^unta- 

Bexford,  7  Lrfins. ,  6.  rily  paid  in  consideration  of  such  an 

A  settlement  of  accounts  compelled  agreement  cannot  be  recovered. 
by  taking  advantage  of  financiid  em-  The  mere  fact  that  a  person  who 
barrassments,  and  threatening  ruin  by  agreed  to  pay  money  in  consideration 
stopping  payments  due  from  others,  is  of  a  promise  not  to  prosecute  his  son 
obtained  by  duress  and  cannot  be  sus-  for  an  alleged  crime,  did  not  believe 
tained :  Vyne  v.  Glenn,  41  Mich.,  12.  that  his  son  was  guilty,  will  not  entitle 
^  party  in  the  latter  part  of  1861,  or  him  to  recover  moneys  paid  upon  such 
early  in  1862,  residing  in  Pendleton  agreement,  though  it  may  be  consid- 
oounty,  accepts  payment  of  a  bond  in  ered  by  the  jury  in  determining  wheth- 
Confederate  notes,  and  surrenders  the  er  the  payment  was  made  under  duress: 
bond,  the  obligor  having  first  said  to  Schultzi>.  Culbertson,  46  Wise.,  313. 
him  that  "he  dare  not  refuse  payment  A  note  and  mortgage  given  in  lieu  of 
in  Confederate  notes ;  that  if  he  did  notes  and  mortgage  that  were  given  in 
he  would  be  considered  disloyal,  and  part  to  suppress  a  prosecution  for  for- 
woold  be  liable  to  be  put  in  prison  and  gery ,  are  not  enforceable  by  an  assignee 
kept  there  during  the  war."  Suchsur-  of  the  payee  who  took  for  value,  but 
r«>nder  of  the  bond  cannot  be  regarded  with  notice  of  the  ill^ality  of  the  con- 
as  procured  by  fraud  or  duress,  in  the  sideration:  Pierce  v,  Kibbee,  51  Verm., 
absence  of  all  other  evidence.  559. 

The  testimony  of  such  person  that  In  an  action  on  two  promissory  notes 

he  surrendered  the  bond  under  such  it  appeared  that  defendant's  son  had 

circumstances  through  fear  of  impris-  committed  forgeiy,  and  it  was  found 

onment,  would  not  make  it  du^^ess,  as  by  the  jury  that  the  consideration  for 

the  real  inquiry  is  whether  there  was  which  aefendant  gave  the  notes  was  to 

that  degree  of  danger  threatened  and  prevent  the  scandal  of  forgery  becom- 

impending  as  would   be  sufficient  to  ing  public :  Held,  that  plaintiff  could 

overcome   the   mind    and    will    of  a  not  recover :   Doyle  v,  Carroll,  28  U. 

person  of  ordinary  firmness,  and  not  C.  Com.  PI.,  218. 

whether  he  was  influenced  by  a  secret  The  defence  of  illeg^ity  is  a  pecu- 

and  internal  fear  for  which  there  was  liar  one,  and  in  its  nature  differs  from 

no  just  cause  :  Simmons  v.  Trumbo,  9  most  others  ;  the  objection  is  rather 

W.  Va.,  859.  that  of  the  public,  speaking  through 

A  note  executed  to  procure  the  dis-  the  court,  than  of  the  defendant  as  a 

missal  of  a  criminal  prosecution  then  party  to  the  contract, 

pending  is  illegal  and  invalid,  unless  The  law  disallows  all  proceedings  in 

it  have  been  transferred  before  due  to  « respect  of  illegal  contracts,  not  from 

a  bona  fde  holder  for  value:  Collier  o.  any  consideration  of  the  moral  position 

Waugh,  64  Ind.,  456.  and  rights  of  the  parties,  but  upon 

A  person  under  sentence  until  a  fine  grounds  of  public  policy. 

be  paid  is  under  duress,  and  the  pay-  The  legiedative  enactment  confining 

ment  of   an  illegal  fine   under  such  the  initiation  of  a  criminal  prosecution 

circumstances  cannot  be  deemed  volun-  for  adultery  to  the  injured  spouse,  does 
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[8  Appeal  Cases,  1040.] 
H.L.  (Sc.),  June  4,  1878. 

[house  of  lords.] 

1040]    *The  Tharsis  Sulphur  and  Copper  Company, 
Appellants;  M'Elroy  &  Sons  and  Others,  Re«i)ondents {'). 

Coniraei — JSxtra  Work — Written  Order — Acguieteenee, 

A  contract  for  the  construction  of  large  iron  buildines  for  a  lump  sum,  contained 
a  clause,  inter  alia,  that  no  alterations  or  additions  should  be  made  without  a  written 
order  from  the  employers'  engineer,  and  no  allegation  by  the  contractors  of  knowl- 
edge of,  or  acquiescence  in,  such  i^terations  or  Editions  on  the  part  of  the  employ- 
ers, their  engineers  or  inspectors,  should  be  accepted  or  available  as  equivalent  to 
the  certificate  of  the  engineer,  or  as  in  any  way  superseding  the  necessity  of  each 
certificate  as  the  sole  warrant  for  such  alterations  and  additions.  During  the  ezeea- 
tion  of  the  contract  the  contractors  alleged  it  was  impossible  to  cast  certain  iron 
trough-girders  of  a  specified  weight,  and  subsequently  they  were  allowed  to  erect 
girders  of  a  much  heavier  weight ;  and  the  actual  weights  were  entered  in  the  end- 
neer*s  certificates  issued  from  time  to  time  authorizing  interim  payments.  On  ue 
completion  of  the  work  the  contractor  claimed  a  considerable  amount  in  excess  of  the 
contract  price  for  the  extra  weight  of  metal  supplied  : 

Hddf  reversing  the  interlocutor  of  the  court  oelow,  that  the  engineer's  certificatea 
were  not  written  orders,  and  the  clfum  was  therefore  excluded  by  the  tenns  of  the 
contract 

In  1872  the  appellants,  the  Tharsis  Sulphur  and  Copper 
Company,  had  occasion  to  erect  additional  works  at  Cardiff 
for  tne  purpose  of  calcining  and  precipitating  the  ores  pro- 
duced from  their  mines  in  Spain  ;  and  for  this  purpose  tW 
entered  into  a  contract  with  the  respondents,  M'Elroy  ® 
Sons,  engineers  in  Glasgow,  to  furnish  and  erect  all  the  iron 
and  general  work  for  a  lump  sum  of  £26,000.  The  terms  of 
the  contract  were  embodied  in  a  formal  deed  in  May,  1873, 
and  contained,  inter  alia : 

Article  13.  The  company  reserve  power,  during  the  progress  of  the  work,  to 
make  any  alterations,  additions,  or  deductions,  or  to  vary  from  or  alter  the  plans 
or  materials  as  they  may  consider  advisable,  without  in  any  respect  vitiating 
this  contract.  This  shall  only  be  done  under  a  written  order  from  the  companT's 
engineer,  and  allowance  will  be  made  for  such  alterations  at  the  rates  in  the 
schedule.  The  contractors  shall  not  at  their  own  hand,  or  without  a  written 
order  from  the  company's  engineer,  be  entitled  to  make  any  such  altentioos  or 
additions,  and  no  allegation  by  the  contractors  of  knowledge  of,  or  acqaiescence 
1 041  ]  *iiit  such  alterations  or  additions  on  the  part  of  the  company,  their  en- 
gineers or  inspectors,  shall  be  accepted  or  available  as  equivalent  to  the  oerUfi- 
cate  of  the  engineer,  or  as  in  any  way  superseding  the  necessity  of  such  certifi- 
cate as  the  sole  warrant  for  such  alterations  or  additions. 

Article  18 and  with  regard  to  payment  it  is  stipulated  as  follows  .— 

First,  in  the  case  of  the  works  at  Cardiff  no  payment  shall  be  held  as  legally  doe 
until  the  contract  is  completed,  but  advances  shall  nevertheless  be  made  to  tc-  * 
count  thereof,  under  the  engineer's  certificate,  in  amounts  of  not  less  thin  SSf^ 

{})  Reversing  Scotch  Oases,  4th  Series,  vol  v,  p.  161;  16  Scotish  Law  Report- 
er, 115. 
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npon  work  actually  done,  after  dedaction  of  10  per  cent.,  wliich  deduction  shall 
be  paid  at  the  end  of  the  term  for  upholding  the  works,  providing  there  is  no 
outstanding  claim  agi^nst  the  contractors  for  penalty  for  breach  of  contract  or 
neglect  in  upholding  the  works.  Second,  in  the  case  of  castings  payments  will 
be  made  npon  the  deUvery  of  every  twenty-five  tons  of  castings,  but  the  com- 

£any  will  retain  in  their  hands,  until  the  completion  of  that  part  of  the  contract 
as  been  certified  by  their  engineer,  the  value  of  twenty-five  tons  of  casting, 
ivrhich  is  to  be  paid  over  to  the  contractor  on  completion  of  said  branch  of  tne 
contract,  less  any  deductions  that  may  be  required  to  cover  any  costs,  expenses, 
or  charges  that  may  have  arisen  by  reason  of  the  contractor's  neglect  of,  or  non- 
compliance with,  the  specification  or  contract ;  declaring  that  the  weights  given 


or  charges  that  may  have  arisen  by  reason  of  the  contractor's  neglect  of,  or  non- 

~L,  the  specif 
in  the  table  appended  nereto  are  only  approximative,  and  that  the  company  will 


not  be  bound  to  pay  for  any  metal  in  excess  of  the  thickness  shown  on  the 
drawings,  calculated  at  the  rate  of  40  lbs.  per  144  cubic  inches. 

The  contract  was  completed  in  1874.  Disputes  however 
arose  in  adjusting  the  balance  of  the  contract  peice  due ;  and 
in  1876  the  respondents  raised  the  present  action  for  a  sum 
of  above  £10,000  for  extras  and  loss  of  profit ;  but  in  the  ap- 
peal the  question  was  narrowed  to  the  sum  of  £1,086  12^. 
lOd.,  made  up  of  two  sums  of  £911  3^.  2d.  and  £176  9s.  8d. 
claimed  as  the  value  of  extra  weight  of  iron  used  in  certain 
gutter-girders,  and  the  extra  cost  of  erecting  them  in  their 
places  respectively.  These  girders  consisted  of  over  300 
trough  or  gutter-girders,  and  were  required  in  the  specifica- 
tion to  be  made  of  a  specified  weight.  On  experiment  it 
was  alleged  by  the  respondents  to  be  impossible  to  cast  th^ 
girders  of  the  weight  specified,  and  of  this  the  appellants' 
engineer  was  informed,  and  a  meeting  took  place  between 
the  parties,  but  as  to  what  took  place  afterwards  the  evi- 
dence was  rather  contradictory.  The  re8i)ondents  alleged 
that  the  engineer  orally  agreed  to  the  extra  weights  being 
supplied;  that  he  afterwards  certified  in  writing,  that  the 
extra  weights  had  in  point  of  fact  been  supplied ;  and  they 
contended  from  this  that  his  oral  agreement  and  his  written 
certificate,  taken  together,  imposed  on  the  appellants  an 
obligation  to  pay  for  the  extra  weight. 

*The  appellants  resisted  the  claim  on  the  ground  [1042 
that  they  did  not  order,  or  desire,  the  extra  weight ;  that  it 
*  was  unnecessary;  that  the  girders  could  with  care  have  been 
made  of  the  specified  thickness  and  weight;  that  no  oral 
a^eement  had  been  entered  into  by  their  engineer  for  fur- 
nishing the  additional  material ;  and  that  although  the  engi- 
neer's certificates,  issued  solely  for  the  purpose  of  authorizing 
interim  payments,  included  as  a  matter  or  course  the  actual 
weight,  this  was  not  a  written  order  such  as  was  required 
tinder  the  contract. 

On  the  17th  of  November,  1877,  the  Second  Division  of  the 
Court  of  Session  (Lord  Giflford  dissenting),  recalled  the  de- 
cision of  the  Lord  Ordinary  (Curriehill),  holding  that  the  re- 
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observations  of  Lord  Giflford  in  the  court  below.  An 
"order"  would  mean  an  order  by  the  company  to  the  con- 
tractors to  execute  the  work  in  the  altered  form.  Bat  the 
position  of  things  was  perfectly  different,  it  was  the  con- 
tractors who  were  suggesting  to  the  appellants,  if  they  were 
not  requesting  them,  tnat  the  girders  should  be  of  a  thicker 
form.  It  was,  as  I  understand  the  case,  and  the  evidence, 
a  suggestion  which  was  made  for  the  benefit  of  the  con- 
tractors, to  enable  them  to  execute  the  contract  which  they 
were  bound  to  execute,  but  which  they  could  not  execute, 
except  at  a  very  great  expense  to  themselves,  otherwise 
than  by  increasing  the  thickness  of  the  girders.  So  far, 
therefore,  as  the  matters  stood,  according  to  the  evidence, 
before  the  time  when  the  certificates  which  have  been  re- 
ferred to  were  written,  it  appears  to  me  that  there  is  abso- 
1 045]  lately  *no  evidence  of  any  verbal  or  parol  contract 
between  the  appellants,  or  any  one  representing  them,  and 
the  contractors,  that  the  appellants  would  treat  the  in- 
creased size  of  the  girders  as  extra  work,  and  would  pay  for 
it  accordingly.  Therefore  I  am  obliged  upon  that  part  of 
the  case  to  dissent  from  the  opinion  of  the  majority  of  the 
learned  judges  of  the  Court  of  Session. 

Then,  my  Lords,  if  that  is  so,  did  anything  occur  after- 
wards which  would  amount  to  a  certificate  or  a  promise  to 
Eay  for  extra  work  ?  As  to  that  I  must  say  that  it  would 
e  a  priori  in  the  highest  degree  improbable  that,  after 
what  I  have  described  took  place,  you  would  find  that  when 
the  girders  were  made  of  the  increased  thickness,  and  so 
made  for  the  benefit  of  the  contractors,  anything  would  be 
done  subsequently  to  make  the  appellants  afterwards  enter 
into  an  engagement  to  make  a  payment  for  extra  work. 
But,  my  Lords,  without  dwelling  upon  the  question  whether 
or  not  there  would  be  any  consideration  for  such  a  promise 
under  the  circumstances,  in  point  of  fact  I  can  find  no  evi- 
dence of  any  subsequent  engagement.  That  which  is  re- 
ferred to  is  the  form  of  the  certificates.  That  form,  it 
appears  to  me,  putting  it  at  the  very  highest,  is  merely 
equivocal.  It  is  consistent  (the  respondents  may  say)  with 
the  existence  of  an  antecedent  agreement  to  pay  for  the  in- 
creased thickness  of  the  girders  as  extra  work ;  but  it  is  also 
entirely  consistent  with  there  being  no  antecedent  agree- 
ment to  pay  for  the  increased  thickness  as  extra  work.  The 
certificates  I  look  upon  as  simply  a  statement  of  a  matter  of 
fact,  namely,  what  was  the  weight  and  what  was  the  con- 
tract price  of  the  materials  actually  delivered  from  time  to 
time  upon  the  ground,  and  the  paynjents  made  under  those 
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certificates  were  altogether  provisional,  and  subject  to  ad- 
justment or  to  readjustment  at  the  end  of  the  contract.  I 
repeat,  the  utmost  that  can  be  said  of  these  certificates  is, 
that  in  their  form  they  were  equivocal  and  consistent  with 
either  view  turning  out  to  be  the  facts  of  the  case ;  either 
that  there  was  or  that  there  was  not  a  verbal  agreement  to 
pay  for  extra  work.  I  am  of  opinion,  upon  the  evidence, 
that  there  was  no  such  verbal  agreement,  and  therefore  the 
certificates,  in  my  opinion,  cannot  make  better  the  case  of 
the  respondents. 

Therefore,  my  Lords,  the  learned  judges  before  whom 
this  case  *came  in  the  courts  below  being  virtaally  [1046 
divided  in  opinion,  because  the  Lord  Ordinary  and  Lord 
Giflford  were  of  the  opinion  which  I  have  endeavored  to  ex- 
press, and  the  other  two  learned  judges  were  of  a  different 
opinion,  I  submit  to  your  Lordships  that  the  opinion  of  the 
liord  Ordinary  and  of  Lord  Giflford  is  the  correct  one  and 
ought  to  prevail,  and  that  this  appeal  ought  to  be  allowed, 
and  the  interlocutor  appealed  against  altered  in  the  respect 
complained  of.  And,  there  being  no  appeal  in  regard  to  the 
costs  in  the  Court  of  Session,  that  tne  appellants  should 
have  their  costs  of  this  appeal. 

Lord  Hathebley  :  My  Lords,  I  am  entirely  of  the  same 
opinion,  and  I  confess  that,  having  attended  very  carefully 
to  the  able  argument  of  the  learned  counsel  for  the  re- 
spondents, I  am  quite  at  a  loss  to  discover  in  any  part  of 
these  proceedings  anything  approaching  to  an  agreement 
entered  into  on  behalf  of  the  Tharsis  Company  by  their 
engineer,  the  only  person  who  was  qualified  under  the  con- 
tract to  enter  into  such  an  agreement,  still  less,  of  course, 
any  such  agreement  signed,  although  in  the  courts  below  it 
has  been  thought  that  the  certificates  which  were  signed  by 
the  engineer  (as  they  always  are)  might  supplement  that 
defect  which  would  otherwise  exist  in  the  mode  of  ordering 
these  matters  with  respect  to  which  the  complaint  is  made, 
that  they  are  not  allowed  for  as  extra  work.  It  was  said 
that  the  certificate  would  supplement  the  defect  of  the  order 
not  having  been  signed,  as  being  a  subsequent  ratification 
under  the  hand  of  the  engineer.  But,  my  Lords,  I  find  ficst, 
no  s^eement,  and  secondly,  supposing  the  words  used  in 
the  interview  which  was  held  oetween  four  persons  con- 
cerned in  this  matter,  could  possibly  be  construed  into  an 
agreement  or  anything  approaching  an  agreement,  I  find 
nothing  which  could  induce  your  Lordships  to  say  that 
such  an  agreement  can  be  considered  to  be  confirmed  by 
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I  agree  in  Mr.  Southgate's  view  of  that  letter,  that  it  re- 
fers to  a  certificate,  which  he  finds  dated  the  5th  of  May, 
among  those  certificates  which  are  furnished  to  us  in  the  en- 
dence.  Your  Lordships  find  that  in  the  certificate  dated  the 
6th  of  May,  an  account  is  made  up  including  these  '^  trough 
girders,^'  as  they  are  called,  and  the  additional  quantity  of 
iron  put  into  them  is  there  included.  All  that  is  valued  up, 
and  the  total  reckoning  brings  up  the  amount  to  £2,218  8^.  Sd. 
as  the  sum  which  might  properlv  be  paid,  if  the  company  so 
thought  fit,  to  the  contractors.  But  they  do  not  pay  them  that 
sum  because  those  advances  which  are  made  are  not  advances 
by  way  of  payment  for  the  particular  articles  which  are  sup- 
plied ;  and  accordingljr,  if  vou  look  at  the  certificate  dated 
the  10th  of  May,  in  which  there  is  a  list  of  all  the  items  oq 
account  of  which  a  payment  is  made,  and  which  is  evidently 
referred  to  bv  the  letter  I  have  just  read  of  the  9th  of  May, 
1873,  you  will  find  a  lump  sum  of  £900  put  down  for  these 

firders.  The  same  course  is  followed  in  another  letter  which 
[r.  Southgate  read  of  July,  just  in  the  same  way  there  was 
a  sum  paid  on  account.  It  is  not  an  exact  sum  made  up  by 
calculation  of  items,  and  by  applying  the  prices  to  the  quan- 
tities of  articles  supplied  under  those  items — it  is  really 
simply  nothing  but  this — it  is  an  account  sent  in  to  show 
that  the  company  are  quite  safe  in  making  such  payment 
as  they  may  think  proper  by  way  of  advance,  because  there 
is  now  upon  their  ground  property  of  such  a  value.  As 
regards  the  iron,  of  course  they  had  under  that  contract  a 
peculiar  stipulation,  which  I  agree  is  an  unusual  one,  and 
one  which  I  have  not  seen  before  in  other  contracts,  that  they 
must  always  keep  twenty-five  tons  of  iron  in  hand  in  the 
form  of  castings  before  making  any  advance,  and  that  at  the 
end  of  the  contract  they  would  hand  over  to  the  respond- 
ents the  value  of  twenty-five  tons  of  castings. 

What  is  there,  my  Iiords,  in  all  that  to  show  that  there 
1050]  was  an  *agreement  to  pay  to  the  respondents  for 
this  additional  weight  of  iron  as  extra  work?  The  calcu- 
lations and  the  certificates  are  made  out  in  the  same  way  as 
for  all  the  other  work  under  the  contract — there  is  no  extra 
pay-sheet  for  these  things — what  is  there  to  show  that  they 
were  to  be  paid  for  as  extras,  or  that  there  was  any  agree- 
ment by  the  company  to  that  effect,  or  that  Mr.  Stewart  had 
entered  into  any  such  agreement  ?  If  the  respondents  had 
told  him,  We  shall  want  so  much  more  iron,  and  unless  yoa 
give  us  leave  (I  look  at  it  in  that  point  of  view  entirely)  to 
make  these  girders  so  much  thicker,  we  cannot  execute  the 
work  in  the  form  and  manner  provided  for  in  the  contract,— 
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and  if  he  said  I  give  you  that  leave, — then  it  would  be  con- 
sistent to  say  also,  If  it  is  to  be  paid  for  as  such,  the  company 
may  sa^  that  they  will  make  an  advance  upon  it.  That  would 
be  consistent  certainly,  but  there  is  nothing  on  the  company's 
part  to  say,  We,  by  making  that  advance,  agree  that  you 
did  that  under  an  order  by  us  and  that  you  shall  charge  for 
it  as  extra  work.  What  the  company  permitted  the  respond- 
ents to  do  was  only  for  their  own  convenience,  and  that  be- 
ing so,  there  is  nothing  to  support  the  claim  made  by  the 
respondents  to  be  paid  for  it  as  extra  work. 

IjORB  Blackburn  :  My  Lords,  this  is  a  contract,  made  as 
contracts  frequently  are,  that  a  great  quantity  of  work  shall 
be  done  for  a  lump  sum,  the  contract  sum  in  this  case  being 
£25,000,  for  which  sum  the  contractors  a^eed  to  do  a  large 
quantity  of  work.  It  is  very  common  m  these  contracts, 
and  in  this  it  exists,  that  conditions  are  put  in  more  or  less 
stringent  that  the  engineer  may  require  the  contractors  to 
do  extra  work  at  the  same  rates  according  to  weights  and 
measurements  as  they  agreed  to  do  the  other  work,  and  that 
he  shall  have  power  to  order  them  to  do  so ;  and  in  order  to 
provide  against  the  risk  of  the  parties  being  fixed  with  the 
cost  of  extra  work  which  was  not  really  ordered  by  them, 
it  is  common  enough  to  have  provisions,  as  these  are  here, 
more  or  less  stringent,  saying  that  no  extra  work  shall  be 
paid  for  unless  it  is  ordered  in  writing  by  the  engineer ;  and 
if  such  conditions  are  properly  *made,  and  there  is  [1051 
nothing  fraudulent  or  iniquitous  in  the  way  they  are  carried 
out,  those  conditions  would  be  quite  sufficient  and  effectual. 
Now,  for  the  purpose  of  doing  that,  where  there  is  a  lump 
sum  put  down,  as  there  is  here,  for  the  whole,  it  is,  as  was 
observed  by  Lord  Gifford  below,  absolutely  necessary  that 
there  should  be  a  scale  of  rates  according  to  weights  and 
measurements,  to  show  how  that  extra  work  is  to  be  paid 
for.  But  there  is  a  further  purpose  for  which  it  is  requisite. 
It  is  very  common,  and  in  this  case  it  exists,  that  although 
the  contractors  are  not  to  be  paid  in  advance,  yet  they  are 
not  to  be  kept  out  of  their  money  until  the  whole  work  is 
done,  and  therefore  it  is  generally  provided,  and  here  it  is 
provided,  that  as  the  work  goes  on  they  shall  be  paid  pro- 
portionate sums  according  to  the  contract — more  or  less  ac- 
cording to  the  work  actually  done.  And  for  that  purpose 
a  survey  must  be  made,  and  it  is  necessary  that  you  should 
have  a  scale  of  rates  according  to  weights  and  measurements 
that  they  may  know,  upon  what  scale  they  are  to  be  paid. 
Upon  that  I  observe,  although  Lord  Gifford  does  not  ob- 
serve it  in  his  judgment,  that  thi^  is  another  reason  why  it 
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make  them  thicker,"  and  there  is  some  evidence  to  the  effect 
that  he  said,  "You  may  make  them  thicker."  Mr.  Stewart 
says  he  did  not  say,  "Make  them  thicker."  But  I  have 
come  to  the  conclusion  that  Mr.  Stewart  makes  a  mistake 
there,  and  that  he  really  was  asked,  "  Will  you  allow  us  to 
make  them  a  little  thicker,  which  will  be  cheaper  and  bet- 
ter for  us?" 

But  then  there  is  not  a  word  in  the  evidence  which  says 
that  he  or  the  Tharsis  Company  were  to  pay  for  this  addi- 
tional thickness.  Now,  I  perfectly  agree  that  when  a  man 
1054]  orders  a  thin^  for  his  *own  benefit  you  need  not 
have  the  words,  *'  I  will  pay  for  it,"  because  it  would  mean 
that.  If  a  man  ^oes  to  an  ironworks  and  says,  '^Furnish 
me  with  a  ton  of  iron,"  he  need  not  say  "  I  will  pay  for  it," 
because  that  is  implied.  If  a  man  ^oes  into  a  shop  and 
orders  goods  it  is  implied  that  he  wili  pay  for  them.  Bat 
when,  as  in  this  case,  the  company  say,  We  cannot  do  the 
work  as  we  have  promised  to  do  it  unless  vou  permit  us  to 
make  it  thicker  than  we  undertook  to  make  it,  and  the  en- 
gineer on  behalf  of  the  company  says,  I  will  not  object  to 
your  making  it  thicker  if  you  cannot  do  it  otherwise,  I  think 
there  is  nothing  in  that  to  imply  that  there  was  to  be  any 

gayment  for  tnat  additional  thickness.  You  are  never 
ound  to  pay  for  goods  unless  you  have  expressly  or  im- 
pliedly contracted  to  pay  for  them.  Here  there  is  no  express 
contract  to  pay  for  the  additional  thickness,  and  the  circum- 
stances, as  I  view  them,  negative  an  implied  contract. 

That  being  so,  my  Lords,  I  think  if  there  was  not  a  single 
word  in  the  contract  binding  them  to  take  care  that  any 
order  for  extra  work  should  be  in  writing,  and  providing  so 
carefully  that  if  they  are  not  in  writing  the  extra  work  snail 
not  be  paid  for — I  say  if  there  was  not  a  single  word  of  that 
kind  in  the  contract,  and  although  the  company  were  to  be 
liable  just  as  an  individual  might  be  for  goods  ordered  by 
him,  even  if  that  were  the  case  I  think,  upon  the  grounds  I 
stated  just  now,  the  claim  for  this  £900  totally  fails.  It  was 
an  extra  quantity  of  goods  allowed  for  the  convenience  of 
Messrs.  M'Elroy  to  be  delivered  on  the  Tharsis  Company's 
works,  but  it  was  not  expressly  promised  to  be  paid  for,  and 
it  was  not  impliedly  promised  to  be  paid  for.  It  was  arcued 
that  the  effect  of  the  certificates  sent  in,  in  the  way  in  wnich 
they  were  sent  in,  was  either  that  the  certificate  related 
back  and  showed  that  the  Tharsis  Company  had  actually 
promised  to  pay  for  them  beforehand,  or  it  was  said  the 
certificate  amounted  to  a  ratification  of  a  promise  made 
verbally  before.     I  agree  entirely  with  my  noble  and  learned 
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friend  who  spoke  last,  he  has  explained  exactly  my  view 
of  what  those  certificates  are.  They  were  made  out  with  a 
view  to  regulating  the  advances,  and  showing  how  much 
should  be  paid  on  account,  not  at  all  as  showing  how 
much  was  to  be  paid  ultimately  upon  the  final  account  and 
reckoning. 

*My  Lords,  upon  the  rest  of  the  case  I  think  it  [1055 
unnecessary  to  express  my  opinion,  and  I  entirely  agree  in 
the  resolution  which  has  been  moved  by  the  noble  and 
learned  Lord  on  the  woolsack. 

IjOSD  Gordon  concurred. 

IrUerlocutor  of  the  nth  of  November ^  1877,  so  far  as 

appealed  against^  reversed. 
Respondents  ordered  to  pay  to  the  appellants  the  costs 

incurred  by  them  in  respect  of  this  appeal. 

Lords*  Journals^  June,  1878. 

Agents  for  the  appellants :  Clarices^  Rawlins  &  Clarice. 
Agents  for  the  respondents :  Smithy  Fawdon  &  Low. 

See  post,  Rossiter  v.  Miller,  p.  684,  oonstitnte  a  cause  of  action.  Held, 
and  note;  22  Eng.  Rep.,  481  note ;  22  further,  that  such  complaint  was  de- 
En^.  Rep., 892 note;  20 Eng.  Rep.,  199  fective  in  substance;  that  the  mere 
note  ;  28  Eng.  Rep.,  882  note ;  Canty  allegation  of  complete  performance  of 
V.  Clark,  44  U.  C.  Q.  B. ,  222  ;  Id. ,  505.  the  work  did  not  show  a  right  of  action. 

Where,  in  a  building  contract,  the  since  there  was  no  architect's  certifi- 

certificate  of  an  architect  that  the  build-  cate  ;  that  the  failure  of  the  complaint 

ing^  has  been  done  in  compliance  with  to  show  that  the  architect's  certificate 

the  contract  is  made  a  prerequisite  of  had  been  given  was  not  remedied  by  an 

payment  for  such  building,  the  archi-  allegation  that  the  certificate  was  un- 

tect  is  accepted  by  the  contracting  par-  reasonably  refused,  and  that  the  mere 

ties  as  an  umpire,  and  neither  party  allegation  that  the  defendants  had  duly 

can  avoid  the  effect  of  his  certificate  or  accepted  the  work,  without  the  addi- 

ref  osal  to  give  a  certificate  by  the  mere  tional  allegations  that  such  work  was  a 

allegation  that  his  certificate  or  refusal  full  compliance,  and  was  received  by 

is   unreasonable ;   nor  can  the  parties  the  defendants  as  a  full  performance, 

litigate  the  matters  thus  submitted  to  did  not  remedy  the  omission  of  the 

him,  until  he  is  divested  of  his  powers  complaint  to  show  that  such  certificate 

as  umpire  by  death,  incapacity,  resig-  had  been  given  :  Schenke  v.  Rowell,  7 

nation,  or  refusal  to  act.  Daly,  286,  8  Abb.,  N.C..  42. 

In  an  action  to  recover  the  contract  In  an  action  on  a  builder's  contract, 
price  for  the  erection  of  a  building,  which  provided  that  all  the'  works 
a  complaint  setting  forth  a  contract  should  be  left  complete  and  clear,  to 
which  provided  that  payment  should  the  satisfaction  of  the  architect,  and 
he  made  when  the  work  was  done  ac-  did  not  con^in  any  provision  for  pay- 
cording  to  the  contract,  approved  of  by  ment  by  instalments  : 
the  architect,  and  a  certificate  of  per-  Held,  Ist.  That  the  completion  of 
formance  given  by  the  architect,  and  the  works  to  the  satisfaction  of  the 
allefi^ng  that  plaintiff  performed  the  architect  was  a  condition  precedent  to 
work  according  to  contract,  that  the  the  builder's  right  to  recover  on  foot 
defendants  accepted  the  work,  and  that  of  the  contract.  2d.  That  he  was  not 
the  architect  had  unreasonably  refused  entitled  to  recover  for  the  value  of  the 
to  give  the  certificate,  is  bad  on  demur-  work  done,  as  to  which,  while  incom- 
ler,  as  not  stating  facts  sufficient  to  plete,  the  architect  had  expressed  ap- 
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proval  so  far  as  then  partially  exe-  defective  is  taken  out  and  replaced  br 

cuted,  bnt  which  was  not  snbseqoently  another  person  whom  the  contractor 

completed  to  the  architect's  satisfac-  has  had  working  for  him,  the  owner  of 

tion  :   Richardson  v.  Mahon,  4  L.  R.,  the  building  will  not  be  held  respena- 

Irish,  486,  affirmed  by  House  of  Lords,  ble  to  such  person  so  replacing  tba 

but  not  reported.  work  merely  because  he  saw  him  at 

A  contract  between  the  United  States  work,  and  made  no  objection,  bat  hor- 
and  A.  for  his  removal  of  the  rock  at  ried  him  on,  as  he  had  the  right  to  sap- 
the  entrance  of  a  certain  harbor,  pro-  pose  such  work  was  being  done  under 
vided  that  he   should    complete    the  and  for  the  contractor, 
work  at  a  specified  time,  and  that  if  he        The  doctrine  that  a  party  seeing  wc»k 
should  delay  or  be  unable  to  proceed  progress  for  him,  and  making  no  objec- 
with  it  in  accordance  with  the  contract,  tion  thereto  to  the  person  doing  the 
the  officer  in  charge  might  terminate  same,  is  liable  to  the  person  so  working, 
the  contract,  and  employ  others  to  com-  has  no  application  where  the  eotirs 
plete  the    work,  deducting   expenses  work  is  contracted  for  and  placed  under 
from  any  money  due  or  owing  to  A.,  the  control  of  another,  who  has  the 
who  was  also  to  be  responsible  for  any  power  to  employ  whom  he  pleases : 
damage  caused  to  others  by  his  delay  Campbell  v.  Day,  90  Ills.,  368. 
or  non-complianoe.     Payment  upon  the        Where,  in  an  action  brought  for  ma- 
completion  and  acceptance  of  the  sev-  son  work  upon  a  building,  Uie  contract 
eral  sections  was  to  be  made,  reserving  provided  for  a  submission  of  questions 
ten  per  cent,  therefrom  until  the  com-  as  to  extra  work  and  change  in  plan,  to 
pletion  and  acceptance  of  the  whole  >  architects,  and  that  their  finding  should 
work.     The  work  was  not  completed  be  conclusive,  the  verdict  was  laigely 
at  the  specified  time,  chiefly  in  conse-  in  excess  of  the  amount  found  bj  the 
quence  of  the  failure  of  a  third  party  architects,  and  was  not  warranted  by 
to  deliver  to  A.  the  necessary  explo-  the   evidence,  the  judgment  was  re- 
sive,  and  the  officer  in  charge  termi-  versed :   Matthews  v,  mce,  4  Bradwell 
nated  the  contract :    but  the  evidence  (Ills.),  90. 

does  not  show  that   his   action  was        In  an  action  by  the  builder  on  a bmld- 

wrongful.     The  work  was  completed  ing  contract,  a  stipulation  therem  that 

by  other  parties  at  much  lower  terms,  the  instalments  snould  be  "  paid  onlj 

A.   brought  suit  against   the  United  on  the  approval  of  the  architects  and 

States.  their   written   order  :*'    Held  not  to 

Held,  that  the  United  States  having  mean  that  **  the  approval  of  the  aichi- 
sustained  no  loss  by  the  failure  of  A.  tects  under  their  written  order "  was 
he  is  entitled  to  the  reserved  ten  per  essential  to  the  plaintiff's  right  of  re- 
cent., but  not  to  the  profits  that  he  covery,  but  that  if  he  could  show  that 
would  have  made  had  he  performed  the  written  order  had  been  unreason- 
the  contract,  nor  to  the  difference  be-  ably  withheld,  and  that  the  work  had 
tween  the  contract  price  and  that  which  been  done  in  a  workmanlike  roaner 
the  work  was  completed  by  others :  and  substantially  according  to  the  con- 
Quinn  v.  United  States,  99  U.  S.  R.,  30.  tract,  he  would  be  entitled  to  recover : 

An  architect  employed  only  to  super-  Sullivan  «.  Byrne,  10  S.  C,  12^ 
vise  and  direct  the  work  to  be  done  by        Where  it  is  stipulated  in  a  contract 

a  contractor,  and  those  acting  under  that  the  work  to  be  done  under  it  is  to 

him,  has  no  authority  to  employ  an-  be  paid  for  upon  the  estimates  of  an 

other  to  do  work  on  a  building  which  engineer,  to  be  made  at  stated  times, 

the  contractor  has  undertaken  to  do.  if  the  engineer  makes  only  approximate 

Where  a  party  employs  another  to  estimates,  and  the  contractor  is  pre- 

fumish  all  the  materials  ^and  erect  a  vented    from    completing   the    work 

building,  into  whose  hands  the  whole  through  the  fault  of  the  other  party, 

matter  is  put,  the  contract  providing  for  he  may  recover  for  the  whole  amount 

changes,  and  contemplating  his   em-  of  work  done,  as  well  that  of  which  no 

ployment  of  others  as  to  parts  of  the  estimate  has  been  made  as  that  which 

work,  which  he  does,  the  whole  to  be  has  been  estimated  :  Bean  «.  Miller,  69 

done  under  the  supervision  of  an  archi-  Mo. ,  884 ;  Yeats  o.  Ballentine,  56  Mo., 

tect,  and  a  part  of  the  work  proving  533. 
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[3  Appeal  Cases,  1056.] 
HL.  (Sc.),  Jane21,  1878. 
[HOUSE  OF  LORDS.] 

William  Bailey  and  Others,  Appellants ;  J.  &  D. 

RoBEBTON,  Respondents  (*). 

latent — DiMeon/ormily  between  Provutional  and  Complde  Spedfieatum — AnHcipaiiati — 
IfuuffieierU  DetcripHon  of  the  Manner  of  dte — Statute  15  <§  16  Viet.  c.  88. 

The  provisioiial  specificatidki  of  a  patent  stated  the  object  of  the  inyention  to  be  the 
preserying  of  animal  substances  in  a  fresh  state ;  and  the  patentees  claimed  the  use 
of  a  Bolation  composed  of  a  certain  qoantity  of  gelatine  mixed  with  bisulphite  of  lime, 
l>iit  in  the  complete  specification,  lodged  six  months  afterwards,  they  claimed  as  "  so- 
lution No.  1,**  a  Bolntion  composed  of  bisulphite  of  lime  alone;  and  gave  no  direction 
liow  this  solution  was  to  be  used.  Bisulphite  of  lime  had  been  used  by  a  prior  patentee. 
In  an  action  for  infringement  against  defendants  who  had  used  bisulphite  of  lime  pure 
and  simple,  held,  that  the  complete  specification,  if  large  enough  to  cover  the  employ- 
ment of  bisulphite  of  lime  for  the  preservation  of  animid  substances  as  practised  by  the 
defenders,  would  claim  an  invention  larger  than  and  different  from  that  disclosed  in 
the  provisional  specification,  and  would  be  open  to  the  objection  of  want  of  novelty, 
and  of  want  of  a  sufficient  description  of  the  manner  in  which  the  invention  was  to 
be  performed,  that  therefore  the  patent  was  not  valid  and  effectual  to  secure  to  the 
patentees  the  invention,  or  supposed  invention,  used  by  the  defenders,  though  it 
knight  be  valid  to  secure  to  them  the  invention  described  in  the  provisional  specifi- 
cation. 

Appeal  against  so  much  of  an  interlocator  of  the  First 
Division  of  the  Ooart  of  Session,  pronounced  on  a  petition 
for  interdict  *at  the  instance  of  the  appellants,  Wil-  [1056 
liam  Bailey  and  others,  against  the  respondents,  J.  &  B. 
Koberton,  as  foand  that  certain  letters  patent  were  invalid. 

In  1866  Henry  Medlock  and  William  JBailey  obtained  the 
letters  patent  which  are  the  subject  of  this  litigation  for 
*'  Improvements  in  preserving  animal  substances."     Subse- 

Suently  Bailey  became  the  sole  owner  of  the  patent.  Messrs. 
.  &  D.  Boberton,  who  are  butchers  in  Glasgow,  have  been 
in  the  habit  of  using  a  solution  known  as  bisulphite  of  lime 
for  the  preservation  of  fresh  meat.  At  one  time  they  pur- 
chased It  from  Mr.  Bailey's  agent,  but  of  late  years  they 
have  obtained  it  from  the  ordinary  retail  druggists  in  Glas- 
gow. The  appellants,  considering  this  an  infringement  of 
the  letters  patent,  sought  by  petition  to  the  Sheriff's  Court 
of  Lanarksnire  to  have  the  use  interdicted. 

The  contention  of  the  respondents  was  that  the  letters 
patent  were  invalid  on  the  grounds  that  the  complete  speci- 
fication described  an  invention  essentially  different  from 
that  claimed  in  the  provisional  specification ;  that  the  com- 
plete specification  did  not  describe  the  manner  in  which  the 
invention  was  to  be  performed  ;    and  that  there  had  been 

(*)  Modifying  Scotch  Cas.,  4th  Series,  vol.  iv,  p.  645, 14  Scottish  Law  Reporter,  848. 
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prior  publication  of  the  alleged  invention  in  the  patent  of  a 
Mr.  Kattray. 

The  provisional  specification  dated  the  27th  of  Jane,  1866, 
was  vs  follows : 

The  object  of  the  said  invention  is  to  preserve  animal  substances,  such  ts 
meat,  ponltrj,  game,  and  fish,  for  a  long  time  in  a  fresh  state,  so  that  when 
eaten  they  cannot  be  distinguished  from  the  same  when  recently  killed,  and  for 
the  preservation  of  hides.  For  this'  purpose  we  dissolve  the  ordinary  oommer- 
cial  gelatine  in  boiling  water,  using  about  two  pounds  of  gelatine  to  ten  poands 
of  water.  We  then  i^d  while  hot  a  volume  equal  to  the  volume  of  the  solatkm 
of  gelatine  of  a  solution  of  bisulphite  of  lime  (usually  expressed  by  the  formaU 
Ca0,2S,Ot)  in  water,  of  about  the  specific  gravity  of  1070.  While  the  solatioii 
of  gelatine  and  bisulphite  of  lime  is  still  warm  and  liquid  we  coat  the  substance 
to  be  preserved  with  it  either  by  dipping  the  substance  into  it  or  by  brushing  it 
over  with  two  or  three  coats  of  the  solution.  If  the  substance  has  to  be  trans- 
ported any  distance  in  wooden  vessels,  the  vessels  should  be  saturated  with 
some  of  the  before-mentioned  solution  of  bisulphite  of  lime  in  water,  and  when 
dry  brushed  over  with  the  said  solution  of  gelatine  and  bisulphite  of  lime. 
When  the  solution  of  gelatine  and  bisnlphite  of  lime  has  firmly  solidified  on  the 
surface  of  the  animal  substance,  the  latter  may  be  packed,  the  vessel  being 
closed  as  air-tight  as  possible.  For  the  preservation  of  hides  the  interior  sur- 
face only  requires  to  be  coated  with  the  solution  of  gelatine  and  bisnlphite  of 
lime.  The  coating  on  the  hides  and  the  hides  must  be  dried  before  thej  are 
1057]  packed.  Before  treating  the  animal  substance  *other  than  hides  ts 
above,  the  viscera  must  be  removed  and  the  inside  washed  free  from  blood:  it 
is  then  to  be  coated  internally  and  externally  as  above  described,  and  before  it 
is  cooked  the  coating  of  gelatine  and  bisulphite  of  lime  must  be  removed  hj 
soaking  it  for  a  sufficient  time  in  water. 

The  final  specification  dated  the  26th  of  December,  1866, 
ran  thus : 

The  nature  of  our  said  invention  is  to  preserve  animal  substances,  such  as 
meat,  poultry,  game,  fish,  and  other  animsd  substances  for  a  long  time,  and  ao 
that  the  same  substances  when  so  preserved,  and  although  the  animals  from 
which  the  same  are  derived  have  been  killed  for  a  considerable  time,  cannot  be 
distinguished  when  cooked  from  the  like  substances  derived  from  similar  ani- 
mals which  have  been  recently  killed,  and  also  for  the  preservation  of  hides. 

The  manner  in  which  our  said  invention  is  performed  is  as  foUows :  We  em- 
ploy a  solution  hereinafter  distinguished  as  solution  No.  1,  being  a  solution  of 
bisulphite  of  lime  (usually  expressed  by  the  formula  CaO,2S,Ofl),  in  water  of 
about  the  specific  gravity  of  1050,  which  specific  gravity  we  find  preferable  to 
that  of  1070.  We  sometimes  form  a  solution,  hereinafter  distinguished  as  so- 
lution No.  2,  by  dissolving  the  ordinary  commercial  gelatine  in  boiling  water, 
using  from  one  p^  to  two  parts  of  gelatine  in  ten  parts  of  water,  and  adding  ten 
parts  of  solution^o.  1.  In  determining  the  proportion  of  gelatine  to  be  osed, 
we  increase  such  proportion  in  inverse  ratio  to  the  decrease  of  the  temperatoie 
of  the  place  at  which  the  solution  is  to  be  applied,  using  a  larger  proportion  of 
gelatine  when  the  temperature  is  low,  and  a  smaller  proportion  of  gelatine  when 
the  temperature  is  high.  Solution  No.  2  is  adapted  for  coating  animal  sab- 
stances  intended  to  be  preserved,  such  as  joints  of  meat,  animals  which  have  been 
skinned,  poultry  and  birds  which  have  been  plucked,  fish,  and  also  the  internal 
surfaces  of  hides.  For  this  purpose,  the  viscera  of  the  animals,  birds,  and  fish, 
and  also  the  gills  of  fish,  should  be  removed,  and  the  inside  washed  so  as  to  be 
thoroughly  cleansed  from  blood  and  oifensive  matter.  We  then  applj  solution 
No.  2  while  still  warm  and  liquid  to  coat  such  animal  substances  either  by  dip- 
ping such  substances  into  such  solution,  or  by  brushing  such  substances  over 
with  two  or  three  coats  of  such  solution.  Such  solution  is  then  allowed  to  dry 
and  solidify,  and,  if  required,  we  pack  such  animal  substances  in  casks  or  other 
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suitable  Teasels  rendered  as  air-tieht  as  may  be.  As  to  hides,  we  first  cleanse 
the  same  by  washing  the  inside  thereof ;  we  then  apply  solution  No.  2  while 
still  warm  and  liquid  to  coat  the  interior  surface  of  such  hides,  but  such  interior 
coating,  and  also  the  hides  themselves,  must  be  rendered  dry  before  the  hides 
can  be  packed  ;  the  hides  can  then  be  packed  in  casks  or  other  suitable  vessels, 
bat  if  the  hides  are  to  be  used  within  a  short  period,  say  two  months  after  the 
application  of  this  solution,  we  do  not  find  such  paddng  necessary. 

For  the  preservation  of  animals  without  removing  the  skin  or  external  cover- 
ing thereof,  and  without  removing  hoofs  or  horns,  we  find  it  advantageous  to 
employ  a  solution,  hereinafter  distinguished  as  solution  No.  8,  formed  by  mix- 
ing one  part  of  salt  with  ten  parts  of  solution  No.  1,  and  from  six  to  ten  parts  of 
water.  We  vary  the  proportion  of  water  according  to  the  temperature  of  the 
place  at  which  the  solution  No.  8  is  to  be  applied,  using  a  larger  proportion  of 
water  where  such  temperature  is  low,  and  a  smaller  proportion  of  water  where 
such  temperature  is  *high.  For  this  purpose,  at  the  slaughtering  of  [1058 
the  animal,  as  soon  as  the  bleeding  ceases,  and  while  the  animal  is  stili  warm, 
we  (by  any  ordinary  process  of  injection)  force  solution  No.  8,  heated  to  a  tem- 
perature of  from  100°  to  110°  Fahrenheit,  into  the  arteries  and  veins  leading 
from  and  to  the  heart  of  the  animal.  We  then  remove  the  viscera  of  the  animal 
and  wash  the  inside  of  such  animal,  so  as  thoroughly  to  cleanse  the  same  from 
blcmd  and  offensive  matter,  and  the  inside  of  the  animal  may  be  washed  with 
solation  No.  8.  The  animal  can  then  be  packed  in  a  canvas  wrapper  or  in 
some  other  suitable  packing. 

For  the  preservation  of  fish  we  find  it  advantageous  to  employ  a  pickle  or  so- 
lation, hereinafter  distinguished  as  solution  No.  4,  formed  by  mixing  ten  parts 
of  cold  water,  one  part  of  salt,  and  one  part  of  solution  No.  1.  For  this  purpose 
we  first  deprive  the  fish  of  the  viscera  and  gills,  and  wash  the  inside  of  the  fish 
so  as  to  cleanse  the  same  from  offensive  matter ;  we  then  pack  the  fish  in  casks 
or  other  suitable  vessels,  fill  up  such  casks  or  vessels  with  solution  No.  4,  and 
then  close  such  casks  or  vessels  so  as  to  render  the  same  as  air-tight  as  may  be. 
Poultry  and  game  maybe  similarly  treated  with  solution  No.  4,  having  been 
first  plucked  or  skinned  and  tlie  viscera  removed. 

We  find  that  solution  No.  4  is  also  useful  for  preventing  and  arresting  decom- 
position in  fresh  butchers'  meat,  game,  poultry,  and  fish.  For  this  purpose  the 
animal  substance  to  be  treated  may  be  dipped  into  the  solution  or  wrapped  in  a 
cloth  saturated  with  such  solution. 

The  proportions  of  the  substances  employed  to  form  solution  No.  2,  solution 
No.  8,  and  solution  No.  4,  are  respectively  reckoned  by  weight,  and  not  by 
▼olume. 

When  animal  substances  are  to  be  transported  dry  in  wooden  casks  or  other 
wooden  vessels,  the  interior  of  such  casks  or  vessels  should  before  use  be  satu- 
rated with  solution  No.  1  and  then  allowed  to  dry,  but  for  this  we  make  no  claim. 

Before  any  animal  substance  which  has  been  coated  or  treated  with  solution 
No.  3  or  solution  No.  4  is  cooked  the  effect  of  the  coating  or  solution  should  be 
removed  by  soaking  the  substance  for  a  sufficient  time  in  water. 

What  we  consider  to  be  novel  and  improvements,  and  therefore  we  claim  as 
the  invention  secured  to  us  by  the  said  in  part  recited  letters  patent  are : — 

Firstly,  the  use  of  solution  No.  1  for  preserving  animal  substances. 

Secondly,  the  preservation  of  joints  of  meat,  animals  from  which  the  skin  or 
feathers  have  been  removed,  fish,  and  hides  by  means  of  solution  No.  2  in  man- 
ner hereinbefore  described. 

Thirdly,  the  preservation  of  animals  without  removing  the  skin  by  means  of 
solation  No.  8  in  manner  hereinbefore  described. 

Fourthly,  the  preservation  of  fish,  game,  and  poultry  by  means  of  solution 
No.  4  in  manner  hereinbefore  described. 

Fifthly,  the  preventing  and  arresting  decomposition  in  animal  substances  by 
means  of  solution  No.  4  in  manner  hereinbefore  described. 

But  we  do  not  claim  the  employment  of  gelatine  or  salt,  nor  of  the  processes 
of  cleansing  or  injection,  nor  of  air-tight  vessels,  except  in  connection  with  and 
in  aid  of  solution  No.  1,  and  for  the  purpose  of  preserving  animal  substances, 
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nor  do  we  claim  the  use  of  solution  No.  1  except  for  the  parpoee  of  pieaerving 
animal  sabstances. 

The  provisional  specification  of  Mr,  Rattray's  patent  for 
1 059]  ' '  Improvements  *in  preserving  organic  suostances," 
dated  the  2l8t  of  June,  1861,  and  which  substantially  sets 
out  his  claim,  was  as  follows : 

My  said  invention  consists,  first,  of  a  mode  of  preserving  animal  and  vegetable 
matters  by  imprecating  them  with  an  aqaeous  solution  of  sulphnrous  acid. 
For  this  purpose  I  plonge  the  material  to  be  preserved  in  a  quantity  of  the  so- 
lution, or  otherwise  bring  the  solution  into  contact  with  the  surface  of  the  ma- 
terial for  such  a  length  of  time  as  may  be  requisite  to  produce  the  neoessaiy 
impregnation.  When  fresh  animal  and  vefi;etable  matters  have  been  impreg- 
nated with  a  solution  of  sulphurous  acid  in  this  manner,  the  effect  is  to  preserve 
them  from  decay  for  a  considerable  period. 

Mv  said  invention  consists,  secondly,  of  the  use  of  the  alkaline  and  earthy 
sulpliites  in  packing  preserved  animal  and  vegetable  matters  in  cases,  and  I 
introduce  these  sulphites,  either  dry  or  in  solution,  into  a  case  with  the  pre- 
served matters,  for  the  purpose  of  assisting  more  effectually  to  prevent  them 
from  undergoing  decay  or  injurious  change. 

The  respondents  pleaded  inter  alia : 

(1.)  The  respondents  having  made  use  of  bisulphite  of  lime  alone  for  the  pres- 
ervation of  meat,  and  that  article  having  been  well  known  and  generally  need 
by  the  public  prior  to  June,  18G6  (the  date  of  the  alleged  letters  patent),  the 
respondents  have  not  infringed  the  alleged  letters  patent.  (2.)  The  alleged 
letters  patent  and  relative  specification  do  not  apply  to  the  use  of  bisulphite  of 
lime  alone  in  the  preservation  of  animal  substances,  and  the  use  of  that  article 
alone  is  not  an  infringement  of  the  alleged  letters  patent  (3.)  Assuming  that 
the  said  letters  patent  and  relative  specification  apply  to  the  use  of  bisulphite  of 
lime  alone  for  preserving  animal  substances,  the  same  are  null  and  void,  in  re- 
spect that  bisulphite  of  lime  was  well  known  and  generally  used  by  the  public 
for  the  preservation  of  animal  substances  prior  to  the  date  of  the  said  letters 
patent.  (4.)  The  application  of  bisulphite  of  lime  alone  to  the  preservation  of 
animal  substances  is  not  any  manner  of  new  manufacture,  and  is  not  an  inven- 
tion which  could  be  the  subject  of  a  patent.  (5.)  Assuming  that  the  alleged  let- 
ters patent  and  relative  specification  apply  to  the  use  of  bisulphite  of  lime  alone 
for  tne  preserving  of  animal  substances,  the  same,  qitotid  that  application,  are 
null  and  void,  in  respect  that  the  so-called  invention  was  known  and  published 
within  the  United  Kingdom  prior  to  the  date  of  the  said  letters  patent.  (6.)  As- 
suming that  the  alleg^  letters  patent  and  relative  specification  apply  to  the  use 
of  bisiUphite  of  lime  alone  in  the  preservation  of  animal  substances,  the  same, 
quoad  that  application,  are  null  and  void,  in  respect  that  the  said  Henry  Med- 
lock  and  William  Bailey,  the  idleg^  patentees,  were  not  the  first  and  trae  in- 
ventors of  the  said  application.  (7.)  The  alleged  invention,  as  described  in  the 
final  specification,  varies  materially  from  the  alleged  invention  as  described  in 
the  provisional  specification,  and  the  alleged  letters  patent  are  therefore  null  and 
void.  (8.)  The  letters  patent  are  null  and  void,  in  respect  that  the  final  specifi- 
cation claims  the  absolute  application  of  bisulphite  of  lime  for  the  preservation 
of  animal  substances,  without  limiting  its  application  to  the  modes  of  using  it 
described  in  the  specification. 

1 060]  *The  parties  having  been  allowed  a  proof  of  their 
respective  averments,  the  petition  for  interdict  was  heard 
before  the  Sheriff  Substitute  of  Lanarkshire  (Mr.  Guthrie) 
in  July,  1875,  and  in  October,  1875,  the  following  amend- 
ment was  made  on  the  record  by  the  appellants : 
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'With  the  view  of  obviating  the  necessity  for  farther  probation,  the  parsaers 
admit  that  between  the  21st  of  Jane,  1861,  and  the  date  of  pursuer's  specification 
of  the  27th  of  June,  1866,  solutions  of  bisulphite  of  lime  were  publicly  used  for 
the  preservation  of  aninial  substances  by  William  Rattray,  chemist,  Aberdeen, 
but  that  only  in  the  manner  described  in  the  specification  number  8/7  of  progess 
(Rattray's  specification). 

Subsequently  the  Sheriff  Substitute  pronounced  in  favor 
of  the  appellants,  granting  an  interdict.  On  appeal,  the 
Sheriff  of  Lanarkshire  (Mr.  Dickson)  reversed  tiie  Sheriff 
Substitute's  interlocutor  ('),  finding  that  the  letters  patent 
were  invalid,  and  on  the  23d  of  February,  1877,  the  First 
Division,  confirming  the  Sheriff's  decision,  pronounced  the 
following  interlocutor : 

Find  that  the  appellant  (Mr.  Bailey)  is  assignee  of  the  letters  patent  which  were 

f  ranted  to  Henry  Medlock  and  the  pursuer,  dated  the  27th  of  June,  1866  .... 
ind  that  during  the  years  1878  and  1874,  or  during  part  thereof,  and  during  the 
carrency  of  the  said  letters  patent,  the  respondents  did  at  their  shops  or  premises 
in  Gallowgate  Street  and  Duke  Street,  Glasgow,  use  and  employ  for  the  preserva- 
tion of  animal  substances  bisulphite  of  lime,  being  the  solution  No.  1  claimed  by 
the  patentee  under  the  first  heaid  of  the  claim  in  the  complete  specification  :  Find 
that  l>etw^en  the  21st  of  June,  1861,  and  the  .d&te  of  the  pursuer's  provisional 
specification  of  the  27th  of  June,  1866,  bisulphite  of  lime  was'publlcly  used  for 
the  preservation  of  animal  substances  by  William  Rattray,  chemist,  Aberdeen, 
in  the  manner  described  in  the  specification  of  his  patent  8/7  of  progress  :  Find 
that  the  complete  specification  describes  the  nature  of  the  invention  claimed 
under  the  said  first  head,  but  does  not  describe  or  ascertain  the  manner  in  which 
the  said  invention  is  to  be  performed :  Find  that,  in  so  far  as  regards  the  said  first 
head  of  the  claim,  the  complete  specification  is  disconform  to  the  provisional 
specification,  and  claims  a  different  invention  from  that  which  is  disclosed  in  the 
provisional  specification  :  Therefore  find  that  the  patent  is  not  valid  and  effectual 
to  secure  to  the  patentee  the  invention,  or  supposed  invention,  used  by  the 
defenders  as  aforesaid :  To  this  extent  and  effect,  sustain  the  defences  :  Refuse 
the  prayer  of  the  petition,  and  decern  :  Find  the  defenders  entitled  to  expenses 
both  in  the  Sheriff-Court  and  in  this  court. 

On  appeal  to  the  House, 

The  Attorney-Oeneral  {Sir.  J.  HoJcer)  and  Mr.  Webster^ 
Q.C.  (with  them  Mr.  Lawson\  were  heard  for  the  appellants. 

*Mr.  AstoUj  Q.C.,  and  Mr.  MacClymont^  were  [1061 
heard  for  the  respondents. 

The  following  cases  were  cited:  Newall  v.  Elliott {^)\ 
Thomas  v.  Welch  (•) ;  Simpson  v.  Holliday  (*) ;  ParJces  v. 
Stevens  (') ;  Crossley  v.  Beverly  (*) ;  Hill  v.  Evans  (') ; 
Young  v.  Fernie  (") ;  Arnold  v.  Bradbury  (•) ;  FoxweU  v. 
Bostock  (") ;    Penn  v.  Bihhy  (").     See  also   Dudgeon  v. 

(')  Scotch  Cases^  4th   Series,  vol.  iv,  (•)  9  B.  A  C,  63;  1  Webs.  P.  R.,  112. 

p.  646.  0)  4  De  G.  F.  A  J.,  288 ;  8  Jur.  (N.S.), 

(«)  4  C.  B.  (N.S.).  269,  298.  629. 

(*)  Law  Rep.,  1  C.  P.,  192.  (8)4   Giff.,    577,   611;  Law    Rep.,   1 

{*)  Newton*B  Patent  Journal,  288;  18  H.  L.,  68. 

W.   K.,   677,   on    appeal.   Law  Rep.,  1  (•)  Law  Rep.,  6  Ch.,  706. 

n.  L.,  816.  (10)  1864.  Higgin*8  Patent  Cases,  164; 

(*)  J^w  Rep.,  8  Eq.,  868;  Law  Rep.,  10  L.T.  (N.S.),  144 ;  12  W.R.,  728. 

6  Ch,,  86.  (")  Law  Rep.,  2  Cb.,  127. 

24  EiCG.  Rep.  83 
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Thomson  (') ;  Hex  v.  Wheeler  (•) ;  Brunton  v.  Hawkes  (') ; 
Morgan  v.  Seaward  Q  ;  Wood  v.  Zimmer  (*) ;  Betts  v. 
Menzies  (') ;  JTingr  v.  Metcalfe  (*) ;  Booth  v.  Kennard  C) ; 
Cannington  v.  Nuttall  ('). 

The  following  opinions  were  delivered  by  the  Law  Peers : 

Lord  Cairns,  L.O. :  My  Lords,  the  arguments  in  this 
case  at  yoar  Lordships'  bar  have  occupied  some  time,  and 
the  materials  are  of  some  length,  but  I  shall  have  occasion 
to  take  up  a  very  short  portion  of  your  Lordships'  atten- 
tion for  the  purpose  of  the  observations  which  I  have  now 
to  make.  I  own  I  am  perfectly  satisfied  with  the  decision 
of  the  majority  of  the  Court  of  Session,  and  I  propose  to 
conclude  with  a  motion  which  will  in  substance  affirm  their 
decision,  subject  to  one  alteration  in  the  interlocutor  in 
point  of  form,  which  I  will  mention  more  particularly  by- 
and-by. 

Now,  my  Lords,  the  first  question  in  this  case  throughout 
has  appeared  to  me  to  be,  W  hat  is  the  meaning  of  the  j)ro- 
visional  specification  in  the  case  %  What  is  the  invention 
1062]  which  is  described  *in  that  provisional  specifica- 
tion '{  That  is  the  foundation  of  the  whole  of  the  claim  of 
the  appellants.  Whatever  be  the  invention  which  is  there 
described  that  is  the  invention  which  the  appellants  inform 
the  Crown  they  have  discovered,  and  in  respect  of  which 
they  ask  for  the  protection  of  a  patent — that  is  the  inven- 
tion in  respect  of  which  the  patent  is  given  to  them ;  and 
whatever  be  that  invention,  it  became  their  duty  to  specify 
it,  and  not  another  or  a  different  invention,  in  the  complete 
specification. 

Now,  looking  at  the  provisional  specification,  and  look- 
ing at  it  in  the  first  instance  without  reference  to  any  ex- 
ternal evidence  as  to  any  peculiar  meaning  in  the  terms  of 
it,  taking  it  like  any  other  document  whicn  your  Lordships 
might  have  to  construe,  I  cannot  for  a  moment  doubt,  with- 
out any  minute  examination  of  the  sentences  of  it,  that  the 
conclusion  at  which  any  person  must  arrive  after  reading  it 
is  this,  that  the  invention  which  those  who  wrote  out  the 
provisional  specification  conceived  they  had  made  was  not 
an  invention  merely  of  the  chemical  application  of  bisul- 
phite of  lime  to  animal  substances,  such  as  meat  and  fish, 
but  was  a  mode  of  applving  a  coating  or  film  to  the  outside 
of  animal  substances,  which  coating  or  film  was  to  consist 

{})  1878,  11  Macph.,  868.  (»)  10  H.  L.,  117. 

(•)  1819,  Hig^in's  Patent  Cases,  p.  169.        (•)  2  Stark.,  249. 

(»)  Ibid,  p.  172,  '    O  26  L.  J.  (Ex.),  305 ;  IRA  K.,  627. 

(*)  Holt,  68.  {^)  Law  Rep.,  6  H.  L.,  206. 
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of  gelatine,  or  some  substance  of  the  same  kind,  mixed  with 
a  solution  of  bisulphite  of  lime.  In  that  way  you  were  to 
obtain  a  wash  and  you  were  to  use  it  as  a  coating ;  and 
upon  that  point  I  may  say  that  I  observe  the  term  "coat" 
or  *' coating"  used  not  less  than  six  times  in  this  very  short 
specification.  It  is  to  be  put  on  by  dipping  or  brushing ; 
and  if  the  first  coating  is  not  sufficient  it  is  to  be  repeated 
two  or  three  times ;  it  is  then  to  be  left  to  harden  or  to 
solidify,  and  the  animal  substance  is  to  be  thus  preserved ; 
and  when  the  time  comes  for  it  to  be  used  the  coating  is 
again  to  be  softened  with  water  by  steeping  and  thus  to  be 
removed. 

My  Lords,  of  course  it  would  have  been  possible,  if  it  had 
been  in  the  mind  of  the  inventor,  to  have  said.  What  I  have 
invented  is  this :  I  have  discovered  the  great  advantage  of 
bisulphite  of  lime  as  applied  to  the  surface  of  animal  sub- 
stances, but  I  find  it  cannot  be  conveniently  applied  without 
some  medium  in  which  it  is  to  be  placed  for  tne  purpose  of 
making  it  adhere  to  the  surface  of  the  animal  substances, 
therefore  I  claim  to  use  it  in  a  medium  consisting  of  gela- 
tine, and  to  put  it  on  in  that  way.  He  *might  have  [1063 
done  that,  but  that  I  repeat  is  not  what  has  been  done. 
What  we  have  is  a  statement  of  an  invention  such  as  I  have 
described  in  the  first  instance  and  not  any  other  inven- 
tion. My  Lords,  I  may  add  that  if  that  be  the  invention, 
so  far  as  any  evidence  which  has  been  adduced  in  the  case 
is  concerned,  it  appears  to  me  not  only  to  be  a  subject  for  a 
patent,  but,  as  regards  novelty,  to  have  been  at  this  time  a 
perfectly  new  invention  ;  for  I  have  heard  no  evidence  to 
show  that  this  application  to  animal  substances  had  been 
practised  before. 

Now,  that  being  the  conclusion  at  which  I  should  arrive, 
looking  at  the  provisional  specification  as  it  stands,  it  is 
satisfactory  to  my  mind  to  find  that  a  scientific  witness  who 
is  brought  forward  as  the  leading  witness  for  the  appellants, 
appears  to  be  exactly  of  the  same  opinion,  because  I  find 
that  Dr.  Wallace  who  had  said  in  his  evidence  in  chief, 
speaking  of  the  complete  specification,  which  I  will  after- 
wards come  to,  that  the  essence  of  the  patent  as  evidenced 
by  the  complete  specification  was  the  application  of  the 
bisulphite  of  lime  pure  and  simple  for  the  preservation  of 
animal  substances.  On  being  asked  with  regard  to  that, 
**Do  you  find  any  indication  of  that  in  the  provisional 
specification  ? "  he  answers  "  No,  he  takes  in  gelatine  along 
with  it  in  the  provisional  specification."  Subsequently  this 
question  is  repeated  to  him,  '*  Is  a  solution  of  bisulphite  of 
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as  making  a  claim  for  the  independent  and  separate  use  of 
solution  S"o.  1,  you  at  once  are  obliged  to  arrive  at  the  con- 
clusion that  there  is  no  mode  pointed  out  in  the  specifica- 
tion of  how  that  solution  No.  1  is  to  be  applied.  My  Lords, 
the  question  was  asked :  How  comes  it  in  practice  that  solu- 
tion If  o.  1  has  been  used,  and  how  came  private  butchers  to 
know  how  to  use  it,  because  undoubtedley  this  solution 
No.  1  pure  and  simple  has  been  used  ?  I  do  not  think  it 
1066]  necessary  to  refer  to  the  contents  of  a  *document 
which  is  mentioned  in  some  of  the  judgments  of  the  learned 
judges  in  the  Court  of  Session  (*),  and  which  appears  not 
to  be  in  the  process ;  but  this  does  appear,  that  in  some  way 
or  other  when  the  solution  No.  1  came  to  be  used  by  the 
patentees  pure  and  simple  they  accompanied  it  with  the  cir- 
culation of  cards  in  which,  somehow  or  other  (perhaps  it  is 
better  for  us  not  to  inquire  how),  they  explained  the  man- 
ner in  which  solution  No.  1  was  to  be  applied.  The  impor- 
tance of  this  I  am  bound  now  to  state.  If  the  complete 
specification  does  not  set  up  No.  1  as  a  solution  to  be  used 
separately  pure  and  simple,  then  the  complete  specification 
will  be  in  accordance  with  the  provisional  specification,  and 
the  patent  mav  be,  for  aught  I  know,  a  perfectly  valid 
patent.  But  i^  on  the  other  hand,  the  complete  specifica- 
tion claims  the  solution  No.  1  and  the  use  or  it  separately 
as  an  invention  pure  and  simple,  then  indeed  the  appellants 
may  be  able  to  show  that  the  respondents  have  infringed 
that  use.  But,  on  the  other  hand,  they  can  only  do  so  by 
claiming  an  invention  through  the  medium  of  the  complete 
specification  which  is  not  mentioned  in  the  provisional  speci- 
fication, and  as  to  the  mode  of  exercising  or  applying  wnich 
they  cannot  in  that  specification  point  out  any  claim  or  any 
information  given  to  the  public. 

My  Lords,  that  seems  to  be  simply  the  case  as  regards  the  dif- 
ference between  the  provisional  and  complete  specifications. 
Now,  if  the  complete  specification  conveys,  as  I  suggested 
it  might  be  construed,  merely  the  statement  that  solution 
No.  1  is  a  basis  to  be  afterwards  used  in  the  manner  I  pointed 
out  with  regard  to  solutions  Nos.  2,  3  and  4 ;  with  reference 
to  the  evidence  in  that  case,  I  see  no  evidence  that  such  use 
had  been  anticipated  or  ever  before  had  taken  place.  But 
if  the  claim  of  the  complete  specification  is  to  the  use  of 
solution  No.  1,  that  is,  of  bisulphite  of  lime  pure  and  sim- 
ple, then  it  seems  to  me  that  the  appellants  at  once  fall  into 
the  danger  of  having  been  anticipated  by  the  use  which  was 
admitted  to  have  taken  place  in  tlie  case  of  Rattray;  because 

(*)  Scotch  Cases,  4th  Series,  voL  iv,  at  p.  576. 
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in  the  case  of  Rattray's  patent  it  is  admitted  by  continual 
admission  between  the  parties  that  the  '' solutions  of  bisul- 
phite of  lime  were  publicly  used  for  the  preservation  of  ani- 
mal substances  by  William  Rattray,  chemist,  Aberdeen,  but 
that  only  in  the  manner  Mescribed  in  the  specifica-  [1067 
tion."  There  is,  therefore,  this  admission  that  they  were 
used :  the  manner  in  which  they  were  used,  if  they  were 
used  for  the  preservation  of  animal  substances,  seems  to  me 
quite  immaterial,  because  what  the  appellants  are  obliged  to 
contend  for  is,  that  there  is  a  claim  by  them  in  the  complete 
specification  for  the  use  of  the  solution  No.  1,  being  a  solu- 
tion of  bisulphite  of  lime  without  any  description  of  the  way 
in  which  it  is  to  be  applied.  It  is  an  absolute  claim  to  the 
use  in  any  way  of  the  oisulphite  of  lime.  But  if  in  any  way 
(it  matters  not  how)  Rattray  did  apply  it  before,  then  they 
have  claimed  an  application  of  that  which  in  some  way  or 
other  was  applied  by  Rattray  before. 

On  this  point  I  am  obliged  to  admit  entirely  the  justice  of 
the  question  put  by  Lord  Shand  in  the  court  below.  Says 
Lord  Shand,  Suppose  that  Rattray  after  this  patent  were  to 
do  what  he  is  admitted  to  have  done  before,  what  answer 
could  he  give  to  these  patentees,  if  they  are  right,  who  say 
that  there  is  secured  to  them  by  their  complete  specification 
the  absolute  user  of  the  solution  of  bisulphite  ox  lime  pure 
and  simple  ?  My  Lords,  he  could  have  no  answer.  It  would 
be  nothing  for  him  to  say.  Oh !  yes,  I  use  it,  but  I  use  it 
only  in  such  a  way.  They  woula  reply.  Look  at  our  com- 
plete specification.  We  have  said  nothing  as  to  the  way  in 
which  it  is  to  be  used.  We  have  claimed  it  for  the  pres- 
ervation of  animal  substances.  You  are  using  it  for  the 
preservation  of  animal  substances,  and  therefore  you  are 
infringing  our  patent.  But  if  he  did  this  before  the  patent 
was  issued,  then  the  patent,  according  to  that  construction, 
is  open  to  the  charge  of  want  of  novelty.  That  is  the  whole 
of  the  case,  but  I  am  extremely  anxious  not  to  assent  to  any 
form  of  interlocutor  which  absolutely  pronounces  this  patent 
to  be  invalid.  I  do  not  desire  to  say  that  it  is  invalid — it  is 
onl^  invalid  if  a  construction  is  attempted  to  be  put  upon  it 
which  would  be  sufficient  to  restrain  the  present  respondents 
from  doing  what  they  have  been  doing.  If  a  limited  con- 
struction he  put  upon  it,  a  construction  which  would  make 
it  in  accordance  with  what  I  hold  to  be  the  meaning  of  the 
provisional  specification,  I  see  no  reason,  and  I  do  not  think 
It  necessary  to  decide  that  question,  why  it  may  not  be  a 
valid  patent. 

*My  Lords,  when  I  said  that  there  was  an  altera-    [1068 


664  HOUSE  OF  LORDS  AND  PRIVT  COUNCIL.  [Vol  TIL 

1878  ]         Bailey  V.  Roberton.  H.L(Sc) 

tion  of  the  interlocutor  of  the  Court  of  Session  which  I 
would  suggest,  what  I  referred  to  was  that  the  interlocutor 
as  it  now  stands  appears  to  be  open  to  this  interpretation, 
that  it  pronounces  definitely  once  for  all  that  the  patent  is 
invalid.  That  appears  to  me  to  be  unnecessary,  and  what 
I  would  suggest  to  your  Lordships  as  an  alteration  of  the 
wording  would  be  this.  I  should  propose  to  your  Lord- 
ships to  omit  from  the  words  "find  that  the  complete  speci- 
fication" down  to  the  word  **  therefore,"  and  in  place  or  the 
wording  of  the  interlocutor  as  it  is  there  printed,  to  insert 
the  words  "Find  that  the  complete  specification,  if  large 
enough  to  cover  the  employment  of  bisulphite  of  lime  for 
the  preservation  of  animal  substances  as  practised  bj^  the 
defenders,  would  claim  an  invention  larger  than  and  differ- 
ent from  that  disclosed  in  the  provisional  specification,  and 
would  be  open  to  the  objection  of  want  of  novelty,  and  of 
want  of  a  sufficient  description  of  the  manner  in  which  the 
invention  is  to  be  performed."  The  interlocutor  will  then 
proceed :  **  Therefore  find  that  the  patent  is  not  valid  and 
effectual  to  secure  to  the  patentee  the  invention,  or  supposed 
invention,  used  by  the  defenders  as  aforesaid.  To  tins  ex- 
tent and  effect  sustain  the  defences."  My  Lords,  I  think  of 
course  that  that  alteration  ought  not  to  make  any  difference 
as  to  the  costs  of  the  appeal,  but  that  they  should  be  paid 
by  the  appellants. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  the 
view  which  has  been  taken  by  my  noble  and  learned  friend 
on  the  woolsack  in  this  case.  If  I  think  it  necessary  to  add 
only  a  very  few  words  to  what  has  been  said,  it  would  be 
rather  to  explain  for  my  own  satisfaction  the  grounds  upon 
which  I  concur  with  him  than  to  add  any  new  light  to  the 
observations  on  the  point  of  law  which  have  been  made.  I 
think  there  can  be  no  doubt  in  reading  the  provisional  speci- 
fication in  this  case  that  intending,  as  the  applicants  for  the 
patent  then  did,  to  preserve  as  they  say,  not  meat  which 
already  was  in  a  preserved  state — not  meat  which  was  in  the 
nature  of  dried  meat,  or  the  like,  but  fresh  meat  soon  after 
it  was  killed,  and  to  preserve  it,  as  they  express  it,  in  snch 
a  manner  as  that  the  flesh  would  retain  the  appearance  that 
1069]  it  might  present  immediately  upon  or  *soon  after 
death — they  proceeded  evidently  to  set  forth  a  process  by 
which  that  end  was  to  be  obtained.  Now,  without  the 
slightest  difference  of  expression  with  regard  to  the  two  sub- 
ject-matters which  they  intended  to  use  for  preserving  the 
meat,  without  the  slightest  difference  of  expression  as  to  the 
efficacy  of  the  one  or  the  other,  they  propose  that  in  certain 
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quantities  there  should  be  mixed  together  this  substance 
which  is  called  bisulphite  of  lime,  which  appears  to  consist 
of  sulphate  of  lime,  the  solid  substance,  and  sulphurous 
acid  in  which  that  solid  substance  becomes  soluole,  and 
which  may  then  be  called  bisulphite  of  lime,  or  which  at  all 
events  is  now  at  this  time  sufficiently  known,  whatever  may 
have  been  the  case  before  the  date  ox  the  patent  in  question, 
by  that  name.  That  is  the  one  substance ;  the  other  sub- 
stance to  be  put  to  that  to  make  up  the  mixture  for  the  pur- 
pose of  preserving  the  meat  was  gelatine.  Now  it  is  said 
that  this  gelatine  was  only  put  in,  and  must  have  been 
known  to  everybody  to  have  oeen  put  into  the  mixture  in- 
tended to  have  the  effect  desired,  solely  for  the  purpose  of 
fixing  the  solid  parts  of  the  compound,  of  the  lime,  for  in- 
stance, which  had  been  put  into  the  common  mixture,  and 
to  bring  the  whole  to  solidify,  so  as  to  present  a  compact  sur- 
face, which  would  keep  the  meat  in  the  fresh  state  that  was  de- 
sired ;  when  required  for  use,  the  meat,  before  being  cooked, 
was  to  be  washed,  to  remove  all  that  adhered  to  the  surface. 

Now,  it  is  said  that  the  bisulphite,  as  far  as  it  had  any 
known  power,  was  a  distinct  antiseptic,  as  it  was  called  in 
the  course  of  the  argument.  We  do  not  find  the  word 
** antiseptic"  used  anywhere  in  the  patent,  but  we  may 
presume  that  the  bisulphite  of  lime  was  the  stronger  of  the 
two  ingredients  of  which  the  patent  was  composed.  At  the 
same  time  I  cannot  admit,  as  was  suggested  in  the  opening 
bv  the  learned  Attorney-General,  that  anybody  knowing  at 
aU  the  properties  of  gelatine,  and  how  to  deal  with  it,  would 
have  known  that  gelatine  could  have  no  antiseptic  proper- 
ties, and  could  only  be  used  for  the  purpose  he  described. 
So  far  from  that  being  the  case,  I  venture  to  think  that  any- 
thing that  excludes,  the  oxygen  of  the  air,  excludes  the  ap- 
proach of  the  enemy,  if  I  may  describe  putrefaction  as  being 
the  enemy.  The  antiseptic,  as  it  has  been  termed,  or  the 
bisulphite  of  lime,  fights  the  enemy  hand  to  hand,  and  seems, 
as  some  of  the  witnesses  say,  to  have  the  power  through 
*the  medium  of  the  sulphuric  acid,  which  has  been  [1070 
used  before  for  purifying  purposes,  of  overcoming  or  repel- 
ling that  which  is  being  attacked,  or,  at  all  events,  of  ward- 
ing off  the  attack  which  has  been  made,  for  a  short  time. 

Now,  anybody  who  has  read  the  provisional  specification, 
would  say  that  from  beginning  to  end  there  is  no  separation 
of  those  two  ingredients — they  are  placed  in  the  very  fore- 
front of  the  specification  and  are  described  as  to  their  com- 
position and  as  to  the  heat  to  be  applied,  as  to  the  specific 
gravity  compared  with  water  of  the  mixture — ^all  tnat  is 
24  Eng.  Rep.  84 
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perfectly  well  taken  care  of  and  is  described,  as  has  been 
said  already ;  and  if  the  complete  specification  is  really  no 
more  than  carrying  this  invention  into  effect,  it  may,  for  all 
I  know,  be  a  fair  foundation  for  a  patent.  Bat  then  if  yoa 
take  that  to  be  the  patent,  as  has  already  been  observed, 
Mr.  Roberton  has  not  infringed  it — he  has  not  used  the  mix- 
tui*e  of  gelatine  and  bisulphite  of  lime — he  has  used  bisul- 

I)hite  of  lime  simply,  and  that  is  the  only  accusation  against 
lim  upon  the  present  inc[uiry.     Therefore  he  would  te  free 
from  all  impeachment  of  infringement  of  the  letters  patent 

But  then,  in  order  to  draw  Mr.  Roberton  within  the  meshes 
of  the  patent,  it  is  said  that  in  effect  he  has  violated  the 
patent  itself,  because  the  complete  specification  does  some- 
thing more,  and  that  has  been  the  great  difficulty  which 
the  appellants  have  labored  under  all  through ;  they  are 
obliged  to  say  that  there  is  something  more,  else  they  cannot 
catch  Mr.  Roberton,  and  if  they  do  say  there  is  something 
more,  they  involve  themselves  in  a  considerable  difficulty. 
Now  what  happens  is  this.  In  the  complete  specification 
certain  mixtures  are  spoken  of,  the  first  being  the  composi- 
tion No.  1,  that  not  being  a  mixture  of  any  two  things,  but 
being  bisulphite  of  lime  in  a  liquid  state.  Then  follows 
Nos.  2,  3,  and  4,  all  of  which  are  compounds  of  bisulphite 
of  lime  with  some  substance  or  other,  some  with  gelatine; 
one  for  the  purpose  of  injection  into  the  veins  of  the  animals 
(which  does  not  appear  in  the  provisional  specification  at 
all,  but  is  one  of  the  objects  mentioned  in  the  complete  speci- 
fication) that  was  to  be  mixed  with  salt,  but  in  no  single 
operation  is  there  any  direction  as  to  the  use  of  bisulphite 
of  lime  alone  without  any  other  material  except  in  the  case 
mentioned  by  the  Lord  Chancellor,  namely,  the  case  of  satn- 
1071]  rating  *the  casks  in  which  animal  substances  are  to 
be  packed  dry,  which  for  good  reasons,  the  patentees  say 
they  do  not  claim ;  they  do  not  claim  the  lining  of  casks 
with  it,  and  I  say  with  good  reason,  for  that  had  reference 
to  Medlock's  patent,  which  is  a  patent  relating  to  the  pres- 
ervation of  beer,  in  regard  to  which  he  says  that  part  of  bis 
procedure  is  with  this  bisulphite  of  lime  to  deal  with  the 
casks  in  which  the  beer  is  contained — ^^that  was  very  much 
the  same  process  as  dealing  with  the  casks  which  contain 
the  meat — and  therefore  that  could  not  be  claimed  without 
exhibiting  at  once  the  defect  of  want  of  novelty. 

Now,  if  we  read  the  patent  as  meaning  nothing  more  than 
the  use  of  bisulphite  of  lime  in  these  various  states  of  mix- 
ture, I  am  not  prepared  to  say  that  that  may  be  erroneous 
on  the  part  of  the  patentee,  but  if  we  are  asKed  to  do  any- 
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thiDg  more,  then  we  find  that  he  falls  into  the  difficalty  thafr 
Le  has  distinctly  claimed  a  more  extended  right  in  his  com- 
plete specification  than  he  did  in  his  provisional  specification 
— more  extended  in  this  sense,  because  whereas  the  provi- 
sional specification  would  say  this,  '^Tou  must  for  these 
purposes  have  gelatine  and  bisulphite  of  lime,"  if  he  is  to 
continue  the  complete  specification  as  entitling  him  to  shut 
out  others  from  the  use  of  the  bisulphite  alone  he  must  say, 
*^  I  claim  also  a  patent  for  doing  this  without  the  assistance 
of  gelatine  " — that  is  to  say  by  a  simpler  and  cheaper  process, 
ana  by  a  combination  of  other  things  besides  gelatine,  which 
undoubtedly  would  be  an  extension  of  the  patent,  unless, 
at  all  events,  it  were  some  part  or  other  of  the  specification 
to  which  he  wished  to  assert  his  rights  under  the  patent. 

My  Lords,  it  appears  to  me  to  be  most  unfortunate  in  this 
case — ^and  I  do  not  think  it  is  the  common  practice  in  the 
case  of  an  invention — that  the  patentee  should  not  have  been 
called.  I  do  not  know  that  there  is  any  explanation  why 
lie  was  not,  but  if  he  had  been  called,  he  might  have  'been 
asked  a'  few  questions  which  would  have  materially  assisted 
ns  in  coming  to  a  conclusion  upon  the  facts.  But  your  Lord- 
ships must  see  that  one  of  the  points  in  which  the  provisional 
specification  differs  from  the  complete  specification  is,  that 
yon  cannot  feel  any  certainty  that  at  tne  time  the  letters 
patent  were  granted  upon  his  complete  specification  he 
really  had  invented  the  things  which  he  afterwards  says 
*he  had  invented.  When  you  find  that  there  is  [1072 
a  discrepancy  between  the  two  specifications,  there  is  a 
grave  reason  for  suspecting  that  any  alleged  invention, 
so  far  as  it  exceeds  or  transcends  the  original  specification, 
has  been  supplemented  by  further  discovery.  If  that  is  so, 
how  are  we  to  take  it  ?  If  we  are  to  take  it  in  the  enlarged 
sense,  it  is  undoubtedly  struck  at  in  the  matter  of  novelty 
by  Rattray's  patent,  for  we  have  an  admission  on  the  record 
that  Rattray  did  use  this  very  material — this  bisulphite  of 
lime— coupled  with  this  restriction,  that  he  only  used  it 
pursuant  to  his  patent.  Therefore  we  are  brought  to  con- 
sider his  patent  and  his  use  of  this  very  material  which  it  is 
said  nobody  else  must  use.  Now  the  course  that  Rattray 
takes  is  plain,  it  is  for  the  preservation  of  organic  substances 
— it  goes  rather  further  than  the  mere  question  of  meat, 
which  is  the  subject  dealt  with  under  the  pursuer's  patent 
here — ^and  he  says  he  has  two  inventions  in  respect  of  deal- 
ing with  organic  substances ;  one  process  is  that  in  which 
he  says  he  preserves  meat  for  some  time  by  sulphurous  acid 
— that  is  to  say,  that  the  sulphurous  acid  would  not  be  a  long 
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or  a  permanent  preservative,  but  would  preserve  the  meat 
for  some  time  from  the  process  of  putremction  setting  in. 
Then  he  says,  my  second  process  is  this :  The  packing  of 
organic  substances  so  as  to  continue  longer  in  a  state  of  pres- 
ervation, and  in  order  to  continue  them  in  a  state  of  pres- 
ervation, he  says,  I  take  preserved  substances  (I  agree  with 
the  learned  A ttomey-Generars  observation),  not'tresh  meat, 
and  then  he  proceeds  in  the  second  paragraph  to  describe 
the  mode  of  applying  the  wet  process.  Now,  this  preserved 
meat  here  referred  to  is  not  meat  preserved  with  sulphurona 
acid  simply,  to  which  the  first  part  of  his  patent  relates,  bnt 
meat  preserved  in  any  mode  in  which  meats  are  preserved, 
whether  hy  salting,  drying,  or  smoking,  or  the  like.  Then 
he  enters  into  the  main  points  of  his  invention,  and  he  says, 
As  to  the  second  part  of  my  process,  which  relates  moie 
particularly  to  organic  substances  treated  by  my  first  pro- 
cess, I  deal  with  tnem  in  this  way,  and  then  he  proceeds  to 
say  how  he  deals  with  those  things  preserved  by  the  first 
process,  but  at  the  same  time  maintaining  a  generality  of 
expression,  implying  that  he  means  to  apply  these  two  pro- 
cesses—the dry  process  and  the  wet  process — to  all  meats 
which  are  preserved.  Then  he  proceeds  to  use  the  bisulphite 
1073]  *of  potash.  There  is  some  dispute  as  to  whether 
the  dry  process  is  included  in  it,  because  there  was  some 
suggestion  about  the  earth  which  is  used  being  reduced  to 
a  powder,  which  it  is  said  cannot  be  done.  I  will  not  pur- 
sue that  question  as  to  the  bisulphite  of  potash,  but  at  all 
events  as  to  the  wet  process,  he  used  bisulphite  of  potash. 
It  is  submitted  upon  the  record  that  that  was  used  during 
the  interval  between  Rattray's  patent  and  the  pursuer's 
patent,  and  it  would  deprive  the  pursuer's  patent  of  nov- 
elty unless  it  might  be  said  that  it  might  be  left  as  an 
open  question  to  be  decided  hereafter  wnether  there  is  a 
possible  opening  for  a  patent  as  for  a  new  invention  where 
a  leg  of  pork  has  been  plunged  into  this  liquid  formed 
by  the  bisulphite  of  lime  or  potash,  and  not  a  ham  or 
other  preserved  meat.  The  conclusion  is,  that  it  is  a  dis- 
covery applicable  to  every  sort  of  organic  matter,  whether 
vegetable  or  animal ;  and  it  must  be  recollected  that  in  the 
second  process,  where  he  introduces  this  bisulphite  of  pot- 
ash, he  applies  the  process  entirely  to  the  purpose  of  pre- 
serving meat.  But  I  say,  the  only  way  in  which  the 
appellant  can  stand  for  a  moment,  is  by  being  content  to 
bring,  if  he  can,  the  second  i)art  of  his  patent  into  prfect 
accord  with  his  complete  specification — if  he  can  do  that,  he 
might  possibly  have  some  chance  in  that  respect.    Bat  still, 
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as  the  matter  stands,  I  should  still  hold  that  Robertoo  has 
not  infringed  any  valid  patent  of  the  pursuer.  I  quite  agree, 
therefore,  with  the  proposal  of  the  Lord  Chancellor  as  to 
what  shall  be  done  in  the  case. 

Lord  Blackburn  :  My  Lords,  I  entirely  agree  with  what 
has  been  said  by  the  noble  and  learned  Lords  who  have  pre- 
ceded me.  I  do  not  think  it  necessary  to  go  into  much  de- 
tail in  what  I  am  about  to  say.  I  would  first  sav  what  occurs 
to  me  upon  the  question,  upon  which  the  interlocutor  of  the 
court  below  entirely  proceeds,  of  what  is  called  the  non-con- 
formity of  the  complete  specification  with  the  provisional 
specification.  I  take  it  that  when  you  consider  the  history 
of  patents  in  England,  there  is  not  very  much  difficulty  in 
construing  the  statute  of  1852,  upon  which  it  all  turns,  as 
far  as  regards  this  particular  case.  This  is  a  Scotch  case, 
but  I  think  that  the  Scotch  patent  law  has  entirely  adopted 
and  incorporated  *the  English.  The  patent  law  [1074 
dating  from  the  time  of  James,  gave  a  monopoly  to  the  in- 
vention of  the  first  inventor,  it  therefore  gave  a  monopoly 
solely  to  that  invention  which  was  his  invention ;  he  could 
not  claim  an  invention  greater  than  the  title  of  the  patent, 
but  the  titles  were  of  extreme  generality.  It  is  in  this  par- 
ticular instance  ^^for  improvements  in  preserving  animal 
substances."  Almost  any  kind  of  thing  would  come  under 
that  description ;  the  mere  title  gave  very  little  instruction. 
Then  in  the  time  of  Queen  Anne,  the  Attorney-G^eneral  of 
the  day  invented  what  was  obviously  a  very  great  improve- 
ment. He  made  it  a  condition  that  the  patentee  snould, 
within  six  months,  particularljr  *' describe  and  ascertain" 
the  invention  and  the  manner  in  which  it  was  to  be  per- 
formed ;  if  not,  it  should  be  void.  If  that  was  done  at  the 
end  of  six  months,  that  specification  fixed  what  was  the  in- 
vention for  which  the  patent  was  granted.  Then  during  the 
six  months  it  would  have  been,  and  before  specifications  were 
invented  it  must  have  been,  a  question  of  evidence  as  to  what 
was  the  invention  for  which  he  went  to  the  Crown,  and  for 
which  the  Crown  granted  a  monopoly,  and  the  traverse  of 
that  would  be  the  proof.  Then  came  the  statute  of  1862, 
which  introduced  a  further  amendment.  It  enacted  that 
when  persons  went  to  appl^  for  letters  patent  they  should 
deposit  a  provisional  si)ecihcation.  That  provisional  speci- 
fication describes  the  invention  in  terms  very  different  indeed 
from  those  in  which  the  final  specification  described  it.  In 
this  case,  instead  of  saying  '*  It  shall  particularly  describe 
and  ascertain  the  nature  of  the  invention  and  in  what  manner 
the  same  shall  be  performed,"  all  that  the  statute  says  is 
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that  in  the  proviaional  specification  which  the  applicant; 
leaves  with  the  law  oilicer  of  the  Crown  when  he  appti^  for 
a  patent,  he  shall  state  the  nature  of  the  invention — no  more 
than  that ;  and  then,  when  the  law  officer  of  the  Crown,  to 
whom  it  is  referred,  has  looked  at  it  and  finds  it  does  state 
the  nature  of  the  invention,  but  thinks  the  natnre  of  the  in- 
vention as  stated  is  too  large  or  too  vague,  he  may  require 
him  to  amend  it ;  but  if  not,  then  he  gi-ants  a  certificate  to 
use  the  patent  publicly  without  at  all  thereby  making  a  pres- 
ent of  the  discovery  to  the  public  ;  and  when  it  came  to  be  a 
question  whether  or  no  what  he  was  doing  during  that  8i± 
months  did  avoid  the  patent.  Intake  it  the  process  must  have 
1075]  been  to  say,  *"  Look  at  the  nature  of  the  invention 
described  in  the  provisional  specification,  and  say  whether 
this  which  you  have  been  doing,  and  which  you  ^ay  was  a 
part  of  the  patent,  is  fairly  within  the  nature  of  the  inven- 
tion you  have  described,  in  that  case  you  are  protected ;  bnt 
if  it  IS  a  new  and  separate  invention,  and  a  different  one, 
then  you  are  not  protected."  I  cannot  but  think  that  when 
that  IS  once  looked  at,  it  becomes  pretty  clear  that  when 
the  nature  of  an  invention  has  been  described  in  the  pro- 
visional specification  in  the  way  which  has  been  mentiooed, 
if  something  were  found  out  during  the  six  months  to  make 
the  invention  work  better,  or  with  respect  to  the  mode  in 
which  the  operation  may  be  performed — a  thing  which  is 
very  likely  to  happen  when,  in  carrying  out  his  invention, 
the  inventor  finds  that  some  particular  oit  will  not  work  so 
smoothly  as  he  expected,  and  it  is  necessary  to  add  a  little 
supplement  to  it — still  the  nature  of  his  invention  remains 
the  same,  and  it  is  no  objection  that  in  the  complete  speci- 
fication, which  comes  afterwards,  the  invention  or  applica- 
tion is  described  more  particularly  and  in  more  detail,  or 
even  if  it  be  shown  that  there  has  been  more  discovery  made, 
and  so  as  to  make  the  invention  which  he  has  described  in 
the  provisional  specification  really  workable.  K  nothing 
more  is  done  than  that,  I  think  it  is  good  ;  but  as  soon  as  it 
comes  to  be  more  than  that,  and  the  patentee  says,  in  the 
provisional  specification,  I  describe  my  invention  as  A,  and 
m  the  complete  specification  he  says  I  hereby  describe  A, 
and  also  B,  then,  as  far  as  regards  fi,  it  is  void,  because  the 
letters  patent  were  granted  for  the  invention  that  was  de- 
scribed in  the  provisional  specification,  and  do  not  cover 
the  invention  that  is  described  in  the  other. 

Now,  my  Lords,  applying  that  principle  to  the  present 
case,  it  becomes  necessary  to  see  what  was  the  provisional 
specification,   and    what    was   the  complete  specification. 
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What  do  they  mean  i  I  need  say  very  little  on  this  head, 
because  I  agree  completely  with  what  has  been  said,  both 
in  the  court  below  and  with  what  has  been  since  said  by 
your  Lordships ;  but  I  may  mention  this,  that  the  state  of 
chemical  and  general  knowledge  at  the  time  when  this  pat- 
ent was  granted,  in  1866,  appears,  I  think,  to  be  very  clear. 
I  do  not  find  that  there  is  any  discrepancy  in  the  evidence 
at  all  in  respect  to  this  point.  It  had  been  known  for  a  long 
time  *that  sulphurous  acid  had  the  power  of  stop-  [1076 
ping  fermentation,  and  that,  including  other  fermentations. 
It  had  the  power  of  stopping  the  fermentation  which  ends  in 

I>utrefaction.  It  had  also  been  known — I  will  not  sa^  for  how 
ong — that  the  earths  and  salts  which  were  combined  with 
sulphurous  acid  had  the  same  effect.  It  was  explained  by 
Dr.  Wallace,  that  whilst  the  sulphurous  acid  is  being  ap- 
plied to  the  earthy  substance  or  the  salt  (the  oxygen  of  the 
atmosphere  combining  with  it  turning  the  salt,  which  was 
the  bisulphate  of  lime,  into  plaster  of  Paris  or  gypsum),  the 
sulphurous  acid  is  slowly  let  off.  I  have  nothing  to  do  with 
whether  that  is  the  right  theory  or  not ;  the  result  is  a  fact 
that  was  known.  If  we  want  to  make  certain  that  that  fact 
was  known,  nothing  can  be  better  for  the  purpose  than  what 
we  find  in  Medlock's  own  specification  in  1861.  There,  talk- 
ing of  how  he  purifies  fermented  liquor  by  sulphurous  acid, 
he  says  in  very  clear  language,  I  wish  to  introduce  sulphur- 
ous acid  into  the  beer  .for  the  purpose  of  preventing  it  from 
fermenting  further  and  becoming  sour.  He  also  says  (I  am 
giving  his  statement  colloquially),  I  find  that  it  will  do  as 
well  if  I  put  in  a  salt  of  sulphurous  acid.  I  find  a  great 
many  salts  of  sulphurous  acia — of  all  the  salts,  and  I  nave 
tried  a  great  many,  I  find  that  the  effect  of  the  bisulphate 
of  lime  (whether  that  is  the  technically  correct  word  or  not 
is  not  important)  does  best ;  and  putting  that  into  the  ves- 
sel in  which  the  beer  is,  it  prevents  the  acetous  fermentation, 
which  does  the  mischief.  As  the  oxygen  of  the  atmosphere 
combines  with  the  bisulphite  of  lime,  it  turns  it  into  pure 
and  simple  sulphate  of  lime,  an  earthy  salt,  which  does  no 
harm  at  all,  but  collects  in  the  barrels,  and  does  rather  good 
than  barm  by  making  them  air-tight. 

Now,  taking  the  provisional  specification,  I  cannot  bring 
my  mind  to  doubt  that  the  gentleman  who  drew  it  thought 
that  the  salt  of  sulphurous  acid  which  is  made  by  lime,  the 
bisulphite,  was  useful  for  preventing  decay  in  anything, 
and  consequently  in  preventing  decay  in  fresh  meat,  but  he 
probably  thought  that  to  make  it  useful  for  preserving  fresh 
meat  we  must  bring  it  into  contact  with  the  fresh  meat.  I  can- 
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friend  just  now  gave,  that  Mr.  Rattray  coald  be- stopped, 
and  that  it  could  be  said :  You  have  dipped  a  ham  into  bisul- 
phite of  lime,  and  so  stopped  the  putrefaction ;  but  I  say 
you  shall  not  dip  a  leg  of  fresh  pork  into  it  I  think  you 
cannot  do  better  than  fake  the  old  illustration.  The  old 
illustration  was,  you  cannot  take  out  a  patent  saying:  You 
have  eaten  soup  with  a  spoon,  I  will  take  out  a  patent  for 
eating  pea  soup  with  a  spoon.  You  have  taken  out  a  patent 
for  sweeping  an  old  carpet  with  a  new  broom,  I  will  take 
out  a  patent  for  sweeping  a  new  carpet  with  an  old  broom. 
I  quite  agree  there  may  be  cases  in  which  there  is  real  inven- 
tion and  discovery  though  an  apparent  application  of  an  old 
principle ;  the  best  case  for  illustration  is  one  in  which,  I 
oelieve,  the  patent  was  granted  but  the  invention  was  not 
found  practicable.  About  thirty  years  ago  an  ingenious 
man  seeing  the  plastic  nature  of  the  dough  of  flour,  and 
knowing  that  the  Neapolitans  spin  all  kinds  of  macaroni 
out  of  it  very  ingeniously,  came  to  the  conclusion  that  if  he 
could  only  manage  to  take  red  hot  iron  almost  melting  he,  by 
an  analogous  process,  could  spin  gas-pipes,  but  the  principle 
failed  in  practice;  as  might  be  supposed,  it  was  rather  a 
difficult  thing  to  do.  Nobody  would  have  doubted  if  he  had 
succeeded  in  it,  that  it  would  have  been  a  very  great  inven- 
tion. But  there  is  no  such  invention  here ;  it  is  merely  say- 
ing the  exact  mode  in  which  Mr.  Rattray  has  been  preserving 
his  semi-cured  meat  is  to  be  prohibited  to  him  when  it  is  ap- 
plied to  meat  which  is  not  cured  at  all.  I  must  say  it  strikes 
me  that  would  not  be  a  good  patent  at  all. 

It  now  only  remains  for  me  to  say  that  I  think  that  the 
amendment  which  has  been  suggested  in  the  interlocut<>r 
by  the  Lord  Chancellor  is  a  very  desirable  one  ;  whether  it 
would  produce  the  practical  result  of  doing  any  good  or  not 
I  do  not  know.  You  will  not  be  able  to  stop  Roberton  by 
it  from  doing  what  he  has  done  now,  but  you  will  be  able 
1 080]  to  stop  him  from  packing  in  casks  *any  perishable 
things,  and  I  think  it  is  fair  that  that  should  be  done. 

But  there  is,  further,  the  objection  taken  that  the  specifi- 
cation does  not  describe  the  mode  of  application  in  a  suffi- 
ciently practical  way.  I  have  more  difficulty  about  that 
than  about  any  other  matter  in  the  case,  because  I  feel  that 
men  with  common  skill  and  common  knowledge  can  take  a 
hint  very  speedily  and  apply  it.  I  am  loth  to  say  that  the 
patent  is  bad  on  that  account  if  one  has  not  evidence  about 
the  novelty  of  it ;  but  in  the  present  case  I  am  inclined  to 
think  that  there  }s  sufficient  to  show  that  the  patent  is  bad 
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on  that  ground  also.  .  If  the  other  facts  are  fatal  it  does  not 
matter  whether  that  is  fatal  or  not. 

I  may  add  that  one  of  the  things  which  weighs  in  my 
mind  is  the  extremeljr  well-put  interlocutor  of  the  principal 
sheriff,  Dickson,  beginning,  "Upon  the  question  of  fact  the 
pursuer  contends,"  going  down  to  the  words  ''get  the  full 
benefit  of  it."  The  first  part  was  adopted  both  by  the  Lord 
President  and  Lord  Shand,  and  it  contains  the  fiUlest  sum- 
mary of  the  reasons  applicable  to  it  ('). 

On  the  whole,  it  strikes  me  that  the  result  is  this,  that  if 
there  be  an  infringement  of  this  invention  as  described  in 
the  full  specification,  it  is  an  infringement  of  a  part  which 
is  not  within  the  nature  of  the  invention  as  described  in  ihe 
provisional  specification ;  and  if  it  be  a  part,  moreover,  of 
the  specification  there  is  a  failure  to  specify  the  means  of 
doing  it,  and  there  is  a  want  of  novelty.  Upon  all  these  three 
grounds,  and  I  think  any  one  of  them  should  be  sufficient,  I 
think  the  judgment  of  the  court  below  should  be  affirmed. 

Lord  Gordon  concurred. 

JudgTneiitof  the  House. — Ordered  and  adjudged,  That 
the  interlocutor  complained  of  be  varied  by  omit- 
ting therefrom  after  the  words  *'8/7of  progress" 
the  following  words,  namely,  '*Find  that  the 
complete  specification  describes  the  nature  of  the 
invention  claimed  under  the  said  first  head,  but 
does  not  describe  or  ascertain  the  manner  in  which 
the  said  invention  *is  to  be  performed:  [1081 
Find  that  in  so  far  as  regards  the  said  first  head 
of  the  claim,  the  complete  specification  is  dis- 
conform  to  the  provisional  specification  and  claims 
a  different  invention  from  that  which  is  disclosed 
in  the  provisional  specification,"  and  by  insert- 
ing the  following  words,  namely,  "Find  that  the 
complete  specification  if  large  enough  to  cover  the 
employment  of  bisulphite  of  lime  for  the  preser- 
vation of  animal  substances  as  practised  by  the 
defenders,  would  claim  an  invention  larger  than 
and  different  from  that  disclosed  in  the  provisional 
specification  and  would  be  open  to  the  objection 
of  want  of  novelty  and  of  want  of  a  sufficient  de- 
scription of  the  manner  in  which  the  invention  is 
to  be  performed."     And  it  is  further  ordered. 

That  the  said  interlocutor,  subject  to  the  above  variation, 
be  affirmed ;  and  that  tne  said  cause  be,  and  the 
same  is  hereby  remitted  back  to  the  Court  of  Ses- 

(^)  Scotch  Cases,  4th  Series.  voL  iv,  at  pp.  559,  560. 
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sion  in  Scotland,  to  do  therein  as  shall  be  just  and 
consistent  with  this  variation  and  jadgment:  and 
That  the  appellants  do  pay  to  the  respondents  the  costs 
incurred  by  them  in  respect  of  this  appeal. 

Lords*  Journals^  21st  Jane,  1878. 

Agent  for  appellants :  J,  Henry  Johnson. 
Agent  for  respondents :  Andrew  Beveridge. 


[S  Appeal  Cases,  1082.] 
H.L.(Sc.),  Julys,  1878. 
[HOUSE  OF  LORDS.] 

1082]    *Matson,  Appellant ;  Baibd  &  Co.,  Bespondents. 

Railway f  Private  and  Public — Level  Croaevng  over  Turnpike  Road — Oaita — Repara- 
tian—Siatutet  6  dt  6  WiU.  4,  c.  60,  t.  71—2  d:  8  VicL  c  45,  8.  l—S  <jt  6  Fid.  <l  65, 
w.  9,  12,  21—8  d:  9  VieL  c.  83,  «.  69. 

A  private  railway,  on  private  property,  made  and  used  ezdnsively  for  the  propri- 
etors own  purposes,  and  not  for  passenger  traffic,  is  not  subject  to  the  regulations  ts 
to  gates  and  persons  in  charge  at  level  crossings  imposed  by  the  railway  statutes; 
nor  are  the  proprietors  bound  at  common  law  to  erect  such  gates. 

A  horse  escaping  by  night  from  a  field,  by  no  fault  of  its  owner,  strayed  along  a 
turnpike  road  on  to  a  private  branch  railway  at  a  level  crossing  where  there  were  no 
gates,  or  person  in  charge.  The  horse  then  proceeded  dowq  the  branch  to  the  jnne- 
tion  with  the  main  line,  on  which  it  was  killed  by  a  passing  train : 

Held,  that  the  proprietors  of  the  private  line,  who  could  not  have  made  the  rail- 
way across  the  road  on  a  level  except  with  the  leave  or  sufferance  of  the  road  trustees 
(who  could  have  imposed  any  conditions  they  thought  right),  were  not  liable  in  dam- 
ages, there  being  no  obligation  on  them  under  the  railway  statutes  to  fence  with 
gates  the  railway  where  it  crossed  the  high  road. 

The  question  here  turned  upon  whether  or  not  the  re- 
spondents, Messrs.  William  Baird  &  Co.,  coal  masters  in 
Glasgow,  were  under  any  obligation,  statutory  or  at  com- 
mon law,  to  have  gates  either  at  the  level  crossing  of  their 
private  railway  across  a  turnpike  road  or  at  the  opening  of 
the  railway  fence,  where  their  branch  line  joined  the  main 
line  of  the  North  British  Railway  Company.  The  facts  of 
the  case  are  as  follows :  A  valuable  Clydesdale  horse,  the 
property  of  the  appellant,  Mr.  Matson,  cattle  dealer,  Camp- 
sie,  escaped  by  night  from  a  field,  without  any  fault  of  its 
owner,  and  strayed  along  an  adjoining  turnpike  road  for 
about  two  miles,  and  then  got  upon  the  private  branch  rail- 
way belonging  to  the  respondents,  at  a  level  crossing  where 
there  were  no  gates  across  the  road,  and  no  person  in  charge. 
The  horse  then  proceeded  down  the  branch  line  to  the  junc- 
tion with  the  main  line,  along  which  it  also  strayed  for  some 
distance,  and  was  killed  by  a  passing  train. 
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♦The  branch  railway,  except  where  it  crosses  the  [1083 
road,  is  sitaated  on  property  of  the  respondents,  who  had 
no  statutory  powers  to  cross  the  road  on  the  level,  but 
were  permitted  to  do  so  by  the  permission  or  sufferance  of 
the  road  trustees.  The  branch  railway  was  unfenced  along 
its  whole  distance. 

The  appellant,  founding  on  the  5  &  6  Vict.  c.  55,  s.  9,  and 
8  &  9  Vict  c.  33,  s.  69,  and  the  common  law,  raised  an  action 
for  damages  against  the  North  British  Railway  and  against 
Messrs.  Baird.  The  sheriff  of  Lanarkshire  (Mr.  Clark),  on 
the  lOth  of  February,  1877,  found  that  the  North  British 
Railway  Company  was  under  no  obligation  to  fence  t^e 
main  line  at  its  junction  with  the  branch  railway,  or  to  put 
up  gates  on  the  branch  railway  at  the  level  crossing,  and 
that  therefore  no  fault  was  established  against  them.  But 
as  regards  Messrs.  Baird  &  Co.,  the  sheriff  found  that  they 
were  Dound  to  have  gates  at  the  level  crossing  and  to  have 
the  same  kept  shut,  and  that  they,  failing  to  perform  this 
duty,  were  liable  for  the  value  of  the  horse. 

The  respondents  api)ealed  to  the  First  Division  of  the 
CJourt  of  Session,  who  on  the  9th  of  Noveniber,  1877,  found 
in  law  that  the  death  of  the  horse  had  not  been  caused  by 
any  fault  or  negligence  of  the  respondents,  and  recalled  the 
sheriff's  interlocutor  of  the  lOth  of  February,  1877,  except 
in  so  far  as  it  assoilzied  the  North  British  Hallway  from  the 
conclusions  of  the  summons  (*). 

On  appeal  to  the  House, 

Mr.  HerscheU^  Q.C.,  and  Mr.  J".  M.  Colly er,  contended  for 
the  appellant  that  the  respondents  were  under  a  statutory 
obligation  to  maintain  good  and  efficient  gates  where  their 
railwav  crossed  the  turnpike  road ;  and  the  death  of  the 
horse  having  been  caused  through  the  respondents'  failure 
to  implement  this  obligation,  the^  were  liable  to  the  appel- 
lant for  the  value  of  the  animal  killed. 

They  admitted  that  they  could  not  argue  the  case  success- 
fully OH  the  ground  that  there  was  a  liability  at  common 
law.  They  cited  Fawcett  v.  York  and  North  Midland  Rail- 
way  Company  ('). 

Their  further  argument  is  commented  on  in  the  opinions 
of  the  Law  Peers 

*7%eZordildTOcafe(Rt.Hon.  W.  TFa&oTi,  Q.C.),  [1081 
and  Mr.  MacClymont^  appeared  for  the  respondents,  but  were 
not  called  upon  to  address  the  House. 

Lord  Cairns,  L.C. :  My  Lords,  your  Lordships  have 
brought  before  you  in  this  case  an  unanimous  decision  of 

(>)  Scotch  Cases,  4th  Series,  vol  y,  p.  87.  O  20  L.  J.  (aB.),  222. 
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own  part,  I  do  not  think  that  Parliament  had  any  intention 
to  give  protection  except  where  the  protection  was  neces- 
sary, and  where  the  necessity  for  protection  was  created  by 
itself. 

Then,  my  Lords,  looking  at  the  terms  of  the  statutes,  I 
agree  with  the  learned  judges  of  the  court  below,  so  far  as 
I  have  heard  their  judgments  read,  that  the  clauses  cany 
out  the  policy.  Beginning  with  the  first  of  these  acts, 
namely,  the  6  &  6  Will.  4,  c.  60,  we  find  in  it  the  descrip- 
tion of  a  railroad  crossing  a  highway  for  carts  or  carriages, 
and  it  is  enacted  that  ''The  proprietors  of  the  said  railroad 
shall  make  and  maintain  good  and  sufficient  gates."  Then 
we  have  the  2  &  3  Vict.  c.  45,  in  which  the  words  used  are 
"  whenever  a  railroad  crosses,"  and  so  forth,  "  the  proprie- 
tors or  directors  of  the  company  of  proprietors,"  shall  do 
BO  and  so.  I  think  such  phraseology  points,  not  to  any  in- 
dividual person  using  the  railroad  for  his  own  exclusive 
individual  benefit,  but  to  what  we  in  ordinary  parlance 
understand  as  a  company  of  proprietors  incorporated  under 
an  act  of  Parliament  as  companies  are  ordinarily  incor- 
porated. And  when  you  come  to  the  last  of  the  acts,  on 
which  the  whole  question  arises,  namely,  the  5  &  6  Vict. 
c.  25,  the  thing  is,  if  possible,  a  little  stronger,  because  there 
the  description  of  "the  company"  is  left  out  altogether, 
and  the  words  we  have  are  "the  proprietors  or  directors  of 
the  said  railway."  It  is  no  doubt  perfectly  correct  to  say 
1087]  that,  taking  the  words  literally,  *the3r  would  in- 
clude individuals  as  well  as  a  company,  and  private  enter- 
prises as  well  as  public ;  but  when  you  take  together  the 
mention  of  "the  railway"  and  "  the  proprietors  or  directors 
of  the  railway,"  I  think  our  common  understanding  of  the 
English  language,  and  our  knowledge  of  what  is  going  on 
every  day  in  the  Legislature  and  outside  it,  lead  to  the 
conclusion  that  the  objects  contemplated,  in  accordance  with 
the  necessity  of  the  case,  were  to  be  carried  out  bj  the 
directorate  of  a  company  incorporated  under  an  act  of 
Parliament,  and  not  by  private  persons  for  private  ad- 
vantage. 

It  appears  to  me  that  such  is  the  reason  of  the  thing,  and 
that  it  IS  in  consistency  with  the  terminology  of  the  statutes, 
and  I  see  no  ground  for  disturbing  the  judgment  of  the 
court  below. 

Lord  Blackburn  :   My  Lords,  I  am  of  the  same  opinion. 

I  think  we  must  go  back  to  the  5  &  6  Will.  4,  c.  50,  the 
Highway  Act  of  England,  and  construe  that  first  as  the 
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basis  of  all  the  rest  and  see  what  is  meant  by  the  word 
"railroad"  in  the  Tlst  section  of  that  act.  Now,  long 
before  that  act  was  passed,  it  was  a  very  common  thing  to 
have  roads  from  coalpits  to  carry  away  their  produce,  on 
which  there  were  rails  laid  down,  and  the  carriages  ran 
along  those  rails.  The  earliest  cases  ,that  I  know  which 
discuss  or  allude  to  them  are  cases  in  which  questions 
arose  as  to  whether  or  not  they  were  ratable  to  the  poor- 
rate  ;  but  they  were  very  common  at  least  a  century  ago  in 
Durham  and  the  districts  all  around,  and  also  in  Gloucester- 
shire, I  think.  Now,  all  such  railroads  as  that  were  sub- 
J'ect  to  the  common  law.  I  take  it  that  under  the  common 
aw  where  there  is  a  highway  the  inhabitants  are  liable  to 
keep  it  in  repair,  and  any  one  who  does  anything  which  is 
a  nuisance  to  that  highway  is  bound  to  pay  for  it.  But  it 
is  no  nuisance  to  cross  a  highway  from  either  side,  for  each 
proprietor  of  adjoining  land  is  perfectly  at  liberty  to  cross  it 
provided  he  does  no  nuisance  there.  1  do  not  think  that 
the  putting  down  of  rails  across  a  highway  would  neces- 
sarily be  a  nuisance ;  it  might  be,  or  it  might  not ;  such 
crossings  of  the  highway  were,  I  believe,  very  common  long 
before  locomotives  were  thought  of.  Then  about  1826  or 
1827  (1  think  it  was),  there  came  to  be  discovered  and 
♦introduced  the  practice  of  running  locomotive  [1088 
engines  on  such  railroads  as  I  speak  of ;  and  it  being  found 
that  the  only  way  conveniently  to  work  them  was  to  ^et 
statutable  powers  for  the  purpose,  there  arose  a  practice 
generally,  though  not  necessarily,  to  incorporate  a  company 
for  the  purpose  of  working  such  railroads. 

Upon  that  came  the  Highway  Act,  passed  for  the  purpose 
of  tne  highways,  and  it  enacted  in  the  Tlst  section  that 
*'  whenever  a  railroad  shall  cross  any  highway  for  carts  or 
carriages,  the  proprietors  of  the  said  railroad  shall  make 
and  maintain  good  and  sufficient  gates  at  each  of  the  said 
crossings."  1  think  myself  that  the  reason  of  the  thing 
shows  that  the  Legislature  must  have  been  using  the  term 
"railroads"  in  the  new  sense  which  the  word  "railroads" 
had  acquired,  namely,  a  railroad  made  by  act  of  Parliament 
for  the  purpose  of  carrying  locomotives  upon  it  or  otherwise 
working  it  as  a  railway,  and  for  this  reason ;  such  a  rail- 
road if  it  crosses  a  highway  crosses  it  by  virtue  of  a 
statutable  authority ;  and  therefore,  however  great  a 
nuisance  it  mi^ht  be,  it  woald  not  be  indictable  according 
to  the  case  ot  Rex  v.  Pease  (*),  and  other  authorities,  be- 

(1)  4  B.  <fe  Ad.,  80. 

24  Eng.  Rep.  86 
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cause  the  Legislature  had  authorized  it ;  and  therefore  very 

J)roperly  there  was  no  other  remedy  whatever.  The  Legis- 
ature  said  in  passing  the  Highway  Act,  We  will  put  in 
this,  that  wherever  it  has  been  authorized  by  act  of  rarlia- 
ment  to  cross  a  highway  there  shall  be  this  condition,  and  it 
is  not  a  very  severe  condition  to  apply  to  a  locomotive  rail- 
way. But  to  say  that  when  a  person,  using  his  common 
law  power  of  crossing  from  side  to  side  of  a  highway,  puts 
down  any  rails  to  take  carriages  along  he  shall  be  sabjecc 
to  this  ooligation,  that  he  shall  make  and  keep  gates  and 
two  persons  to  open  the  gates,  seems  to  me  unreasonable.  I 
think  the  true  construction  of  the  act  is  that  the  word 
^'railroad"  in  that  act  meant  the  new  sort  of  railroad  made 
by  authority  of  Parliament ;  I  do  not  say  whether  for  pas- 
sengers or  lor  goods;  I  suppose  very  few  railroads  were 
made  by  act  of  Parliament  wnich  were  not  made  for  both  at 
that  time ;  however  it  would  be  a  railroad  made  by  authority 
of  Parliament. 

When  once  jrou  get  to  that,  the  rest  seems  all  to  follow. 
The  2  &  3  Vict.  c.  45,  recites  this  enactment,  and  enacts 
1089]  that  ''wherever  a  *railroad  crosses  or  shall  here- 
after cross  any  turnpike  road  or  highway,  or  statute  labor 
road,"  which  is  equivalent  in  Scotland  to  a  highway  or 
turnpike  road  in  England,  the  same  obligation  is  pat  on 
them.  I  think  that  if  you  take  it  that  "railroad"  in  the 
first  act  applicable  to  England  meant  railroad  made  by  act 
of  Parliament,  it  is  clear  enough  that  in  the  2  &  3  Vict, 
it  means  that  also.  Then  comes  the  subsequent  act,  which 
sa^^s  that  whereas  in  the  acts  relating  to  certain  railways 
it  is  provided  that  the  gates  are  to  be  kept  constantly 
closed  across  the  railway  except  when  engines  or  carriages 
are  passing  along  the  railway,  that  is  to  be  changed  and 
they  are  to  be  kept  open  except  when  a  carriage  or  cart  is 
coming  across,  in  which  case  they  shall  be  shut  across  the 
railway.  It  is  upon  the  same  principle  as  saying  that  the 
signal  shall  be  Kept  at  danger  until  you  see  aU  is  qaite 
safe,  instead  of  saying  that  it  shall  be  kept  at  safety  antil 
you  see  that  there  is  danger.  That  is  obviously  a  very 
convenient  arrangement.  It  is  quite  unnecessary  to  form  an 
opinion  as  to  whether  that  is  restricted  to  railways  which 
carry  passengers.  It  rather  seems  to  extend  to  any  railroad 
under  act  of  Parliament,  whether  carrying  passengers  or 
not.     I  do  not  give  any  opinion  as  to  how  that  may  be. 

My  Lords,  that  being  so,  I  think  the  statutory  obliga- 
tion does  not  apply  to  such  a  railway  as  this,  and  con- 
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Beqnently  the  Court  of  Session  were  perfectly  right  in  their 
judgment. 

I^RD  Gordon  concurred. 

Interlocviors  appealed  from  affi/rmed;  and  appeal 
dismissed  wU%  costs. 

Lords^  Journals^  16th  July,  1878. 

Agent  for  the  appellant :  Andrew  Beoeridge. 
Agents  for  the  respondents :  Morten  &  Cutler. 


[8  Appeal  Cases,  1090.] 
J.C.(*),  July  6,  1878. 
[PRIVY  COUNCIL.] 

♦The  Attorney-General  for  Quebec,  pro  Domi-  [1090 
Thd  Regind^  Plaintiff ;  and  The  Queen  Insurance  Com- 
pany, Defendant. 

ON  APPKAL  FBOM  THE  COURT  OF  QUEBN's  BENCH  FOB  THE  PBOV- 

INCE  OF  QUEBEC,  CANADA. 

Pcwen  of  Provincial  Legitiature — Briiuih  North  America  Act,  1867,  «.  92,  nibM. 
^9— Quebec  Ad,  89  VicL  c.  1—LieeMetSUanp§^Direct  Taxaiioru. 

The  cUmses  of  act  39  Yict  c  7  (passed  by  the  Legislstare  of  Quebec),  which  im- 
poee  a  tax  upon  certain  policies  of  aasnraiioe  aod  certain  receipts  or  renewals,  are  not 
authorized  by  the  Britisn  North  America  Act,  1867,  s.  92,  8ud9S«  2,  9. 

A  license  act  by  which  a  licensee  is  compelled  neither  to  take  out  nor  to  pay  for 
a  license,  but  which  merely  provides  that  the  price  of  a  license  shall  consist  of  an 
adhesive  stamp,  to  be  paid  in  respect  of  each  transaction,  not  by  the  licensee  bat  by 
theperson  who  deals  with  him,  is  Tirtually  a  Stamp  Act  and  not  a  License  Act 

The  imposition  of  a  stamp  duty  on  policies,  renewals,  and  receipts,  with  provisions 
for  avoiding  the  policy,  renewal,  or  receipt  in  a  court  of  law,  if  the  stamp  is  not 
affixed,  is  not  warranted  by  the  terms  of  an  act  which  authorizes  the  imposition  of 
direct  taxation. 

(*)  Preaeni:  Sn  Jamis  W.  Colvilx,  Sdl  Barnxs  Peacock,  Sir  Montagvk  £. 
Sjoth,  Sia  BoBBBT  P.  CoLLixB,  and  Thi  Mabtxr  of  thx  Bolls  (Sir  G.  Jksskl). 
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[3  Appeal  Cases,  1102.] 

J.C.(*),  July  9,  10.  11,  12,  1878. 

[PRIVY  COUNCIL.*! 

1102]  *I^ES  S(EUR8  Dames  Hospitali^bes  de  St.  Jo- 
seph DE  Ii'H6TEL-DiEU  DE  MONTREAL,  Plaintiffs;  and 
John  Rollo  Middlemiss,  Defendant. 

ON   APPEAL   FROM   THE   OOURT    OF   QUEEN^S    BENCH   FOB    LOWER  CANlDi 

fS   THE   PROVINCE    OF    QUEBEC. 

Feudal  Tenures  m  Lotoer  Canada — Feudal  I^ffhis  of  the  Seignjor  exlinguithtd  in  Luiii 
acquired  by  the  Crown — Indemnity  payahU  to  the  Seignior. 

By  the  law  of  feudal  tenure  in  France  subsequently  introduced  into  French  CWdi, 
and  thereafter  continued  by  virtue  of  the  Quebec  Act  as  the  law  of  Lower  CanadA, 
the  acquisition  by  the  Crown  of  lands  held  from  or  under  a  sei^ior  as  part  of  his 
fief  extinguishes  all  feudal  rights  in  those  lands  and  gives  to  Uio  seignior  a  mere 
right  of  indemnity. 

By  the  law  as  it  existed  up  to  the  time  of  the  Ordinance  of  Louis  XIV,  in  1667,  in 
reference  to  which  law  the  parties  in  this  case  contracted,  the  amount  of  that  ia- 
demnitv,  when  not  determinable  by  legal  custom  or  written  law,  was  in  the  case  of 
land  held  by  roturien  one-fifth  of  the  price. 

{*)  PreterU:     Sib  Jamxs  W.  Col  vile,  Sib  Babnxs  Pxacoox,  and  Sib  RobeetP. 

COLUEB. 


[8  Appeal  Cases,  1124.] 

H.L.  (E.),  July  18,  19,  22,  1878. 

[HOUSE  OF  LORDS.] 

1124]     *W.  J.  RossiTER,  George  Curtis  and  Others, 
Appellants;  and  Daniel  Miller,  Respondent ('). 

Contrtict — Statute  of  Frauds — ^[)ecifie  Performance, 

Several  persons  interested  in  a  particular  piece  of  land,  authorized,  by  agreenieDt 
among  themselves,  one  of  their  number,  W.,  to  dispose  of  it  The  land  was  divided 
into  lots  and  a  plan  of  the  lots  made,  and  certain  conditions,  on  which  the  land  mi^ht 
be  let  or  sold,  were  printed  on  the  plan.  M.,  an  intending  purchaser,  made  inqairiM 
of  W.  as  to  the  sale  of  certain  lots.  W.  expressly  informea  him  that  he  most  pur- 
chase subject  to  the  conditions  stated  on  the  plan.  One  of  these  conditions  required 
that  a  purchaser  should  execute  a  contract  embodying  the  conditions.  M.  offered  to 
purchase  these  lots  at  a  price  which  he  named.  W .  promised  to  lay  his  offer  before 
"  the  proprietors  "  (without  naming  eft  describing  them),  and  very  shortly  afterwards 
wrote  to  M.  that  he  had  done  so,  and  (stating  the  conditions),  that  the  proprietors 
had  accepted  his  offer ;  adding,  that  in  reducing  the  price  they  had  taken  into  con- 
sideration his  intention  of  soon  building  on  the  land,  an  intention  which  of  coarse 
thev  wished  to  encourage.  W.  added  that  he  had  instructed  the  solicitors  to  forward 
to  \lL.  the  agreement  for  purchase.  There  was,  in  fact,  nothing  in  the  conditions 
which  bound  a  purchaser  to  build,  though  there  were  providons  which  assumed  that 
he  might  do  so,  and  which,  in  such  a  case,  regulated  the  mode  of  proceeding.  M. 
wrote  back,  in  answer,  that  he  could  not  be  bound  to  build  at  any  given  time,  or  at 
all,  that  the  subject  had  better  be  reconsidered,  unless  W.  was  prepared  to  leave 

(>)  Reversing  22  Eng.  R.,  882. 
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bim  to  do  as  he  might  think  best.  W.  replied  that  the  acceptance  of  the  offer  was 
withont  condition,  and  that  M.  was  free  to  do  what  he  might  think  best.  M.  after- 
wards declined  to  complete  the  purchase: 

Beld,  that  what  had  taken  place  by  the  correspondence  constituted  a  complete 
contract  between  the  parties;  that  under  such  circumstances  the  execution  of  a 
formal  deed  was  not  necessary ;  that  the  reference  to  it  in  W.'s  letter  did  not  suspend 
or  in  any  way  affect  the  contract ;  and  that  M.  was  bound  specifically  to  perform  his 
contract  of  purchase : 

ffeid,  also,  that  the  dealings  between  the  parties  sufficiently  showed  the  authority 
of  W.  to  enter  into  the  contract ;  and,  farther,  that  the  description  of  "  the  proprie- 
tors" for  whom  he  acted  was  sufficient, 

This  was  an  appeal  against  an  order  of  the  Court  of  Ap- 
peal which  had  reversed  a  previous  decision  of  the  Master 
of  the  Rolls  C). 

*Rossiter  and  Curtis  were,  with  six  other  per-  ^125 
sons,  proprietors  of  some  plots  of  land  near  Dorking,  in 
Surrey.  There  was  an  agreement  between  these  eight  j)er- 
sons  by  which  Bossiter  and  Curtis  were  to  act  as  trustees 
for  themselves  and  the  rest  in  the  sale  of  the  land,  but  the 
trust  was  not  to  appear  on  the  face  of  any  conveyance.  In 
pursuance  of  this  agreement  the  land  was  in  due  form  con- 
veyed to  Rossiter  and  Curtis.  Mr.  White  (who  was  also  one 
of  the  ei^ht  persons  interested)  was  a  land  agent,  and  acted 
as  such  in  the  disposal  of  the  land.  In  Jnly,  1871,  the  land 
was  laid  out  in  lots,  and  a  plan  was  prepared  showing  the  lots. 
Eight  conditions  were  printed  on  this  plan  (').  The  first  con- 
dition set  forth  the  jycioe  of  each  lot.  A  conveyance,  ex- 
clusive of  stamp  duties,  was  to  be  furnished,  with  a  title 
commencing  from  the  30th  of  October,  1797,  for  the  sum  of 
£2  2s.  for  each  plot,  and  each  purchaser  could  employ  his 
own  solicitor,  paying  only  the  £2  2s.  for  the  abstract  of  title. 
The  second  related  to  the  dimensions  of  the  property;  the 
third  to  the  lines  on  which  the  fronts  of  any  intencted  houses 
might  be  placed ;  the  fourth  to  fences ;  the  fifth  described 
the  sort  of  buildings  that  might  be  erected ;  the  sixth  pro- 
hibited burning  bricks  on  the  land ;  the  seventh  related  to 
roads  and  bridges;  and  the  eighth  was  in  these  words: 
^'Each  purchaser,  on  completing  his  purchase,  to  execute  a 
deed  of  covenant  embodying  the  above  rules  and  stipula- 
tions, and  providing  for  their  due  performance,  mutually, 
by  such  purchaser  and  the  vendors."  The  applications 
were  to  be  made  to  Messrs.  White  &  Sons,  estate  agents, 
Dorking,  or  to  Messrs.  Hart  &  Marten,  solicitors  there. 
Then  came  the  following :  *'  Each  purchaser  will  be  required 
to  si^n  a  contract  embodying  the  foregoing  conditions  and 
providing  for  the  payment  of  a  deposit  at  the  rate  of  10  per 

(1)  6  Ch.  D.,  648 ;  22  Eng.  R.,  882.  in  the  report  of  the  case  in  the  court 

(*)  The  conditions  are  set  out  in  full    bplow. 
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cent,  on  the  amount  of  the  parchase-money,  and  for  the  com- 
pletion of  the  purchase  at  the  expiration  of,  not  exceeding, 
two  months  from  the  date  of  the  contract.  The  costs  of  sQch 
contract  will  be  included  in  the  fixed  charge  for  the  convey- 
ance provided  for  by  the  first  stipulation." 

In  April,  1875,  Miller  called  on  Whit«  and  verbally  offered 
to  purchase  some  of  the  lots  for  £1,000,  and  was  then  in- 
formed that  he  must  purchase  under  the  conditions  printed 
1126]  on  the  plan,  and  *  White  promised  to  lay  his  offer 
before  the  "proprietors."  Their  names  were  not  men- 
tioned. He  did  so :  the  offer  was  accepted  at  a  meeting  on 
the  21st  of  April,  and  on  that  day  White  wrote  to  Miller  the 
following  letter  :  "The  proprietors  have  this  day  agreed  t^ 
accept  your  offer  of  Saturday  last,  conveyed  to  them  through 
me,  viz.,  to  purchase  for  £1,000,  plots  33,  34  and  35  on  the 
original  estate  plan,  dated  July,  1871,  and  lot  1  in  the  sale 
particulars  of  August,  1873,  subject  to  the  conditions  and 
stipulations  printed  on  the  plan  first  named.  It  was  taken 
into  consideration  bv  them,  in  reducing  the  published  price, 
that  you  intended  building  at  once,  which  of  course  they 
wish  to  encourage.  I  have  requested  Messrs.  Hart  &  Mar- 
ten to  forward  you  the  agreement  for  purchase.  Will  you 
please  elect  whether  to  take  the  title,  or  employ  your  own 
solicitor!" 

On  the  22d  of  April  the  defendant  wrote  this  answer:  ''I 
am  in  receipt  of  yours  of  yesterday's  date,  in  which  j^ou 
say,  '  It  was  taken  into  consideration  by  them  in  reducing 
the  published  price  that  you  intended  building  at  once, 
whicn  of  course  they  wish  to  encourage.'  I  cannot  be  bound 
to  build  at  any  given  time,  or  at  all ;  therefore,  as  you  say 
the  reduction  in  price  was  in  consequence  of  your  under- 
standing that  I  should  build  at  once,  the  offer  had  better  be 
reconsidered,  unless  you  are  prepared  to  leave  me  at  liberty 
to  do  as  I  may  think  best." 

On  the  same  day  White  replied,  **  Mine  to  you  of  yester- 
day's date  was  not  intended  to  convey  a  conditional  accept- 
ance of  your  offer  therein  defined.  I  gathered  from  your 
remarks  that  you  intended  to  build  shortly,  but  it  is  not  the 
wish  of  the  propritors  or  myself  to  bind  you  in  any  way 
to  do  so.  In  developing  an  estate  like  this,  every  house 
that  is  built  increases  the  value  of  the  remaining  land. 
This  I  laid  before  the  proprietors.  Your  offer  I  take  to 
be  based  simply  on  the  stipulations  of  July,  1871,  so  that^ 
in  your  own  words,  'you  are  at  liberty  to  do  as  you  may 
think  best.'  " 

Shortly  afterwards  the  defendant  informed  White  that  he 
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should  not  employ  a  separate  solicitor.  On  the  30th  of 
April  Messrs.  Hart  &  Marten,  the  solicitors  of  the  owners, 
sent  the  defendant  a  formal  agreement  with  a  letter,  asking 
him  to  return  it  signed,  with  a  check  for  £100  deposit.  On 
the  3d  of  May  the  Mefendant  returned  the  agree-  [1127 
ment  unsigned,  with  a  letter  declining  to  do  anything  more 
as  to  the  purchase  of  the  land,  but  onering  to  pay  any  rea- 
sonable cnarges  for  the  trouble  incurred. 

After  some  correspondence,  in  which  Messrs.  Hart  insisted 
that  Miller  had  entered  into  a  valid  contract  for  the  pur- 
chase of  the  land,  proceedings  were  taken  to  enforce  per- 
formance of  the  agreement.  Miller  put  in  a  demujrer  on 
the  ground  that  it  did  not  appear  by  the  statement  of  claim 
that  the  alleged  agreement  or  any  note  or  memorandum 
thereof  was  ever  signed  by  him  or  by  any  person  authorized 
on  his  behalf.  The  case  was  tried  before  the  Master  of  the 
Rolls,  who  gave  judgment  for  the  plaintiffs.  On  appeal 
the  Lords  Justices  reversed  his  decision,  thinking  that  no 
sufficient  contract  had  been  executed.  This  appeal  was  then 
brought. 

Mr.  Davepy  Q.C.,  and  Mr.  Carson^  for  the  appellants  : 
There  was  a  complete  contract  constituted  here.  The  con- 
ditions printed  on  the  plan  were  those  to  which  a  purchaser 
was  required  to  agree.  They  were  fully  communicated  tq 
Mr.  Miller  by  Mr.  White  when  the  offer  to  purchase  was 
made.  No  objection  was  then  or  afterwards  made  to  these 
conditions.  The  acceptance  of  the  offer  here  in  no  way 
whatever  varied  the  terms  of  the  conditions  printed  on  the 

Slan.  The  mention,  in  the  8th  condition,  of  executing  *'  a 
eed  of  covenant  embodying  the  above  rules  and  stipula- 
tions," did  not  prevent  a  complete  contract  from  being  con- 
stituted, even  tnough  such  a  formal  deed  should  not  be 
executed.  It  is  settled  law  that  if,  in  the  correspondence 
between  the  parties,  a  clear  conti*act  can  be  found,  tne  execu- 
tion of  a  formal  instrument  declaring  that  contract,  which 
instrument  could  then  only  repeat  the  terms  agreed  on  in  the 
correspondence,  is  not  necessary.  Here  the  letters  did  fully 
constitute  a  contract,  and  were  signed  by  the  parties  entitled 
to  make  it. 

But  then  it  is  said  that  there  is  nothing  to  show  that  Mr. 
White  was  the  agent  of  the  vendors,  authorized  to  make  the 
contract.  The  affidavits  in  the  case  leave  no  doubt  upon 
that  point. 

As  to  the  other  point,  that  the  persons  designated  as  the 
"proprietors"  ought  to  have  been  named,  it  is  clear  that 
naming  them  is  not  a  legal  requisite  in  a  case  like  this,  where 
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1128]  the  person  who  is  *their  agent  (and  here  he  hap- 
pened to  be  one  of  the  body  of  persons  really  interested) 
acts  on  their  part  and  with  their  assent — ^and,  until  it  is 
sought  to  get  rid  of  the  contract,  never  has  his  authority 
questioned. 

Peek  V.  The  North  Staffordshire  Railway  Company  ('), 
Smith  V.  Webster  ("),  Honyraan  v.  Marry att  ('),  Fome  v. 
Freeman  {*),  Kennedy  v.  Lee{*)y  Thomas  v.  Bering  ^\ 
OUngall  v.  Barnardi^\  Skinner  v.  M^DouaJl{^\  Crossley 
V.  Maycock  Q,  Ridgway  v.  Wharton  ("),  BonneweU  v.  Jen- 
kins ("),  Benjamin  on  Contracts  ("),  Hood  v.  Barrington(^*\ 
Sale  V.  La7ni>ert{^%  Potter  v.  Ihiffield{^\  Commins  v. 
Scott  {'*\  Beer  v.  London  and  Paris  Hotel  Company  {^^, 
Catling  v.  King  ("),  Brogden  v.  The  Metropolitan  Rauway 
Company  ^^\  MeyneU  v.  Surtees{**)y  Marvin  v.  WaMis{*'), 
and  Chinnock  v.  The  Marchioness  qf  Ely{^\  were  cittni 
and  commented  on. 

Mr.  Chitty^  Q.C.,  and  Mr.  Phear^  for  the  respondent: 
There  was  no  perfect  contract  entered  into  in  this  case.  No 
deed  of  covenant  was  ever  executed — none  was  ever  drawn 
up  and  presented  to  the  respondent  for  execution.  Yet  the 
8th  article  of  the  conditions  expressly  required  such  a  deed 
to  be  executed,  ''  embodying  the  rules  and  stipulations,  and 
providing  for  that  due  performance  mutually  by  the  pur- 
chaser and  the  vendors.^'  Without  that  deed,  any  corre- 
spondence that  took  place  between  the  parties  was  mere 
treaty  and  negotiation.  And  another  portion  of  the  same 
8th  condition  even  more  peremptorily  required  this  to  be 
done,  for  the  words  were,  "Each  purchaser  will  be  required 
1129]  *to  sign  a  contract  embodying  the  foregoing  condi- 
tions, and  providing  for  the  payment  of  a  deposit,"  &c.  In 
such  a  case  as  this,  it  was  impossible  to  say  tnat  these  abso- 
lute requirements  for  executing  a  formal  contract  were  to 
be  superseded  by  a  correspondence  by  letter,  in  which  one 

(•)  10  H.  L.  C,  478.  0«)  Law  Rep.,  6  Eq.,  218. 

(«)  8  Ch.  D.,  49 ;  17  Eng.  R.,  789.  (»*)  Law  Rep.,  18  Eq.,  1 ;   9  Eng.  Rep., 

(»)  6  H.  L.  C,  112.  661. 

(*)  9  Ves.,  861.  (»»)  Law  Rep.,  18  Eq.,  4. 

(»)  8  Mer.,  441.  (»•)  Law  Rep.,  20  Eq.,  11 ;   IS  Eng.  R., 

(•)  1  Keen,  729.  676. 

O)  1    Keen,    769;    nom,    QUngaU  v.       (")  Law  Rep.,20  Eq.,412;  15  Eng.R., 

Th/nne,  2  H.  L.  C,  131.  408. 

(»)  2  De  G.  4  Sm.,  265 ;  17  L.  J.  (Ch.),       (")  6  Ch,  D..  660;  22  Enfr  R.,  894. 

847.  (")  2  App.  Cas.,  666:  20  Eng.  R.,  171. 

(»)  Law  Rep.,  18  Eq.,  180;   9  Eng.  R,       (»)  8  Sm.  &  GiflF.,  101 ;   26  L  J.  (Ch.). 

727.  257. 

('0)  6  H.  L.  C,  238.  («»)  6  El.  A  Bl,  726. 

(•»)  8  Ch.  D.,  70.  («)  4  De  G.  J.  A  S.,  638. 

('«)  Page  164. 
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party  referred  to  what  had  been  verbally  proposed,  and  the 
other  did  not  object  to  his  statements.  Bat  here,  in  fact,  an 
objection  was  made,  for  the  letter  of  the  21st  of  April  written 
by  Mr.  White,  did  introduce  a  new  stipulation,  one  which 
had  never  been  mentioned  in  the  printed  conditions,  and 
which  new  stipulation  was  instantly  rejected  by  the  respond- 
ent. The  introduction  of  that  new  stipulation  and  its  rejec- 
tion, threw  open  the  whole  negotiation,  and  after  that, 
nothing  could  satisfy  the  conditions  marked  on  the  plan 
short  of  the  execution  of  that  formal  contract  and  covenant 
which  those  conditions  required.  All  the  cases  where  there 
were  ordinary  negotiations  commenced  and  carried  on  be- 
tween the  parties  by  mere  letters,  were  quite  inapplicable 
here,  for  here  the  negotiations  themselves  began  by  a  dis- 
tinct reference  to  the  conditions  printed  on  the  plan,  and  no 
arrangement  between  the  parties  could  be  vahd  without  a 
complete  observance  of  the  terms  of  those  conditions. 

The  cases  referred  to  on  the  other  side  were  discussed,  and 
Chinnock  v.  The  Marchioness  of  Ely  (')  was  especially  re- 
lied on,  and  in  addition  Winn  v.  BtM{*)^  SkeUon  v.  Cole  (*), 
and  Thomas  v.  Brown  (*)  were  cited. 

There  was  here  no  sufficient  proof  of  the  authority  of 
White.  And  then,  too,  the  description  of  "proprietors" 
was  not  a  sufficient  description  of  the  persons  with  whom 
the  supposed  contract  was  said  to  be  made. 

Mr.  Vavey  replied. 

The  Lord  Chancellor  ^Lord  Cairns) :  My  Lords,  after 
a  careful  and  anxious  consideration  of  this  case,  I  regret  to 
say  that  I  am  not  able  to  look  at  it  in  the  point  of  view  in 
which  it  has  presented  itself  to  the  learned  judges  of  the 
Court  of  App^. 

My  Lords,  the  appeal  arises  in  an  action  for  specific  per- 
formance, *brought  By  the  vendors  of  certain  prop-  [1130 
erty  against  the  purchaser ;  and  in  that  action  tnree  questions 
have  been  raisea,  one,  which  I  will  call  the  principal  ques- 
tion, and  two  others,  which  are  to  some  extent  subordinate. 
The  principal  one,  the  main  question  in  the  case,  is,  whether 
there  was  in  point  of  fact  a  concluded  contract  between  the 
parties ;  and  the  two  subordinate  questions  are,  whether  in 
the  view  of  the  enactment  of  the  Statute  of  Frauds,  the  ven- 
dors were  sufficiently  described  in  writing  by  the  term  *  *  pro- 
prietors"; and  secondly,  whether  the  person  who  affected 
to  act  as  agent  for  the  vendors  had  authority  to  bind  them. 
My  Lords,  those  being  the  three  questions  which  have  been 

(!)  4  De  O.  J.  <fe  S.,  688.  (>)  1  De  G.  <fc  J..  287. 

(•)  7  Ch.  D.,  29;  28  Eng.  R.,  879.  (*)  I  Q.  B.  D.,  714;  18  Eng.  R.,  148. 

24  Eng.  Rep.  87 
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BtipalatioQ  that  the  purchaser  would  be  required  to  sign  a 
contract  embodying  these  conditions.  That  is  an  obvious 
and  natural  term,  because  the  contemplation  is  that  persons 
will  come  in  and  will  make  offers  of  the  price  which  is 
required  for  the  plots,  and  at  that  point  the  persons  so  offer- 
ing will  not  be  Dound  by  anything ;  it  will  be  necessary  to 
bind  them,  and  therefore  they  are  told,  beforehand,  that  at 
the  time  when  their  offer  is  accepted,  or  along  with  the  ac- 
ceptance of  it,  the  matter  will  not  oe  allowed  to  rest  in  dubio^ 
or  without  legal  obligation,  but  that  they  will  be  required 
to  sign  somethiuf^  which  will  bind  them.  But  they  are  also 
told  what  they  will  be  required  to  sign ;  it  will  not  be  a  con- 
tract at  the  arbitrium  of  the  vendors,  not  a  contract  the 
terms  of  which  they  do  not  know,  not  a  contract  the  provi- 
sions of  which  they  will  see  for  the  first  time  when  it  is  offered 
to  them  to  sign,  but  a  contract  as  to  which  the  vendors  are 
content,  bieforehand,  to  bind  and  oblige  themselves  that  it 
will  assume  the  shape  of  these  stipmations,  and  no  other 
shape.  That  is  what  is  stated  to  the  purchasers  by  this 
printed  form  of  conditions. 

That  being  the  scheme  by  which  this  property  was  offered 
1 1 33]  to  nhe  public,  I  have  only  to  say  tnat  it  appears  that 
some  sales  were  made  in  the  year  1871  as  to  which  no  question 
arises,  and  some  more  in  the  year  1873,  but  in  the  year  1875 
there  was  still  some  part  of  the  property  unsold.  It  was  in 
that  year  that  the  present  respondent  made  an  offer,  to 
which  I  am  about  to  refer,  for  one  or  more  of  the  plots  of 
the  unsold  land.  The  manner  in  which  the  offer  was  made 
is  detailed  in  an  affidavit,  and  there  appears  to  be  no  con- 
troversy as  to  that  part  of  the  case.  Mr.  white,  who  I  may 
say  here  was  acting  as  the  agent  of  the  vendors — not  their 
agent  with  plenipotentiary  powers,  but  their  agent  as  a  sur- 
veyor for  the  purpose  of  receiving  offers  and  communicating 
with  intending  purchasers — says  in  his  affidavit:  *4q  the 
month  of  March,  1875,  the  defendant"  (that  is,  the  respond- 
ent) *^  personally  made  an  application  to  me  at  m^  office  at 
Dorking  with  regard  to  purchasing  part  of  the  said  estate, 
and  on  the  16th  of  the  said  month  he  was  furnished  with  a 
copy  of  the  aforesaid  plan  of  July,  1871"  (that  is,  the  map 
with  conditions  to  which  I  have  referred).  *'0n  or  about 
the  17th  day  of  April,  1875,  the  defendant,  accompanied  by 
his  daughter  and  his  son-in-law,  Mr.  Roslyn,  called  upon  me 
at  my  said  office  in  Dorking,  and  then  and  there  verbally 
offered  to  purchase  the  said  plots  numbered  33,  34,  and 
35  on  the  aforesaid  plan  of  July,  1871,  and  also  the  lot 
No.  1  on  the  said  plan  of  August,  1873,  at  the  price  of  JE1,000. 
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I  pointed  out  to  the  defendant,  at  the  same  time  and 
place,  that  he  must  purchase  subject  to  the  conditions  and 
stipulations  printed  on  the  said  plan  of  Jaly^  1871,  a  copy 
of  which  haa  been  furnished  to  him  as  aforesaid,  and  I 

Promised  him  to  lay  his  offer  before  the  said  proprietors, 
b  the  best  of  my  recollection  and  belief,  the  offer  was  made 
in  the  following  words : — the  defendant,  addressing  his  said 
Bon-in  law,  said,  'Shall  I  make  Mr.  White  an  offer  at  once 
or  write  V  and  on  Mr.  Roslyn  replying,  ^  Make  it  at  once,' 
he  accordingly  did  so."  That,  of  course,  was  a  verbal  offer, 
which  would  not  become  binding  upon  him  until  some  writ- 
ing had  passed,  but  it  was  an  oner  as  to  the  terms  of  which 
there  is,  I  believe,  no  controversy.  It  was  an  offer  which, 
after  the  statement  of  Mr.  White  as  to  the  way  in  which  it 
was  made,  must  be  taken  to  be  an  offer  of  £1,000  for  these 
particular  plots  on  the  terms  and  conditions  in  the  printed 
paper  of  July,  1871. 

♦That  offer  having  been  made  Mr.  White  sub-  [1134 
mitted  it  to  a  meeting  of  the  persons  beneficially  interested 
(I  will  refer  presently  to  the  fact  as  to  who  were  present) 
and  having  received  the  authority  of  that  meeting  to  accept 
the  offer,  he  wrote  a  letter  to  the  respondent  on  the  21st  of 
April,  1875,  in  these  words:  "Hollo way  Farm  Estate. — 
Dear  Sir, — The  proprietors  have  this  day  agreed  to  accept 
your  offer  of  Saturday  last  conveyed  to  them  through  me, 
viz. :" — and  then  he  rehearses  the  offer — *'to  purchase  for 
JB1,000  plots  33,  34,  and  36  on  the  ori^nal  estate  plan,  dated 
July,  1871,  and  lot  1  in  the  sale  particular  of  August,  1873, 
subject  to  the  conditions  and  stipulations  printed  on  the  plan 
first  named.  It  was  taken  into  consideration  by  them  in 
reducing  the  published  price  that  you  intended  building  at 
once,  which  of  course  they  wish  to  encourage.  I  have  re- 
quested Messrs.  Hart  &  Marten  to  forward  you  the  agree- 
ment for  purchase.  Will  you  please  elect  whether  to  take 
the  title  or  to  employ  ^our  own  solicitor.  I  may  add  that 
the  water  company  will  lay  on  their  main  as  soon  as  you 
require  their  water  for  building  purposes."  I  will  put  aside 
for  the  moment  the  mention  here  that  it  had  been  taken  into 
consideration  by  the  proprietors  in  reducii^  the  published 
price,  that  Mr.  Miller  intended  building.  That  introduced 
an  element  which  became  the  subject  of  another  letter.  Put- 
ting that  aside,  your  Lordships  have  here  a  rehearsal  or  repe- 
tition by  the  writer,  Mr.  White,  of  the  terms,  stating  the 
price,  stating  the  property  to  be  purchased,  and  stating  that 
the  purchase  was  made  subject  to  the  conditions  and  stipu- 
lations printed  upon  the  plan  of  July,  1871.    My  Lords, 
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taking  that  in  connection  with  that  plan  it  is,  so  far  as  this 
letter  is  concerned,  an  acceptance  by  the  vendors,  and  if  Mr. 
White  was  their  authorized  agent,  then  an  acceptance  by 
their  authorized  agent,  in  writing,  of  an  offer  clear  and  dis- 
tinct, upon  the  terms  of  that  paper ;  and,  so  far  as  the  ven- 
dors were  concerned,  I  am  at  a  loss  to  conceive  any  words 
which  could  more  clearly  or  distinctly  have  expressed  the 
form  of  agreement  by  which  they  were  content  to  be  bound. 

Mr.  White  adds  this:  **I  have  requested  Messrs.  Hart  & 
Marten  to  forward  you  the  agreement  for  purchase."  My 
Lords,  what  did  that  mean?  At  the  time  this  letter  was 
written  it  was  an  absolute  necessity  that  something  should 
1135]  be  signed  by  Mr.  Miller,  for  up  *to  that  time  he 
had  signed  nothing ;  he  had  made  no  offer  in  writing,  and 
he  was  not  in  any  way  bound.  It  therefore  was  not  only 
natural  for  Mr.  White,  but  it  was  the  duty  of  Mr.  White  in 
accepting  the  offer  and  recording  the  acceptance  of  the  ven- 
dors in  writing,  to  take  immediate  steps  to  obtain  a  correla- 
tive accepta.nce  in  writing  by  the  purchaser.  The  natural 
way  in  wnich  he  would  obtain  that  acceptance  would  be  by 
calling  on  the  purchaser  to  sign  that  agreement  which  he 
was  told  in  those  conditions  of  sale  he  would  be  asked  to 
sign,  and  accordingly  Mr.  White  says  so  in  his  letter.  It  is 
not  in  any  way  a  suspending  of  the  making  of  a  contract 
until  an  agreement  is  determined  upon  and  is  arranged.  It 
is  a  letter  recording  the  conclusion  of  a  contract  so  far  as  the 
vendors  are  concerned,  which  letter  at  the  same  time  takes 
notice  that  the  purchaser  is  not  yet  bound  by  the  signature 
required  under  the  Statute  of  Frauds ;  and  he  is  therefore 
called  upon  to  place  himself  under  the  obligation  under 
which  the  vendors  already  were  content  to  lie. 

Accordingly,  mv  Lords,  that  was  accompanied  with  a 
contemporaneous  letter  to  the  solicitor  of  the  vendors  which 
I  only  refer  to  as  part  of  the  history.  It  could  not  of  course 
in  any  way  bind  the  purchaser,  **  Will  you  please  prepare 
and  forward  to  Daniel  Miller,  Esq.,  1  Avenue  Villa,  St 
Peter's  Road,  Croydon,  the  contract  for  purchase  as  this 
day  agreed  by  the  proprietors.  I  have  written  Mr.  Miller 
stating  that  you  will  do  so  and  accepting  his  offer.'' 

Now  Mr.  Miller  replied  to  the  letter  I  have  read ;  and  here 
I  wish  to  remind  your  Lordships  of  the  course  which  the 
transaction  might  have  taken.  It  might  have  been  the  case 
that  Mr.  Miller  did  not  make  any  answer  by  letter ;  if  so, 
the  matter  would  have  rested  upon  this  letter  written  by 
the  vendors,  and,  until  the  solicitor  came  to  Mr.  Miller  with 
the  agreement,  Mr.  Miller  would  have  signed  nothing  and 
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would  not  have  been  bound.  But  without  waiting  for  the 
agreement,  Mr.  Miller  wrote  the  letter  which  I  am  going  to 
read.  He  said :  ''  I  am  in  receipt  of  yours  of  yesterday's 
date,  in  which  you  say  '  It  was  taken  into  consideration  bv 
them  in  reducing  the  published  price  that  you  intended  build- 
ing at  once,  which  of  course  they  wish  to  encourace.'  I 
csinnot  be  bound  to  build  at  any  given  time,  or  at  all.  There- 
fore, as  you  *say  the  reduction  in  price  was  in  conse-  [1 136 
Sience  of  your  understanding  that  I  should  build  at  once, 
e  offer  had  better  be  reconsidered,  unless  you  are  prepared 
to  leave  me  at  liberty  to  do  as  I  may  think  best." 

What,  my  Lords,  is  the  meaning  of  that  letter?  It  is  of 
conrse  to  be  read  in  juxtaposition  to,  and  in  continuation 
of,  the  letter  to  which  it  is  an  answer.  He  speaks  of  his 
offer  as  Mr.  White  had  in  the  letter  written  to  him  spoken 
of  it.  The  writers  of  the  first  letter  and  of  the  second  are 
therefore  at  one  as  to  what  the  offer  was,  as  to  the  property 
to  be  sold,  the  price,  the  terms,  and  conditions.  Mr.  Miller 
therefore  puts  nis  signature  to  a  letter  in  which  he  affirms 
his  assent  to  the  description  of  the  offer  which  he  had  found 
in  the  letter  addressed  to  him.  But  then,  in  consequence  of 
the  sentence  in  the  letter  addressed  to  himself,  which  had 
implied  that  the  vendors  expected  him  to  build  at  a  partic- 
ular time,  although  they  of  course  had  no  right  absolutely 
to  call  for  that  building,  he  very  properly,  in  order  to  avoid 
any  misunderstanding,  states  tnat  he  would  not  come  under 
any  terms  of  that  kind,  and  therefore  he  says  ^'  the  offer  had 
better  be  reconsidered  unless  vou  are  prepared  to  leave  me 
at  liberty  to  do  as  I  may  think  best."  My  Lords,  I  appre- 
hend that  to  mean  my  offer  is  still  before  you ;  you  have 
described  my  offer  correctly  in  your  letter ;  I  repeat  it ;  but 
let  there  be  no  misunderstanding  with  regard  to  the  question 
of  building  immediately ;  that  is  not  included  in  my  offer, 
so  I  ask  you  again  to  consider  it ;  but,  supposing  that  is 
rightly  understood,  and  my  offer  is  accepted  pure  and  simple, 
I  am  content  that  it  should  be  so.  My  Lords,  it  therefore 
comes  at  this  point  of  the  case  to  a  distinct  and  clear  offer 
made,  and  made  by  a  person  who  has  confirmed  it  in  writing, 
and  the  only  question  is,  was  that  letter  accepted  ? 

On  the  22d  of  April  Mr.  White  replies:  "Mine  to  you  of 
yesterday's  date  was  not  intended  to  convey  a,  conditional 
acceptance  of  your  offer  therein  defined.  I  gathered  from 
your  remarks  that  you  intended  to  build  shortly,  but  it  is 
not  the  wish  of  the  proprietors  or  myself  to  bind  you  in  any 
way  to  do  so.  In  developing  an  estate  like  this,  every  house 
that  is  built  increases  the  value  of  the  remaining  land — this 
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coart  requires  to  make  a  legally  binding  contract."  Up  to 
that  point  it  appears  to  me  that  these  words  exactly  describe 
the  case  which  your  Lordships  have  before  you.  But  the 
words  which  are  relied  upon  by  the  learned  judges  in  the 
Court  of  Appeal  are  the  words  which  follow  :  "But  if  to 
a  proposal  or  offer  an  assent  be  given  subject  to  a  provision 
as  to  a  contract,  then  the  stipulation  as  to  the  contract  is  a 
term  of  the  assent,  and  there  is  no  agreement  independent 
of  that  stipulation.  And  this  appears  to  me  to  be  the  real 
state  of  the  case  before  me,  for  I  am  clearly  of  opinion  that 
the  true  and  fair  meaning  and  legal  effect  oi  the  letter  of  the 
19th  of  November  may  be  expressed  in  these  words:  'I 
will  go  on  with  the  treatv  for  tne  sale  to  you  of  my  house, 
and  lor  that  purpose  will  send  jou  the  form  of  the  contract 
which  I  am  willing  to  enter  into.'  I  take,  therefore,  the 
letter  of  the  19th  of  November  either  as  a  conditional  ac- 
ceptance of  the  plaintiff's  terms,  subject  to  the  draft  con- 
tract bein^  agreed  to,  or  as  an  expression  of  willingness  to 
continue  the  negotiation,  and  for  that  purpose  to  propose  a 
form  of  agreement." 

My  Lords,  I  can  only  say  that  I  am  willing  to  accept 
every  word  of  Lord  Westbury  as  there  given.  I  assume 
that  the  construction  put  by  him  upon  the  letter  I  have 
quoted  was  a  proper  construction,  and  I  entirely  acquiesce 
in  what  he  says,  that  if  you  find,  not  an  unqualified  accept- 
ance of  a  contract,  but  an  acceptance  subject  to  the  condi- 
tion that  an  agreement  is  to  be  prepared  and  agreed  upon 
between  the  parties,  and  until  that  condition  is  fulfilled  no 
contract  is  to  arise,  then  undoubtedly  you  cannot,  ui)on  a 
correspondence  of  that  kind,  find  a  concluded  contract. 
But,  I  repeat,  it  appears  to  me  that  in  the  present  case  there 
is  nothing  of  that  kind ;  there  is  a  clear  offer  and  a  clear  ac- 
ceptance. There  is  no  condition  whatever  suspending  the 
operation  of  that  acceptance  until  a  contract  of  a  more 
formal  kind  has  been  made. 

My  Lords,  it  is  a  satisfaction  to  think  that  before  the  judg- 
ment of  the  parties  in  this  case  became  somewhat  obscurea 
1140]  bv  tne  *controversy  which  arose  between  them,  the 
view  whicn  I  certainly  must  take  of  the  case  was  the  view 
which,  as  it  appears  to  me,  was  taken  both  by  the  respond- 
ent himself  and  by  his  legal  advisers.  With  regard  to  the 
respondent  himself,  I  am  at  a  loss  to  conceive  how  the  oflfer 
which  he  made  of  the  payment  of  expenses  incurred  could 
have  arisen  unless  he  had  felt  in  his  own  mind  that,  whether 
he  had  a  right  to  resile  by  reason  of  some  technicality  con- 
nected with  the  Statute  of  Frauds  or  no,  still  that  as  between 
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man  and  man  a  contract  had  been  concluded  between  him 
and  the  vendors.  And  with  regard  to  his  solicitors,  we  find 
them  after  some  time,  and  after,  as  it  appears,  they  had  for  the 
first  time  been  made  aware  of  the  contents  of  the  conditions, 
which  were  printed  on  the  paper  of  July,  1871,  stating  that 
they  would  advise  their  client  in  this  way.  On  the  16th  of 
Jnne  they  say :  '^  On  considering  the  esect  of  the  condi- 
tions printed  on  the  plan  of  1871,  we  shall  advise  Mr.  Miller 
that  what  has  occurred  creates,  as  you  maintain,  a  contract 
mutually  binding  on  the  basis  of  those  conditions.  Please 
to  send  us  accordingly  an  abstract  of  the  vendor's  title, 
commencing  from  the  30th  of  October,  1797."  Then  lower 
down,  "We  shall  be  happy  to  payyou  the  £2  2s. ,  as  pre- 
sented by  the  printed  conaitions.  The  terms  of  the  contract 
Bent  for  Mr.  Miller's  signature  may  or  may  not  be  reasonable 
to  be  required  where  no  contract  already  existed,  but  are 
certainly  unreasonable  where  a  contract  existed  entitling 
him  to  better  terms."  My  Lords,  that  of  course  did  not 
bind  the  respondent,  but  it  was  a  just  view,  as  it  seems  to 
me,  of  the  law ;  and  I  greatly  regret  that  the  advice  of  his 
solicitors  was  not  taken  by  him. 

My  Lords,  the  other  two  points  in  the  case  really  are  very 
small.  As  to  the  use  of  tne  term  '^ proprietors"  I  own  I 
was  somewhat  surprised  to  hear  that  question  argued,  for 
I  am  sure  your  Lordships  have  frequently  seen  conditions 
of  sale  not  merely  by  auction  but  oy  private  contract,  in 
which  it  is  stated  that  the  sale  is  made,  sometimes  by  the 
owners,  and  sometimes  bj  the  mortgagees,  and  a  form  of 
contract  is  annexed  in  which  an  agent  signs  for  the  vendors, 
and  no  other  specification  upon  the  vendor  s  part  is  in- 
serted, and  I  never  heard  up  to  this  time  that  a  contract 
under  those  circumstances  was  invalid.  In  point  of  fact, 
my  Lords,  the  question  is,  is  there  that  certainty  which  is  de- 
scribed *in  the  legal  maxim  id  cerium  est  qiLod  cerium  [1 141 
reddipoiest  If  1  enter  into  a  contract  on  behalf  of  my  client, 
on  behalf  of  my  principal,  on  behalf  of  my  friend,  on  behalf 
of  those  whom  it  may  concern,  in  all  those  cases  there  is  no 
sach  statement,  and  I  apprehend  that  in  none  of  those  cases 
would  the  note  satisfy  the  requirements  of  the  Statute  of 
Frauds.  But  if  I,  bemg  really  an  agent,  enter  into  a  con- 
tract to  sell  Blackacre,  of  which  I  am  not  proprietor,  or  to 
sell  the  house  No.  1  Portland  Place,  on  behalf  of  the  owner 
of  that  house,  there,  I  apprehend,  is  a  statement  of  matter 
of  fact,  as  to  which  there  can  be  perfect  certainty,  and 
none  of  the  dangers  struck  at  by  the  statute  of  Frauds  can 
arise ;  and  I  should  be  surprised  if  any  authority  could  be 
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found,  and  certainly  none  has  been  produced,  to  say  that  a 
contract  under  those  circumstances  would  not  be  valid. 

My  Lords,  as  to  the  other  c[uestion,  the  question  of  au- 
thority. As  a  matter  of  pleading  the  authority  of  the  agent 
for  the  vendors  which  he  professed  to  have,  ana  averred  that 
he  had,  is  not  denied,  is  not  traversed.  Your  Lordships 
were  asked  if  there  was  a  difficulty  upon  that  point  to  taie 
steps  which  would  admit  of  an  amendment  being  made.  Mr 
Lords,  I  certainly  do  not  think  there  could  be  a  case  in  which 
less  indulgence  at  any  stage  ought  to  have  been  given  to  the 
respondent  than  on  this  point,  with  regard  to  amendment, 
because,  during  the  whole  of  the  controversy  from  the  month 
of  April,  1876,  and  thenceforward  for  a  number  of  months, 
the  idea  never  was  suggested  between  the  parties  that  there 
was  any  want  of  authority  on  the  part  of  Mr.  White.  Eveiy 
possible  objection  that  could  be  taken  was  taken,  but  that 
objection  never  was  taken.  My  Lords,  it  is  an  objection 
which,  even  if  it  had  been  pleaded,  seems  to  me  perfectly 
baseless.  The  speculation  with  regard  to  this  property  I 
have  already  described  to  your  Lordships.  There  was  a 
meeting  of  the  proprietors  at  which  the  proposal  of  the  re- 
spondent was  considered.  There  were  present  at  that  meet- 
ing five  of  the  number  including  the  two  in  whose  names 
the  legal  estate  was  vested.  There  was,  therefore,  a  majority 
at  a  meeting  duly  summoned,  such  as  the  terms  of  the  agree- 
ment for  the  speculation  re(^uired.  It  was  by  meetings  of 
that  kind  that  the  whole  business  of  the  speculation  was  ar- 
ranged and  conducted,  and  there  is  not  the  slightest  ^and, 
1142]  *as  it  seems  to  me,  for  saying  that  the  business  of 
the  speculation  was  not  conducted  in  a  way  completely  to 
bind  every  member  of  it.  It  seems  to  me  that  Mr.  Wnite 
had  undoubtedly  the  authority  of  the  proprietors,  and  who 
the  proprietors  were,  there  could,  as  I  nave  observed,  be  no 
possible  doubt. 

I  therefore  move  your  Lordships  that,  as  I  have  already 
said,  the  order  appealed  from  be  reversed,  and  that  the  de- 
cree made  by  the  Master  of  the  Rolls  be  restored,  and  that 
the  respondent  pay  to  the  appellants  their  costs  both  in  the 
Court  of  Appeal  and  in  your  Lordships'  House. 

Lord  Hatherlky  :  My  Lords,  I  quite  concur  in  the  view 
which  has  been  taken  of  this  case  by  my  noble  and  learned 
friend  on  the  woolsack,  and  I  shall  feel  it  my  duty  to  add 
very  little  to  the  exhaustive  statement  he  has  made  both  of 
the  facts  and  of  the  law  of  this  particular  case. 

I  at  once  say,  that  I  shall  pass  over  altogether  the  question 
with  regard  to  the  word  ''proprietors,"  upon  which  I  have 
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not  the  least  hesitation  in  coming  to  the  same  conclusion  as 
that'which  has  been  already  mentioned,  and  which  was  the 
view  of  the  Master  of  the  Rolls  and  the  judges  of  the  Court  of 
Appeal ;  there  was  one  unanimous  opinion  upon  that  subject. 

Upon  the  other  question,  as  to  whether  or  not  the  autnor- 
ity  of  Mr.  White  was  good,  I  think  it  was  justly  stated  by  my 
noble  and  learned  friend  on  the  woolsack  that  there  can  be 
no  doubt  upon  that  subject,  when  you  consider  the  meetings 
of  the  proprietors  that  were  held  ratifying  and  sanctioning 
what  had  been  done  in  their  name,  just  as  much  as  if  they 
had  given  a  previous  sanction.  It  is  not  possible  to  say  (as 
was  urged  by  Mr.  Chitty,  on  this  part  of  the  case)  that  there 
bad  been  any  breaking  off,  because  it  appears  that  there  was 
no  breaking  off  at  all  from  the  engagement  which  he  repre- 
sents as  a  treaty,  not  as  an  engagement  till  after  it  was  rati- 
fied by  the  other  party.  The  truth  is,  I  hold  that  the  treaty 
never  was  broken  off  from  the  first  moment  that  it  was  en- 
tered into.  It  is  not  necessary  farther  to  go  into  the  ques- 
tion of  authority. 

Now,  my  Lords,  as  regards  the  main  question  of  the  agree- 
ment *itself,  I  certainly  should  very  much  regret,  [1143 
in  the  case  of  any  contract  which  appears  to  me  so  plainly 
expressed  as  this  is,  to  break  into  a  uniform  line  of  decisions 
whether  it  mav,  or  may  not,  have  been  approved  of  by  all 
the  judges  before  whom  the  question  has  come.  The  deci- 
sions of  different  judges  have  strengthened  the  law,  because 
judge  after  judge  having  expressed  his  approval  of  the  law, 
certainly  you  might  expect  that  he  woula  do  what  he  could 
to  put  that  law  in  a  correct  position,  and  would  hold  persons 
very  strictly  to  the  agreements  into  which  they  had  entered. 
Without  attempting  to  do  more  than  that  he  only  con- 
firms and  strengthens  a  course  of  decision  which  has  l>ecome 
too  strong  to  be  countervailed  now,  hardly  even  by  a  deci- 
sion of  your  Lordships'  House.  It  has  been  established  for 
far  too  long  a  time,  and  by  some  precedents  in  your  Lord- 
ships' House,  that  if  you  can  find  the  true  and  important 
ingredients  of  an  agreement  in  that  which  has  taken  place 
between  two  parties  in  the  course  of  a  correspondence,  then, 
although  the  correspondence  may  not  set  lorth,  in  a  form 
which  a  solicitor  would  adopt  if  he  were  instructed  to  draw 
an  agreement  in  writing,  that  which  is  the  agreement  be- 
tween the  parties,  yet,  if  the  parties  to  the  agreement,  the 
thing  to  be  sold,  the  price  to  be  paid,  and  all  those  matters, 
be  clearly  and  distinctly  stated,  although  only  by  letter,  an 
accptance  clearly  bv  letter  will  not  the  less  constitute  an 
agreement  in  the  full  sense  between  the  parties,  merely  be- 
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cause  that  letter  may  sa^,  We  will  have  this  agreement  put 
into  due  form  by  a  solicitor.  If  it  is  stated  in  so  many  plain 
and  express  terms  (and  in  Chinnock  v.  TTie  Marchioness  of 
Ely  (*)  that  was  the  ground  on  which  that  case  proceeded) 
that  one  of  the  very  terms  of  the  agreement  itself  was  that 
it  should  not  be  concluded  by  the  agent  employed  in  the 
lirst  place  to  enter  into  the  negotiation^  and  that  it  should 
not  be  a  concluded  agreement  until  a  solicitor  intervened 
and  drew  a  formal  agreement ;  if  you  find  that  to  be  a  term 
of  the  agreement  itsdf,  well  and  good,  if  not,  the  agreement 
stands.  Both  parties  may  desire  that  it  shall  be  put  into  a 
formal  shape  by  a  solicitor  who,  in  that  case,  will  not  be  able 
to  vary  the  agreement  either  on  one  side  or  the  other,  but 
only  to  put  into  a  more  formal  and  professional  shape  the 
agreement  which  had  been  completely  formed  with  unity 
1 144]  *of  purpose  with  reference  to  the  sale  and  purchase 
by  the  two  parties  to  the  contract. 

Now,  my  Lords,  in  this  particular  case,  although  of 
course  one  ought  to  hesitate  a  little  after  the  judgment  which 
has  been  pronounced  by  the  learned  judges  in  the  Court  of 
Appeal,  still  it  does  seem  to  me  that  Mr.  White  took  great 
pains  to  make  what  he  was  doing  extremely  clear.  He  had 
nad  a  conversation  with  the  respondent,  but  he  knew  very 
well,  and  probably  the  respondent  also  knew,  that  a  mere 
conversation  would  not  do— that  there  is  such  a  thing  as  the 
Statute  of  Frauds,  and  therefore  that  if  there  is  to  be  an 
agreement,  it  must  be  recorded  and  expressed  in  writing  by 
the  persons  sought  to  be  charged  with  it.  Mr.  White  being 
aware  of  that,  places  distinctly  in  writing  before  the  gentle- 
man with  whom  he  had  had  the  verbal  agreement,  what  bis 
conception  of  the  agreement  is,  and  receives  a  letter  from 
that  gentleman  to  whom  he  has  so  stated  the  agreement,  ac- 
knowledging it,  as  I  shall  presently  show,  to  be  a  correct  ex- 
position of  the  agreement  between  them.  Now  it  would  have 
Deen  unpardonable  if  Mr.  White  had  made  that  statement 
unless  he  had  been  fully  persuaded,  at  all  events  on  his  own 
part,  that  he  was  making  a  correct  representation  of  the 
terms ;  and  it  was  the  duty  of  the  person  to  whom  he  made 
that  statement,  as  soon  as  ever  he  received  it,  to  correct 
whatever  he  conceived  to  be  an  error  in  it,  and  I  shall  show 
your  Lordships  presently  that  he  does  correct  that  which 
he  supposes  (erroneously  as  it  turns  out)  to  be  an  item  in  the 
agreement  to  which  he  had  not  assented,  namely,  that  which 
relates  to  the  building. 

Now,  the  remarks  which  I  have  to  make  on  this  subject 

0)  4  De  G.  J.  h  S.,  638. 
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will  be  very  brief  indeed.  Take  Mr.  White's  affidavit: 
[His  Lordship  here  repeated  the  statement  from  that  affida- 
vit as  already  read  by  the  Lord  Chancellor.] 

It  is  very  clear  that  the  respondent  made  the  offer  intend- 
ing that  to  be  the  agreement  he  was  abont  to  come  to — he 
was  making  an  offer  to  purchase  for  £1,000  the  property  he 
had  been  talking  abont,  and  to  purchase  it  npon  the  condi- 
tions he  had  been  talking  about  with  Mr.  White,  namely, 
the  terms  and  conditions  of  the  paper  of  July,  1871.  And 
when  you  come  to  Mr.  White's  letter,  which  is  the  founda- 
tion of  what  we  have  in  writing,  evidencing  *the  [1145 
agreement,  you  will  find  that  he  puts  it  extremely  correctly, 
thus :  He  tells  you  in  that  affidavit  that  he  promised  Mr. 
Miller  that  he  would  lay  his  offer  before  the  proprietors. 
We  find  in  fact  (that  is  in  evidence)  that  the  proprietors  do 
meet  soon  after,  and,  there  being  a  quorum,  they  come  to  a 
resolution  that  the  offer  be  accepted,  and  thereupon  Mr. 
White  writes  this  letter  to  the  defendant :  [His  Lordship 
read  the  letter,  see  antej  p.  1126.]  That  is  a  statement  of  the 
agreement.  Then  he  adds  these  words  as  indicating  what 
had  taken  place  at  the  meeting  which  confirmed  the  power 
of  Mr.  White  to  accept  the  offer.  *'It  was  taken  into  con- 
sideration by  them  m  reducing  the  published  price  that 
you  intended  building  at  once,  which  of  course  thev  wish 
to  encourage.  I  have  requested  Messrs.  Hart  &  Marten 
to  forward  you  the  agreement  for  purchase.  Will  you 
please  elect  whether  to  take  the  title,  or  employ  your  own 
solicitor." 

My  Lords,  I  have  already  made  an  observation  upon  what 
has  been  ur^ed  with  regard  to  the  statement  that  a  solicitor 
would  be  directed  to  prepare  a  formal  agreement.  That  in 
no  way  varies  or  alters  the  offer  already  made,  or  the  agree- 
ment if  that  offer  was  accepted  simpUciter.  Mr.  Miller 
finds,  no  doubt,  that  the  letter  very  correctly  represents  the 
offer  he  had  made,  and  although  he  has  made  an  affidavit 
on  this  matter  he  has  not  contradicted,  in  the  least,  any  part 
of  Mr.  White's  statement  as  to  how  the  verbal  agreement 
which  was  first  made  came  about.  But  he  very  properly, 
in  order  that  there  may  be  no  mistake  about  the  matter, 
says  this :  [His  Lordship  here  read  Mr.  Miller's  letter,  dated 
the  22d  of  April,  see  ante^  p.  1126. J  That  does  really  in- 
duce me  to  be  bold  enough  to  say  that  it  is  as  clear  an  ac- 
knowledgment, and  affirmance,  in  writing,  of  the  proposition 
which  had  been  made  verballj,  as  can  well  be  conceived  in 
any  case ;  for  this  gentleman  is  very  particular  all  through  ; 
he  had  evidently  studied  the  statement  made  to  him,  and  he 
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finds  no  faalt  whatever  with  the  statement  made  by  Mr. 
White  of  what  the  offer  was.  He  does  think  it  necessary 
to  call  attention  to  the  passage  in  the  letter  which  says,  that 
the  proprietors  in  reducing  the  price  had  been  encouraged 
by  the  notion  that  Mr.  Miller  was  going  to  build  at  once 
upon  the  premises,  and  he  says,  Take  care — that  was  do 

fart  of  the  agreement,  I  do  not  agree  to  that,  and  I  do  not 
146]  intend  to  agree  to  it,  *and  therefore  if  that  is  your 
intention  you  had  better  allow  the  offer  to  be  at  once  re- 
considered, unless  you  are  prepared  to  leave  me  at  liberty  to 
do  as  I  may  think  best.  That  means.  If  you  allow  me  to  do 
what  I  think  best  I  do  not  want  the  offer  to  be  reconsidered ; 
there  is  the  offer — ^you  have  stated  it  rightly  to  me,  I  made  it 
before  and  I  repeat  it  now ;  but  I  find  a  new  term  in  your  let- 
ter, I  cannot  quite  make  out  whether  it  is  a  term  which  yoa 
propose,  or  whether  it  is  merely  a  suggestion  or  hint  that  yoa 
are  giving  me,  but  I  do  not  acknowledge  it  slb  any  part  of  the 
agreement  whatsoever,  and  unless  you  can  make  up  your 
minds  to  leave  me  entire  liberty  in  that  matter  you  had  better 
reconsider  the  offer.  They  told  him  that  thejr  did  give  him 
entire  liberty.  Then  what  more  could  be  said  ?  1  do  not 
think  it  necessary,  my  Lords,  to  go  farther  into  detail  on  the 
subject  of  the  agreement,  and  with  regard  to  the  case  of 
Chinnock  v.  The  Marchioness  of  Ely{^\  I  think  that  has  no 
bearing  upon  the  present  case.  If  we  did  not  consider  that 
these  parties  had  entered  into  an  agreement  we  should  griev- 
ously break  the  long  established  course  of  authority  without 
any  grounds  that  I  can  discover  in  the  present  case  beyond 
that  of  a  proposal  that  the  agreement  should  be  formally  re- 
duced into  shape  by  a  solicitor. 

My  Lords,  Lord  Justice  James  comments  at  considerable 
length  upon  the  difficulty  which  the  proprietors  might  have 
been  in  ii  it  had  been  the  other  wav — that  is  to  say,  Suppos- 
ing it  was  Mr.  Miller  who  was  wisning  to  enforce  this  agree- 
ment against  Mr.  White's  proprietors;  in  doing  that  it  is 
said  it  might  be  very  hard  upon  the  proprietors  to  find  them- 
selves bound  down  by  an  onerous  condition  of  sale.  But  it 
is  perfectly  clear  that  on  their  part  they  were  intending  to 
do  that.  There  is  no  doubt  whatever,  even  if  there  was  a 
doubt  as  to  any  other  part  of  the  case,  that  they  intended 
that  whoever  bought  any  of  their  land  should  buy  it  upon 
those  conditions  of  sale,  and  that  both  on  the  part  of  the 
proprietors  and  on  the  part  of  the  intending  purchaser,  the 
purchase  should  be  subject  to  those  conditions.  I  do  not 
think  there  ever  was  any  doubt  or  hesitation  in  anybody's 

(1)  4  De  6.  J.  <b  S.,  688. 
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mind  as  to  that  part  of  the  case.  The  part  of  the  case  as  to 
which  there  was  hesitation,  was  as  to  whether  or  not  the 
acceptance  was  such  as  to  *enable  the  parties  to  say  [1147 
that  this  was  a  treaty  and  not  an  agreement.  We  are  bound 
to  decide  between  a  treaty  and  an  agreement,  and  the  side 
of  agreement  must  prevail.  The  treaty  was  completely  ex- 
hausted and  at  an  end  when  Mr.  White  informed  the  intend- 
ing purchaser  that  he  had  mistaken  him  if  he  had  supposed 
that  he  had  introduced  an  additional  term  into  the  agree- 
ment with  regard  to  building.  Thereupon  the  agreement 
which  had  been  made  verbally  and  which  had  thus  been  ac- 
knowledged in  writing  by  Mr.  Miller,  came  fully  and  com- 
pletely into  existence. 

Lord  O'Hagan  :  My  Lords,  in  this  case  two  points  have 
been  submitted  to  your  consideration,  and  on  both  you  have 
been  assisted  by  very  able  arguments.  The  first  regards  the 
suflBciency  of  the  contract  as  a  final  and  binding  agreement, 
and  the  second  its  sufficiency,  within  the  operation  of  the 
Statute  of  Frauds.  As  to  the  agent's  authority,  I  think  the 
matter  too  plain  for  argument.  Mr.  White  was  authorized 
to  act  by  a  majority  of  the  proprietors,  and  his  action  was 
approved  and  ratified  by  them  all. 

On  the  second  point,  all  the  learned  judges  in  both  the 
courts  below  have  been  of  one  opinion,  in  favor  of  the  ap- 

fellants,  and  I  have  no  doubt  that  that  opinion  is  correct, 
he  parties  to  a  contract  in  writing  must,  no  doubt,  be  spe- 
cified^ but  it  is  not  necessary  that  they  should  be  specified 
by  name.  The  whole  course  of  decision  and  practice  shows 
that  it  is  not.  If  they  are  so  indicated,  by  description  or  by 
reference,  as  to  be  ascertained,  or  certainly  ascertainable, 
the  exigency  of  the  statute  in  that  respect  is  satisfied.  Here 
the  vendors  are  called  proprietors,  and  described  as  proprie- 
tors in  possession.  There  could  be  no  mistake  as  to  their  own- 
ership of  the  premises  to  be  conveyed,  and  their  identity,  for 
all  practical  purposes,  was  as  clearly  and  unequivocally  es- 
tablished as  if  their  names  and  designations  had  been  set  out 
in  the  conditions  of  sale.  It  is  of  common  experience  that 
transactions  continually  occur,  and  have  rejjeatedly  been 
validated  by  judicial  decision,  under  such  circumstances. 
Business  is  habitually  conducted  on  the  assumption  that 
such  a  description  is  legally  satisfactory.  No  inconvenience 
has  arisen,  and  I  concur  with  Lord  Justice  James  that  'Mt 
would  be  a  very  bad  thing'*  if  the  question  which  has  been 
so  "conveniently  settled"  should  now  be  opened  without 
♦necessity.  Your  Lordships  will  probably  affirm,  [1148 
24  Eng.  Rep.  89 
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without  difficulty,  the  unanimous  decision  of  the  learned 
judges  on  the  second  point. 

On  the  first  point,  but  for  the  view  adopted  by  the  judg*»s 
of  appeal,  I  should  think  the  case  as  clear  as  on  the  second, 
and  I  should  be  quite  content  to  rest  on  the  reasons  already 
so  fully  given,  if  my  high  respect  for  the  learned  members 
of  that  court  did  not  maKe  it  becoming  that  I  should,  thongh 
briefly,  indicate  for  myself  the  grounds  of  my  opinion. 

It  seems  to  me,  after  careful  and  anxious  consideration, 
that  the  contract  of  which  we  have  evidence  in  the  letters  of 
the  21st  and  22d  of  April  and  the  3d  of  May,  was  a  com- 
pleted contract,  and  conclusively  bound  the  parties  to  it. 
There  is  no  dispute  about  the  facts.  On  the  17th  of  April 
the  respondent  made  an  offer  to  the  agent  of  the  appellants 
for  the  purchase  of  certain  plots,  distinctly  designated,  at  a 
certain  price,  and  subject  to  certain  print^.  conditions  and 
stipulations.  On  the  21st  of  April  that  offer  was  formally 
laid  before  the  proprietors  of  the  plots,  and  on  the  same  day 
their  agent  communicated  to  the  respondent  in  writing  their 
acceptance  of  that  offer,  setting  it  out  in  terms,  and  stating 
that  the  proprietors  had  taken  into  consideration,  in  re- 
ducing the  pnce,  the  presumed  intention  of  the  respondent 
to  build  upon  the  property.  On  the  22d  of  April  the  re- 
spondent replied,  not  denying  his  offer,  not  repudiating  the 
bargain,  but  stating  as  to  his  purpose  to  build,  that  the  offer 
had  better  be  reconsidered,  ''unless  you  are  prepared  to 
leave  me  at  liberty  to  do  as  I  may  think  best.''  That  was 
the  single  point  of  objection.  In  all  other  respects  the  con- 
tract was  approved,  and  the  sole  condition  of  its  completion 
was  that  oi  leaving  the  respondent  at  liberty  to  build,  or 
not  to  build,  as  he  pleased.  The  agent  of  the  proprietors 
announced  immediately  that  he  had  meant  to  make  no  con- 
dition :  that  for  the  objection  there  was  no  ground  what- 
ever, and  that  the  respondent  should  have  all  the  liberty  he 
desired. 

Thereupon,  I  think,  with  the  Master  of  the  Rolls,  that  the 
contract  was  complete.  Everything  essential  to  the  com- 
pletion of  it  appears  on  the  written  documents — the  parties, 
the  premises,  the  conditions,  and  the  price.  An  offer  is 
made  ;  those  who  had  full  power  to  accept  it  did  accept  it, 
in  terms,  by  their  fully  authorized  agent.  The  purchaser 
1149]  thinks  they  are  making  a  fresh  condition;  *they 
answer  that  they  are  not,  and  again  accept  it,  simply  and 
absolutely,  as  he  had  asked  them  to  do.  1  cannot  conceive 
that  anything  remained  but  to  carry  out  the  bargain  which 
was  then  and  thus  consummated. 
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And  that  this  was  the  view  of  the  respondent  himself  is 
clear  from  his  letter  of  the  3d  of  May.  Something  had  occur- 
red to  make  him  desirous  of  getting  rid  of  his  contract ;  but 
he  does  not  deny  its  existence ;  ne  does  not  question  its 
binding  operation;  he  expresses  his  sorrow,  and  makes 
an  appeal  ad  misericordiam^  offering  to  pay  "reasonable 
charges,"  which  he  had  no  need  to  pay  if,  as  he  now  says, 
he  never  contracted  it  at  all. 

And,  mv  Lords,  his  solicitors  thought  as  he  did,  for,  when 
the  appellants  insisted  upon  the  fulfilment  of  his  under- 
taking, they  wrote  after  the  fullest  opportunity  of  consid- 
eration on  the  16th  of  June,  "We  shall  advise  Mr.  Miller 
that  what  has  occurred  creates,  as  you  maintain,  a  contract 
mutually  binding."  Of  course,  such  an  opinion  deter- 
mines nothing.  dvA  it  seems  to  me  a  strong  thing  to  ask 
your  Lordships  to  declare  that  there  was  no  concluded 
agreement  between  the  parties  when  all  the  judges  concur 
in  holding  that  the  contract  fulfils  the  statutorv  conditions, 
and  the  parties  to  it  and  their  solicitors  have  all  dealt  with 
it  as,  in  the  words  of  the  letter,  "mutually  binding." 

We  have  hxid  a  great  deal  of  ingenious  reasoning,  founded 
on  the  statement  in  Mr.  White's  Tetter  of  the  24th  of  April, 
that  he  had  requested  Messrs.  Hart  &  Marten  to  forward 
"  the  agreement  for  purchase."  It  has  been  said  that  until 
the  execution  of  that  agreement  the  transaction  was  in- 
choate and  not  complete.  And,  undoubtedly,  if  any  pros- 
pective contract,  involving  the  possibility  of  new  terms,  or 
the  modification  of  those  already  discussed,  remains  to  l)e 
adopted,  matters  must  be  taken  to  be  still  in  a  train  of  n^o- 
tiation,  and  a  dissatisfied  party  may  refuse  to  proceed.  But 
when  an  agreement  embracing  all  the  particulars  essential 
for  finality  and  completeness,  even  thou^  it  may  be  desired 
to  reduce  it  to  shape  by  a  solicitor,  is  such  that  those  par- 
ticulars must  remain  unchanged,  it  is  not,  in  my  mind,  less 
coercive  because  of  the  technical  formality  which  remains 
to  be  made. 

The  case  of  Chinnock  v.  The  Marchioness  of  Ely  {^\  of 
which  we  have  heard  so  much,  differs  from  that  before  us, 
because  there  *the  treaty  for  a  sale  was  pending  and  [1 150 
not  concluded,  and  the  form  of  contract  was  to  ascertain  the 
tdrms  on  which  the  vendor  was  prepared  to  act.  But  here 
negotiations  had  come  to  an  end,  the  terms  were  distinctly 
ascertained,  as  I  have  said,  with  reference  to  premises,  par- 
ties, price,  and  conditions,  and  stipulations,  which,  by  ref- 
erence, were  as  plainly  made  part  of  the  contrs^ct  as  if  they 

(*)  4  De  G.  J.  <b  S.,  688. 
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had  been  repeated  in  it  word  by  word.  And  in  that  state  of 
facts,  if  I  correctly  represent  it,  the  judgment  of  Lord  West- 
bury  appears  to  me  to  be  strongly  in  favor  of  the  appellants. 
*'If,"  he  says,  *' there  has  been  a  final  agreement,  and  the 
terms  of  it  are  evidenced  in  a  manner  to  satisfy  the  Stat- 
ute of  Frauds,  the  agreement  shall  be  binding,  though  the 
parties  may  have  declared  that  the  writing  is  to  serve  only 
as  instructions  for  a  formal  agreement,  or  although  there 
may  be  an  express  term  that  a  formal  agreement  shall  be 
prepared  and  signed  by  the  parties."  In  my  apprehension, 
the  contract  in  this  case  was  final  and  did  satisfy  the  Statute 
of  Frauds ;  and  the  "  agreement  for  purchase  "  proposed  by 
Mr.  White  was  merely  formal  and  could  only  contain  the 
terms  already  fully  fixed  between  the  parties. 

I  do  not  trouble  your  Lordships  with  any  observations  as 
to  the  subtle  distinctions  which  have  been  taken  at  the  bar 
between  "  intention  "  and  "  contract."  I  am  unable,  on  the 
undisputed  evidence  in  this  case,  to  see  any  reason  for  doubt 
that  what  the  parties  did,  in  completing  the  sale,  they  folly 
intended  to  do.  The  offer  by  the  respondent  was  intended ; 
the  acceptance  by  the  appellants  was  intended  ;  and  although 
the  respondent,  for  reasons  of  his  own,  changed  his  mind, 
he  did  not  venture  to  say  that  the  contract  which,  at  all 
risks,  he  declined  to  carry  out,  had  not  fully  expressed  the 
intention  with  which  he  had  originated  and  concluded  it.  Il 
seems  to  me  impossible  to  hold  that  he  did  not  intend  to 
buy,  and  that  the  appellants  did  not  intend  to  sell,  on  the 
very  terms  which  he  now  endeavors  to  repudiate.  The  cor- 
respondence gives  no  color  to  the  suggestion  that  the  con- 
tract was  not  final,  and  was  not  considered  to  be  final  by  all 
the  parties  to  it,  because  *  the  formal  agreement  embodying 
its  already  settled  terms  had  not  been  furnished.  That  sug- 
gestion was,  in  my  judgment,  an  afterthought  and  a  pretence 
prompted  by  mere  ingenuity,  although  the  binding  charac- 
ter of  the  bargain  had  been  confirmed  on  every  side,  to  evade 
1 151]  the  enforcenaent  of  its  *obligations.  In  my  opinion 
such  an  evasion  would  be  equally  unwarranted  by  law  and 
indefensible  in  moiuls,  and  ought  not  to  have  the  sanction 
of  this  House. 

I  concur  with  my  noble  and  learned  friend  on  the  woolsack 
that  the  appeal  should  be  allowed,  and  the  judgment  re- 
versed with  costs. 

Lord  Blackburn  :  My  Lords,  I  also  concur  in  the  judg- 
ment proposed. 

I  quite  agree  with  the  Lords  Justices  that  (wholly  inde- 
pendent of  th©  Statute  pf  Frauds)  it  is  a  necessary  part  of 
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the  plaintifTs  case  to  show  that  the  two  parties  had  come  to 
a  final  and  complete  agreement,  for,  if  not,  there  was  no 
contract.  So  long  as  tney  are  only  in  negotiation  either 
party  may  retract ;  and  though  the  parties  may  have  agreed 
on  all  the  cardinal  points  of  the  intended  contract,  yet,  if 
some  particulars  essential  to  the  agreement  still  remain  to 
be  settled  afterwards,  there  is  no  contract.  The  parties,  in 
such  a  case,  are  still  only  in  negotiation.  But  the  mere  fact 
that  the  parties  have  expressly  stipulated  that  there  shall 
afterwards  be  a  formal  agreement  prepared,  embodying  the 
terms,  which  shall  be  signed  by  the  parties  does  not.  bj 
itself,  show  that  they  continue  merely  m  negotiation.  It  is 
a  matter  to  be  taken  into  account  m  construing  the  evi> 
dence  and  determining  whether  the  parties  have  really  come 
to  a  final  agreement  or  not.  But  as  soon  as  the  fact  is 
established  of  the  final  mutual  assent  of  the  parties  so  that 
those  who  draw  up  the  formal  agreement  have  not  the  power 
to  vary  the  terms  already  settled,  I  think  the  contract  is 
completed. 

This  is  what  I  understand  to  be  the  meaning  of  Lord  Cran> 
worth  in  Ridgway  v.  Wharton  (') ;  and  this  is  the  case  (*)  as 
stated  by  Lord  Wensleydale,  and  in  terms  assented  to  by 
Lord  St.  Leonards.  I  think,  however,  that  though  they 
agree  on  the  terms  in  which  the  proposition  of  law  is  stated, 
it  is  obvious  that  Lord  Wensleydale,  trained  in  the  courts 
of  common  law  and  accustomed  to  deal  with  the  question 
of  what  was  to  be  left  to  the  jury,  attached  far  more  weight 
to  the  stipulation  that  there  should  be  a  formal  agree- 
ment, as  evidence  that  the  parties  were  not  yet  agreed,  than 
♦did  Lord  St.  Leonards,  trained  in  the  courts  of  [1152 
equity,  where  fact  and  law  are  decided  together.  1  think 
Lord  Wensleydale  would  not  have  come  to  the  same  con- 
clusion as  liord  Langdale  did  in  Oibbins  v.  The  North 
Eastern  Asylum  {*).  I  doubt  whether  Lord  St.  Leonards 
would  not  have  preferred  the  decision  of  the  Vice-Chancel- 
lor  to  that  of  Lord  Westbury  in  Chinnock  v.  TJie  Marchio- 
ness of  Ely  {^). 

Parties  often  do  enter  into  a  negotiation  meaning  that, 
when  they  have  (or  think  they  have)  come  to  one  mind,  the 
result  shall  be  put  into  formal  shape,  and  then  (if  on  seeing 
the  result  in  that  shape  they  find  they  are  agreed)  signed  and 
made  binding ;  but  that  each  party  is  to  reserve  to  himself 
the  right  to  retire  from  the  contract,  if,  on  looking  at  the 
formal  contract,  he  finds  that  though  it  may  represent  what 

(>)  6  H.  L.  C,  288.  (»)  11  Beav.,  1 ;  17  L.  J.  (Ch.),  5. 

O  At  p.  807.  {*)  4  Dc  G.  J.  &  8.,  688. 
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he  said,  it  does  not  represent  what  he  meant  to  say.  When- 
ever, on  the  true  construction  of  the  evidence,  this  appears 
to  be  the  intention,  I  think  that  the  parties  ought  not  to  be 
held  bound  till  they  have  executed  the  formal  agreement. 
If  I  thought  with  "Lord  Justice  Baggallay  that  the  letters 
here  "left  the  defendant  a  right  to  believe  that  the  signing 
of  a  formal  contract  was  necessary  to  create  a  binding  agree- 
ment," I  should  also  think  that  the  plaintiffs  failed ;  but  I 
cannot  put  that  construction  on  the  letters.  If  I  understand 
Lord  Justice  James  rightly,  he  thinks  that,  in  practice,  per- 
sons who  really  meant  only  to  ent^r  into  such  a  preliminary 
negotiation  may  be  held  bound  contrary  to  their  intention, 
and  I  do  not  doubt  that  this  sometimes  happens.  I  infer, 
though  of  this  I  am  not  quite  sure,  that  he  wishes  it  to  be 
a  canon  of  construction  that,  wherever  there  is  a  stipulation 
for  a  farther  and  more  formal  agreement,  the  previous 
arrangements  should  be  held  to  be  only  of  this  prelimi- 
nary nature.  I  doubt  whether  such  a  canon  of  construc- 
tion would  not  often  defeat  the  intention  of  the  parties; 
but  I  think  it  is  too  late  now  to  introduce  it.  I  think 
the  decisions  settle  that  it  is  a  question  of  construction 
whether  the  parties  finally  agreed  to  be  bound  bv  the  terms, 
though  they  were  subsequently  to  have  a  formal  agreement 
drawn  up. 

In  the  present  case  I  think  the  whole  is  a  question  of  what 
is  expressed  in  the  three  letters,  one  of  the  21st  of  April, 
1153]  1875,  and  *two  of  the  22d  of  April,  1875,  and  the 
conditions  therein  referred  to.  The  contract  mentioned  in 
the  last  of  the  conditions  was  to  be  one  embodying  the  fore- 
going conditions  "  and  providing  for  the  payment  of  10  per 
cent,  deposit."  Nothing  new  could  be  introduced  into  it, 
and  the  purchaser,  if  he  signed  such  a  contract  as  is  stipu- 
lated for  there,  would  not  have  agreed  to  anything  more 
than  he  had  already  agreed  to.  And  there  is  nothing  that 
I  can  find  postponing  the  final  assent  till  the  agreement  was 
seen  and  signed.  Unless,  therefore,  such  a  new  canon  of 
construction  as  I  have  alluded  to  is  to  be  introduced,  I  think 
the  parties  were  bound  as  soon  as  they  both  assented  to 
those  terms  expressed  in  the  conditions.  It  would  have 
raised  quite  a  different  question  if  a  lithographed  form  of 
agreement  (which  did  vary  from  the  conditions  and  intro- 
duce important  new  stipulations  about  title)  had  been  in- 
closed in  the  letters. 

On  the  other  points  raised  I  have  very  little  to  add.  I 
cannot  understand  the  objection  made  to  the  evidence  of 
White's  authority.    And  though  the  construction  by  which 
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it  is  held  that  there  can  be  no  memorandum  of  the  agree- 
ment unless  the  writing  shows  who  the  parties  are,  is  now 
inveterate,  it  is  not  necessary  that  they  should  be  named. 
It  is  enough  if  the  parties  are  sufficiently  described  to  fix 
who  thev  are  without  receiving  any  evidence  of  that  charac- 
ter which  Sir  James  Wigram  in  his  treatise  calls  evidence  (') 
**  to  prove  intention  as  an  independent  fact."  In  the  pres- 
ent case,  without  receiving  any  such  evidence,  there  is  ample 
to  show  that  the  plaintiffs  were  those  designated  by  the  de- 
scription of  "the  proprietors." 

Lord  Gordon  :  M^  Lords,  I  concur  with  your  Lordships 
that  in  this  case  the  judgment  appealed  against  should  oe 
reversed. 

The  Lords  Justices  of  Appeal  concurred  with  the  Master 
of  the  Rolls  that  the  word  "proprietors"  used  in  the  corre- 
spondence and  in  the  conditions  therein  referred  to,  was 
sufficiently  specific  to  show  who  the  parties  were  who  were 
contracting  with  the  purchaser ;  and  your  Lordships  are  all 
of  the  same  opinion. 

*But  the  Court  of  Appeal  differed  from  the  Mas-  [1154 
ter  of  the  Rolls  in  the  conclusion  to  which  he  came,  viz., 
that  there  was  a  valid  and  binding  contract  constituted  by 
the  correspondence  founded  on, — and  the  Court  of  Appeal 
was  of  opinion  that  as  it  was  provided  in  the  conditions  and 
stipulations  printed  on  the  plan,  and  which  formed  the  con- 
ditions of  the  proposed  purchase  and  sale,  that  a  deed  or 
contract  should  be  afterwards  executed  by  the  purchaser 
providing  for  the  due  performance  of  these  conditions  of 
sale, — and  that  as  that  deed  or  contract  had  not  been  exe- 
cuted, the  transaction  of  sale  was  incomplete,  and  that  the 
purchaser  was  entitled  to  resile  from  it. 

I  concur  with  your  Lordships  in  thinking  that  the  judg- 
ment come  to  by  the  Lords  Justices  of  Appeal  is  erroneous. 
I  think  that  the  correspondence  founded  on,  constituted  a 
completed  contract  for  the  purchase  and  sale  of  the  lots  in 
(question,  at  the  price  stipulated,  and  on  the  conditions  speci- 
fied in  the  conditions  and  stipulations  printed  on  the  plan. 
!No  doubt  these  conditions  provided  for  a  subsequent  and 
formal  deed  being  executed  by  the  parties ;  but  that  deed 
was  only  for  the  purpose  of  more  formally  setting  forth  the 
conditions  upon  which  the  parties  had  agreed.  Ii  there  was 
anything  introduced  into  the  proposed  deed,  which  the  pur- 
chaser considered  beyond  the  terms  and  conditions  on  which 
Jie  purchased  the  property,  he  would  have  been  entitled'  to 
object,  and,  if  necessary,  the  proper  terms  of  the  deed  could 

(*)  Wigr.  on  Extrinsic  Evidence,  Intr.  Oba.,  p.  10. 
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have  been  adjusted  at  the  sight  of  a  court  of  law.  Bat  in 
my  view  the  contract  between  the  parties  was  concluded  by 
the  correspondence  and  the  conditions  which  were  referred 
to  and  embodied  in  it.  I  think,  therefore,  that  the  judgment 
of  the  Master  of  the  Rolls  was  right,  and  that  the  judgment 
of  the  Court  of  Appeal  should  be  reversed. 

Order  appealed  against  reversed.  Order  of  the  Master 
of  the  Rolls,  dated  the  22d  of  January,  1877,  re- 
stored. Respondent  ordered  to  pay  to  apj)ellantd 
their  cost  in  the  Court  of  Appeal  and  in  this 
House. 

Lords^  Journals^  22d  July,  1878. 

Solicitors  for  appellants :  Duncan^  Warren  &  Gardner, 
Solicitors  for  respondents :  Prior ^  Bigg^  Robinson  <fe  Till 

See  23  Eng.  R.,  992  note ;  28  £ng.  the  names  of  the  vendore.    Possession 

R.,  382  note.  of  the  property  was  taken  bj  the  de- 

False  representations  of  an  agent  as  fendants  through  their  agent,  who  car- 

an  inducement  to  a  contract  cannot  be  ried  on  business  therein  for  two  dtjB 

relied  on  as  a  defence  thereto,  unless  in  their  names.    Held  a  sufficient  pi^ 

the  representations  were  within    the  performance  to  let  in  parol  evideuce  as 

scope  of  the  agent's  authority,  and  were  to  who  were  the  vendors  :  Cameron  «. 

made  with  the  sanction  of  the  principal.  Spiking,  25  Grant's  Chy. ,  116. 

A  party  claiming  injury  by  fraudulent  A  parol  agreement  between  a  land- 

representations  must  make  his  objec-  lord  and  a  tenant  in  possession  of  the 

tion  known  within  a  reasonable  time  premises  for  a  lease  of  the  same  for  a 

after  his  discovery  of  the  falsehood,  term  of  three  years,  oommendng  one 

Acquiescence  cures  :  American  Ins.  Ck>.  vear  after  the  date  of  the  agreement, 

V.  Kuhlman,  6  Missouri  App.  R.,  522.  is  void  under  the  statute  of  frauds. 

A  written  agreement  to  purchase  in  The  facts  that  the  tenant  was  in  pos- 

order  to  satisfv  the  statute  of  frauds,  session,  and  that  he  made  certain  im- 

must  specify  by  name  or  description  provements   in  consideration  of  said 

who    is   the   vendor.     The    plaintiffs  lease,  do  not  create  a  sufficient  equitjr 

agreed  to  sell  certain  premisos  to  the  to  take  the  case  out  of  the  operation  of 

defendants,  who  signed  a  written  con-  the   statute :  Whiting   «.    rittsbargh 

tract  agreeing  to  purchase.  Opera  House  Co.,  88  Penn.  St.  Bep., 

The  writing  omitted  any  mention  of  100. 
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[8  Appeal  Cases,  1150.] 
RL.  (I.),  Feb.  6,  7,  8, 11, 12,  14;  May  28,  81 ;  June  8;  July  81.,  1878. 

[house  op  lords.] 

*The  Directors,  &c.,  of  the  Dublin,  Wicklow  [1155 
AND  Wexford  Railway  Company,  Appellants  (Defen- 
dants below) ;  and  Judith  Slattery,  Respondent  (Plain- 
tiff below).  C) 

Railway — litfury — Emdenee — Question  for  Jury, 

Where  there  is  oonflictinff  evidence  on  a  question  of  fact,  whatever  may  be  the 
opinion  of  the  judge  who  tnes  the  cause  as  to  the  value  of  that  evidence,  he  must 
leave  the  consideration  of  it  for  the  dedsion  of  the  jury. 

S.  went  to  the  Dublin  and  Kingstown  railway  station  to  accompany  a  relative  who 
was  goinf  by  the  up-train  to  Dublin.  It  was  necessary  to  cross  the  line  in  order  to 
get  the  ticket.  S.  went  through  a  gate,  down  a  pathway,  and  across  the  line  in  front 
of  the  train  going  to  Dublin,  which  was  Uien  slowly  approaching  the  station  from 
Kingstown.  The  time  was  night.  There  were  notice-boards  warning  persons  not  to 
cross  the  line  at  that  point,  but  there  was  evidence  that  the  railway  servants  never 
interrupted  any  persons  who  did  cross  the  line  there.  S.  crossed  in  safety — ^he  ob- 
Udned  a  ticket  for  his  relative,  who,  with  two  friends,  was  standing  on  the  bank  by 
the  ride  of  the  up  line.  The  train  to  Dublin  had,  in  the  meantime,  arrived,  and  was 
standing  still.  S.  having  got  the  ticket  began  to  recross  the  line,  bdng  then,  not  in 
front  of  the  Dublin  train,  but  behind  it,  in  consequence  of  which  that  train  prevented 
him  seeing  anything  on  the  down  line  from  Dublin ;  and  he  moved  on.  As  he  was 
goin£^  on  uie  down  line  (which  ran  from  Dublin  to  Kingstown),  the  down  express  train 
caught  him  and  he  was  killed.  It  was  a  rule  of  the  railway  that  the  express  train 
should  always  sound  a  whistle  on  approaching  the  station,  and  the  driver  of  that 
train  swore  that  he  had  whistled  twice,  and  some  other  servants  of  the  railway  com- 
pany swore  that  they  had  heard  the  whistling.  The  friends  of  S.  had,  in  their  evi- 
dence for  the  plaintiff,  sworn  that  they  were  in  a  situation  to  hear  the  whistle  if  it 
had  been  sounded,  and  that  they  had  not  heard  it :  and  one  of  them  who  could  see 
the  down  train  approaching,  swore  that  he  heard  the  "  rumbling  **  of  the  approaching 
train,  but  heard  no  whistle  : 

Heidt  that  this  was  a  case  which  was  properly  left  to  the  jury,  for  that  where  there 
was  contradictory  evidence  on  facts,  the  jurors  and  not  the  judge  must  decide  upon 
them  : 

Din,  Lords  Hathcrlkt,  Colkridgb,  and  Blackburn,  who  thought  that  when 
there  was  not,  in  the  first  instance,  uncontradicted  evidence  to  establitih  the  right  of 
a  plaintiff  to  a  verdict,  the  judge  might  direct  a  nonsuit  or  a  verdict  for  the  defen- 
dant, and  that  there  was  here  enough  to  show,  even  on  *tho  undisputed  facts,  [  1 1 QQ 
that  the  mischief  had  been  the  result  of  S.'s  own  negligence,  and  that  a  nonsuit  or  a 
verdict  for  the  defendants  ought  to  have  been  directed. 

Where  notices  have  been  put  up  by  a  railway  company  forbidding  persons  to  cross 
the  line  at  a  particular  point,  but  these  notices  have  been  continually  disregarded  by 
the  public,  and  the  company's  servants  have  not  interfered  to  enforce  their  observ- 
ance, the  company  cannot,  in  the  case  of  an  injury  occurring  to  any  one  crossing  the 
line  at  that  point,  set  up  the  existence  of  the  notices  by  way  of  answer  to  an  action 
for  damages  for  such  injury. 

Under  the  circumstances  of  the  case  the  appeal  was  dismissed  without  costsw 

This  was  an  appeal  against  a  decision  of  the  Court  of  Ex- 
chequer Chamber  in  Ireland,  by  which  a  previous  decision 
of  the  Court  of  Common  pleas  there  stood  affirmed  (').    The 

(1)  Affirming  Irish  Rep.,  8  C.  L.,  681,  10  id.,  266. 

24  Eng.  Rep.  90 
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action  was  brought  by  Judith  Slattery,  the  widow  of  Joha 
Slattery,  deceased,  on  behalf  of  herself  and  children,  to  re- 
cover damages  from  the  defendants  in  respect  of  the  death 
of  her  late  husband,  which,  in  her  plaint,  she  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendants. 

The  first  count  alleged  negligence  on  the  part  of  the  de- 
fendants expressly  describing  as  negligence  the  leaving  a 
gate  unfastened  without  any  person  to  watch  or  attend  the 
same,  in  not  providing  a  safe  mode  of  crossing  the  line  op- 
posite the  gate,  in  negligently  omitting  to  light  the  station, 
and  to  whistle  before,  or  signal  the  arrival  of,  the  express 
train.  The  second  count  alleged  negligence  on  the  part  of 
the  defendants  in  omitting  to  take  proper  care  of,  or  proper 
precaution  in  relation  to  the  crossing,  so  as  to  permit  per- 
sons lawfully  using  the  same  to  cross  with  safety.  The 
third  count  alleged  negligence  in  the  management  and  driv- 
ing of  the  express  train. 

The  defendants  pleaded  as  to  the  different  counts,  first,  de- 
nying the  alleged  negligence ;  second,  a  plea  of  contributory 
negligence ;  and  thirdly,  they  denied  that  the  deceased  was 
lawfully  crossing  the  line. 

The  issues,  settled  in  the  usual  way,  were  first,  whether 
there  was  any  such  negligence  on  the  part  of  the  defendants 
as  alleged ;  secondly,  whether  the  defence  of  contributorv 
negligence  was  not  true  in  substance  and  in  fact;  and 
thirdly,  whether  the  deceased  was  lawfully  crossing  the  line. 
1157J  *The  cause  had  been  twice  tried.  In  the  first  in- 
stance it  was  tried  at  the  Wicklow  Summer  Assizes,  1873, 
before  Mr.  Baron  Fitzgerald  and  a  special  iury,  when  a 
verdict  was  given  for  the  plaintiff.  A  new  trial  was  granted 
on  the  ground  of  the  improper  reception  of  some  evidence, 
and  the  case  came  on  again  for  trial  at  the  Wicklow  Spring 
Assizes,  1874,  before  Lord  Chief  Baron  Palles  and  a  special 
jury,  when  a  verdict  was  again  given  for  the  plaintiff,  and 
the  damages  assessed  at  £1,205.  The  following  is  a  sum- 
mary of  the  facts  as  stated  by  Mr.  Justice  Morris,  in  moving 
the  judgment  of  the  Court  of  Common  Pleas : — 

On  the  9th  of  May,  1873,  the  deceased  accompanied  a 
cousin  of  his,  John  James  Slattery,  to  the  Lansdowne  Road 
Station  to  see  him  off  by  the  last  train  which  leaves  Kings- 
town at  11.30  p.m.  for  Dublin.  Two  friend  snamed  Farrelly 
and  Darcy  were  with  them.  They  reached  Lansdowne  Road 
Station  about  eight  or  nine  minutes  before  twelve.  The  de- 
ceased crossed  the  road  by  the  Horse  Shoe  Gate  from  the 
Serpentine  Avenue,   just    before    the    up-train  to  Dublin 
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reached  the  Lansdowne  Road  Station.  The  deceased  was 
the  first  of  the  foar,  and  passed  the  gate  and  crossed  the 
line  to  the  ticket  station  on  the  opposite  side,  jast  before 
the  train  came  up — that  train  coming  up  slowly  and  being 
about  forty  yards  distant.  The  deceased  got  the  ticket,  and 
began  to  return  to  his  friends,  and  was  crossing  the  line 
again,  being  then  behind  the  carriages  of  the  train,  and 
therefore  incapable  of  seeing  either  of  the  lines  in  the  direc- 
tion of  Dublin.  The  Dublin  train  was  then  stationary.  He 
passed  in  the  rear  of  that  train,  and  went  on  the  down  line, 
and  an  express  train  copiing  down  that  line  caught  him  and 
killed  him.  Darcy,  who  was  on  the  opposite  side,  and 
whose  view  was  not  obstructed  by  the  stationary  up- train, 
saw  the  express  train  coming,  but  had  no  means  whatsoever 
of  conveying  a  warning  to  the  deceased.  It  appeared  that 
there  were  notices  not  to  cross  the  lines  at  the  Horse  Shoe 
Gate,  but  that  persons,  whether  going  or  not  going  as  pas- 
sengers on  the  fine,  frequently  did  cross  at  the  Horse  Shoe 
Gate,  and  were  not  prevented  from  doing  so  by  the  de- 
fendants' servants,  and  that  the  same  was  the  case  with 
persons  residing  at  the  Serpentine  Avenue,  who  arriving 
from  Kingstown  got  out  of  the  carriages,  went  to  the  rear  of 
the  train  and  crossed  by  that  level  crossing  where  Slattery 
was  Mlled.  *The  plaintiffs  witnesses,  on  cross-  [115o 
examination,  denied  that  they  had  heard  any  whistling  from 
the  express  train,  Mr.  Darcy  stating  that  though  he  saw 
and  noticed  the  approach  of  that  train,  and  heard  its  rum- 
bling, he  had  not  heard  2Luy  whistling  from  it. 

At  the  close  of  the  plaintiffs  case,  the  counsel  for  the  de- 
fendants submitted  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants  to  be  left  to  the  jury,  that 
even  on  the  plaintiffs  evidence  there  was  contributory 
negligence  shown,  and  that  the  deceased  was  a  trespasser, 
and  tnerefore  that  the  learned  Lord  Chief  Baron  ought  to 
nonsuit  the  plaintiff  His  Lordship  declined  to  do  so,  and 
the  defendants  then  set  up,  in  answer  to  the  action,  that 
there  were  notices  which  forbade  the  crossing  the  line  at  that 
point,  and  that  it  was  a  rule  for  the  driver  of  the  express 
train  to  whistle  on  approaching  the  station,  that  he  whistled 
on  that  occasion  in  the  usual  manner  more  than  once,  and 
that  the  express  train  had  lights  in  front,  so  that  if  the  de- 
ceased had  taken  any  ordinary  precautions  when  about  to 
cross  the  line  he  must  have  heard  the  whistle  and  might 
have  seen  the  lights.  At  the  close  of  the  defendants'  case 
the  counsel  for  the  defendants  submitted  that  the  Lord 
Chief  Baron  ought  to  direct  a  verdict  for  the  defendants. 
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His  Lordship  declined  to  give  this  direction,  bat  tefl  the  case 
to  the  jury,  observing  that  if  the  deceased  was  irpo'n  the  line 
by  leave  of  the  defendants,  as  to  which  the  evidence  as  to 
persons  constantly  crossing  the  line  without  being  pre- 
vented, was  a  matter  to  be  considered,  he  must  be  treated 
to  have  been  lawfully  there.  As  to  the  question  of  negli- 
gence b^  the  defendants,  his  Lordship  said  that  to  sustain 
this  action  mere  neglect  by  the  defendants  of  precautions 
which  the  jurymen  might  consider  proper  for  the  protection 
of  passengers  would  not  be  sufficient,  and  he  left  it  to  them 
to  consider  whether  the  company  had  held  out  to  the  public 
that  persons  accompanying  intending  passengers  might  pass 
along  the  path  (called  m  the  trial  the  wire-path),  go  through 
the  Horse  Shoe  Gate,  cross  the  railway  at  tne  crossing  oppo- 
site that  gate,  and  afterwards  recross  the  railway  at  the 
same  crossing,  and  that  being  so,  if  the  jurymen  thought 
that  the  deceased  had  so  acted  he  was  entitled  from  the  de- 
fendants to  that  reasonable  care  to  prevent  injury  to  him 
from  such  unusual  danger  as  a  reasonable  man,  though 
1159]  exercising  due  care,  *was  not  bound  to  foresee,  and 
that  the  omission  of  such  reasonable  care  on  the  part  of  the 
defendants  would  constitute  negligence  in  them.  His  Lord- 
ship also  called  the  attention  of  the  jurymen  to  the  contra- 
dictory evidence  as  to  the  whistling,  and  said  that  if  the 
whistling  had  taken  place  the  verdict  must  be  for  the  de- 
fendants on  the  question  of  negligence ;  or,  on  the  other 
hand,  the  jurymen  must  say  whetner  the  death  had  been  occa- 
sioned by  the  omission  to  whistle,  and  whether  the  whistling 
was  itself  a  reasonable  and  proper  precaution,  and  the  omis- 
sion of  it  an  act  of  negligence,  and  whether  it  had  been  omit- 
ted ;  and  if  so,  then  the  verdict  must  be  for  the  plaintiff 

The  jurors  found  that  the  defendants  by  the  conduct  of 
their  servants  did  hold  out  to  the  public  that  persons  accom- 
panying intending  passengers  might  pass  along  the  path 
through  the  Horse  Shoe  Gate,  and  cross  and  recross  the 
railway  at  the  crossing  opposite  the  gate ;  that  the  deceased 
was  at  the  time  of  the  accident  lawfully  using  the  line ;  that 
the  defendants  had  been  guilty  of  negligence ;  and  that  the 
deceased  had  not  been  guilty  of  contributory  negligence ; 
and  they  found  a  verdict  for  the  plaintiff,  damages  £1,206, 
to  be  divided  among  the  widow  and  children. 

A  motion  was  made  to  set  aside  this  verdict  and  enter  it 
for  the  defendants,  but  the  Court  of  Common  Pleas,  consist- 
ing of  Lord  Chief  Justice  Monahan,  Mr.  Justice  Keogh,  and 
Mr.  Justice  Morris,  discharged  the  rule  for  that  purpose. 
On  appeal,  the  judges  in  the  Court  of  Exchequer  Chamber 
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were  equally  divided.  Lord  Chief  Jastice  Whiteside,  Mr. 
Baroti  Deasj^  and  Mr.  Jastice  Barry,  thinking  that  the 

I'Qdgment  ought  to  be  reversed,  while  Lord  Chief  Baron 
^alles,  Mr.  Baroii  Fitzgerald,  and  Mr.  Baron  Dowse,  were 
for  affirming  it.  The  judgment  thereupon  stood  affirmed. 
This  appeal  was  then  brought.    The  case  was  twice  areued. 

Sir  n.  James,  Q.C.,  Mr.  Piers  White,  Q.C.,  and  Mr.  W. 
Anderson  (the  latter  two  gentlemen  of  the  Irish  bar),  ap- 
peared for  the  appellants. 

The  Attorney-OeneraZ  for  Ireland  (Mr.  Oibson,  Q.C.), 
Mr.  HemphiU,  Q.C.,  and  Mr.  Hamilton  (all  of  the  Irish 
bar),  and  Mr.  A.  M.  Sidlivan,  were  for  the  respondent. 

*For  the  appellants  it  was  contended  that  the  [1160 
deceased  was  either  a  trespasser  or  a  mere  licensee,  and  in 
either  character  was  not  entitled  to  look  for  protection  from 
the  company,  but  was  bound  to  take  care  of  himself ;  that 
he  had  not  done  so ;  that  he  might  have  heard  the  whistling 
of  the  express  train,  or  if  he  had  not  heard  it,  he  was  bound 
to  look  up  and  down  the  line ;  that  if  he  had  so  looked  he 
must  have  seen  the  express  train  which  beyond  all  doubt 
was  carrying  lights,  and  on  seeing  the  lights  he  ought  to 
have  waited  till  the  train  had  passed ;  or  if  he  chose  with 
that  warning  of  danger  to  attempt  to  cross  the  down  line 
while  the  express  train  was  approaching,  he  incurred  the 
responsibility  of  the  consequences,  for  which  the  appellants 
were  in  no  way  answerable.  It  was  alleged  that  the  evi- 
dence did  not  show  any  negligence  on  the  part  of  the  ap- 
pellants such  as  could  be  considered  as  occasioning  the 
mischief,  while  it  did  show  such  conduct  on  the  part  of  the 
deceased  as  amounted,  at  the  very  least,  to  contributory 
negligence,  and  under  such  circumstances  it  was  the  duty 
of  the  judge  at  the  trial  to  direct  a  verdict  for  the  de- 
fendants. 

For  the  respondent  it  was  contended  that  the  deceased 
was  neither  a  trespasser  nor  a  mere  licensee,  but  was  one 
of  the  public  using  and  entitled  to  use  the  railway;  that  he 
had  a  right  to  cross  the  line  as  he  did,  for  that  by  the  prac- 
tice of  the  appellants  no  obstruction  was  presented  to  pre- 
vent any  person  from  crossing  the  line  at  that  spot ;  that  it 
was  the  duty  of  the  express  train  to  sound  the  whistle  on 
approaching  the  station,  that  that  duty  had  in  this  instance 
been  neglected,  so  that  no  warning  was  ^iven ;  that  the 
friends  of  the  deceased  who  were  in  a  position  to  hear  the 
whistle  if  it  had  been  sounded,  did  not  hear  it,  and  that 
consequently  negligence  on  the  part  of  the  appellants  was 
fully  made  out,  and  being  so  could  not  be  met  by  the  pre- 
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tence  of  negligence  on  the  part  of  the  deceased,  since  he  had 
not  received  any  warning  which  might  have  put  him  on  his 
gaard ;  and,  under  these  circumstances,  it  was  the  daty  of 
the  judge  to  leave  the  question  of  fact  to  the  consideration 
of  the  jury,  and  he  had  no  right  whatever  to  withdraw  the 
case  from  the  jury,  and  to  take  upon  himself  the  de- 
cision of  a  matter  which  depended  on  conflicting  evidence, 
1161]  *and  was  therefore  entirely  within  the  province  of 
a  jury  to  decide. 

The  following  cases  were  cited  and  commented  on :  SltA- 
ley  V.  London  and  North  Western  Company  (^)\  Cliff  y. 
Midland  Railway  Company  (^)\  Ellis  v.  Ureal  Western 
Hallway  Company  (^)\  Cr after  v.  Metropolitan  Railway 
Company  {^)\  Bilbee  v.  London  and  Brighton  Railway  Com- 
pany (•) ;  Wright  v.  North  Western  Railway  Company  (') ; 
Wilkinson  v.  Fairrie  (') ;  Sullivan  v.  Walker  (•) ;  Tooney 
V.  London  and  Brighton  Railway  Company  (•) ;  Indermaur 
v.  Dames  {^'') ;  Cotton  v.  Wood(^^) ;  Lewis  v.  Idondon^  Chat- 
ham and  Dover  Railway  Company  (") ;  SkeUon  v.  Ijondon 
and  North  Western  Railway  Company  (") ;  Falkener  v. 
Or  eat  Southern  and  Western  of  Irelana  Railway  Com- 
pany (") ;  Adams  v.  Lancashire  and  Yorkshire  Railway 
Company  {'*);  Ryder  v.  Wombwell  {**) ;  Wyatt  v.  Ored 
Western  Railway  Company  (") ;  Radley  v.  London  and 
North  Western  Railway  Company  (^^)\  Bridge  v.  Orawi 
Junction  Railway  Company  ('") ;  James  v.  Cheai  Western 
Railway  Company  i^"")  \  Siner  v.  Oreai  Western  Railway 
Company  (^^)\  Metropolitan  Railway  Company  v.  /aci- 
son{^*)\  StapUy  v.  London  and  Brighton  Railway  Cam- 
pany (");  Cockle  v.  Sonth  Eastern  Railway  Company (**) ; 
North  mistern  Railway  Company  v.  Waniess  (**) ;  Holmes 
v.  North  Eastern  Railway  Company  (**) ;  Oee  v.  Metropol 

0)  Law  Rep.,  1  Ex.,  18.  (")  Law  Rep.,  2  C.  P.,  681. 

(•)  Law  Rep.,  6  Q.  B..  268.  ('*)  Jr.  Rep.,  6  Com.  Law,  248. 

(«)  Law  Rep.,  9  C.  P.,  661 ;   10  Eng.       (")  Law  Rep.,  4  C.  P.,  789. 

R.,  298.  -  ('•)  Law  Rep.,  4  Ex..  82. 

{*)  Law  Rep.,  1  C.  P.,  800.  (")  6  B,  A  S.,  709. 

(»)  18  C.  B.  (N.S.),  684;  84  L.  J.  (C.P.),       (»«)  1  App.  Cas.,  764;  18  Eng.  R,  87. 
182.  {••)  8  M.  A  W.,  244. 

(«)  1  Q.  B.  D.,  262.  (*>)  Law  Rep.,  2  C.  P.,  634  n. 

Q)  1  H.  &  C,  688.  («•)  Law  Rep.,  4  Ex.,  1 19. 

(«)  14  Ir.  Com.  Law  Rep.,  460.  (")  8  App.  Cas.,  198;   24  Eng.  Rep., 

(»)  8   C.   B.    (N.S.),    146;    27    L.   J.  121. 
(C.P.),  89.  (")  Law  Rep.,  1  Ex.,  21. 

('0)  Law  Rep.,  1  C.  P.,  274.  («)  Law  Rep.,  7  C.  P.,  82L 

(»)  8  C.  B.  (N.S.),  669  ;  29  L.  J.  (C.P.),       («)  Law  Rep.,  7   H.   L..  12;  9  Bug. 

838.  R.,  1. 

('«)  Law  Rep.,  9  Q.  B.,  66  ;  7  Eng.  R.,       («•)  Law  Rep.,  4  Ex.,  254. 
1 19. 
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ilan  Hallway  Company  (') ;  Nicholson  v.  Lav/^ashire  and 
Yorkshire  Railway  Company  (*) ;  Bridges  v.  North  Lon- 
don Railway  Company  ('). 

*The  Lord  Chancellor  (Lord  Cairns):  My  [1162 
Lords,  in  this  case  the  respondent,  the  widow  of  a  man  who 
was  killed  by  a  locomotive  engine  at  a  level  crossing  on  the 
railway  of  the  appellants  in  May,  1873,  brought  an  action  in 
the  Court  of  Common  Pleas  in  Ireland  to  recover  damages 
from  the  appellants  for  their  negligence  in  the  management 
of  their  railway,  by  which  negligence,  as  she  said,  the  colli- 
sion occurred,  and  her  husband  iost  his  life. 

The  two  issues  raised  by  the  proceedings  in  the  case  were, 
first,  whether  there  was  any  negligence  on  the  part  of  the 
appellants  leading  to  the  collision  \  and,  secondly,  whether 
the  deceased  might,  by  the  exercise  of  ordinary  care  on  his 

{>art,  have  avoided  the  accident?  Both  these  issues  were 
ound  in  favor  of  the  respondent,  and  in  the  result  she  ob- 
tained a  verdict,  and  damages  to  the  amount  of  £1,205,  to  be 
distributed  between  herself  and  her  children.  The  appel- 
lants obtained  a  rule  nisi  or  conditional  order  from  the  Court 
of  Common  Pleas  to  set  aside  the  verdict  for  the  plaintiff, 
and  to  enter  a  verdict  for  the  defendants,  pursuant  to  leave 
reserved  at  the  trial ;  or  that  the  verdict  should  be  set  aside 
as  being  against  evidence  or  against  the  weight  of  evidence, 
and  a  new  trial  granted.  Cause  was  shown  a^inst  this  rule 
and  allowed,  and  the  rule  discharged,  leaving  the  verdict 
for  the  plaintiff  in  the  action  to  stand. 

Thereupon  the  appellants  appealed  to  the  Court  of  Ex- 
chequer Chamber.  The  appeal  could  not,  according  to  the 
practice,  raise  again  the  question  whether  the  verdict  was 
against  evidence  or  the  weight  of  evidence ;  it  only  raised  the 

Question  whether  the  verdict  should  be  entered  for  the  defen- 
ants.  On  this  point  the  judges  in  the  Exchequer  Chamber 
in  Ireland  were  equally  divided,  and  the  verdict  for  the  plain- 
tiff was  therefore  directed  to  stand. 

It  is  this  question,  and  this  only,  namely,  whether  the 
verdict  should  be  entered  for  the  appellants,  the  defendants 
in  the  action,  which  comes  before  your  Lordships  by  way 
of  appeal. 
I  must  now  refer  shortly  to  the  facts  of  the  case.  The  de- 
t  ceased,  John  Slattery,  with  a  cousin  of  the  same  name,  and 
two  friends,  Darcy  and  Farrelly,  went  about  11.40  p.m. 
on  the  9th  of  May,  1873,  towards  the  Lansdowne  Road  Sta- 

^     (1)  Law  Rep.,  8  Q.  B.,  161 ;  6  Eng.  R.,        (*)  Law  Rep.,  7  R  L.,  218;  9  Eng.  R., 
169.  166. 

(*)  8  H.  4  C,  684. 
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tion,  on  the  railway  of  the  appellants,  from  Kingstown  to 
1163]  Dublin.  Darcy  was  going  *to  Dablin  for  that  sta- 
tion. Slattery  merely  went  to  see  him  oflf.  Opposite  the 
ticket  office  at  the  Lansdowne  Road  Station,  that  is,  on  the 
opposite  side  of  the  line,  there  was  a  gate  called  a  Horse 
Snoe  Gate,  and  from  it  a  level  crossing  to  the  ticket  office. 
There  was  a  notice  at  the  Horse  Shoe  Sate  *'  Beware  of  the 
trains ;  do  not  cross  the  road  except  at  the  road  gates,"  and 
another  notice  at  the  end  of  a  footway  leading  to  the  Horse 
Shoe  Gate,  "Only  for  railway  passengers ;  any  other  person 
nsing  this  footway  will  be  liable  to  penalties  for  trespass." 
When  Slattery  and  his  friends  came  to  the  Horse  Shoe  Gate, 
the  train  from  Kingstown  to  Dublin  came  up  on  the  opposite 
side  and  stopped  at  the  station.  Slattery  crossed  the  hne  to 
the  ticket  office,  apparently  just  in  front  of  the  train,  as  it 
was  coming  to  a  stop.  He  was  next  seen  at  the  back  of  the 
train  coming  forwara  to  recross  the  line  to  where  his  friends 
continued  to  stand,  signalling  them  at  the  same  time  to 
come  across.  He  passed  behind  the  train,  across  the  np 
rails,  on  to  the  six-foot  way,  and  on  to  the  down  rails,  and  jast 
as  he  reached  the  down  rails  an  express  train  from  Duolin 
passed  through  the  station,  struck  him  and  killed  him. 

Some  question  was  raised  as  to  whether  the  deceased  was 
not  a  trespasser  on  the  line  of  railway,  but  this  was  not  seri- 
ously pressed,  and  there  was  certainly  evidence  that,  what- 
ever might  have  been  the  wording  or  the  notice-board,  the 
crossing  was  used,  with  the  assent  of  the  appellants,  by 

¥8rsons  in  the  position  of  the  deceased  and  liis  friends, 
he  jury  also  found  that  the  deceased  was  lawfully  using 
the  line. 

In  what  respect  then  was  it  said  that  the  appellants  had 
been  guilty  of  negligence  leading  to  the  death  of  Slattery? 
What  reasonable  care  and  skill  did  they  fail  to  use,  which 
if  they  had  used,  the  mischief  might  have  been  avoided? 
The  only  negligence  alleged  against  the  appellants  was  that 
the  express  train  from  Dublin  did  not  whistle  before,  or  as 
it  passed  through  the  station,  and  it  was  suggested  that  had 
it  whistled  it  would  have  acted  as  a  caution  to  Slattery,  and 
he  would  not  have  attempted  to  cross  the  line ;  and  farther, 
that,  as  a  person  accustomed  to  the  ways  of  the  station,  he 
would  expect  that  a  train  passing  through  without  stopping 
would  give  notice,  by  a  whistle,  of  its  approach.  As  to  the 
necessity  for  whistling,  Rossiter,  the  engine-driyer,  called 
1 164]  for  *the  appellants,  stated  that  it  was  his  dutv  with 
express  trains  to  whistle  passing  every  station  ;  and  although 
it  would,  as  it  seems  to  me,  be  difficult  to  lay  down  an  ab- 
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stract  rale  as  to  the  necessity  of  whistling,  it  may  be  taken 
that  the  orders  given  to  the  engine-drivers  showed  that  the 
appellants  considered  whistling  under  the  circumstances  to 
be  a  reasonable  and  proper  precaution,  and  it  might  have 
been,  and  I  think  it  was,  right  to  tell  the  jurors  that  if  they 
found  this  precaution  neglected  on  this  occasion  they  might 
consider  it  to  be  evidence  of  negligence  on  the  part  of  the 
appellants. 

6ut  how  did  the  evidence  stand  as  to  the  fact  of  whist- 
ling ?  As  to  this  Farrelly  said  he  did  not  hear  a  whistle,  but 
he  also  committed  himself  to  the  statement,  that  although  he 
saw  the  lights  in  front  of  the  engine  of  (he  express  train,  he 
heard  no  noise  of  the  train.  Darcy  said  he  heard  no  whistle, 
but  he  knew  it  was  the  express  train  by  the  rumbling  of  it 
on  the  bridge,  and  he  would  not  swear  there  was  no  whist- 
ling. John  James  Slattery  said  he  heard  no  whistle.  On  the 
other  hand,  Doyle,  the  gate-porter,  distinctly  states  that  the 
train  whistled  twice.  Kelly,  the  driver  of  the  up-train  to 
Dublin,  says  he  heard  the  down-train  whistling  a  hundred 
yards  on  the  Dublin  side  of  the  Lansdowne  lload  gates. 
It  was  as  long  a  whistle  as  he  ever  heard.  It  was  a  Vulcan 
engine  whistle.  Rossiter,  the  engine-driver  of  the  express 
train,  says  he  began  whistling  200  yards  on  the  Dublin  side 
of  the  liknsdowne  Road  Station,  and  continued  to  whistle 
about  half-way  the  length  of  the  platform.  Fagan,  the 
fireman  on  the  same  train,  says  the  same  thing,  and  that  the 
train  was  going  250  yards  whilst  the  whistle  was  sounding. 
Kavanagh,  the  guard  of  the  down  train,  and  Maher,  the 
guard  of  the  up-train,  speak  also  distinctly  to  the  whistling, 
and  so  does  MulhoUand,  the  porter  at  the  Lansdowne  Road 
Station.  Evidence  to  the  same  effect  is  given  by  Wheelan, 
the  assistant  guard  of  the  up-train,  and  by  Gallagher,  the 
assistant  station-master  at  the  Lansdowne  Road  Station. 

There  is  thus  opposed  to  the  evidence  of  two  persons  who 
say  they  did  not  hear,  which  may  mean  they  did  not  observe, 
the  whistle,  and  of  one  who  says  he  did  not  hear  it,  but  will 
not  swear  it  did  not  take  place,  a  body  of  witnesses,  ten  in 
number,  including  every  person  w6ose  evidence  could  be 
supposed  to  be  material,  *all  of  whom  seem  to  me  [1165 
to  be  entirely  unimpeached  and  unimpeachable,  who  state 
in  the  most  positive  way  that  the  whistling  did  take  place. 

My  liords,  I  have  already  said  that  your  Lordships  have 
not  now  before  you  the  (question  of  whether  the  verdict  was 
against  evidence,  or  against  the  weight  of  evidence.  But  I 
feel  bound  to  say  that  if  that  question  were  now  open,  I 
should,  without  hesitation,  be  of  opinion  that  a  verdict  more 
24  Eng.  Rep.  91 
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directly  against  evidence  I  have  seldom  seen.  It  is  stated 
that  the  learned  judge  before  whom  the  case  was  tried  was 
not  dissatisfied  with  the  verdict.  I  can  only  express  my 
surprise  that  this  should  have  been  the  case.  As  it  is,  it 
appears  to  me  that  the  jury,  actuated  perhaps  by  feelings 
of  compassion  for  a  plaintiff  who  is  no  doubt  much  to  be 
pitied,  and  willing  to  gratify  those  feelings  at  the  expense 
of  the  appellants,  have  found  the  first  issue,  that  of  negli- 
gence  on  the  part  of  the  appellants,  for  the  respondent, 
when  it  ought  to  have  been  found  for  the  appellants.  This, 
however,  as  I  have  already  said,  is  not  a  reason  for  entering 
the  verdict  for  the  defendant.  It  is  only  a  ground  for  a 
new  trial. 

I  then  come  to  the  second  issue,  could  the  deceased,  by 
the  exercise  of  reasonable  care  and  skill  on  his  part,  have 
avoided  the  collision  i  In  other  words  was  the  deceased 
charjjeable  with  what  is  called  contributory  negligence  1  As 
to  this,  my  Lords,  the  facts  are  very  simple.  The  night  was 
perfectly  clear.  The  line  of  railway  at  the  Lansdowne  Road 
Station  was  a  straight  line  for  several  hundred  yards.  The 
advancing  express  train  was  perfectly  lighted.  So  long  as 
the  deceased  was  standing  behind  the  stationary  train  he 
probably  could  not  see  up  the  line  to  his  left  hand  ;  but  as 
soon  as  he  passed  from  behind  the  train  on  to  the  six-foot 
way,  he  could  see  up  the  line  for  several  hundred  yards. 
If,  therefore,  on  cominc  on  to  the  six-foot  way  he  had  looked 
np  the  line  to  his  left  he  must  have  seen  the  express  train, 
and  his  conduct  must  therefore  be  viewed  as  between  two 
alternatives.  Either  he  looked  up  and  saw  the  train  advanc- 
ing, and  took  on  himself  the  responsibility  of  getting  across 
before  it  came  close,  or  he  did  not  look  np  the  line  at  all. 
It  was  to  this  point  that  the  great  argument  at  your  Lord- 
ships' bar  was  addressed,  and  it  is  on  this  part  of  the  case 
1  lo6]  that  I  have  looked  with  a  degree  of  doubt  *which  is 
increased  by  finding  that  the  view  taken  by  some  of  your 
Lordships,  lor  whose  opinion  I  have  the  greatest  respect, 
differs  from  that  which  I  have  ultimately  formed.  The  ap- 
pellants contend  that  even  assuming  that  there  was  negli- 
gence on  their  part  in  not  whistling,  still  that  on  the  facts 
which  were  not  m  controversy  the  judge  should  have  ordered 
the  verdict  to  be  entered  for  them,  because  the  deceased 
either  did  see  or  might  have  seen  the  advancing  train,  and  it 
was  therefore  his  carelessness  and  not  that  of  the  appellants 
which  caused  the  accident. 

My  Lords,  I  should  by  no  means  wish  to  say  that  a  case 
in  which  such  a  course  should  be  taken  might  not  arise,  and 
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indeed  had  the  facts  in  the  present  case  been  only  slightly 
different  from  what  they  are,  I  should  have  been  disposed 
to  accede  to  the  appellants'  argument.  If  a  railway  train, 
which  ought  to  whistle  when  passing  through  a  station,  were 
to  pass  through  without  whistling,  and  a  man  were,  in  broad 
daylight,  and  without  anything,  either  in  the  structure  of 
the  line  or  otherwise,  to  obstruct  his  view,  to  cross  in  front 
of  the  advancing  train  and  to  be  killed,  I  should  think  the 
judge  ought  to  tell  the  jury  that  it  was  the  folly  and  reck- 
lessness of  the  man,  and  not  the  carelessness  of  the  company, 
which  caused  his  death.  This  would  be  an  example  of 
what  was  spoken  of  in  this  House  in  the  case  of  Jackson  v. 
The  Metropolitan  Railway  Company  (*),  an  incuria^  but 
not  an  incuria  dans  locum  injuricB.  The  jury  could  not  be 
allowed  to  connect  the  carelessness  in  not  whistling,  with 
the  accident  to  the  man  who  rushed,  with  his  eyes  open,  on 
bis  own  destruction. 

But  in  the  present  case  the  facts  are  materially  different. 
It  was  not  in  the  daytime,  but  at  night,  although  the  night 
was  clear.  As  the  deceased  stood  on  the  platform  of  the 
station  he  was  behind  the  train  which  was  at  rest,  and  prob- 
ably would  not  see  the  train  which  was  advancing.  W  hen 
he  reached  the  six-foot  way  he  might,  no  doubt,  nave  seen 
the  advancing  train  had  he  stopped  and  looked  to  his  left. 
But  then  he  appears  to  have  been  in  an  anxious  and  per- 
haps flurried  state  of  mind,  desiring  to  bring  his-  friend 
across,  in  time  to  obtain  a  ticket  for  the  train  which  was  in 
the  station,  and  was  about  to  leave.  He  might  therefore  be 
supposed  when  he  got  to  the  six-foot  way  to  have  omitted, 
in  nis  *haste,  the  precaution  of  stopping  and  look-  [1167 
ing  up  the  line  to  nis  left,  while  on  tne  other  hand,  had  the 
advancing  train  whistled,  as  on  this  hypothesis  it  failed  to 
do,  his  attention  would  have  been  called  to  the  danger,  and 
his  movement  across  the  line  might  have  been  arrested. 
Now  I  cannot  say  that  these  considerations  ought  to  have 
been  withdrawn  from  the  jury.  I  think  they  should  have 
been  submitted  to  the  jtirv,  in  order  that  the  jury  might  say 
whether  the  absence  of  whisting  on  the  part  of  the  train,  or 
the  want  of  reasonable  care  on  the  part  of  the  deceased,  was 
the  causa  causans  of  the  accident.  Were  the  question  one 
of  a  new  trial  on  the  ground  of  the  verdict  being  against  evi- 
dence, just  as  I  should  have  thought  the  evidence  showed 
that  the  whistle  had  not  been  neglected,  I  should  probably 
also  have  thought  that,  even  had  there  been  no  whistling, 
the  evidence  failed  to  satisfy  me  that  it  was  the  want  of 

(')  3  App.  Caa.,  193;  24  Eng.  R.,  121. 
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whistling  which  occasioned  the  death.  Bat  that  I  repeat 
is  not  the  question.  The  question  is  whether,  the  evidence 
being  such  as  I  have  described,  the  judge  ought  to  have 
taken  the  case  out  of  the  hands  of  the  jury  in  the  first  in- 
stance. I  am  not  aware  of  any  authority  for  this  being 
done,  and  none  of  the  cases  cited  in  the  course  of  the  ai^a- 
ment  can,  in  my  opinion,  be  looked  on  as  an  authority  for 
such  a  course. 

I  certainly  cannot  look  on  the  result  of  this  litigation  as 
satisfactory.  The  appellants  will,  I  fear,  have  to  pay  a  sura 
for  which  I  cannot  think  they  ought  to  have  been  made 
liable,  and  the  respondent  and  her  children  will  recover 
money  to  which  I  do  not  think  that  their  legal  right  is 
established.  But  I  cannot  seek  to  prevent  this  by  propos- 
ing to  your  Lordships,  on  the  only  part  of  the  case  which 
is  brought  for  your  determination,  to  do  what  it  appears  to 
me  would  seriously  encroach  upon  the  legitimate  province 
of  a  jury. 

I  must  therefore  advise  your  Lordships  to  dismiss  this 
appeal.  Your  Lordships  are  accustomed,  in  dismissing  an 
appeal,  to  dismiss  it  wim  costs,  and  your  Lordships  would 
not,  I  apprehend,  consider  that  a  difference  of  opinion  among 
the  noble  and  learned  Lords  under  whose  consideration 
the  case  falls,  was  of  itself  a  suflScient  reason  for  departing 
from  the  general  rule.  In  the  present  case,  however,  the 
Court  of  Exchequer  Chamber  in  Ireland,  consisting  of  six 
judges,  was  equally  divided,  and  the  appellants  could 
II08]  *hardly  have  done  otherwise  than  submit  the  case 
to  be  reviewed  before  the  Queen  in  her  Court  of  Parliament. 
Your  Lordships  may  possiblv,  under  these  circumstances, 
think  that  the  appeal  snould  be  dismissed  without  costs. 

Lord  Hatherley  :  My  Lords,  the  question  in  this  case 
is  one  of  considerable  importance  as  to  the  duty  of  the  judge 
on  the  trial  of  an  action  in  which  the  plaintifr,  as  executrix 
of  her  husband,  sued  for  damages  against  the  defendants  iu 
respect  of  his  death,  occasioned  by  their  negligence  or  that 
of  their  servants.  Ought  he  to  have  withdrawn  the  consid- 
eration of  the  case  from  the  jury  if  there  had  been  contribu- 
tory negligence  on  the  part  of  the  plaintiffs  husband,  to 
which,  lu  part  at  least,  tlie  injury  must  be  attributed;  and 
if  such  contributory  negligence  be  averred  and  proved,  and 
such  proof  be  not  controverted  by  any  evidence  on  the  part 
of  the  plaintiff  to  rebut  it  ? 

This  class  of  cases  has  been  of  frequent  occurrence  of  late, 
owing  to  the  liability  to  accident  being  multiplied  by  the 
use  of  railroads,  and  their  consideration  has  given  rise  to 
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mach  difference  of  opinion  on  the  part  of  judges.  In  the 
present  case  the  judges  in  the  Court  of  Exchequer  Chamber 
in  Ireland,  from  which  this  appeal  is  brought,  were  equally- 
divided  in  opinion. 

The  position  of  the  parties  and  the  general  facts  of  the 
case  have  been  sufficiently  slated  by  the  Lord  Chancellor. 

I  will,  in  the  first  place,  state  my  concurrence  with  Mr. 
Justice  Barry's  opinion  in  the  court  below  ('),  viz.,  "  When 
once  a  plaintiff  has  adduced  such  evidence  as,  if  uncontra- 
dicted, would  justify  and  sustain  a  verdict,  no  amount  of 
contradictory  evidence  will  iustify  the  withdrawal  of  the 
case  from  the  jury."  But  1  concur,  also,  in  the  opinion 
expressed  by  Chief  Baron  Palles("),  that  "When  there  is 

{)roved,  as  part  of  the  plaintiff's  case,  or  proved  in  thede- 
endants'  case  and  admitted  by  the  plaintiff,  an  act  of  the 
plaintiff  which  per  se  amounts  to  negligence,  and  when  it 
appears  that  such  act  caused  or  directly  contributed  to  the 
injury,  the  defendant  is  entitled  to  have  the  case  withdrawn 
from  the  jury." 

*Here  I  assume  negligence  to  have  been  proved  [1169 
as  against  the  defendants,  by  the  finding  oi  the  jury  with 
regard  to  the  alleged  omission  of  the  defendants'  servants  to 
whistle,  on  passing  through  the  station,  although  I  may  be 
surprised  at  their  finding  such  a  verdict  on  the  evidence ; 
and  if  the  case  had  stood  there  alone,  the  verdict  would  not 
be  open  to  challenge  in  this  stage  of  the  proceedings,  and 
the  appeal  ought  to  be  dismissed. 

But  there  is  another  and  distinct  issue  raised  by  a  special 
plea  of  the  defendants,  namely,  that  the  plaintiff' s  husband 
contributed,  by  his  own  negligence,  to  the  injury  which  he 
suffered,  viz.,  his  death.  It  appears  that  the  course  in  Ire- 
land is  to  raise  such  a  case  by  a  plea,  but  the  form  in  which 
it  is  raised  can  make  no  difference  in  the  substance  of  the 
case.  Whether  introduced  under  the  plea  of  "  not  guilty," 
or  by  a  special  plea,  such  a  defence  must  be  proved  by  the 
party  asserting  it.  But  if  such  contributory  negligence  be 
admitted  by  the  plaintiff,  or  be  proved  by  the  plaintiff's  wit- 
nesses while  establishing  negligence  against  the  defendants, 
I  do  not  think  there  is  anything  left  for  the  jury  to  decide, 
thf»re  being  no  contest  of  fact. 

As  was  well  put,  I  think,  during  the  argument  by  the  ap- 
pellants' counsel,  it  the  plaintiff  were  a  person  injured  by 
the  accident,  instead  of  the  executrix  of  a  person  killed,  and 
had  proved  the  absence  of  whistling  (if  that  be  negligence), 
or  any  other  omission  of  duty  on  the  part  of  the  deiendants, 

(»)  Ir.  Rep.,  10  Com.  Law,  at  p.  270.  (*)  Ir.  Rep.,  10  Com.  Law,  287. 
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but  at  the  same  time  had  stated  that  he  saw  the  traia 
coming,  but  had  laid  a  wager  that  he  would  run  across  the 
line  in  time  to  avoid  it,  I  should  think  that  in  such  a  case 
the  judge  would  be  bound  to  direct  a  verdict  to  be  entered 
for  the  defendants.  Mr.  Justice  Morris  puts  it  thus('): 
"  If  there  be  glaring  neglect  on  the  part  of  the  sufferer,  so 
as  to  repair  the  neglect  of  the  defendants,"  he  should  be 
disposed  to  say  that  the  judge  ought  to  withdraw  the  case 
from  the  jury;  but  he  was  of  opinion  that  such  glaring 
neglect  had  not  been  shown  on  the  part  of  the  decea^. 

Let  me  briefly,  then,  examine  the  evidence  on  this  head. 
I  assume  the  non-whistling  to  be  proved,  I  assume  that  to 
be  actionable  negligence,  but  these  five  other  points  are 

f roved  by  the  plaintiflTs  witnesses:  (1.)  The  deceased  first 
170]  crossea  the  line  *in  front  of  the  up  train  from 
Kingstown  (the  plaintiff's  witnesses  proved  this),  and  then 
the  train  drew  up  on  the  side  to  which  deceased  had 
crossed,  and  in  front  of  him.  (2.)  He  could  not  see  anything 
coming  on  the  line,  owing  to  the  Kingstown  train  being 
in  front  of  him,  but  he  recrossed  the  line  at  the  end  of  the 
train,  and  he  could  then  have  seen  the  lights  of  an  approach- 
ing train,  had  he  looked  out  as  soon  as  he  had  moved  on 
to  the  line.  (3.)  Standing  between  the  up  and  down  lines, 
he  could  look  up  and  down  the  line.  (4.)  He  stood  beckon- 
ing to  his  former  companions,  and  was  visible  to  them 
whilst  so  doing,  therefore  he  was  beyond  the  end  of  the 
Kingstown  train ;  and  after  so  beckoning,  he  advanced  on 
the  line,  and  so  was  caught  by  the  down  train  (all  the  wit- 
nesses for  the  plaintiff  state  this).  (5.)  The  engine  had 
lights,  which  were  distinctly  seen  by  two  of  the  plaintiff's 
witnesses. 

Now  it  is  part  of  the  plaintiff's  case  that  the  deceased  was 
well  acquainted  with  the  course  of  management  of  the  line, 
and  was  led  bv  that  course  to  expect  a  warning  by  means 
of  a  whistle  before  the  down  train  could  arrive  at  the 
station.  By  the  same  reasoning,  he  knew  that  a  down  train 
was  expected,  but  I  pass  that  by,  and  ask  whether  it  is  not 
negligence  for  a  man  to  pass  over  a  railway  at  all,  without 
looking  to  see  whether  or  not  a  train  is  approaching.  It  is 
clear  that  the  lights  of  the  down  train  were  visible  to  anyone 
looking  before  he  crossed  the  line,  but  the  deceased  was 
beckoning  to  his  friends,  and  they  saw  the  lights  which  he 
did  not.  If  he  saw  the  lights,  his  negligence  was  greater  in 
his  attempting  to  cross ;  if  he  did  not  see  the  lights,  he  can- 
not have  looked  for  them. 

Q)  It,  Rep.,  8  Com.  Law,  at  p.  538. 
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It  appears  to  me  then,  I  confess,  that  the  proper  course, 
upon  the  facts  above  established  (not  by  conflicting  evidence, 
but  by  the  plaintiffs  witnesses),  would  have  been  to  nonsuit 
the  plaintiff  (or,  perhaps,  as  the  case  was  not  in  a  stage  for 
a  nonsuit,  the  question  would  be  whether  the  judge  ought 
not  to  have  directed  a  verdict  for  the  defendants),  because, 
assuming  that  she  had  proved  negligence  on  the  part  of  the 
defendants  in  not  whistling,  she  had  likewise  proved  negli- 
gence on  the  part  of  the  deceased  in  crossing  a  line  of  railway 
without  looking  to  see  if  the  line  was  cleai: ;  and  though  the 
jury  might  infer  that  had  the  engine  whistled  the  man  would 
not  have  crossed,  yet  this  could  be  no  *answer  to  [1171 
the  observation  that  in  crossing  he  did  not  take  the  ordinary 

f)recautions  which  every  reasonable  man  would  take,  of 
ooking  to  see  whether  the  line  was  clear.  Suppose  the 
lights  bad  been  omitted  but  the  engine  had  whistled,  would 
not  the  deceased  have  been  guilty  of  glaring  negligence  in 
crossing  in  spite  of  the  whistling,  and  would  the  omission 
of  the  lights  nave  justified  his  so  crossing? 

I  cannot  consider  it  a  proper  question  lor  a  judge  to  ask 
the  jury  whether  a  man^s  walking  or  running  across  a  line 
of  railway  on  which  a  train  is  expected,  without  looking  to 
see  whether  a  train  be  in  sight,  be  an  act  of  negligence.  As 
Mr.  Justice  Montague  Smith  observed  in  Siner  v.  Oreai 
Western  Railway  Company (^\  "Judges  cannot  denude 
themselves  of  the  knowledge  of  the  incidents  of  railway 
travelling,  which  is  common  to  us  all."  If  it  is  to  be  said  that 
the  jurors  must  draw  the  inference  of  negligence  from  the 
facts,  the  same  might  have  been  said  as  to  their  duty  in 
drawing  an  inference  in  an  action  for  goods  supplied  to  an 
infant,  whether  they  are  or  are  not  "necessaries,"  regard 
being  had  to  the  infant's  position  in  life.  But  this  was  not 
done  in  Ryder  v.  WomhweUi^),  In  that  case,  Mr.  Justice 
Willes  gave  the  judgment  of  the  court,  which  court  con- 
sisted of  himself  and  Justices  Byles,  Blackburn,  Montague 
Smith,  and  Lush.  And  he  cites  ('),  with  approbation,  the 
opinion  of  Mr.  Justice  Maule  in  Jewell  v.  Parr{^\  and  of 
Mr.  Justice  Williams  in  Tooney  v.  London  and  nrigMon 
Railway  Company  {^\  to  the  eftect  that  it  is  not  enough  to 
sajr  there  was  some  evidence,  but  that  there  must,  in  order 
to  justify  a  judge  in  leaving  the  case  to  a  jury,  be  evidence 
from  which  a  jury  may  reasonably  conclude  the  issue  to  be 
proved. 


(»)  Law  Rep.,  4  Ex.,  at  p.  123. 

(«)  Ibid,  82. 

O  Ibid,  at  p.  89. 


(*)  13  C.  B.,  909;  22  L.  J.(C.P.),  268. 
(»)  27  L.  J.  (C.P.),  89. 
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I  conclude,  as  I  began,  by  saying  that  I  do  not  hold  it  to 
be  the  office  of  the  judge  to  weigh  or  balance  conflicting 
evidence,  however  strongly  the  evidence  on  one  side  may, 
in  his  judgment,  preponderate ;  that  question  is  for  the 
jury,  but  he  may  and  ought  to  tell  the  jurymen  where  there 
13  no  evidence  at  all  on  one  side,  that  they  will  not  be  jasti- 
1 172]  fled  in  law  in  finding  contrary  *to  the  only  evidence 
given,  or  in  inferring  that  which  no  reasonable  man  would 
infer  from  the  evidence.  I  do  not  think  it  would  be  reason- 
able to  infer  that  a  &an  exercised  due  caution  in  walking 
on  a  railway  at  night  without  looking  about  him. 

I  am  aware  that  the  iudges  before  whom  the  case  came 
below  expressed  themselves  not  to  be  dissatisfied  with  the 
verdict,  but  I  observe  at  the  same  time  Mr.  Justice  Morris 
is  of  opinion  that  '^glaring  negligence"  on  the  ])art  of  the 
deceased  would  prevent  the  plaintiff  recovering.  It  appears 
to  me  that  such  glaring  negligence  is  established  here. 

I  do  not  think  that  the  omitting  to  whistle  can  be  held, 
like  opening  a  gate  ('),  to  be  a  direct  invitation  to  pass  the 
line,  otherwise  a  man  might  walk  across  it  at  any  time, 
though  seeing  the  train  approaching,  and  this  distinguishes 
the  case  from  Wanless^  Case.  For  when  a  person  has  been 
once  invited  to  enter  on  the  line,  it  was  held  that  the  con- 
sequences of  that  ill-timed  invitation  must  be  borne  by  the 
company.  I  think  rightly;  for  if  a  railway  porter  were  to 
lead  a  person,  undertaking  to  guide  him  safely  over  the 
line,  that  person  might  be  well  excused  for  trusting  im- 
plicitly to  the  representation  thus  made  that  he  could  safelj 
cross. 

Again,  the  case  may  be  different  if  a  special  statutory 
duty  were  imposed  on  the  company  of  whistling  at  a  station, 
for  then  it  might  be  said  this  mode  of  warning  strangers, 
and  no  other,  is  what  the  stranger  is  entitled  to  depend 
upon.  But  I  rest  my  opinion  on  this :  a  person  transacting 
the  ordinary  business  of  life  is  bound  to  take  the  ordi- 
nary precautions  that  the  nature  of  the  act  he  is  about  to 
enter  upon  would  induce  any  reasonable  man  to  take.  If 
he  is  about  to  cross  a  road,  where  from  the  nature  of  the 
traffic  there  must  always  be  a  risk  to  encounter,  he  must 
take  the  ordinary  care  for  that  particular  case.  It  does  not 
appear  to  me  to  be  too  exacting,  to  say  that  a  person  pre- 
paring to  cross  a  railroad  at  night  without  requesting  any 
assistance,  should  look  each  way  before  he  crosses. 

My  opinion,  therefore,  is  adverse  to  the  respondent,  and 
I  think  a  verdict  should  have  been  entered  for  the  defen- 
ce) yorih  EoBtem  RaUway  Company  y.  WanUn,  Law  Rep.,  7  H.  L.,  12;  9  Eng.  R.,  1. 
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dants,-  and  that  the  judgment  here  complained  of  shoald  be 
reversed. 

*I  need  not  say  that  the  opinion  expressed  by  my  [1173 
noble  and  learned  friend  on  the  woolsack,  shared  as  it  is  by  a 
majority  of  your  Lordships,  makes  me  less  confident  than  I 
should  otherwise  have  been  in  this  view ;  but,  after  the  best 
consideration,  I  have  felt  myself  bound  to  adhere  to  the  im- 
pression made  on  me  by  the  argument  for  the  appellants. 

Lord  Penzance  :  My  Lords,  before  inquiring  whether 
there  was  evidence  proper  to  l^  left  to  the  jury  upon  the 
issue  respecting  the  defendants'  negligence,  I  will  state  to 
your  Lordships  my  view  of  the  meaning  of  that  issue,  a 
matter  which  lies  at  the  root  of  the  controversies  and  differ- 
ences of  opinion  to  which  the  present  case  has  given  rise. 

The  plaintiff  in  the  declaration  alleges  that  the  defendants 
^^so  negligently  and  carelessly  conducted  themselves"  in 
various  particulars,  "that  John  Slattery,  whilst  lawfully 
crossing"  the  line,  "was  struck  and  injured  by  the  train 

Sroceeding  from  Dublin,"  &c.;  and  that  he  died  of  the  acci- 
ent.  To  this  the  defendants  plead  "that  there  was  no  such 
negligent  and  careless  conduct  on  the  part  of  the  defendants 
as  alleged."  This  issue  affirms  that  the  injury  happened 
by  reason  of  the  defendants'  negligence;  but  in  doing  so  it 
is  not  intended  to  affirm  that  it  so  happened  wholly  oy  the 
defendants'  negligence  to  the  exclusion  of  all  other  concur- 
rent causes.  If  it  were  so  intended,  the  subsequent  issue 
raised  by  the  defendants  as  to  the  plaintiff's  contributory 
n^ligence  would  be  superfluous  and  useless ;  for  if  the  ac- 
ci&nt  happened  wholly  bv  reason  of  the  defendants'  negli- 
gence, to  tne  exclusion  of  concurrent  causes,  there  is  no 
room  for  the  assertion  that  th«  deceased  man  contributed  to 
cause  it.  In  other  words,  the  only  finding  upon  the  first 
issue,  under  which  the  second  issue  could  possibly  arise,  is 
a  finding  that  the  accident  did  happen  by  reason  of  the  de- 
fendants' neglect,  leaving  open  the  farther  question  whether 
other  causes,  and  among  them  the  n^ligent  conduct  of  the 
deceased,  contributed  to  it.  The  question,  therefore,  is 
whether  there  was  evidence  fit  to  be  considered  by  the  jury 
in  support  of  the  issue  so  understood. 

I  will  not  detain  your  Lordships  at  any  length  in  dis- 
cussing the  *facts,  inasmuch  as  the  question  is  not  [1174 
whether  the  defendants'  negligence  and  its  connection  with 
the  accident  was  reasonably  established  by  the  evidence, 
but  only  whether  the  evidence  of  negligence  on  the  part  of 
the  defendants  which  the  plaintiff  gave,  was  evidence  which 
was  properly  submitted  to  the  jury. 
24  ExG.  Rep.  92 
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To  whatever  degree  the  plaiiitifTs  husband  may  havebera 
to  blame  in  the  course  which  he  took,  and  in  whatever degw*? 
that  course  may  have  contributed  to  the  accident  wibick 
befel  him,  I  think  it  is  clear  that  the  absence  of  that  whist- 
ling which  is  usual  in  all  railways  as  the  signal  ofanap- 
preaching  train,  may  reasonably  have  been  considered  br 
the  jury  to  have  influenced  the  course  taken  by  the  dec^aised 
man,  and  thus  caused  the  accident.  I  think  it  is  imposable 
to  deny  this;  it  might  be  that  being  accustomed  to  the  sta- 
tion, and  aware  of  the  usual  time  at  which  the  train  from 
Dublin  passed,  he  expected  the  whistle  as  usual,  and  not 
hearing  it,  did  not  think  the  train  was  coming ;  or  it  might 
be  that  had  the  whistle  sounded  it  would  have  awakeod 
him  to  his  danger  in  attemnting  to  cross  the  line,  thonghhis 
mind  was  so  occupied  with  the  desire  of  getting  his  friends 
across  to  where  he  stood  that  he  failed  to  hear  the  sound  of 
the  wheels,  and  did  not  look  up  the  line,  as  he  ought  to  ha^e 
done,  to  see  if  a  train  was  coming. 

In  these  two  ways  at  least,  and  perhaps  in  others,  the  ac- 
cident might,  in  the  opinion  of  jurymen,  who  are  the  lawfiJ 
judges  upon  the  question,  have  been  attributed  to  the  ab- 
sence of  whistling,  although  they  might  also  have  been  d 
opinion  that  had  the  deceased  man  used  anything  like  ordi- 
nary care  the  danger  caused  bv  the  want  of  whistling,  which 
in  the  result  proved  fatal,  might  well  have  been  avoided.  If 
80,  it  was  proper  to  take  the  opinion  of  the  jurymen  on  the 
subject,  asKing  them,  first,  whether  there  was  in  fact  anr  J 
whistling  ;  if  not,  then  whether  the  absence  of  such  whistling  | 
constituted  a  want  of  due  and  reasonable  care  on  the  part  of 
the  defendants,  regard  being  had  to  the  regulations  of  the  j 
company  and  to  the  existence  of  the  level  crossing,  used  as 
it  was  for  people  to  pass  over  it  freely  and  without  restraint; 
and  lastly,  whether  the  accident  was  in  their  opinion  ref- 
erable to  the  want  of  reasonable  care  on  the  part  of  the 
company's  servants  in  that  respect. 

1175]  *A11  these  matters  are  properly  within  the  cogni- 
zance of  a  jury,  upon  whom  the  duty  devolves  of  determin- 
ing, in  actions  of  this  nature,  the  entire  CLuestion  of  negli- 
gence. There  are,  no  doubt,  cases  in  which  there  is  either 
no  reasonable  evidence  of  the  want  of  due  and  reasonable 
care  in  the  defendants'  conduct,  or,  if  such  want  eidsts,  of 
its  connection  with  the  accident  in  the  relation  of  cause  and 
effect.  And  in  such  cases  it  is  the  recognized  and  unqnes- 
tioned  duty  of  the  judge  to  withdraw  the  case  from  the  jury, 
upon  the  simple  ground  that  there  is  no  evidence  in  support 
of  the  issue  fat  for  them  to  take  into  their  consideration. 
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;pii:/-  This  could  not  be  done  in  the  present  case,  for  it  is,  I 
^.*iir:ii£.  think,  impossible  to  say  that  on  the  question  whether  the 
"^"'  iT^histle  was  sounded  or  not,  the  oath  of  at  least  two  wit- 
nesses who  were  on  the  spot  and  within  hearing,  was  not  evi- 
dence which  jurors  were  bound  to  consider,  in  contrast  with 
the  positive  evidence  given  by  several  witnesses  on  the  other 
Bide,  that  the  whistle  was  in  fact  sounded  as  usual.  And 
it  is,  I  think,  equally  impossible  to  say,  as  I  have  just 
pointed  out,  that  the  absence  of  this  particular  species  of 
Botice  of  an  advancing  train  might  not  have  influenced  the 
plaintiff's  husband  in  attempting  to  cross  the  line,  and  so 
caused  the  accident. 

I  pass,  therefore,  to  the  second  question,  which  is  this: 
whether,  assuming  evidence  proper  for  the  consideration  of 
the  jury  on  the  issue  of  the  defendants'  negligence  to  have 
been  given  by  the  plaintiff,  and  left  to  the  jurv  accordingly, 
the  jud^e  at  the  trial  ought  to  have  decided  for  himself  the 
second  issue  on  the  record,  which  is,  whether  the  plaintiff's 
husband  was  guilty  of  contributory  negligence  or  not,  and 
having  decided  it  in  the  affirmative,  to  have  withdrawn  it 
from  uie  jury,  and  directed  the  jury  to  find  the  verdict  upon 
that  issue  for  the  defendants. 

My  Lords,  the  question  so  stated,  I  think,  hardly  admits 
of  argument.  Here  is  a  question  which  in  its  nature  is  a 
question  of  fact ;  it  forms  the  subject  of  a  distinct  issue  of 
fact  joined  on  the  record,  and  it  is  moreover  one  of  the  ques- 
tions of  fact  which,  according  to  the  practice  of  the  Irish 
courts,  have  been  stated,  on  the  proceedings,  as  questions 
to  be  tried  by  the  iury.  Upon  what  ground,  then,  can  it  be 
withdrawn  from  the  jury,  and  decided  by  the  judge,  if  rea- 
sonable evidence  has  been  given  in  its  support  f 

*1  was  very  glad  to  notice  that  the  learned  coun-  [1176 
sel  for  the  appellants  were  somewhat  unwilling  to  affirm  the 
general  proposition  that  it  was  competent  to  the  judge  so  to 
deal  witli  the  issue,  upon  the  ground  that  the  evidence  was 
so  cogent  that  no  two  opinions  could  reasonably  be  enter- 
tained upon  its  effect.  Such  a  proposition  would  have  in- 
volved the  assertion  of  a  similar  right  on  the  part  of  a  judge 
in  any  proceeding,  civil  or  criminal,  where  the  evidence  was 
similarly  cogent  and  conclusive ;  and  to  admit  this,  would 
be  to  confound  the  functions  of  the  judge  and  the  jury,  as 
they  constitutionally  exist,  in  a  most  unfortunate  degree. 

It  was,  I  think,  suggested  in  the  course  of  the  argument 
that  the  proposition  might  be  put  in  this  way,  that,  when 
the  evidence  upon  the  affirmative  of  an  issue  is  very  cogent, 
the  onus  of  proof  is  thereby  shifted,  and  evidence  rendered 


^ 
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necessary  to  rebut  it  on  the  other  side,  and  if  no  such  evi- 
dence is  produced,  the  judge  may  then  declare  that  there  is 
no  evidence  to  go  to  the  jury  of  the  negative  of  the  issue; 
and  on  that  ground  take  upon  himself  to  decide  that  the 
affirmative  has  been  established. 

My  Lords,  I  cannot  subscribe  to  such  a  proposition.  I 
entirely  fail  to  see  how  the  shifting  of  the  onus  or  burthen 
of  proof  in  the  course  of  the  trial  can  alter  the  issue  itself, 
which  is  an  affirmative  and  not  a  negative  one,  or  change 
its  nature,  or  vaiy  the  tribunal  by  which  it  is  to  be  decidea. 
Whether  the  plaintiff  gives  any  evidence  or  not,  the  affirm- 
ative of  the  issue  in  question  is  none  the  less  ultimately 
upon  the  defendant,  and  he  must  satisfy  the  jury,  and  not 
the  judge,  that  the  evidence  has  established  it. 

If  the  above  mode  of  reasoning  were  accepted,  it  would 
result  in  this :  that  whenever  the  evidence  for  the  affirma- 
tive of  an  issue  is  sufficiently  strong  to  make  2ipri7na  facie 
case  calling  for  an  answer  on  the  other  side,  and  thereby 
shifting  the  burthen  of  proof,  and  no  evidence  in  answer  is 
given,  the  judge,  instead  of  the  jury,  is  to  decide  the  issue— 
a  result  which,  as  I  have  just  said,  would  be  an  unconstitu- 
tional innovation  of  a  serious  if  not  an  alarming  character. 

To  understand  the  full  effect  of  such  a  principle  it  is  only 
necessary  to  observe  its  results  in  a  criminal  case.  In  the 
majority  of  criminal  cases  the  prisoner  gives  no  evidence  at 
all ;  suppose  then  that  the  prosecutor  makes  ^  prima  fack 
1177]  case— so  strong  a  *ca8e  perhaps  that,  without  some 
evidence  in  answer  or  explanation  no  one  can  doubt  of  the 
prisoner's  guilt ;  does  this  by  shifting  the  onus  of  proof,  also 
shift  from  the  jury  to  the  judge  the  duty  of  deciding  upon 
the  effect  of  the  prosecutor's  evidence,  and  is  the  judge  en- 
titled to  direct  tlie  jurymen  that  they  must  find  a  verdict 
for  the  Crown  ? 

In  these  difficulties  the  learned  counsel  for  the  appellants 
put  the  question  of  contributory  negligence  in  a  different 
way.  He  contended  that  the  two  issues  of  the  defendants' 
negligence  on  the  one  hand,  and  the  negligence  of  the  plain- 
tiff's husband  on  the  other,  should  be  considered  together, 
and  that,  looking  to  the  strong  evidence  which  the  case  pre- 
sented of  negligence  in  the  plaintiff's  husband  by  which  the 
accident  was  really  caused,  there  was  no  evidence  to  go  to 
the  jury  of  negligence  on  the  defendants'  part.  And  he 
cited  a  number  of  cases  in  which  the  courts,  in  discussing 
whether  there  was  evidence  fit  to  go  to  the  jury  of  the  defen- 
dants' negligence  or  not,  entered  into  a  consideration  of  the 
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plaintiflTs  condact,  and  discussed  the  question  how  far  the 
accident  was  in  reality  brought  about  by  that  conduct. 

I  will  say  a  word  presently  upon  the  propriety  of  dealing 
with  the  two  questions  of  the  defendants'  negligence  and  the 
plaintiflTs  contributory  negligence  together,  as  forming  parts 
of  one  proposition,  but  I  will  first  address  myself  to  the  cases. 

Now  what  I  will  ask  your  Lordships  to  observe  in  respect 
of  these  cases  is  this :  that  in  all  of  them  the  question  which 
the  court  was  deciding  was  not  whether  the  plaintiff  was  neg- 
ligent, but  whether  there  was  evidence  to  go  to  the  jury  of 
negligence  by  the  defendants  such  as  caused  the  injury.  In 
discussing  such  a  matter  it  is  inevitable,  in  many  cases,  that 
the  conduct  of  the  plaintiff  should  come  in  question,  not  for 
the  purpose  of  establishing  contributory  negligence  on  his 
part  (a  question  which  does  not  arise  and  is  immaterial  ex- 
cept upon  the  assumption  that  the  accident  was  in  some 
degree  caused  by  the  defendants'  negligence),  but  for  the 

Surpose  of  tracing  the  true  cause  of  the  accident,  and  thereby 
iscovering  whether  the  evidence,  referring  the  accident  to 
the  defendants'  negligence,  is  of  such  a  character  that  it 
ought  to  be  submitted  to  the  jury. 
One  method  of  proving  that  a  thing  is  not  black  is,  by 

f)roving  *that  it  is  white,  and  one  mode  of  estab-  [1178 
ishing  that  an  accident  was  in  no  degree  caused  by  the  neg- 
ligence of  the  defendants,  is  by  proof  that  it  was  wholly  and 
entirely  caused  by  the  negligent  conduct  of  the  plaintiff 
himseli.'  But  in  such  a  method  of  reasoning  the  negligence 
of  the  defendants'  conduct  is  so  little  in  issue  that  it  is  really 
immaterial;  for  if  the  accident  was  wholly  caused  by  the 
plaintiff's  own  conduct,  to  the  exclusion  of  any  other  cause, 
It  could  not  in  any  degree  have  been  caused  by  the  defen- 
dants' negligence,  and  so  the  quality  or  character  of  the 
defendants'  conduct,  whether  negligent  or  imprudent,  or 
wise  or  careful,  is  whollv  beside  the  question. 

Although  therefore  the  learned  judges  in  many  of  the 
cases  quoted  have  commented  upon  the  plaintiff's  conduct 
as  wanting  in  due  and  reasonable  care,  they  have  not  done 
BO  in  the  course  of  deciding  any  issue  raised  as  to  the  plain- 
tiff's  negligence ;  still  less  nave  they  done  so,  or  decided  any- 
thing in  reference  to  an  issue  of  contribviory  negligence  on 
the  plaintiff's  part — an  issue  which  does  not  arise  until  the 
defendants'  negligence  and  its  relation  to  the  accident  have 
been  first  established,  and  which  in  the  absence  of  that  con- 
clusion is  immaterial  to  the  case. 

The  cases  cited  therefore  by  no  means  support  the  conclu- 
sion at  which  your  Lordships  are  asked  to  arrive,  for  there 
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is  not  one  of  them  in  which  the  defendants^  n^ligence,  and 
its  relation  to  the  accident  being  in  the  opinion  of  the  couit 
sufficiently  supported  by  evidence  to  be  left  to  the  consid- 
eration of  the  jury,  the  court  has  gone  on  to  decide  for  itself 
that  the  plain tiflrs  negligence  has  also  been  established. 

This  being,  as  I  conceive,  the  true  explanation  of  tbe  de- 
cided cases,  I  will  only  add  that  the  form  of  pleading  which 
has  been  used  in  this  country,  namely,  the  use  of  the  single 
plea  of  '*not  guilty,"  in  place  of  two  separate  pleas,  one 
raising  the  question  of  the  defendants'  negligence,  and  the 
other  that  of  the  plaintifTs  contributory  negligence,  has  i)er- 
haps  contributed  in  some  degree  to  the  misapprehension 
which  has  arisen  as  to  the  true  effect  of  those  cases,  although 
it  cannot  be  doubted  that  these  two  separate  issues,  which 
appear  as  separate  issues  on  the  record  in  this  case,  are,  in 
point  of  law,  as  much  raised  by  the  plea  of  not  guilty  as  if 
they  had  been  so  separately  pleaded. 

1179]  *And  this  brings  me  to  the  discussion  of  the  ap- 
pellants^ argument  that  the  negligence  of  the  defendants  and 
the  contributory  negligence  of  tne  plaintiff  should,  in  ac- 
tions of  this  kind,  be  considered  together.  The  most  prom- 
inent and  effective  way,  as  it  seems  to  me,  of  putting  the 
case  from  the  appellants'  point  of  view  is  this.  The  plain- 
tiff's right  to  recover  depends  upon  the  following  proposi- 
tion being  established,  that  the  accident  was  caused  by  the 
negligence  of  the  defendants  without  the  concurrence  of  any 
negligence  on  the  plaintiff's  part  as  a  contributory  cause  of 
it.  And  as  this  proposition  is  the  foundation  of  the  plain- 
tiff's legal  right,  the  proof  of  it  must  devolve  upon  her.  If 
then  the  evidence,  assuming  it  to  be  true,  shows  a  state  of 
things  in  which  no  reasonable  person  could  be  expected  to 
say  that  this  proposition  was  established,  there  is  no  evi- 
dence on  the  plaintiff's  part  proper  to  be  submitted  to  a  jury, 
and  the  judge  should  direct  the  jury  to  find  for  the  defen- 
dants. 

This  mode  of  dealing  with  the  matter,  it  will  be  observed, 
by  involving  the  two  questions  of  the  defendants'  and  the 
plaintiff's  negligence  in  one  single  and  entire  proposition, 
throws  upon  the  plaintiff  the  burthen  of  proving,  negatively, 
that  he  did  not  contribute  to  the  accident  by  any  negligenon 
of  his  own.  And,  as  a  consequence,  it  must  be  competent 
to  the  judge  to  hold,  if  the  evidence  should  warrant  it,  that 
the  plaintiff  had  given  no  evidence  fit  to  be  considered  by 
the  jury  in  discharge  of  that  burthen.  In  this  way  the 
proof  of  the  plaintiflrs  negligence,  in  a  case  like  the  present, 
would  be  legitimately  considered  by  the  judge ;  and  might 
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tend  to  a  legitimate  conclusion  that  that  negligence  had  been 
the  chief  cause  of  the  accident,  and  therefore  that  there  was 
no  evidence  fit  to  be  considered  by  the  jury  in  support  of 
the  proposition  that  the  accident  happened  by  reason  of  the 
defendants'  negligence,  and  without  any  contributory  negli- 
gence on  the  plaintiff's  part. 

This  reasoning  appears  to  me  to  be  satisfactory  and  free 
from  exception  upon  the  assumption  that  the  principal 
proposition  from  which  it  starts  is  a  correct  one  in  point  of 
law.  But,  unfortunately  for  the  appellants,  this  proposition 
is,  in  the  present  case  and  on  the  present  pleadings,  abso- 
lutely untenable.  For  the  plaintiff  has  taKen  no  burthen 
upon  herself  of  disproving  the  *  negligence  of  the  [1180 
deceased  man  ;  and  the  negligence  of  the  defendants  on  the 
one  hand,  and  of  the  deceased  on  the  other,  are  pleaded, 
not  as  part  of  one  proposition,  but  separately,  and  are  the 
subject  of  separate  and  independent  issues. 

In  her  declaration  she  alleges  that  the  accident  was  caused 
by  the  defendants'  negligence — and  there  stops ;  to  which 
the  defendants  answer,  first,  by  denying  the  plaintiff' s  allega- 
tion and  then  by  another  plea  alleging  that  the  deceased  might 
have  avoided  the  consequences  of  the  defendants'  negligence 
by  the  use  of  ordinary  care.  On  these  pleas  issues  are  joined, 
and  separate  questions  i*aised  for  the  jury :  the  onus  of 
proof  in  respect  of  one  of  them  being  on  the  plaintiff,  and  in 
respect  of  the  other  being  on  the  defendants.  It  is,  I  think, 
impossible  to  contend,  on  such  a  record,  that  it  was  compe- 
tent to  the  judge  at  the  trial  to  confound  the  two  issues 
together  in  one  proposition,  and  throwing  the  proof  of  the 
whole  upon  the  plaintiff,  declare  that  the  verdict  must  be 
entered  for  the  defendants  because  the  plaintiff  had  not 
given  evidence,  fit  to  be  considered  by  a  jury,  to  negative 
the  issue  which  the  defendants  had  taken  upon  themselves. 

But  I  ought  to  add,  my  Lords,  that  in  my  opinion  the 
effect  would  be  precisely  the  same  under  the  English  system 
of  pleading,  where  the  only  plea  is  that  of  '*not  guilty." 
That  plea,  equally,  in  my  opinion,  casts  upon  the  defendant 
the  burthen  of  establishing  the  plaintiff's  contributory  neg- 
ligence. Of  course  I  do  not  mean  that  this  must  be  done  by 
evidence  produced  by  the  defendants.  The  plaintiff  may  in 
the  course  of  his  own  case  produce  evidence  by  which  his 
own  negligence,  as  causing  the  accident,  may  plainly  appear. 
But  what  I  intend  to  say  is,  that  the  contributory  negligence 
of  the  plaintiff  must  be  established  affirmatively,  and  that 
the  absence  of  ^evidence  to  negative  any  such  negligence  will 
not  entitle  the  defendants  to  a  verdict  as  it  would  do,  if  the 
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burthen  of  proving  that  the  accident  happened  without  any 
such  negligence,  lajr  upon  the  plain  tiflF.  If  any  such  burthen 
lay  upon  tne  plaintiflf  it  would  certainly  have  been  necessary 
for  him,  in  the  days  when  pleadings  were  required  to  be 
more  precise  and  strictly  accurate  than  perhaps  they  are 
now,  to  allege  in  his  declaration  that  the  accident  happened 
without  any  such  negligence  on  his  own  part  as  contributed 
1181]  to  cause  it.  And  yet  I  *think  I  may  safely  say  no 
such  declaration  was  ever  seen.  Both  in  pleading  and  in 
practice  in  this  country  the  contributory  negligence  of  the 
plaintiff  has  always  been  dealt  with  as  if  it  was  a  separate 
issue  from  that  of  the  defendants'  negligence,  and  has  always 
been  so  presented  to  the  jury,  the  judge  directing  that  the 
affirmative  lay  upon  the  defendants. 

The  proof  of  the  first  issue,  which  is  that  of  the  defen- 
dants' negligence,  is  upon  the  plaintiff ;  the  proof  of  the 
second,  which  is  that  of  contributory  negligence,  lies  upon 
the  defendants.  Upon  either  of  these  issues  it  is  competent 
to  the  judge  to  say  negatively  that  there  is  not  sufficient 
evidence  to  go  to  the  jury;  but  it  is  no  more  competent  to 
him  to  declare  affirmatively  that  one  of  them  is  proved  than 
the  other.  In  fact,  there  is  no  case  that  I  am  aware  of, 
and  certainly  none  was  cited,  relating  either  to  actions  of 
this  kind  or  to  any  other  form  of  action,  in  which  the  facts 
and  the  proper  conclusions  of  fact  to  be  drawn  from  them 
being  in  dispute,  the  judge  has  been  held  entitled  to  tell  the 
jury  that  they  were  bound  to  find  the  issue  proved. 

I  am  therefore  of  opinion  that  the  learned  judge  did  right 
at  the  trial,  and  that  the  present  appeal  should  be  dismissed. 

Lord  O' Hag  an:  My  Lords,  the  principle  on  which,  I 
think,  this  case  ought  to  be  decided  appears  to  me  to  be 
well  expressed  in  the  trite  maxim,  ^'Ad  questionem  juris 
respondent  Judices :  Ad  question&rrh  facti  respcrwderd  jura- 
tores. ^^  That  maxim  is  old,  but  cannot  be  obsolete  whilst 
trial  by  jury  subsists  among  us. 

The  questions  raised  at  the  trial  were  questions  of  fact, 
and  of  fact  only.  According  to  the  Irish  practice,  they  were 
distinctly  formulated  on  the  record.  .They  were  two  in 
number:  first,  whether  the  defendants  had  been  guilty  of 
negligence;  and,  secondly,  whether  contributory  negligence 
could  properly  be  ascribed  to  the  unfortunate  person  who 
lost  his  life.  As  questions  of  fact,  they  were  proper  to  be 
submitted  to  the  jury;  and  the  learned  judge  who  tried  the 
cause  was  bound,  in  my  opinion,  so  to  submit  them. 

No  doubt,  in  some  cases  the  court  is  warranted  to  assume 
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to  itself  the  function  of  withdrawing  the  matter  in  contro- 
versy from  *the  consideration  of  the  jury,  as  when  [1182 
there  is  no  evidence  properly  bearing  upon  it,  on  which  a 
finding  could  reasonably  be  had.  ThiiJ  is  a  function  which 
mast  necesarily  be  exercised  in  the  absence  of  proof  of  essen- 
tial facts,  or  of  their  connection  with  the  question  in  issue  ; 
and  your  Lordships  have  recently  had  occasion  to  indicate 
the  limitations  and  conditions  within,  and  according  to 
which,  its  exercise  should  take  place. 

But  here,  on  both  the  questions,  there  was  abundant  evi- 
dence. The  doctrine  warranting  withdrawal,  for  the  want 
of  it,  applied  to  neither ;  and  I  have  no  doubt,  notwithstand- 
ing the  conflict  of  judicial  opinion,  that  the  judge  was  not  at 
liberty  to  direct  whatever  may  have  been,  in  his  own  opinion, 
the  preponderance  of  proof  on  the  one  side  or  the  other. 

That  18  the  only  point  for  the  consideration  of  your  Lord- 
ships. You  have  nothing  to  do  with  the  weight  of  the  evi- 
dence. You  have  no  concern  with  the  propriety  of  the 
inferences  drawn  by  the  jury.  Were  it  otherwise,  1  should 
have  paused  long  and  considered  much,  before  adopting  a 
view  inconsistent  with  the  solemn  findings  of  two  special 
juries,  with  which  two  very  able  judges  have  refused  to  de- 
clare themselves  dissatisfied.  I  might  not  have  been  in- 
clined, perhaps,  to  adopt  those  findings,  but  we  have  now 
no  concern  with  them  ;  and,  whatever  they  may  have  been, 
I  am  of  opinion  that  the  making  of  them  was  within  the 
legitimate  and  the  exclusive  province  of  the  jury,  upon  which 
the  judge  had  no  authority  to  intrude. 

As  to  the  first  question,  whether  the  defendants  were  guilty 
of  negligence  t  I  cannot  see  how,  possibly,  it  could  have 
been  takSn  from  the  jury.  I  shall  not  occupy  the  time  of 
the  House  by  any  repetition  of  the  narrative  which  has  been 
lucidly  given  to  it  by  my  noble  and  learned  friend  on  the 
woolsack:.  I  shall  only  remind  your  Lordships,  that  the 
learned  Lord  Chief  Baron  Palles  rightly  confined  the  atten- 
tion of  the  jury  to  the  consideration  of  the  alleged  want  of 
whistling,  as  the  one  instance  of  negligence  with  which  they 
had  to  do ;  and  that  with  reference  to  it  there  was  a  large 
body  of  testimony  and  clearly  confiicting  testimony.  Ten 
witnesses  for  the  defendants  swore  that  the  whistling  oc- 
curred at  the  proper  time  and  in  the  usual  way;  three  wit- 
nesses for  the  plaintiff  swore  that,  being  in  a  position  in,^ 
which,  if  it  so  occurred,  *the  sound  should  have  [1183 
reached  their  ears,  they  did  not  hear  it.  It  is  impossible 
not  to  be  struck  by  the  apparent  weight  of  the  defendants' 
proof.  But,  as  was  observed  in  the  Irish  Court  of  Common 
24  Eng  Rep.  93 
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Pleas,  the  jury  saw  the  witnesses,  and  the  judge  did  not 
condemn  the  verdict.  And,  whether  it  was  right  or  wrong, 
the  jurors  alone  were  competent,  legjally  and  constitutionally, 
to  decide  between  the  ten  who  testified  on  the  one  side  and 
the  three  who  testified  on  the  other. 

It  was  urged,  and  the  authority  of  an  eminent  judge  was 
vouched  to  sustain  the  suggestion,  that  proof  of  the  want  of 
hearing  was  no.  material  proof  at  all.  But  this  seems  to  me 
untenable.  Assuming  that  a  man  stands  in  a  certain  posi- 
tion, and  has  possession  of  his  faculties,  the  fact  that  he 
does  not  hear  what  would  ordinarily  reach  the  ears  of  a  per- 
son so  placed,  and  with  such  opportunities,  seems  to  me 
manifestly  legal  evidence,  which  may  vary  in  its  value  and 
persuasiveness — which  may  in  some  instances  be  of  small 
account,  and  in  others  be  the  strongest  and  the  only  evi- 
dence possible  to  be  offered ;  but  at  all  events  cannot  be  with- 
held from  the  jury.  And  if  this  be  so,  there  was  here  a 
conflict  of  testimoney  on  which  the  jurymen,  and  they  alone, 
were  competent  to  pronounce. 

I  do  not  enter  at  any  length  on  the  question,  how  far  the 
whistling  was  a  precaution  which  the  defendants  were  bound 
to  provide  for  the  safety  of  the  public  i  It  seems  to  me  that 
their  own  conduct  is,  on  that  point,  conclusive  against  them. 
We  heard  much  of  placards ;  but  the  rule  sought  to  be  en- 
forced by  those  placards,  which  were  originally  designed  to 
prevent  people  from  crossing  the  line,  had  been  permitted 
to  fall  into  desuetude.    With  the  full  knowledge  or  the  com- 

Eany's  servants  the  crossing  had  come  to  be  ordinarily  and 
abitually  made  without  the  least  objection,  and  the  jurors 
were  abundantly  warranted  in  finding  that  the  act  of  the  de- 
ceased in  making  it  was  a  lawful  one.  If  this  was  so,  it 
seems  to  me  that  the  defendants  were  bound  to  provide  suf- 
ficient safeguards  for  persons  encouraged  to  cross  at  least  by 
their  tacit  permission  ;  and  that  whistling  was  one  of  such 
safeguards  is  not  left  to  be  ascertained  by  mere  conjecture  or 
reasoning,  it  is  established  to  be  such  by  our  own  experience 
of  the  arrangements  for  travelling  on  ordinary  lines.  It  is 
1184]  surely  enough  *that,  in  the  particular  case,  the  de- 
fendants by  their  own  conduct  admitted  the  propriety  of 
whistling,  and  accepted  the  duty  of  doing  so,  for  the  protec- 
tion of  tneir  passengers  and  the  general  public.  Their  ser- 
vants proved  the  orders  given  to  whistle,  at  the  various 
stations,  on  the  passing  of  the  express  trains ;  and  they  are 
not  now  to  be  heard  in  denial  of  tne  necessity  of  such  a  prac- 
tice, when  they  themselves  established  it,  and  led  people  to 
rely  on  its  continuance  and  regularity,  to  their  manifest  risk 
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if  it  should  be  abandoned  without  notice,  or  intermitted 
through  neglect.  We  were  told  much  of  the  flaring  lights, 
and  the  means  of  warning  through  the  noise  of  the  engines 
and  the  rushing  of  the  train  ;  but  again  the  defendants  an- 
swer their  own  argument  by  the  fact,  that,  in  addition  to 
these  things,  they  practically  admitted  the  need  of  some- 
thing more,  and  taught  the  public  to  expect  the  signs  of 
danger, — not  through  one  sense  only,  but  by  the  ear  as  well 
as  by  the  eye,  by  the  whistle  as  well  as  by  the  lamp. 

And  if  the  warning  which  the  plaintifirs  husband  was  so 
justified  in  expecting  was  not  given,  does  not  the  case  come 
within  the  principle  of  the  decision  of  your  Lordships' 
House,  that  when  a  company,  by  its  servants,  negligently 
leaves  open  a  gate  which  should  be  closed,  it  must  be  taken 
to  hsMre  invited  passen^rs  to  cross,  so  as  to  prevent  its 
escape  from  responsibility  for  accident,,  by  reason  of  their 
contributory  negligence  ?  Here,  the  omission  to  whistle  was 
surely  as  material  as  was,  there,  the  omission  to  shut ;  and 
the  absence  of  the  whistle  may  as  reasonably  be  taken  to 
have  made  the  defendants  answerable  for  the  consequences, 
as  they  would  have  been  if  those  consequences  had  arisen 
from  an  invitation  offered  by  the  unclosed  gate.  In  both 
cases,  caution  in  crossing  the  line  might  have  prevented  the 
fatality.  In  both,  or  in  neither,  the  default  of  the  company 
was  sufficient  to  deprive  them  of  reliance  on  the  plea  of^con- 
tributory  negligence. 

I  have  no  doubt,  that,  on  the  first  question  of  fact,  the 
judge  could  not  properly  have  given  a  direction. 

And  it  seems  to  me  as  clear  that  on  the  second — whether 
there  was  contributory  negligence? — he  had  no  power  to 
give  it.  The  circumstances  establishing  such  negligence, 
and  the  inferences  to  be  drawn  from  them,  were,  equally 
and  exclusively,  for  the  *consideration  of  the  jury.  [1185 
It  was  for  the  iur^  to  find  the  facts,  and  to  draw  the  inferences 
of  fact,  and  tne  jud^e  would,  in  my  mind,  have  transcended 
his  jurisdiction  in  finding  the  former  or  making  the  latter. 

I  do  not,  after  all  your  Lordships  have  heard,  especially 
from  my  noble  and  learned  friend  who  last  addressed  the 
House,  propose  to  discuss  the  ingenious  suggestions  offered 
to  show  that  the  evidence  of  contributory  negligence  was 
sufficient  to  overbear  and  annihilate  that  which  had  been 
adduced  to  establish  the  negligence  of  the  defendants.  I 
am  not  unwilling,  for  the  purpose  of  the  argument,  to  ad- 
mit that  the  proof  of  the  defendants  was  of  the  strongest 
kind :  and  that  a  more  reasonable  or  a  more  intelligent  or  a 
more  impartial  jury  might  have  found  for  them  on  the  sec- 
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ond  issue.  But  the  findings  taken,  at  both  the  trials,  must 
have  been  based  on  the  no'tion  that  the  default  of  the  defen- 
dants had  so  thrown  the  deceased  off  his  guard,  as  to  dis- 
pense him  from  the  exercise  of  such  vigilance  and  care  as 
might  have  kept  him  harmless.  I  cannot  forget  that  the 
able  judges  who  presided  at  both  these  trials  expressed  no 
dissatisfaction  with  that  view  in  their  reports :  and  that  both 
of  them  sustained  the  verdict  in  the  Court  of  Exchequer 
Chamber.  My  Lords,  it  seems  to  me  difficult  for  your  Lord- 
i^hips  who  were  not  present  at  those  trials, — who  did  not 
liear  the  witnesses, — who  are,  therefore,  comparatively  un- 
informed as  to  the  transactions  which  were  dealt  with  in  the 
course  of  them, — should  now  pronounce  in  opposition  to 
those  learned  judges,  that  there  was  really  no  matter  for  the 
consideration  of  the  jury,  and  that  the  case  was  so  clear 
against  the  verdicts  as  to  make  them  utterly  untenable  and 
without  a  pretence  of  justification. 

But  I  do  not  rest  on  this.  Assuming  the  evidence  of  the 
defendants  to  have  been  as  convincing  as  it  has  been  held  to 
be  by  some  of  my  noble  and  learned  friends,  I  am  not  the 
less  of  opinion  that  it  was  rightly  submitted  to  the  jury.  I 
cannot  understand  how  the  mere  strength  of  proof,  where 
there  is  an  issue  of  fact  to  be  decided,  can  transfer  the  right 
of  decision  to  the  judge.  I  do  not  acknowledge  the  force  of 
the  reasoning  which  would  convert  an  issue  in  fact  into  an 
issue  in  law,  merely  because  there  seems  to  be  a  complete 
1186]  preponderance  of  evidence  upon  the  one  *side,  or 
because  there  is  no  evidence  on  the  other.  In  such  circum- 
stances, the  judge  mav  speak  strongly,  and  point  out  plainly 
what  is  the  duty  of  the  jurymen ;  and  if  they  ignorantly  or 
perversely  disregard  his  counsel,  and  find  without  evidence 
or  against  evidence,  the  injured  party  has  his  remedy,  and 
the  law  is  prompt  to  rectify  the  wrong.  But  I  am  not  aware 
of  any  principle,  and  cannot  discover  any  authority,  which 
can  warrant  the  transfer  of  jurisdiction  and  the  duty  of 
judgment,  on  matters  of  fact,  formally  submitted  to  a  jury, 
merely  because  the  case  appears  to  the  judge  to  be  conclu- 
sively established  on  the  one  side  or  the  othei^. 

Such  a  doctrine  appears  to  me  to  be  novel  and  startling. 
If  it  were  approved,  I  think,  with  my  noble  and  learned 
friend  who  last  addressed  the  House,  that  it  would  be  fraught 
with  serious  and  alarming  consequences.  It  would  alter 
very  much  the  relations  of  judge  and  jury ;  and  it  must 
have  application,  as  he  has  observed,  not  in  civil  causes 
only,  but  in  criminal  also.  Now,  in  a  case  of  murder,  with 
circumstantiq.1  evidence  of  the  naost  conclusive  l;ind,  or  with 
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direct  evidence,  equally  Qnimpeached  as  to  its  accuracy  and 
as  to  its  veracity,  and  in  the  absence  of  all  proof  to  the  con- 
trary, has  any  one  ever  heard  of  a  judge  taking  upon  him- 
self to  direct  a  conviction  ?  Could  he  do  so  constitutionally  ? 
Could  he  do  so  without  a  manifest  invasion  of  the  privileges 
of  the  jury  1 

Those  privileges  may  be  abused.  The  system  of  trial 
which  involves  their  maintenance  is  open  to  criticism  and 
subject  to  change.  But  whilst  it  subsists  it  should,  in  my 
opinion,  subsist  in  its  integrity.  The  several  functions  of 
the  court  and  the  jury  should  be  kept  carefully  apart. ,  In 
matters  of  law  the  jury  should  obey  the  court;  in  matters 
of  fact  the  court  should  respect  the  jury;  and  both  will  best 
execute  their  great  functions  by  holding  in  memory  the  trite 
old  adage  with  which  I  began  these  observations.  I  shall 
close  them  by  recalling  to  the  recollection  of  your  Lordships 
the  saying  of  Lord  Hardwicke  (jB.  v.  Poole  (*) ) :  "  It  is  of  the 
greatest  consequence  to  the  law  of  England  and  to  the  sub- 
ject, that  the  powers  of  the  judge  and  jury  are  kept  distinct : 
that  the  judge  determines  the  law,  and  the  jury  the  fact : 
and  if  *ever  they  come  to  be  confounded  it  will  [1187 
prove  the  confusion  and  destruction  of  the  law  of  England." 

*I  am  of  opinion  that  the  appeal  should  be  dismissed,  but, 
for  the  reasons  given  by  the  Lord  Chancellor,  I  concur, 
though  not  without  some  hesitation,  that  notwithstanding 
the  ordinary  rule  of  your  Lordships,  the  dismissal  should 
be  without  costs. 

Lord  Selborke  :  My  Lords,  if  I  had  to  decide  this  case 
on  the  weight  of  evidence,  I  should  certainlv  give  credit  to 
the  witnesses  who  say  that  the  usual  notice  by  whistling  of 
the  approach  of  the  down  express  train  was  properly  given, 
although  the  companions  oi  the  deceased  may  not  have 
heard  it.  But  it  seems  to  me  impossible  to  deny  that  the 
evidence  of  persons,  who,  standing  m  a  position  where  whist- 
ling must  nave  been  audible,  say  they  heard  none,  was 
proper  to  be  left  to  a  jury  on  the  issue  whether  there  was 
whistling  or  not,  however  strong  the  affirmative  evidence 
might  be  by  which  it  was  met ;  and  the  jurors  in  this  case 
have  found  that  issue  in  the  negative. 

If  the  deceased  had  been  a  mere  trespasser  on  some  part 
of  the  line  where  there  was  no  crossing,  it  would  have  been 
entirely  his  own  fault  that  he  was  in  the  way  of  danger ; 
and  as  the  defendants  would  have  been  under  no  obligation 
to  give  any  special  war<iing  of  the  approach  of  their  trains 
to  persons  wnose  presence  on  their  line  they  had  no  just 

0)  K.  B.  Ca8.,  t.  Hardw.,  28. 
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cause  to  anticipate,  the  omission  to  give  such  notice  by 
whistling,  under  these  circumstances,  would  not  have  been 
negligence  on  their  part. 

Sut  the  jurymen  have  found  (upon  evidence  to  which  I 
shall  hereafter  refer,  and  which  in  my  opinion  certainly  jus- 
tifies that  part  of  their  finding)  that  the  company  "held  ont 
to  the  public  that  persons  accompanying  intending  passen- 
gers" (the  deceased  was  such  a  person)  "might  cross  and 
recross  the  railway"  at  the  place  where  this  accident  hap- 
pened, and  that  the  deceased  was  at  the  time  of  the  accident 
"lawfully  using  the  line,"  Where  there  is  a  crossing  so 
used,  at  a  station  where  a  train  by  which  an  intending  pas- 
senger proposes  to  travel  may  stop,  and  where  by  tne  ar- 
rangments  of  the  company  another  train  not  stopping  there 
may  also  be  appointed  to  pass  through  that  station,  from 
1188]  the  opposite  *direction,  about  the  same  time,  it 
appears  to  me  to  be  the  duty  of  the  company  to  use  proper 
and  sufficient  means  to  give  warning  of  the  approach  of  such 
other  train ;  and  if  a  person  lawfully  using  the  crossing  is 
killed  for  want  of  such  warning,  his  death  is  (in  my  opinion), 
prima  facie  due  to  actionable  negligence  on  the  part  of  the 
company. 

It  is  said  that  in  this  case  there  was  a  notice-board  with  a 
warning  of  danger,  and  that  the  express  train  carried  lights; 
and  that  the  judge  ought  to  have  ruled  that  the  company 
was  not  bound  to  give  any  other  or  farther  notice  by  whist- 
ling or  otherwise.  To  this  I  cannot  agree.  The  notice-board 
had  been  put  up  long  before,  not  to  qualify  by  a  special 
caution  a  permission  to  cross  the  line  there,  but  for  the  oppo- 
site purpose  of  enforcing,  by  that  special  caution,  a  prohi- 
bition against  crossing  there  at  all.  By  a  practice  of  above 
three  years  that  prohibition  had  been  waived,  and  the  con- 
trary usage  had  oeen  established  with  the  company's  con- 
currence. I  cannot,  under  these  circumstances,  think  that 
a  person  aware  of  the  subsequent  practice,  and  acting  upon 
it,  was  bound  in  his  own  mind  to  separate  the  caution  from 
the  prohibition,  and  to  regard  the  former,  though  not  the 
latter,  as  still  addressed  to  him  by  the  company.  Lights 
might  have  been  sufficient  without  more  for  those  who  could 
see  them,  but  a  person  crossing  (as  the  deceased  did)  behind 
the  end  of  a  train  drawn  up  at  tne  platform,  might  not,  and 
probably  would  not,  see  lights  in  front  of  an  express  train 
advancing  from  the  opposite  direction  till  he  was  clear  of  tlie 
stopping  train,  when  tne  express  train  might  be  close  upon 
him.  In  such  a  state  of  things  (as  much  as  when  there  is  a 
curve  in  the  line)  notice  to  the  ear^  if  it  is  reasonably  prac- 
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ticable,  seems  to  be  necessary.  The  evidence  proves  that  on 
this  line,  and  at  this  particular  place,  such  notice  was  not 
only  reasonably  practicable  but  was  usual.  The  engine- 
driver  of  the  express  train  himself  stated  it  to  be  his  dut^  to 
whistle  in  passing  every  station,  and  wherever  else  he  might 
think  there  was  danger ;  and  that  he  did  so  whenever  he 
passed  a  level  crossing.  Kavanagh,  the  guard,  added  that 
It  was  the  practice  whenever  an  up-train  was  stopping  at 
this  particular  station  to  whistle  a  second  time. 

In  this  state  of  things  I  am  of  opinion  that  the  judge  could 
Bot  properly  have  withdrawn  from  the  jury  the  question 
whetner  the  *usual  whistling  was  in  this  case  omit-  [1189 
ted  or  not,  and,  if  so,  whether  such  omission  was  negligence 
on  the  part  of  the  company,  causing  the  accident. 

With  respect  to  the  issue  of  contributory  negligence,  it 
was  contended  that  the  judge  ought  to  have  hela  that  the 
plaintiff  had  failed  to  make  a  case  proper  to  go  to  a  jur}^, 
on  the  ground  that  there  was  proof  of  contributory  negli- 
gence sufficient  to  neutralize  the  effect  of  the  evidence  given 
of  negligence  by  the  company.  But  I  do  not  understand 
how,  under  sucn  circumstances,  the  question  of  contributory 
negligence  could  cease  to  be  one  of  fact  for  the  jury.  If, 
indeed,  there  had  been  no  evidence  at  all  given,  except 
what  necessarily  went  to  show  that  the  negligence  of  the  de- 
ceased himself  was  the  cause  of  his  death,  a  judge  might 
have  been  quite  right  in  saying  that  there  was  no  evidence 
in  support  of  the  plaintiff's  case  to  go  to  a  jury.  Such  a 
case  would  have  existed  here,  if  it  had  been  admitted  that 
all  proper  warning  was  given  by  whistling  or  otherwise  of 
the  approach  of  the  express  train,  and  that  the  deceased, 
neglecting  that  warning,  nevertheless  persisted  in  crossing 
the  line.  But,  as  the  present  case  actually  stands,  ana 
upon  the  supposition  (which  has  been  affirmed  by  the  ver- 
dict) that  there  was  no  whistling,  the  question  of  contribu- 
tory n^ligence  appears  to  me  to  have  been  one  particularly 
fit  to  TO  submitted  to  a  jury.  I  could  not  (on  that  sup- 
position) say  that  the  jurymen  were  drawing  inferences 
which  they  were  not  entitled  to  draw  from  the  evidence,  if 
they  thought  that  the  deceased  might  have  been  put  off  his 
guard  and  induced  to  cross  the  line  at  the  time  and  in  the 
manner  that  he  did,  by  the  practice  (on  the  one  hand)  of 
the  company  with  respect  to  the  use  of  this  crossing  for  pas- 
sengers alighting  from,  or  going  (with  their  friends)  to  meet 
trains  stopping  at  the  station,  and  by  the  omission  (on  the 
other  hand)  to  give  the  usual  notice  by  whistling  of  the  ap- 
proach of  this  particular  express  train. 
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The  respect  which  I  feel  for  the  contrary  opinions  of  some 
of  your  Ix)rdship8  (which  I  have  had  the  advantage  of  see- 
ing), has  induced  me,  after  putting  on  paper  (to  the  effect 
which  I  have  already  read)  the  impression  left  upon  my 
mind  at  the  close  of  the  argument,  again  to  go  very  care- 
fully through  the  whole  evidence  given  at  the  trial,  and  as 
1190]  roy  opinion  still  remains  tlie  same,  I  *think  it  right 
to  specify  some  parts  of  that  evidence  which  it  was,  in  my 
judgment,  material  for  the  jury  to  consider. 

First,  as  to  the  crossing.  Besides  the  strong  and  uncon- 
tradicted evidence  of  the  plain tifTs  witnesses  as  to  its  con- 
stant use  in  the  presence  of,  and  without  objection  by,  the 
company's  officers  and  servants,  there  are  the  statements  of 
Smith,  the  company's  own  engineer,  that  "it  was  formed 
and  brought  up  to  the  level  of  the  railway,  that  passengers 
should  cross  and  get  out  by  the  Horse  Shoe  (Jate  ; "  and  of 
Do  vie,  the  company's  gate  porter  at  Haigh  Avenue,  that 
"  the  Horse  Shoe  Gate  was  put  there  for  the  use  of  passen- 
gers, as  an  accommodation  to  them."  The  latter  witness 
and  William  Slattery  (a  witness  for  the  plaintiff)  agreed  ia 
describing  the  practice  of  the  company  to  be  for  a  porter  to 
attend  at  the  carriage  doors  of  trains  stopping  at  the  Lans- 
downe  Station  to  taKe  their  tickets  from  passengers  desiring 
to  go  out  by  this  crossing  at  the  end  or  tail  of  the  train, 
through  the  Horse  Shoe  Gate.  And  it  was  the  custom  (as 
already  mentioned)  to  give  notice  by  a  second  whistle  of  tlie 
approach  of  the  down  express  train  when  any  up- train  was 
stopping  at  the  Lansdowne  Station,  in  order  (as  the  witness 
Kavanagh  said)  '^to  caution  people  in  the  second  train," 
evidently  because  that  use  of  tue  crossing,  which  was  usual 
and  encouraged  by  the  company,  would  be  dangerous  with- 
out some  such  warning. 

If  the  jury  (believing  that  the  usual  whistling  was  on  this 
occasion  omitted)  entertained  the  opinion  that  the  deceased 
came  by  his  death  While  using  the  crossing  for  a  proper  and 
legitimate  purpose,  and  in  a  not  unusual  manner,  I  cannot 
say  that  there  was  no  evidence  on  which  such  a  conclusion 
could  be  founded. 

The  jury  might  reasonably  infer  from  the  whole  evidence 
that  the  crossing  in  question  was  used,  and  was  made  for 
the  express  purpose  or  being  used,  by  passengers,  not  only 
when  leaving,  but  also  when  coming  to  such  trains,  without 
excepting  night  trains.  The  deceased  (with  two  others)  had 
accompanied  his  cousin,  who  was  intending  to  travel  to 
Dublin  by  the  train  then  drawn  up  at  the  station.    They 
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had  come  in  the  usual  wa^  by  the  wire-path  to  the  Horse 
Shoe  Gate,  and  were  only  jast  in  time  to  catch  the  up-train. 
The  deceased  crossed  the  line  in  advance  of  his  companions 
and  went  towards  the  ticket-office,  for  the  purpose  (as  the 
*iury  might  also  reasonably  infer)  ot  procuring  or  [1191 
bespeaking  a  ticket  for  his  cousin.  It  is  true  that  he  crossed 
about  forty  yards  in  front  of  the  up-train,  while  it  was  still 
in  motion ;  but  the  company's  witness,  John  Doyle,  stated 
that  this  might  be  done  without  danger  (as  the  train  was 
*'  creeping  up"  slowly)  unless  he  slipped.  He  returned  at 
the  tail  of  tne  same  train  as  soon  as  it  had  stopped,  first 
beckoning  to  his  friends,  and  then  advancing  towards  them. 
The  jury  might,  I  think,  reasonably  infer  that  he  did  so  for 
the  purpose  of  accelerating  their  movements  and  of  saving 
his  cousin  from  the  loss  of  his  train.  All  this  (as  it  seems 
to  me)  would  have  been  in  the  ordinary  course  of  things  if 
there  had  been  then  no  down- train  approaching ;  and  it  was 
not  in  the  ordinary  course  of  things  that,  under  such  circum- 
stances, the  down-train  should  approach  that  station  without 
whistling.  / 

But  it  is  said  that  the  deceased  ought  nevertheless  to  have 
been  on  the  look-out  for  the  lights  of  any  approaching  down 
train ;  that  it  was  impossible  for  him  to  have  been  run  down 
but  for  his  omission  to  do  so ;  and  therefore  that  the  com- 
pany cannot  be  liable  for  his  death. 

Prom  this  way  of  putting  the  case  it  seems  to  follow  that, 
however  proper  and  usual  it  may  be  for  a  company  to  give 
notice  in  a  particular  way  of  the  approach  of  a  train,  where, 
without  such  notice  there  is  a  known  danger,  the  omission 
to  do  so  carries  with  it  no  responsibility ;  and  that  the  case 
of  any  man  who  is  run  down  is  to  be  judged  in  the  same 
way  as  if  there  had  been  no  such  usa^,  and  no  suclj  obliga- 
tion. Putting  law  (for  a  moment)  aside,  this  does  not  seem 
to  me  to  be  sound  reason.  The  circumstances  under  which 
that  which  is  imputed  as  negligence  to  the  deceased  took 
place,  ought,  in  my  opinion,  to  be  considered  by  a  jury.  In 
that  opinion  I  am  confirmed  by  the  circumstances  of  this 
particular  case,  in  which  nothing  is  more  noticeable  than 
the  extreme  suddenness  of  the  whole  transaction. 

Prom  the  evidence  which  I  am  about  to  mention,  the  jury- 
men were  certainly  entitled  to  infer  that  the  deceased  was 
moving  forward  at  the  moment  when  he  first  either  saw,  or, 
by  looking  up  the  line  could  possibly  have  seen,  the  lights 
of  the  down-train,  and  that  it  was  then  already  so  close  to 
him  as  to  make  it  very  difficult,  and  perhaps  impossible,  for 
24  Eng.  Rkp.  94 
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1192]  him  to  stop  before  it  struck  *him,  I  do  not  think 
it  would  be  consistent  with  that  evidence  to  suppose  that  he 
could  have  gone  forward  after  seeing  those  lights,  under  the 
idea  of  getting  across  before  the  express  train  came  up. 

His  companions  were  more  favorably  placed  than  he  was 
for  the  purpose  of  seeing  and  hearing  the  approaching  train ; 
and  yet  two  of  them  (John  James  Slattery  and  Farrelly) 
said  that  they  neither  saw  nor  heard  it  till  it  was  quite  close 
upon  them,  and  that,  being  themselves  about  to  cross,  they 
narrowly  escaped  the  fate  of  their  friend;  the  one  being 
pulled  back  only  just  in  time  by  Darcy,  and  the  other  see- 
ing it  when  just  at  the  Dodder  Bridge.  "The  thing,"  he 
says,  "was  so  quick."  Darcy,  the  third  of  the  party, 
looked  up  the  line,  and  "thought  he  saw  something "  at 
the  distance  of  about  300  yards,  but  "  was  not  quite  sure," 
and  "waited."  It  was  not  until  it  came  to  the  Dodder 
Bridge  that  he  "  knew  it  by  the  rumbling,"  and  "could  see 
it  quite  plain."  It  travelled  (according  to  Rossiter,  who 
drove  ,it)  at  the  rate  of  twenty-eight  to  thirty  miles  an 
hour ;  and  would,  therefore,  take  not  more  than  twenty 
seconds,  or  thereabouts,  to  run  300  yards.  Mulholland, 
Wheelan,  and  Gallagher  (all  servants  of  the  company)  said, 
in  eflfect,  that  the  up-train  had  hardly  stopped  when  the 
express  train  went  by ;  and  the  deceased,  according  to  Far- 
relly, "reappeared  at  the  tail  of  the  (up)  train,  coming 
down  the  slope  which  led  from  the  platform  on  the  south 
side  to  the  crossing,"  at  the  moment  when  that  train  came 
to  a  standstill.  Darcy  said  that  when  he  first  observed  the 
express  train,  at  about  300  yards  distance,  "deceased  was 
on  the  opposite  side,  hid  from  view ;"  and  added,  "  When 
I  first  saw  the  red  light  approaching,  the  deceased  had  not 
appeared  at  the  tail  of  the  train."  John  James  Slatterv 
said  that  "a  person  standing  where  the  deceased  was" 
(when  he  raised  his  hand  and  beckoned  to  them)  "could  not 
see  a  train  approaching  from  Dublin,  so  long  as  the  Kings- 
ton train  remained  in  the  position  it  then  was."  The  space 
between  the  up  and  down  tracks,  according  to  the  com- 
pany's engineers,  was  6  ft.  9  in.  wide,  leaving  only  3  ft.  3  in. 
clear  when  two  carriages  were  passing  each  other. 

I  should  myself,  if  I  were  a  juryman,  have  inferred  from 
such  evidence  that  the  deceased  first  saw,  and  came  in  con- 
tact with,  the  express  train  at  one  and  the  same  instant  of 
1193]  time.  And  all  *the  facts  which  I  have  mentioned 
seem  to  me  to  have  been  proper  and  material  to  be  sub- 
mitted to  and  considered  by  a  jury  upon  the  issue  of  con- 
tributory negligence. 
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The  cases  of  Wardessi^)  and  Bridges  {^\  in  this  House 
(with  which  that  of  JacJcson(^)is  consistent),  determined,  as 
I  understand  them,  that  a  man  is  not  necessarily  to  be  re- 
garded as  having  caused  or  contributed  to  his  own  death  by 
getting  out  of  a  carriage,  or  by  crossing  a  line  of  railway,  in 
a  msjinev  prima  fade  dangerous  and  imprudent  (from  which 
his  death  actually  followed),  if  there  is  evidence  of  acts  or 
omissions  on  the  part  of  the  company  by  which  he  might 
have  been  put  off  his  guard  and  led  to  suppose  that  he  might 
safely  act  as  he  did.  In  Wanless^s  Case  the  Lord  Chancel- 
lor said  of  the  boy  who  was  killed (*) :  ''It  is  quite  clear  he 
might  have  seen  the  other  train ;  there  is  no  dobbt  about 
that ;  but  the  result  of  this  state  of  facts  only  comes  to  this, 
that  being  brought  upon  the  line  by  the  circumstance  of  the 
gate  being  open,  he  was  placed  in  a  position  which  was  more 
or  less  embarrassing,  and  he  did  not  use  his  faculties  as 
clearly  as  he  might  nave  done  under  other  circumstances." 
Mutatis  mviarmiSy  I  should  say  the  same  here : — I  am  not 
satisfied  that  there  was  any  ground  in  that  case  for  saying, 
that  the  deceased  was  "invited"  to  cross  the  line,  except 
in  a  sense  in  which  a  jury  might  be  warranted  by  the  evi- 
dence in  holding  that  there  was  a  similar  "invitation"  in 
this  case  also ;  and  I  even  doubt  whether  the  husband  of 
the  present  plaintiff,  after  he  had  once  begun  to  recross  the 
line,  had  equal  opportunities  with  the  sufferer  in  that  case, 
of  so  usiug  his  faculties  as  to  anticipate  and  avoid  the 
danger. 

I  am,  for  these  reasons,  of  opinion  that  the  judgment  of 
the  court  below  was  right,  on  the  only  point  which  is  open 
upon  this  appeal.  I  assent,  however,  not  unwillingly,  to 
the  proposal  of  the  noble  and  learned  Lord  upon  the  wool- 
sack that  the  appeal  should  be  dismissed  without  costs. 

Lord  Coleridge  :  My  Lords,  this  case  is  no  doubt  one 
of  great  practical  importance.  There  will  probably  indeed 
not  be  found  any  difference  in  *the  rules  of  pro-  [1194 
cedure  and  principles  of  law,  as  stated  or  relied  upon  by 
any  of  your  Lordsnips,  who  have  considered  and  have  given 
or  are  to  ^ive  judgment  in  it.  Yet  it  will  be  reported,  and 
it  is  certain,  as  the  arguments  at  your  Lordships'  bar  have 
proved,  that  it  will  often  be  referred  to  in  time  to  come,  and 
that  the  facts  ofxit  will  be  elaborately  described,  in  order  to 
be  likened  to,  or  differed  from,  the  facts  of  other  cases  on 

(')  Law  Rep.,  7  H.  L.,  12;  9  Eng.  R.,  1.        (»)  8  App.  Cas.,  198;  24  Eng.  R.,  121. 
(*)  Law  Rep.,  7  H.  L.,  218 ;  9  fug.  R.,        («)  Law  Rep.,  7  H.  L.,  at  p.  16 ;  9  Eng. 
165.  R.,  1. 
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which  arguments  will  arise,  and  in  which  it  will  be  cited  as 
an  authority. 

As  to  the  facts  of  it,  I  have  had  the  advantage  of  reading 
the  opinion  of  my  noble  and  learned  friend  upon  the  wool- 
sack, in  which  thev  are  so  stated  that  I  desire  neither  to  add 
to  nor  to  qualify  his  statement  of  them.  Before,  however, 
proceeding  to  discuss  the  questions  of  law  which  the  facts 
raise  I  will  make  this  only  observation.  Your  Lordships, 
almost  without  exception,  have  expressed  ^rong  dissatisfac- 
tion with  the  verdict  in  this  case,  and  have  intimated  that  if 
it  were  open  to  vou,  as  it  is  not,  to  set  it  aside  as  a  verdict 
against  tne  evidence  you  would  readily  do  so.  The  noble 
and  learned  Lord  upon  the  woolsack  has  spoken  of  the  re- 
sult of  this  litigation  in  language  strong  indeed,  but  I  think 
not  at  all  too  strong  for  the  facts,  and  which  for  myself  I 
should  desire  to  adopt.  No  doubt,  that  a  verdict  being  veiy 
wrong  does  not  show  that  the  jury  ought  not  to  have  been 
asked  for  it ;  but  if  there  are,  as  there  are,  classes  of  cases 
(such  as  those,  e.g.,  in  which  railway  companies  or  infants 
are  defendants)  in  which  juries  are  inclined  to  be  guided 
rather  by  feeling  than  by  law,  it  is  very  important  in  such 
cases  that  no  fear  of  not  properly  respecting  the  functions 
of  a  jurv  as  to  matters  within  their  province,  should  make 
a  judge  hesitate  to  withdraw  from  tne  jury  matters  which 
are  by  law  without  it. 

Two  cardinal  questions  arise  upon  the  facts  of  this  case. 
1.  Was  there  any  evidence  to  go  to  the  jury  of  the  defen- 
dants' negligence  ?  2.  Was  the  contributory  negligence  of 
the  plaintiff  so  proved,  or  admitted,  that  it  became  the  duty 
of  tne  judge  to  direct  a  verdict  for  the  defendants?  It  is 
possible,  I  think,  that  in  one  view  of  the  case,  this  second 
question  does  not  arise,  at  least  as  a  separate  question. 

Now  it  is  admitted  that  in  order  to  justify  a  case  being 
submitted  to  the  jury,  there  must  be  evidence  of  negligence 
119t5]  on  the  *part  of  the  defendants,  and  also  tnat  the 
negligence  in  fact  caused  the  injury  complained  of.  It  was 
pointed  out  in  the  course  of  the  argument,  that,  to  the  main- 
tenance of  such  an  action  as  this,  it  is  as  necessary  to  make 
out  the  latter  proposition  as  the  former,  and,  therefore,  in 
order  to  submit  a  case  to  the  jury  there  must  be  evidence  of 
both.  It  is  also  clear  that  if  tne  undisputed  evidence,  or 
the  admissions  in  the  case,  negative  the  latter  proposition, 
the  judge  must  withdraw  the  case  from  the  jury,  because  the 
plaintiff  has  not  satisfied  the  onus  which  lies  on  him.  It 
seems  to  me  to  be  also  clear,  though  I  am  perhaps  not  justi- 
fied in  saying  that  it  is  admitted,  tnat  this  is  the  duty  of  the 


Vol.  III.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  749 

I1.L.(L)         Dublin,  Wicklow  and  Wexford  Railway  Co.  v.  Slattery.  1878 

judge  none  the  less  when  the  undisputed  evidence,  or  the 
admissions  which  negative  the  fact  that  the  defendants' 
negligence  caused  the  injury  to  the  plaintiff,  point  clearly  to 
the  fact  that  the  injury  was  caused  by  the  negligence  of  the 
plaintiff,  or  of  the  deceased,  himself.  The  plaintiff  fails  if 
he  fails  to  show  that  the  defendants  caused  the  wrong,  and 
he  does  so  fail,  if  he  shows  that  he  caused  it,  or  that  the 
deceased  caused  it  himself. 

There  has  been  a  difference  in  the  form  in  which  the  de- 
fence arising  from  the  negligence  of  the  plaintiff  has  been 
usually  pleaded  in  actions  of  this  sort  in  Ireland  and  in 
England.  But  the  difference  in  form  makes  no  difference  in 
principle.  The  onus  on  the  plaintiff  is  the  same  in  both 
countries,  and  the  plaintiff  may  fail  in  Ireland  as  well  as 
here,  to  prove  his  cause  of  action,  by  proving  his  own  negli- 
gence, as  well  as  by  not  proving  the  negligence  of  the  de- 
fendant. 

It  is,  therefore,  I  think  the  duty  of  the  judge  to  withdraw 
the  case  from  the  jury  if  by  the  plaintiff's  own  evidence,  at 
the  end  of  the  plaintiff's  case,  or  by  the  unanswered  and  un- 
disputed evidence  on  both  sides  at  the  end  of  the  whole  case, 
it  is  proved,  either  that  there  was  no  negligence  of  tjie  de- 
fendants which  caused  the  injury,  or  that  there  was  negli- 
gence of  the  plaintiff  which  did. 

I  will,  in  a  moment,  explain  in  what  sense  I  use  the  general 
and  vague  words  "evidence"  and  "proved";  but  before 
doing  so  I  observe  that  the  general  proposition,  as  it  seems 
to  follow  from  undisputed  principles,  so  it  is  not  without 
considerable  authority  to  support  it.  The  case  of  SkeUon  v. 
London  and  North  Western  *Iiailway  Company  (*),  [  II 96 
seems  to  me  a  direct  authority  for  the  proposition  that  the 
question  of  the  plaintiff's  negligence  is  to  oe  considered  by 
tne  judge  in  deciding  whether  there  is  evidence  of  the  lia- 
bility of  the  defendants  to  go  to  the  jury.  I  gather  from 
the  report  of  that  case  (but  my  noble  and  learned  friend, 
who  tried  it  ('),  will  be  able  to  say  with  certainty)  that  the 
defendants  gave  evidence,  and  that  his  direction  to  nonsuit, 
which  was  upheld  by  the  court,  was  given  after  the  whole 
of  the  case  on  both  sides  had  been  heard.  I  have  since 
heard  from  my  noble  and  learned  friend  that  the  defendants 
gave  no  evidence ;  but  it  does  not  really  affect  the  principle 
upon  which  the  case  was  decided.  But  whichever  way  this 
fact  was,  the  judgments  of  Lord  Chief  Justice  Bovill,  of  Mr. 
Justice  Willes,  and  Mr.  Justice  Smith,  all  either  assume  or 
lay  down  in  terms  the  proposition  I  have  stated.     I  think 

0)  Law  Rep.,  2  C.  P.,  631.  («)  Then  Mr.  Justice  Blackburn. 
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also,  bat  with  diffidence  (because  my  noble  and    learned 
friend  opposite  [Lord  Blackburn]  who  was  a  dissentient 
from  the  decision,  intimated  upon  the  argument  a  different 
opinion),  that  the  case  of  Wyatt  v.  Oreat  Western  RcLiZuocLy 
dompany(^)  is  also  an  authority  that  the  court  is  bound  ta 
consider  the  question  of  contributory  negligence  in  deciding 
whether  there  is  evidence  to  go  to  the  jury  of  liability  €>ti  the 
jMUl  of  the  defendants.     Mr.  Justice  WUles  distinctly^  sa jrs 
so  in  Skelion^s  Ca8e(^)\  and  as  WyaWs  Case{')  was   upon 
demurrer  to  a  declaration,  and  holding  as  it  did  the  declara* 
tion  bad,  it  must  be  taken,  I  presume,  as  an  authoritjr  that 
if  the  facts  stated  in  the  declaration  had  been  proved  at 
Nisi  Prius^  the  judge  would  have  been  bound  to  nonsuit. 
Now  the  declaration  stated  negligence  on  the  part  of   the 
defendants,  but  stated  also  conduct  on  the  part  of  the  plain- 
tiff which  the  court  thought  clearly  the  cause  of /the  injary. 
I  own  this  case  seems  to  me  to  have  been  rightly  constraed 
by  Mr.  Jnstice  Willes ;  if  so,  the  case  of  Skelton  v.  Lofuion 
and  North  Western  Hallway  Company  (^)  would  not  stand 
alone. 

It  is,  however,  no  doubt  necessary  to  explain  in  what 
sense  I  speak  of  evidence  and  proof ;  and  here  is  the  real 
difficulty  in  these  cases,  not  so  much  in  finding  a  form  of 
words  to  express  the  l^al  rule,  as  in  practically  applying  to 
1 197]  particular  cases  the  form  *of  words  when  found. 
I  mean  by  "evidence,"  and  "proof,"  the  unanswered  state- 
ments of  witnesses  whose  credibility  neither  side  assails,  and 
on  the  assumed  truth  of  whose  testimony  both  sides  con- 
duct the  case.  And  if  such  evidence  ought  to  show  to  fair 
and  reasonable  men,  either  that  the  defendants  have  not 
done  or  omitted  anything  which  persons  of  reasonable  care 
and  skill  would  have  done  or  omitted,  or  .that  the  plaintiff 
or  the  deceased  has  done  or  omitted  something  which  a  per- 
son of  reasonable  care  or  skill  would  not  have  done  or  omit- 
ted, it  seems  to  be  the  duty  of  the  judge  to  stop  the  case  and 
either  to  nonsuit  or  direct  a  verdict  for  the  defendants  as 
the  case  may  be. 

I  have  used  language  which,  or  the  equivalent  of  which, 
is  to  be  found,  I  believe,  in  cases  of  undoubted  authoritj[— 
cases  which  have  been  described  as  giving  rules  for  the  guid- 
ance of  judges  in  the  performance  of  their  difficult  duty.  To 
roe,  the  entire  uselessness  of  such  rules  as  practical  guides 
lies  in  the  inherent  vagueness  of  the  word  "  reasonable,"  the 
absolute  impossibility  of  finding  a  definite  standard,  to  be 

0)  6  B.  A  3..  709.  («)  Law  Rep.,  2  C.  P.,  at  p.  636. 

C)  Law  Rep.,  2  C.  P.,  681. 
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expressed  in  language,  for  the  fairness  and  the  reason  of 
mankind,  even  of  judges.  The  reason  and  fairness  of  one 
man  is  manifestly  no  rale  for  the  reason  and  fairness  of  an- 
other, and  it  is  an  awkward,  but  as  far  as  I  see,  an  inevi- 
table conseqnence  of  the  rale,  that  in  every  case  where  the 
decision  of  a  jadge  is  overruled,  who  does  or  does  not  stop 
a  case  on  the  ground  that  there  is,  or  is  not,  reasonable  evi- 
dence for  reasonable  men,  those  who  overrule  him  say,  b^ 
implication,  that  in  the  case  before  them  the  judge  who  is 
overruled  is  out  of  the  pale  of  reasonable  men. 

The  same  is  true  of  a  whole  court,  the  decision  of  which, 
in  a  case  of  this  sort,  is  reversed  upon  appeal.  In  this  case, 
if  your  Lordships  should  hold  that  there  was  no  reasonable 
evidence  to  be  left  to  the  jury,  your  Lordships'  reason  must 
differ  from  that  of  six  eminent  men  whom  you  must  hold  in 
this  particular  case  to  have  arrived  at  a  conclusion  not  only 
mistaken,  but  unreasonable.  And  this  might  make  one 
pause ;  but  in  the  case  so  often  referred  to  of  Jackson  v. 
Metropolitan  Railway  Company  ('),  your  Lordships  arrived 
without  hesitation  at  this  conclusion  in  respect  of  five  judges, 
of  whom  I  was  one ;  and  I  am  therefore  relieved  from  any 
difficulty,  *if  the  result  of  my  opinion  should  be,  [119o 
that  there  was  no  reasonable  evidence  on  which  reasonable 
men  ought  to  have  found  a  verdict  for  the  plaintiff,  and 
therefore  that  there  was  none  which  ought  to  have  been  sub- 
mitted to  a  jury.  It  is  indeed  obvious  that  some  such  con- 
clusion as  this  must  always  follow  whenever  the  decision  of 
a  judge  is  overruled  which  turns  upon  the  question  whether 
there  was  or  was  not  evidence  fit  for  a  jury  to  consider. 

Was  there  then  such  evidence  in  this  case !  I  confess  I 
think  there  was  none.  I  need  not  state  the  evidence  in  detail. 
I  should  have  been  quite  satisfied  with  the  statement  of 
facts  given  by  the  Lord  Chancellor  as  to  the  negligence  both 
of  the  defendants  and  of  the  deceased.  But  since  the  prep- 
aration of  these  remarks  I  have  seen  the  opinion  of  my 
noble  and  learned  friend  opposite  (Lord  Blackburn),  with 
whose  description  of  the  conduct  and  utter  negligence  of 
the  deceased  man  Slattery  I  entirely  concur. 

If  it  were  necessary  to  decide  the  case  simply  on  the  ab- 
sence of  evidence  of  any  negligence,  causing  injury,  on  the 
Sart  of  the  defendants,  without  regard  to  the  conduct  of  the 
eceased,  I  should  be  prepared  to  hold  that  there  is  no  such 
evidence.  The  only  evidence  suggested  is  the  evidence 
that  there  was  no  whistling  to  give  notice  of  the  approach  of 
the  express  train.     I  assume  that  there  was  no  whistling 

0)  8  App.  Cas.   198 ;  24  Eng.  R.,  121. 
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(though  in  my  opinion  the  fact  was  clearly  otherwise),  and 
even  on  that  assumption,  I  think  that  the  precautions  taken 
by  the  defendants,  other  than  whistling,  were  sufficient ;  and 
farther,  that  the  evidence  for  the  plaintiff  clearly  proved 
that  the  absence  of  whistling  was  not  the  cause  of  the  ac- 
cident. 

Nor  is  it  to  be  left  out  of  sight  that  the  accident  happened 
at  a  spot  on  which,  as  it  seems  to  me,  the  true  effect  of  all 
the  evidence  is  that  the  deceased  was  at  his  own  risk.  I  do 
not  indeed  think  that  he  was  a  trespasser  in  the  sense  that 
the  company  could  have  maintained  an  action  against  him 
for  crossing  the  line  at  that  spot.  The  conduct  of  the  de- 
fendants had  been  such  that  he  must  be  taken  to  have  been 
there,  if  not  with  their  license,  at  least  with  their  acquies- 
cence. But  the  proper  crossing,  the  crossing'  which  if  he 
had  used,  no  accident  would  have  happened,  was  elsewhere. 
He  therefore  took  the  crossing  cum  periculo^  or,  to  use  a 
favorite  phrase  of  Lord  Campbell's,  Uile  quale;  and  Ican- 
1199]  not  see  *that  the  defendants  in  his  case  violated  or 
neglected  any  duty  which  they  owed  to  a  man  crossing  the 
line  at  that  spot  as  the  deceased  man  did.  This  is  not  in  my 
view  an  unimportant  consideration  in  arriving  at  the  conclu- 
sion that  there  was  no  evidence  to  go  to  the  jury  of  any 
negligence  on  the  part  of  the  defendants  which  caused  the 
inrury. 

J3ut  it  is  not  necessary  to  decide  the  case  on  this  ground 
onlv.  The  true  effect  of  the  unanswered  and  unquestioned 
evidence  as  to  the  conduct  of  the  deceased,  is  given  in  the 
reasons  assigned  by  Mr.  Justice  Keogh,  in  the  Court  of 
Common  Pleas  (*),  for  his  surely  well-founded  doubts,  with 
a  force  and  accuracy  to  which  I  can  add  nothing ;  and  it 
seems  to  me  to  show  beyond  controversy  that  the  deceased 
was  not  only  negligent  but  reckless,  to  show  that  he  was 
where  he  was  without  any  business,  without  any  legitimate 
object,  without  any  precautions ;  and  to  disprove  that  the 
defendants  caused  his  injury  by  proving  clearly  that  he 
caused  it  and  brought  it  on  himself.  This  is  not,  I  think, 
fairly  to  be  described  as  inference  from  the  evidence  and  so 
for  the  jury;  it  is  the  very  evidence  itself  unanswered  and 
unquestioned. 

I  think,  therefore,  that  this  case  should  have  been  with- 
drawn from  the  jury,  and  that  the  plaintiff  should  have  been 
nonsuited,  or  if  she  refused  her  consent  to  a  nonsuit,  that 
a  verdict  should  have  been  directed  for  the  defendants.    I 

{})  Jr.  Rep.,  8  Com.  Law,  638,  689. 
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must  advise  yoar  Lordships  that  the  judgment  of  the  Ex- 
chequer Chamber  should  be  reversed. 

Lord  Blackburn:  My  Lords,  this  cause  came  on  for 
trial  before  Chief  Baron  Palles.  It  appears  from  his  report 
that,  at  the  close  of  the  plain tifTs  evidence,  the  defendants' 
counsel  applied  for  a  nonsuit.  The  Chief  Baron  declined  to 
nonsuit,  but  did  not  then  reserve  any  leave  to  move.  Evi- 
dence was  then  called  for  the  defence,  and  on  the  close  of 
the  whole  evidence,  the  defendants'  counsel  called  upon  the 
Chief  Baron  to  direct  a  verdict  for  the  defendants.  The 
Chief  Baron  declined  so  to  direct,  but,  with  the  consent  of 
the  plaintiff,  reserved  liberty  to  the  defendants  to  move  to 
have  the  verdict  entered  for  them,  if  he  ought  so  to  have 
directed.  Subject  *to  this  reservation,  he  left  the  [1200 
questions  to  the  jnrv,  who  found  for  the  plaintiff,  and  the 
verdict  was  entered  lor  her. 

A  conditional  order  was  obtained  in  the  Common  Pleas  to 
set  aside  this  verdict,  and  to  enter  the  verdict  for  the  defen- 
dants pursuant  to  this  leave,  or  that  there  should  be  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence. 

This  order  was  discharged  by  the  Court  of  Common  Pleas, 
Justice  Morris  delivering  the  judgment,  which  was  agreed  to 
by  Chief  Justice  Monahan — Justice  Keogh  stating  that 
though  he  did  not  dissent  from  the  judgment,  he  was  not  with- 
out the  gravest  doubts,  and  giving  very  powerful  reasons  for 
those  doubts.  There  could  not  be  any  appeal  on  the  ques- 
tion whether  the  verdict  was  against  the  weight  of  evidence, 
and  that  is  not  before  your  Lordships.  But  there  was  an 
appeal  to  the  Exchequer  Chamber  as  regarded  the  point 
reserved. 

Three  judges,  viz..  Chief  Baron  Palles,  Baron  Fitzgerald, 
and  Baron  l)owse,  were  of  opinion  that  the  order  of  the 
Court  of  Common  Pleas  was  right,  and  ought  to  be  affirmed ; 
three,  viz.,  Chief  Justice  Whiteside,  Baron  Deasy,  and  Jus- 
tice Barry,  were  of  opinion  that  it  was  wrong,  and  that  the 
verdict  for  the  plaintiff  ought  to  be  set  aside,  and  a  verdict 
entered  for  the  defendants.  The. court  being  equally  di- 
vided, the  order  was  affirmed,  and  the  appeal  to  your  Lord- 
ships is  from  that  affirmance. 

I  need  hardly  say  that  where  there  is  so  great  a  diversity 
in  the  opinions  below,  the  case  requires  to  be  carefully  con- 
sidered, and  the  reasons  of  the  different  judges  to  be  care- 
fully weighed. 

The  case  was  argued  on  a  former  occasion  at  the  bar  of 
your  Lordships'  House.    I  then  came  to  the  coQclusion  that 
24  Eng.  Rep.  95  wl 
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the  order  should  be  reversed  and  the  verdict  entered  for  the 
defendants,  bat  in  consequence  of  a  difference  of  opinion 
amongst  the  noble  and  learned  Lords  who  then  heard  the 
argument,  it  has  been  re-argued,  and  the  majority  of  the 
noble  and  learned  Lords  who  for  the  first  time  heard  the  ar- 

fument  then,  entertain  a  different  opinion  from  that  which 
formed.  I  need  hardly  say  this  makes  me  diffident.  I 
have  carefully  read  the  opinions  of  all  the  noble  and  learned 
Lords,  and  have  reconsidered  my  opinion,  but  have  not 
been  able  to  change  it. 

I  quite  agree  that  the  duty  and  power  of  a  judge  who 
1201]  presides  *at  a  trial  by  jury  is  not  to  find  the  facts. 
It  is  confined  to  giving  the  proper  direction  in  point  of  law. 
Where  there  is  no  dispute  between  the  parties  as  to  the  trath 
of  any  particular  fact,  or  the  accuracjr  of  any  particular 
witness,  there  is  no  need  to  ask  the  opinion  of  the  jury  on 
that.  For  ^'  the  jury  is  not  to  inquire  as  to  that  which  is 
agreed  on  by  the  parties"  (*).  If  there  is  some  farther  in- 
ference of  fact  which  may  be  drawn  from  the  undisputed 
facts,  it  is  still  for  the  jurymen  to  say  whether  they  will 
draw  that  inference.  It  is  for  the  judge  to  say  whether  they 
can  draw  it.  An  absence  of  dispute  may,  in  my  opinion,  be 
shown  not  only  by  an  express  and  formal  admission,  bnt 
also  by  such  a  conduct  of  the  cause  as  is  equivalent  to  such 
an  admission.  But  with  this  exception  it  is  the  province  of 
the  jury  to  find  the  facts.  The  jurors  are  not  bound  to  be- 
lieve the  evidence  of  any  witness ;  and  they  are  not  bound 
to  believe  the  whole  of  the  evidence  of  any  witness.  They 
may  believe  that  part  of  a  witness's  evidence  which  makes 
for  the  part^  who  calls  him,  and  disbelieve  that  part  of  bis 
evidence  which  makes  against  the  party  who  calls  him,  un- 
less there  is  an  express  or  tacit  admission  that  the  whole  of 
his  account  is  to  be  taken  as  accurate.  And  therefore,  as  a 
general  rule,  no  judge  can  give  an  absolute  direction  to  the 
jury  to  find  a  fact  either  way.  He  can  only  give  it  condi- 
tionally. "If  you  believe  the  evidence  given  by  these  wit- 
nesses, the  law  is  such  that  you  must  find  if  And  here  it 
is  of  great  importance  to  see  on  whom  the  onus  of  proof  lies ; 
for  if  the  state  of  the  case  is  such  that  on  the  admissions 
on  the  record,  and  the  undisputed  facts  given  in  evidence  on 
the  trial,  ,the  onus  lies  on  either  side,  the  jud^e  ought  to  give 
the  direction,  first  that  if  there  are  no  additional  facts  to 
alter  this,  the  jury  ought  to  find  against  that  party  on  whom 
the  onus  now  lies.  And  (according  to  what  the  state  of  the 
evidence  is)  he  should  either  direct  the  jurors  that  if  they 

(1)  Roll  Abr.,  691,  Trial  R.  1,  and  the  authorities  there  cited. 
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believe  the  witnesses,  theJ-e  is  reasonable  evidence  on  which 
they  may  properly  find  facts,  and  draw  inferences,  such 
that  they  may  find  for  the  party  against  whom  the  onus  lies ; 
or  that,  even  though  they  believe  the  whole  of  what  is  sworn 
to,  there  is  no  evidence  on  which  they  can  properly  find  the 
question  for  that  partv  on  whom  the  onus  of  proof  lies,  and, 
therefore,  to  direct  them  to  find  the  verdict  against  that 
*party.  His  direction  either  way  is  subject  to  re-  [1202 
view.  I  quite  agree  that  it  is  not  enough  that  the  balance 
of  testimony  should  be  overwhelmingly  on  one  side,  and 
that  therefore  a  verdict  the  other  way  ought  to  be  set  aside 
as  unsatisfactory.  To  justify  a  direction  to  find  a  verdict 
the  onus  must  be  one  way,  and  no  reasonable  evidence  to 
rebut  it. 

My  Lords,  I  think  the  recent  decision  of  your  Lordships' 
House  in  Metropolitan  Railway  Company  v.  Jackson  (') 
conclusively  establishes  this  doctrine  in  cases  in  which  the 
onus  was  on  the  issue,  as  joined  on  the  record,  on  the  party 
against  whom  the  verdict  was  directed.  I  am  of  opinion 
that  it  is  equally  so  when  a  fact  found,  or  undisputed  at  the 
trial,  has  shif tea  that  onus ;  but  as  that  is,  I  think,  contro- 
verted bv  my  noble  and  learned  friend  on  my  left  (Lord  Pen- 
zance), 1  shall  mention  authorities  which  I  think  support 
my  position. 

In  PolhiU  V.  Walter  (')  the  plaintiflf  in  his  second  count 
alleged  that  the  defendant  falsely  and  deceitfully  repre.- 
sented  that  he  was  authorized  by  one  Hancorne  to  accept  on 
his  behalf  a  bill  drawn  on  Hancorne,  and  so  induced  the 
plaintiff  to  take  the  bill  as  accepted.  To  this  the  old  gen- 
eral issue  was  pleaded.  There  could  not  be  imagined  an  issue 
more  clearly  lying  on  the  plaintiff. 

Lord  Tenterden  in  delivering  judgment  saysC) :  **0n  the 
trial  it  appeared  that  when  the  bill  was  presented  for  ac- 
ceptance Dy  a  person  named  Armfield,  who  was  one  of  the 
Sayees  of  the  pill,  Hancorne  was  absent,  and  that  the  defen- 
ant,  who  lived  in  the  same  house  with  him,  was  induced 
to  write  on  the  bill  an  acceptance  as  bv  the  procuration  of 
Hancorne,  Armfield  assuring  him  that  the  bill  was  perfectly 
regular,  and  the  defendant  fully  believing  that  the  accept- 
ance would  be  sanctioned,  and  the  bill  paid  at  maturity,  by 
the  drawee.  It  was  afterwards  passed  into  the  plaintiff's 
hands,  and  being  dishonored  when  due,  an  action  was  brought 
against  Hancorne.  The  defendant  was  called  as  a  witness 
on  the  trial  of  that  action,  and  he  negativing  any  authority 

(^)  8  App.  Ca«.,  198;  24  Eng.  R.,  121.  (•)  8  B.  A  Ad.,  114. 

(*)  8  B.  <b  Ad.,  at  p.  121. 
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from  Hancorne,  the  plaintiff  was  nonsaited.  I  left  to  the 
jury  the  question  of  aeceit  and  fraud  in  the  defendant,  as  a 
question  of/act  on  the  evidence^  and  the  jury  hann^  n^- 
1203]  tived  all  fraud,  the  ^defendant  had  a  verdict,  lib- 
erty being  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  if  the  court  should  think  the  action  maintainable." 

Lord  Tenterden  afterwards  8^ys(*):  *'If,  then,  the  defen- 
dant, when  he  wrote  the  acceptance,  and  thereby,  in  sub- 
stance, represented  that  he  had  authority  from  the  drawee 
to  make  it,  knew  that  he  had  no  such  authoritv  (and  upon 
the  evidence  there  can  be  no  doubt  that  he  did;,  the  repre- 
sentation was  untrue  to  his.  knowledge,  and  we  think  that 
an  action  will  lie  against  him  by  the  plaintiff  for  the  dam- 
age sustained  in  consequence."  And  the  rule  was  made 
absolute  to  enter  the  verdict  for  the  plaintiff.  I  cite  this 
case  because  the  decision  involves  in  it  two  positions :  first, 
that  the  evidence  (consisting,  apparently,  oi  proof  of  what 
the  defendant  had  sworn  when  a  witness  on  tne  other  trial) 
was,  by  the  course  taken  on  the  trial,  admitted  to  be  trae, 
so  far  that  the  defendant's  knowledge  of  his  want  of  author- 
ity was  not  in  dispute ;  and,  secondly,  that  this  being  not  in 
dispute,  there  was  no  occasion  to  leave  to  the  jury  anything 
on  that,  but  that  the  judge  ought  to  direct  the  jurors  to  find 
the  verdict  for  the  plaintiff  on  that  undisputed  fact,  without 
asking  any  question  of  them,  though  that  verdict  which  the 
jurors  were  directed  to  find  was  one  of  fraud  in  the  defen- 
dant, of  which  the  onus  certainly  at  the  beginning  of  the  trial 
lay  on  the  plaintiff.  Both  positions  seem  to  me  clearly  right. 
I  cite  the  case  because  I  think  the  decision  could  not  ha?e 
been  come  to  unless  the  Court  of  King's  Bench  (consisting 
at  that  time  of  judges  of  the  very  highest  reputation)  had 
affirmed  both  positions. 

The  cases  in  which  the  principle  that  the  onus  may  shift 
from  time  to  time  has  been  most  frequently  applied,  are  those 
of  bills  of  exchange.  At  the  beginning  of  a  trial,  under  the 
old  system  of  pleading,  all  was  put  in  issue  by  the  general 
issue.  Under  that  system  of  pleading  the  onus  was  on  the 
plaintiff  to  prove  that  he  was  holder,  and  that  the  defendant 
signed  the  bill.  If  he  proved  that,  the  onus  was  on  the  de- 
fendant, for  the  bill  imports  consideration.  If  the  defendant 
proved  that  the  bill  was  stolen,  or  that  there  was  fraud,  the 
onus  was  shifted,  and  the  plaintiff  had  to  prove  that  he-gave 
1204]  value  for  it.  This,  as  is  *pointea  out  in  the  judg- 
ment in  Smith  v.  Braine  ("),  depends  not  on  the  allegation, 
under  the  new  system,  on  the  record,  that  there  was  fraud, 

(')  8  B.  «k  AcL,  at  p.  124,  (•)  16  Q.  R,  244. 
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but  on  the  proof  of  it  at  the  trial.  In  Harney  v.  Towers  (') 
the  action  was  by  an  indorsee  from  the  drawer  against  the 
acceptor  of  a  bill.  The  plea  was  that  the  acceptance  of  the 
bill  was  obtained  from  the  defendant  by  the  drawer  and 
others,  in  collusion  with  him,  by  fraud,  and  that  there  never 
was  value  from  the  plaintiff  for  the  indorsement,  and  that 
the  plaintiff  held  the  bill  without  value.  Replication  de 
injuria.  On  the  trial  the  defendant's  counsel  began  and 
gave  evidence  of  fraud  on  the  part  of  the  drawer ;  the  coun- 
sel submitted  that  this  threw  the  onus  on  the  plaintiff  to 
prove  consideration.  The  learned  judge  (Baron  Martin)  was 
of  opinion  that  even  if  fraud  had  been  established,  the  plain- 
tiff was  not  bound  to  prove  consideration,  inasmuch  as  the 
affirmative  of  the  issue  was  on  the  defendant.  The  plain- 
tiff's counsel,  in  consequence,  declined  to  give  evidence  of 
consideration;  the  jury  found  that  the  bill  was  obtained 
from  the  defendant  by  fraud  on  the  part  of  the  drawer. 
The  learned  judge  thereupon,  conformably  to  the  opinion 
he  had  expressed,  directed  a  verdict  for  the  plaintiff,  reserv- 
ing leave  to  the  defendant  to  enter  a  verdict  on  the  plea  of 
fraud.  The  verdict  for  the  plaintiff  was  set  aside,  on  the 
express  ground  that  proof  of  the  fraud  shifted  the  onus  of 
proof.  There  the  fact  was  in  dispute,  and  was  left  as  a  sep- 
arate question  to  the  jury,  and  was  so  found  ;  but  I  appre- 
hend the  result  would  have  been  the  same  if  the  plaintiff's  \ 
counsel  had  admitted  that  the  evidence  showed  that  the 
drawer  was  guilty  of  fraud,  to  which  the.  plaintiff  was  no 

garty,  and  in  consequence  of  that  admission  no  question  had 
een  asked  of  the  jury. 

When,  as  in  the  present  case,  there  is  doubt  as  to  what 
the  proper  direction  in  law  is,  the  judge  ought,  as  far  as 
practicable,  to  put  the  case  in  a  proper  train  for  having  the 
verdict  entered  without  any  new  trial,  according  to  what  the 
law  may  ultimately  be  ascertained  to  be.  Down  to  the  be- 
ginning of  the  seventeenth  centurv  this  coald  only  be  done 
by  finding  a  special  verdict ;  and  unfortunately  there  was 
so  much  technical  nicety  required  in  framing  a  special  ver- 
dict, that  it  required  great  skill,  and  some  *good  [1205 
fortune,  to  be  able  to  raise  the  real  question  on  it.  At  the 
time  I  have  mentioned  a  practice  began  of  the  court  in  banc, 
during  the  first  four  days  in  term,  whilst  the  case  was  yet 
in  the  pa|)er,  of  granting,  in  the  discretion  of  the  judges,  a 
new  trial  if  there  appeared  to  have  been  any  miscarriage  on 
the  trial.  This  was  found  so  very  convenient,  that  what  at 
first  was  only  an  exercise  of  the  equitable  discretion  of  the 

0)  6  Ex.,  656. 
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courts,  became  a  recognized  system  of  law,  and  it  became 
usaal  for  the  judge  to  give  the  direction  which  in  his  opia- 
ion  at  the  trial  was  the  right  one,  reserving  leave  to  enter  the 
verdict  according  to  what  he  ought  to  have  directed.  This 
superseded  special  verdicts  where  it  was  not  intended  to 
carry  the  case  beyond  the  court  in  banc,  and  on  these  reser- 
vations the  court  in  banc  did  not  require  the  same  technical 
precision  which  had  unfortunately  become  requisite  on  a 
special  verdict.  It  looked  to  the  trial  to  see  what  was  really 
in  dispute,  and  what  the  real  point  was;  but  till  a  compara- 
tively recent  period  the  decision  of  the  court  of  first  instance 
was  final.  Ifow,  such  a  reservation  may  be  taken,  as  this 
has  been,  into  a  court  of  appeal,  and  I  think  if  the  reserva- 
tions are  treated  by  the  courts  of  appeal,  not  as  special  ver- 
dicts used  to  be,  having  regard  to  technicalities,  but,  as 
justice  would  seem  to  require,  naving  regard  to  the  substance 
of  what  really  took  place  and  was  agreed  on  at  the  trial, 
special  verdicts  will  fall  into  disuse  altogether.  A  jury,  no 
doubt,  has  the  physical  power  to  find  a  verdict  contrary  to 
the  direction  oi  the  judge,  but  if  that  is  done  it  is  wrong. 
And  when  leave  is  reserved  to  enter  a  verdict  according  to 
what  is  ultimately  determined  to  be  the  proper  direction  in 
law,  it  is  on  the  supjjosition  that  the  jurors  do  their  duty 
and  follow  that  direction.  The  plaintiff  in  this  case  may,  I 
am  afraid,  not  without  some  grounds,  think  that  she  being 
a  widow  with  orphans,  and  the  defendants  a  railway  com- 
pany, she  had  a  phance  that  jury  after  jury  would  find  for 
ner,  whatever  were  the  directions  given,  and  that  she  has 
lost  that  advantage.  But  it  is  one  which  she  ought  not 
to  have  if  the  proper  direction  should  have  been  that  the 
jurymen,  if  they  did  their  duty,  could  only  find  for  the  de- 
fendants. 

What  direction  the  judge  should  give  must  depend,  first, 
npon  what  the  nature  of  tne  controversy  on  the  trial  is.  It 
does  not,  in  my  opinion,  make  any  difference  in  the  duty, 
1206]  either  of  the  *judge  or  the  jury,  in  deciding  that 
controversy,  whether  it  is  raised  by  one  form  of  pleading  or 
by  another.  The  pleadings  are  very  material  in  ascertain- 
ing what  the  controversy  is;  they  are  immaterial  in  deter- 
mining how  that  controversy  is  to  be  disposed  of. 

The  next  matter  on  which  the  propriety  of  the  direction 
depends,  must  be  what  was  the  state  of  the  facts  and  evi- 
dence at  the  time  the  direction  was  given. 

I  think  that  there  is  in  this  case  no  room  for  doubt  as  to 
what  the  controversy  at  the  trial  was.  It  was  a  case  of  a 
collision,  and  in  such  cases  the  principles  of  law  have,  as  far 


Vol  IH]  HOUSE  OP  LORDS  AND  PRIVY  COUNCIL.  759 

H.L.  (1.)         Dublin,  Wicklow  and  Wexford  Railway  Co.  v.  Slattery.  1878 

as  I  know,  always  uniformly  been  agreed  npon,  though 
there  often  has  been  a  great  mfference  of  opinion  as  to  the 
application  of  those  principles  to  the  particular  case.  Those 
who  go  personally  or  bring  propertjr  where  they  know  that 
they  or  it  may  come  in  collision  with  the  persons  or  prop- 
erty of  others,  have  by  law  a  duty  cast  upon  them  to  use 
reasonable  care  and  skill  to  avoid  such  a  collision.  In  the 
judgment  of  Chief  Baron  Palles,  and  on  the  argument  at 
your  Lordships'  bar,  several  cases  were  cited,  such  ^^  Corby 
V.  Hill{'\  where  the  duty  cast  on  the  party  by  law  depends 
on  a  different  principle.  I  do  not  think  it  necessary  to  ex- 
amine these  cases.  In  cases  of  collision,  the  principle  is,  I 
think,  what  I  have  above  stated.  And  the  duty  m  such 
cases  is  reciprocal.  With  two  carriages  or  two  ships  of  equal 
weight,  the  risk  of  damage  if  they  come  into  collision  with 
each  other,  is  abput  equal,  and  the  reciprocity  of  duty  is 
obvious.  Where  a  light  gig  comes  in  collision  with  a  heavy 
wagon,  the  damage  is  likely  to  fall  principally  on  the  light 
gig,  and  if  a  man  comes  negligently  in  collision  with  an  ex- 
press train,  he  will  almost  certainly  be  dashed  to  pieces, 
whilst  those  in  the  express  train  will  very  likely  be  uncon- 
scious that  any  accident  has  happened.  There  is  a  natural 
feeling  in  juries  in  favor  of  the  lignt  gig  or  the  man,  who  will 
suffer  the  chief  damage ;  but  the  duty  cast  by  law  on  the 
light  gig  or  nian  is  the  same  as  that  cast  on  the  heavy  vehicle, 
viz.,  to  use  reasonable  care  and  skill  to  avoid  the  collision. 

But  there  arises  a  farther  question.  It  may  well  be  that 
both  parties  are  guilty  of  a  neglect  of  duty,  and  that  if  either 
had  used  ^reasonable  care  and  skUl  the  collision  [1207 
would  have  been  avoided.  In  such  a  case  the  maritime  law, 
which  is  followed  in  the  admiralty,  apportions  the  joint 
damage.  But  by  the  common  law,  which  is  what  we  have 
now  to  administer,  the  damage  lies  where  it  falls,  and  the 

Slaintiff  who  is  himself  to  blame  cannot  recover  though  the 
efendant  may  also  be  to  blame.  It  is  not  for  us  now  to 
inquire  which  of  the  rules  is  the  more  just  or  expedient. 
The  received  and  usual  way  of  directing  a  jury  as  to  this,  is 
to  say,  that  if  the  plaintiff  could,  by  the  exercise  of  such 
care  and  skill  as  he  was  bound  to  exercise,  have  avoided  the 
consequences  of  the  defendants'  negligence  he  cannot  re- 
cover. I  am  inclined  to  agree  with  Justice  Barry's  criticism, 
and  say,  this  is  not  logicall}^  precise ;  but  in  the  great  ma- 
jority of  cases  in  practice  it  is  quite  reasonable,  and  in  the 
present  case  it  is,  I  think,  a  sufficient  guide.  The  contro- 
versy at  the  trial  then,  in  this  case,  was  whether  this  acci- 

C>  4  C.  B.  (N.9.),  567. 
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dent  was  the  result  of  neglect  of  datj  on  the  part  of  the 
defendants,  and  not  of  neglect  of  duty  on  the  part  of  the 
deceased. 

The  evidence  showed,  beyond  any  controversy,  that  though 
the  railway  company  had  put  up  a  notice  forbidding  per- 
sons to  cross  at  the  place  in  (Question,  yet  for  three  years 
persons  had  been  in  tne  practice  of  crossing  there,  and  that 
the  company  and  the  company^  s  servants  must  have  been 
aware  that  persons  were  likely  to  be  crossing  there.  That, 
I  think,  was  all  that  was  necessary  to  cast  the  duty  on  the 
railway  company  to  use  reasonable  care  and  skill  to  prevent 
a  collision  with  such  persons. 

And  though  I  think  there  is  no  ground  for  saying  that  the 
deceased  knew  that  the  express  train  from  Dublin  was  then 
due,  yet  it  was  beyond  all  controversy  that  he  knew  that 
the  line  was  in  full  working  order,  and  that  trains  might  be 
passing  at  anjr  time.  That  was  enough  to  cast  the  duty  on 
the  deceased,  if  he  chose  to  cross,  to  take  reasonable  precau- 
tions to  avoid  a  collision  with  such  a  train. 

And  inasmuch  as  railway  trains  travel  with  great  speed, 
and  cannot  be  either  stopped  or  turned  at  a  mementos  notice, 
the  precautions  on  the  part  of  the  company  must  consist  iu 
doing  what  is  sufficient  to  warn  persons  that  a  train  is  com- 
ing, whilst  it  is  so  far  off  that  a  person  cannot  yet  have 
1208]  come  on  the  line,  or  got  into  *a  position  of  danger; 
and  the  precautions  to  be  taken  by  the  person  crossing 
must  be  directed  to  ascertaining  before  he  b^ins  to  cross 
that  there  is  no  train  so  near  as  to  make  his  crossing  dan- 
gerous. 

Three  witnesses,  and  only  three,  saw  the  accident.  They 
were  all  called  for  the  plaintiff,  and  all  three  gave  the  same 
account  of  the  accident.  They  all  said  that  they  heard  no 
whistle  from  the  down-train  as  it  passed.  I  agree  that  suck 
evidence  from  persons  who  were  in  a  place  where,  if  a  whis- 
tle was  sounded,  it  must  have  been  heard,  is  reasonable 
evidence  that  it  was  not  sounded.  I  think,  under  such  cir- 
cumstances as  the  present,  it  was  not  of  much  weight,  for 
the  witnesses  who  saw  sucli  a  terrible  accident  and  narrowly 
escaped  from  death  themselves,  were  likely  to  have  their 
whole  attention  concentrated  on  what  they  saw,  and  might 
perhaps  not  hear,  or  more  probably  would  not  recollect 
fiearing,  the  whistle,  however  loudly  it  was  sounded.  But 
the  weight  of  the  evidence  was  for  the  jury,  not  for  the 
judge.  The  defendants'  evidence  was  extremely  strong  that 
there  was  a  whistle.  The  jury  chose  to  disbelieve  the  de- 
fendants' witnesses  ;   or  I  think  more  probably,  though  be- 
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lieving  them,  chose  to  find  for  the  widow  and  orphans  against 
the  railway  company.  I  think  such  a  verdict  was  most  un- 
satisfactory; but,  at  least  at  the  time  when  this  action  was 
tried,  there  could  be  no  appeal  on  that  ground. 

The  witnesses  called  for  the  defence  gave  evidence  from 
which  I  think  the  jury  might  conclude  that  those  who  had 
the  management  of  the  defendants'  trains  always  whistled, 
and  were  directed  by  their  employers  always  to  whistle, 
when  about  to  pass  a  station  or  a  level  crossdng.  In  no  other 
respect  was  the  case,  as  made  by  the  plaintin,  contradicted 
or  added  to  on  the  part  of  the  defendants. 

This  brings  us  to  the  question  which  is,  I  think,  that  on 
which  the  decision  of  the  case  depends,  viz.,  whether  the 
state  of  the  evidence  and  of  the  admitted  facts  on  the  trial 
was  such  as  to  make  it  proper  to  direct  the  jury  to  find  for 
the  defendants. 

It  was  laid  down  in  Ryder  v.  WombwelK^)  that  "there 
is  in  every  case  a  preliminary  question,  which^  is  one  of 
law,  viz.,  whether  there  is  anjr  evidence  on  which  the  jury 
could  proi)erly  *find  the  question  for  the  party  on  [1 20& 
whom  the  onus  of  proof  lies ;  if  there  is  not,  the  judge  ought 
to  withdraw  the  question  from  the  jury,  and  direct  a  non- 
suit if  the  onus  is  on  the  plaintiff,  or  direct  a  verdict  for  the 
plaintiff  if  the  onus  is  on  the  defendant,"  and  this  was  ap- 
proved of  and  adopted  in  this  House  in  the  recent  case  of 
Metropolitan  Railway  Company  v.  Jackson  (').  I  have 
already  given  my  reasons  for  thinking  that  the  expression — 
^'  the  party  on  whom  the  onus  of  pro(H  lies,"  must  mean,  not 
the  party  on  whom  it  lay  at  the  beginning  of  the  trial,  but 
the  'pSLvty  on  whom,  on  the  undisputed  facts,  it  lay  at  the 
time  the  direction  was  given. 

If  in  the  present  case  no  evidence  at  all  had  been  given  to 
show  that  tnere  was  neglect  of  duty  in  the  deceased  occa- 
sioning the  accident,  no  doubt  it  must  have  been  taken  that 
there  was  no  such  neglect  of  duty.  So  far  the  onus  was  at 
the  beginning  of  the  trial  on  the  defendants.  And  it  there- 
fore becomes  necessary  to  inquire  what  difference  that 
makes.  I  think  it  does  make  the  difference  which  is 
pointed  out  by  Chief  Justice  Cockburn  in  ^Uis  v.  Great 
Western  Railway  Company  (').  If  the  facts,  on  which  the 
duty  of  the  plaintiff  would  arise,  are  disputed,  it  is  quite 
possible  that  a  jury  may  disbelieve  the  evidence  which  tends 
to  prove  those  facts.  If,  for  example,  in  the  present  case, 
the  plaintiff's  counsel  had  questioned  the  accuracy  of  that 

0)  Law  Rep.,  4  Ex.,  82.  (■)  8  App.  Cas.,  198,  at  p.  Wf. 

(«)  Law  Rep.,  9  0.  P.,  667.  -^ 

24  Eng.  Rep.  96  ^1* 
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part  of  the  evidence,  of  his  own  witnesses,  that  went  to 
show  that  the  approaching  train  was  visible  to  any  one  who 
looked  np  the  line,  I  think  the  judge  conld  not  have  simply 
directed  the  jury  to  find  for  the  defendants.  His  direction 
could  only  have  been  conditional :  "If  you  believe  that  part 
of  the  evidence."  And  it  may  often  be  prudenl>  in  the  de- 
fendant's counsel  to  make  sure  at  the  trial  that  no  such 
point  as  this  should  be  raised  hereafter,  by  asking  the  judge 
to  take  an  admission  that  there  is  no  controversy  on  that 
part  of  the  case,  or,  if  that  admission  be  refused,  to  take  the 
opinion  of  the  jury  specially  upon  the  fact.  But  In  the 
present  case  it  is  obvious  that  there  was  no  such  contro- 
versy, and  if  it  were  said  that  the  verdict  for  the  plaintiffs 
must  stand,  because  no  formial  admission  of  this  was  asked 
for  and  obtained,  we  should  introduce,  into  a  point  reserved, 
the  technicalities  requisite  in  a  special  verdict,  founded  on 
1210]  the  old  doctrine  that  even  a  *8cintilla  of  evidence 
must  be  left  to  the  jury.  But  if  the  found  or  admitted  fact 
is  such  as  to  shift  the  burthen  of  proof,  I  cannot  think  that 
it  matters  that  the  burthen  of  proof  originally  lay  on  the 
other  side.  And  that  brings  me  to  the  questions  on  which 
I  think  the  decision  of  this  case  really  depends: — 1st  Can 
there  be  a  case  in  which  an  admitted  fact  so  clearly  shows  a 
prima  facie  want  of  reasonable  care  on  the  part  of  the 
plaintiff  causing  the  accident  that  the  judge  ought  to  rule 
that  unless  there  was  proof  of  something  to  excuse  oriustify 
it,  the  jury  ought  to  nnd  for  the  defendant  ?  2d.  Whether 
the  present  is  such  a  case. 

As  to  the  first  of  these  questions,  Lord  Justice  Brett,  in 
delivering  his  opinion  to  this  House  in  Bridges  v.  North 
London  Railway  Company  {^\  savs:  "The  judge,  there- 
fore, before  directing  the  jury  on  the  terms  above  set  forth, 
first  determines  the  following  questions :  Are  there  facts  in 
evidence  upon  which,  if  unanswered,  men  of  ordinary  rea- 
son and  fairness  might  fairly  say  that  the  plaintiff  had  been 
injured  by  some  act  of  commission  or  omission  by  the  de- 
fendants or  their  servants  ?  Are  there  facts  in  evidence  upon 
which,  if  unanswered,  men  of  ordinarv  reason  and  fairness 
might  fairly  say  that  any  such  act  oi  commission  or  omis- 
sion was  such,  as  a  person  of  reasonable  care  and  skill  under 
such  circumstances  would  have  done,  or  omitted  to  do  1  Are 
there  facts  in  evidence  upon  which,  if  unanswered,  men  of 
ordinary  reason  and  fairness  might  fairly  say  that  the  plain- 
tiff had  not,  in  a  manner  contributing  to  the  accident,  done 
anything,  or  omitted  to  do  anything,  which  a  person  of  ordi- 

(»)  Law  Rep.,  7  H.  L.,  at  p.  238. 
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nary  skill  under  the  same  circamstances,  would  not  have 
done  or  woald  have  done  i  ...  If  the  jadge,  not  deciding 
the  final  issues  accordin^'to  his  own  individual  view,  but  de- 
termining according  to  the  propositions  last  laid  down,  holds 
that  there  is  no  evidence  fit  to  oe  left  to  the  jury  on  some  one 
of  the  cardinal  questions  before  stated,  he  must  direct  the 
jury  as  a  matter  of  law  that  there  is  no  case  in  favor  of  the 
plaintiff,  or  he  must  nonsuit  the  plaintiff." 

This  certainly  shows  that  the  learned  judge  thought  that, 
in  a  proper  case,  the  judge  could  withdraw  the  case  from 
the  jury  on  the  last  of  the  three  propositions  he  above  lays 
down.  Eight  out  of  the  nine  judges  in  the  court  below  ex- 
pressly say  that  in  *their  opinion  it  might  be  done,  [1211 
and  Baron  Fitzgerald,  though  he  does  not  say  that  he  agrees 
with  them,  does  not,  at  least  expressly,  dissent. 

My  Lords,  I  quite  agree  that  abstract  propositions  stated 
by  learned  judges,  where  they  do  not  form  the  ground  of 
the  decision,  though  of  weight  as  legal  opinions,  are  not  of  the 
same  weigh  t  as  where  the  propositions  are  laid  down  as 
the  ground  of  a  decision.  They  are  not  so  carefully  consid- 
ered ;  nor  are  the  necessary  qualifications  always  expressed. 
And  the  Attorney-General  for  Ireland,  in  his  able  argument 
at  your  Lordships'  bar,  when  this  case  was  first  argued, 
said  that  he  could  not  find  any  case  in  which  the  decision 
had  been  that  the  judge  might  direct  a  verdict  on  the  ground 
of  the  plaintiff's  want  of  reasonable  care. 

I  think  that  SkeUon  v.  London  and  North  Western  Rail- 
way Company  {^)  is  such  a  case.  There  Lord  Chief  Justice 
Bovill  says  (') :  "  If  the  crossing  was  rendered  dangerous  by 
obstructions  to  the  view,  it  only  made  it  more  incumbent  on 
liim  to  take  due  care.  There  is  no  evidence,  however,  that 
the  deceased  took  any  care  or  caution  whatever ;  when  he 
reached  the  first  line  of  rails  he  could  have  seen  300  yards, 
but  it  appears  from  the  evidence  that  he  did  not  look  either 
to  the  right  or  left,  but  walked  heedlessly  on,  and  it  was 
owing  to  this  want  of  caution  on  his  part  that  the  accident 
occurred." 

Mr.  Justice  Willes  saysQ:  "I  am  of  the  same  opinion. 
I  think  that  the  evidence  snows  that  if  the  deceased  had 
looked  out.  he  might  have  stopped  in  time  and  saved  him- 
self ;  and  the  case  of  Wyatt  v.  Ureal  Western  Railway  Com-, 
party  (^)  shows  that  the  court  is  bound,  in  such  cases  as  the 
present,  to  consider  the  question  of  contributory  negligence 
m  deciding  whether  there  is  any  evidence  to  go  to  the  jury 

Q)  Law  Rep.,  2  C.  P.,  631.  (»)  Law  Rep.,  2  C.  P.,  at  p.  686. 

(«)  Law  Rep.,  2  C.  P.,  at  p.  635.  (*)  6  B.  «k  S.,  709 ;  84  L.  J.  (Q.B.),  204. 
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of  liability  on  the  part  of  the  defendents.  I  should  be  pre- 
pared, therefore,  to  decide  this  case  on  the  grounds  stated 
by  my  Lord,  had  I  not  a  still  clearer  opinion  on  the  other 
part  of  the  case." 

My  Lords,  I  doubt  whether  the  decision  in  Wyait  v.  Qreat 
Western  Railway  Company  Q\  which  was  on  a  demurrer, 
1212]  ^supports  the  doctrine  for  which  it  is  cited,  and  if  I 
am  right  in  that,  it^ro  tanto  diminishes  the  weight  which 
belongs  to  every  opinion  of  that  very  learned  judge  Mr.  Jus- 
tice W  illes. 

Mr.  Justice  Montague  Smith  after  stating  the  facts  as  to 
the  gate  says  ('),  *'That  was  not  sufficient  to  absolve  a  foot- 
passenger  from  the  duty  of  taking  the  ordinary  care  which 
he  would  otherwise  have  been  bound  to  do,  and  it  was  the 
want  of  such  care  on  the  part  of  the  deceased  that  occasioned 
his  death,  and  not  any  deiault  on  the  part  of  the  defendants.'' 
Perhaps  EUis  v.  Oreal  Western  Railway  Company  (')  is  not 
such  an  authority  as  the  Attorney-General  asked  for,  as  it 
may  be  that  the  majority  of  the  court  there  acted  on  the  ab- 
sence of  evidence  of  neglect  of  duty  on  the  part  of  the  defen- 
dants producing  the  accident,  though  Mr.  Justice  Mellor  seems 
to  put  it  on  the  other  ground.  With  that  exception,  if  it  be 
one,  none  of  the  cases  cited  nor  any  cases  which  1  have  found, 
except  that  of  Skelton  v.  London  and  North  Western  Rail' 
way  Company  {*)y  are  cases  in  which  the  doctrine  has  been 
acted  on.  But  there  is  no  case  that  I  can  find  opposed  to 
the  doctrine,  and  it  seems  to  me  clearly  right  on  principle. 

My  Lords,  I  assume  in  what  I  am  about  to  say  that  the 
finding  of  the  jury,  that  there  was  not  any  whistling  on  the 
part  of  the  express  train  (though  I  think  very  much  against 
the  weight  of  evidence),  is  binding.  I  had,  and  still  have, 
some  doubts  whether  as  it  appears  on  the  evidence  that  the 
night  was  clear,  and  that  the  train  had  its  lamps  lighted, 
and  was  visible,  and  was  in  fact  seen  at  quite  a  sumcient 
distance,  the  judge  was  not  bound  to  say  that  the  defen- 
dants had  fulfilled  the  duty  cast  upon  them  by  law,  and 
done  enough  without  whistling,  and  that  if  they  had  done 
enough  they  were  not  liable  because  they  might  have  done 
more.  But  I  think  that  if  the  result  of  the  experience  of 
those  who  have  the  practical  management  of  trains  is  such 
as  to  make  a  particular  precaution  ordinary  and  general,  it 
may  well  be  said  that  a  person  taking  reasonable  care  wonld 
use  that,  precaution.     1  think  therefore  that  I  cannot  say 

(»)   6  B.  &  S.  709;   84  L.  J.  (Q.B),        (»)  Law  Rep.,  9  C.  P.,  651 ;  lOEng.B, 
204  293 

(«)  Law  Rep.,  2  C.  P.,  at  p.  637.  (*)  Law  Rep.,  2  C.  P.,  681. 
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that  the  judge  onght  to  have  directed  the  jury  that  they 
could  not  find  a  want  of  reasonable  care  on  the  part  of  the 
defendants. 

*But  it  seems  to  me  that  the  proper  direction  of  [1213 
the  judge  on  the  rest  of  the  case  ought  to  have  been  that, 
from  the  course  taken  by  the  counsel,  the  jury  might  take 
the  account  given  by  the  three  witnesses  as  correct,  and  that 
it  was  for  the  jury  to  draw  from  it  such  inferences  of  fact  as 
might  legitimately  be  drawn ;  that  if  the  jurors  thought,  as 
perhaps  they  might,  that  the  deceased  did  look  and  see  the 
approaching  train,  and  thought  that  he  might  cross  in  safety 
beiore  the  train  travelling  at  full  speed,  as  he  had  previously 
done  before  the  up-train,  which  was  coming  to  a  standstill, 
then  they  must  find  for  the  defendants ;  for  on  that  supposi- 
tion, as  the  whistle  would  have  done  no  more  than  tell  him 
that  a  train  was  coming,  the  neglect  to  whistle  was  in  no  way 
the  cause  of  the  acciaent.  But  if  they  thought,  as  seems 
the  only  other  alternative,  and  the  more  reasonable  one, 
that  the  deceased  crossed  the  line  without  looking  to  see 
whether  a  train  was  coming,  I  think  the  judge  should  have 
told  them,  as  a  matter  of  law,  that  was  such  negligence  as 
cast  on  the  plaintiff  the  burden  of  proving  that  there  was 
something  to  excuse  the  failure  in  the  deceased  to  take  that 

frecaution  ;  or  that  he  took  some  other  sufficient  precautions, 
do  not  say  that  there  may  not  be  circumstances  which 
would  excuse  him  from  looking,  and  if  there  is  evidence  of 
such  circumstances  that  may  satisfy  the  onus  cast  upon 
him  by  the  admitted  fact  that  if  he  had  looked  he  would 
have  seen.  To  take  an  extreme  case,  we  may  suppose  a 
station  master  saying  to  a  passenger  ^' Cross  the  line  now, 
for  now  it  is  safe  ;  it  may  soon  cease  to  be  so."  I  am  far 
from  saying  that  there  would  be  any  want  of  reasonable 
care  in  tne  passenger  if  he  acted  on  this  without  looking  out 
for  himself;  and  I  think  that  it  would  scarcely  lie  in  the 
mouth  of  the  railway  company,  the  masters  of  that  station 
master,  to  set  up  that  it  was  want  of  reasonable  care.  Wan- 
less  V.  North  mtstern  Railway  Company  {^\  so  much  relied 
on  by  the  plaintiffs  counsel,  was  not  so  strong  and  clear  a 
case  as  I  have  supposed,  but  it  was  similar  in  kind.  The  gates 
being  open,  bv  the  default  of  the  company,  was  an  invita- 
tion to  cross  tnen ;  and  that  circumstance  was  the  ratio  de- 
cidendi of  your  Lordships'  House ;  but  what  I  do  say  is, 
that  in  the  present  case  there  is  no  evidence  of  anything  to 
excuse  the  deceased  from  *taking  this  precaution  [1214 
and  no  evidence  that  he  took  any  other  precaution  at  all. 

(»)  Law  Rep.,  7  H.  L.,  12 ;  9  Eng.  R.,  1. 
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The  statement  of  the  witness  Slattery,  as  far  as  regards  the 
happening  of  the  accident,  is  in  these  terms:    "I  saw  my 
cousin  pass  through  the  Horse  Shoe  Gate,  and  pass  across  the 
line ;  he  reached  the  opposite  platform.     I  then  observed 
the  train  coming  up  from  Kingstown  on  my  left ;  it  was  about 
forty  rods  from  my  cousin.     When  he  reached  the  platform 
on  the  other  side  he  proceeded  towards  the  ticket  office ;  we 
came  up  to  the  Horse  Shoe  Gate  and  got  out  on  the  line. 
The  tram  from  Kingstown  got  between  me  and  my  cousin, 
and  excluded  him  from  our  view ;  it  moved  towards  the  sta- 
tion, and,  as  the  end  of  the  train  came  opposite  us,  the 
down- train  dashed  past  us  ;  the  up- train  was  just  at  a  stand- 
still when  the  down- train  dashed  up ;   I  saw  my  cousin's 
figure  on  the  other  side,  just  at  the  Kingstown  end  of  the 
Tip-train ;  he  raised  his  hand  as  if  beckoning  us  to  him ;  I 
I  was  about  to  advance  to  my  cousin  when  Mr.  Darcy  caught 
me  by  the  arm  and  drew  me  back,  and  the  down- train 
dashed  past ;  I  heard  no  whistle ;  after  deceased  beckoned 
he  advanced  towards  us,  and  as  he  did  so  the  down-train 
caught  him  in  the  centre  of  the  track ;  I  saw  his  body  after- 
wards nine  yards  from  the  turnstile  in  the  Kingstown  direc- 
tion.    The  ticket  office  is  on  the  south  side  ;  to  get  a  ticket 
a  person  at  the  Horse  Shoe  Gate  should  cross  the  line; 
when  deceased  crossed  the  line  towards  us,  the  train  to 
Dublin  was  at  a  standstill;  a  person  standing  where  de- 
ceased was  could  not  see  a  train  ap{)roaching  from  Dublin 
so  long  as  the  Kingstown  train  remained  in  the  position  it 
then  was."     And  the  other  two  witnesses  who  saw  the  acci- 
dent give  the  same  account. 

No  doubt  whilst  the  up-train  stood  where  it  did  the 
deceased,  standing  on  the  platform,  could  not  see  the  ap- 
proaching down-train,  but  I  cannot  think  that  this  furnished 
reasonable  evidence,  or,  indeed,  any  evidence,  of  an  invita- 
tion on  the  part  of  the  company  to  the  deceased  to  cross  the 
line  at  that  time  without  farther  precaution.  They  took  no 
steps  to  hinder  his  crossing,  ana  may  perhaps  be  said  to 
have  permitted  his  crossing,  bu(  that  seems  to  me  all.  Even 
if  the  train  had  stopped  long  enough  to  let  the  passengers 
get  out,  I  doubt  if  it  could  properly  be  said  that  the  prac- 
tice of  the  station  invited  persons  then  to  cross  at  this  spot, 
1215]  *unless  they  were  warned  by  the  porter  who  took 
the  tickets,  to  keep  back.  Perhaps  it  might  be  so  said,  but 
the  evidence  is  that  that  time  had  not  come.  The  up-train 
was  just  at  a  standstill. 

Neither  do  I  think  that  there  is  evidence  that  the  deceased 
heard  no  whistle,  and  that  he  took  a  reasonable  precaution 
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when  he  listened  and  heard  none,  and  so  thought  that  no 
train  was  coming. 

Even  if  the  evidence  had  been  that  he  stopped  and  ap- 
parently listened,  and  heard  nothing,  I  should  say  that  was 
by  no  means  a  reasonable  precaution.  But  the  evidence  is 
all  the  other  way.  There  does  not  seem  to  me  to  be  even  a 
scintilla  of  evidence  that  he  took  this  very  insufficient  pre- 
caution. 

I  make  these  statements  with  due  diffidence,  because  an 
opposite  view  on  both  points  is  taken  by  some  of  the  noble 
and  learned  Lords  who  have  spoken ;  but  such  is  the  opinion 
I  entertain,  and  I  am  bound  to  state  it. 

M^  Lords,  if  it  is  said  that  we  encroach  on  the  province  of 
the  jury  by  saying  that  not  to  look  along  the  line  before 
crossing  it  is  a  circumstance  that,  unanswered,  shows  want 
of  reasonable  care,  I  can  only  answer  by  citing  the  language 
of  the  judgment  in  Ryder  v.  W(mibwelH^\  which  I  think  is 
sound  law,  and  which  mutatis  mutandis  I  think  applicable 
to  the  present  case.  It  is  there  8aid('):  "We  quite  agree 
that  the  judges  are  not  to  determine  facts,  and  thereiore 
where  evidence  is  given  as  to  any  facts  the  jury  must  de- 
termine whether  they  believe  it  or  not.  But  the  judges  do 
know,  as  much  as  juries,  what  is  the  usual  and  normal  state 
of  things,  and  consequently  whether  any  article  is  of  such  a 
description  as  that  it  may  be  a  necessary  under  such  usual 
state  of  things.  If  a  state  of  things  exist  (as  it  well  may), 
so  new  or  so  exceptional,  that  the  ludges  do  not  know  of  it, 
that  may  be  proved  as  a  fact,  and  tnus  it  will  be  for  the 
jury,  under  a  proper  direction,  to  decide  the  case.  But  it 
seems  to  us  that  if  we  were  to  say  that,  in  every  case,  the 
jury  are  to  be  at  liberty  to  find  anything  to  be  a  necessary 
on  the  ground  that  there  mav  be  some  usage  of  society,  not 
proved  in  evidence,  and  not  known  to  the  court,  but  which 
It  is  suggested  that  the  jury  mapr  know,  we  should  in  effect 
say  that  *the  question  for  the  jury  was  whether  it  [1216 
was  shabby  in  the  defendant  to  plead  infancy." 

My  Lords,  it  seems  to  me  if  we  were  to  say  that  judges 
cannot  know  that  it  is  rash  to  cross  a  railway  on  foot,  on 
which  it  was  known  that  trains  were  running,  without 
taking  some  precaution  to  ascertain  that  no  train  was 
coming;  and  therefore  that  a  judge  cannot  rule  that  in  the 
absence  of  evidence  of  something  to  excuse  it,  the  person  so 
crossing  cannot  recover  for  a  collision ;  we  should  in  effect 
say  that  the  question  for  the  jury  was  whether  it  was  not 
shabby  in  the  railway  company  not  to  give  something  to 

(«)  Law  Rep  ,  4  Ex.,  82.  («)  Law  Rep.,  4  Ex.,  at  p.  40. 
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the  widow  and  orphans  of  the  deceased.  I  fear  too  often 
that  is  the  question  really  considered  by  the  jury ;  but  I 
think  it  clear  it  ought  not  to  be  so. 

My  Lords,  in  order  to  avoid  all  chance  of  misapprehension 
hereafter,  I  think  it  better  to  repeat  that  I  do  not  think  that 
the  cogency  or  strength  of  the  evidence  in  support  of  a  dis- 
puted fact  justifies  the  judge  in  directing  the  jury  to  find  it. 
]3ut  I  t^ink  that  when  there  is  an  admission,  either  express 
or  by  the  conduct  of  the  cause,  of  a  fact,  the  judge  is  not 
only  entitled,  but  bound  to  direct  the  jury  to  act  upon  that 
admission. 

Lord  Gordon  :  My  Lords,  I  concur  in  the  judgments 
which  have  been  delivered  by  the  majority  of  your  Lord- 
ships, and  consider  it  unnecessary  to  say  anything  farther 
in  amplification  of  the  views  which  have  been  already  so 
fully  and  clearlv  explained.  I  content  myself  with  stating 
briefly  the  results  of  the  opinion  I  have  formed  aft^r  full 
consideration  of  the  arguments  and  issues  which  I  have  read 
or  heard. 

There  were  two  issues  to  be  tried  in  the  case :  1st.  Whether 
there  was  negligence  on  the  part  of  the  defendants ;  and 
2dly.  Whether  there  was  negligence  on  the  part  of  the  de- 
ceased contributing  to  the  fatal  occurrence  wnich  happened. 
There  was  abundant  evidence  led  on  the  first  point,  particu- 
larly in  regard  to  whistling ;  and  if  the  case  had  stood  on 
the  first  issue  alone,  I  understand  that  none  of  your  Lord- 
ships doubt  that  it  would  have  been  right  to  leave  that  evi- 
dence, as  was  done,  to  the  jury.  I  think  the  weight  of  the 
evidence  was  on  the  side  of  the  defendants,  and  that  the 
1217]  i^ry  should  have  so  found  ;  but  the  jurors  *wer8 
the  proper  arbitrators,  and  were  entitled  to  decide  the  point 
before  tnem  as  they  did. 

But  it  is  said  the  position  of  the  case  is  altered  by  the 
second  issue,  and  that  there  was  evidence  led  on  the  part  of 
the  plaintiff  herself  which  showed  that  the  deceas^  bad 
contributed  to  the  accident  by  his  own  negligence  in  cross- 
ing the  line  without  looking  to  see  whether  it  was  clear,  and 
that,  on  that  evidence,  the  judge  should  have  withdrawn  the 
case  from  the  jury  and  directed  a  nonsuit.  Now  I  am  unable 
to  concur  in  that  view.  The  second  issue  was,  like  the  first, 
a  question  of  fact,  and  there  was  evidence  led  in  regard  to 
it.  I  think  the  evidence  pointed  pretty  conclusively  in  one 
direction,  but  I  think  the  jurors  were  the  proper  persons  to 
deal  with  the  evidence  in  regard  to  this  issue,  as  they  were 
in  regard  to  the  first,  and  that  the  judge  at  the  trial  rightly 
left  the  issue  to  the  decision  of  the  jury.     I  think  a  case  of 
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disputed  facts  ought  not  to  be  withdrawn  from  a  jury 
merely  because  the  evidence  seems  to  the  judge  to  point  all 
in  one  direction.  Whether  the  evidence  be  strong,  or  con- 
flicting, or  weak,  it  is  equally  the  province  of  a  jury  to 
decide  upon  it ;  and  I  think  a^^residing  judge  would  be 
arrogating  to  himself  functions  not  belonging  to  him  if  he 
were,  on  the  trial  of  a  question  of  fact,  to  withdraw  the 
evidence  from  the  jury,  and  to  decide  on  it  himself. 

Where  there  is  no  evidence  to  go  to  the  jury  it  is  proper 
for  the  judge  to  direct  a  nonsuit.  That  was  the  course 
which  this  House  considered  ought  to  have  been  followed  in 
the  recent  case  of  Metropolitan  Railway  Company  v.  Jack- 
son (*).  But  in  my  view  this  case  is  very  different  from  the 
case  of  Jackson.  I  thing  there  was  evidence  in  this  case  on 
both  the  points  raised,  and  that  the  judge  did  right  in 
leaving  the  case  to  the  jury. 

Order  appealed  from  qffirTned^  and  appeal  dismissed 
vyUhout  costs. 

Lords^  Journals^  31st  July,  1878. 

Solicitors  for  the  appellant :  HoVmes^  Anion  &  Ghreig. 
Solicitors  for  the  respondent :  Kynaston  &  Oasquet. 

0)  3  App.  Ca&,  198;  24  Eng.  R.,  121. 

In  the  principal  case  (also  reported  Sntton  v.  N.  Y.  Cent.  R.  R.,  66  N.  Y., 

19  Albany  L.  J.<,  70),  the  party  injured  243  ;    Nicholson  «.  Erie  Railway,  41 

went  to  the  railway  station,  accom-  N.  Y.,  525 ;  Johnson  o.  Boston,  etc., 

panying  a  friend  who  went  to  take  the  125  Mass.,  75  ;  McCarty  v,  Del.,  etc., 

ears,  and  was  therefore,  when  injured,  17  Hnn,   74  ;    Matze   v,  N.  Y.  Cent, 

entitled  to  that  protection  from  negli-  R.  R.,  1  Hnn,  417 ;  Balch  «.  Smith,  7 

gence  on  the  part  of  the  company, or  Hurl.  &   Norm.,   732;    Phil.,  etc.,  o. 

its  employees,  which  the  law  accords  to  Hummell,  44  Penn.   St.   Rep.,    875- 

one  going  upon  its  premises  upon  busi-  880 ;   Delaney  «.  Milwaukee,  etc,  88 

ness  with  it :  12  Eng.  Rep.,  806  note.  Wise,  67  ;  Uargreaves  «.  Deacon,  25 

A  railway  company  owes  to  one  going  Mich.,  1 ;  Maenner  «.  Carroll,  46  Md., 

to  its  station  the  same  degree  of  care  198.                               ' 

it  would  owe  him  as  a  passenger  upon  In  Wisconsin  it  has  been  held  that 

its  cars :  Gordon  o.  Grand  Street,  etc.,  where  a  public  street,  running  north 

40  Barb.,  546;  Hoffman  «.  N.  Y.  Cent.,  and  south,  extended  southward  only 

etc. ,  13  Hun,  589.  to  the  northern  lines  of  the  grounds  of 

See  also  Poucher  «.  N.  Y.  Cent.,  49  a  railway  company,  and  there  was  no 

N.  Y.,    268 ;    Tobin   o.   Portland,  59  access  to  it  from  the   south   except 

Maine,  188,  8  Am.  Rep.,  415,  417  note,  across  those  grounds,  and  both  the  em- 

Where   one  is   crossing  a  railway  ployees  of  the  company  and  the  public 

track  not  upon  a  public  nighway  or  generally  had  been  in   the  habit  of 

crossing,  but  a  place  and  by  a  route  by  crossing  such  grounds   to  and   from 

which  persons  have  been  permitted  by  such  street,  with  the  knowledge  of  the 

the  railway  company,  without  objec-  company  and  without  objection  made : 

tion,  as  a  mere  licensee,  to  cross,  upon  Held,  in  an  action  against  the  com- 

their  own  business,  the  railway  com-  pany  for  injuries   sustained   by  one 

pany  is  not  liable  for  an  injury  inflicted  while  so  passing  over  the  defendant's 

upon  a  person  so  crossing,  from  the  track,  that  the  facts  showed  an  implied 

mere    negligence   of   its   employees  :  license  on  the  part  of  the  railroad  com- 

24  Eng.  Rep.  97 
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pany  to  all  persons  to  pass  over  that 
portion  of  its  grounds,  and  that  it  was 
not  necessary  in  order  to  a  recovery 
that  the  plaintiff  should  show  defend- 
ant guilty  of  gT099  negligence :  Dela- 
ney  a.  Milwaukee  &  St.  Paul  Railway 
Co..  83  Wise.,  67. 

So  in  Pennstlyania  :  A  railroad 
company  leased  a  lot  for  making  side 
tracks  from  its  main  road  to  a  canal 
basin,  and  for  unloading  and  piling 
lumber. 

The  company  had  the  right  to  use  it 
as  most  convenient  for  moving  its  cars. 

The  company  had  the  right  to  detach 
cars  and  send  them  on  without  a  brake- 
man,  out  of  sight  and  around  a  curve. 

This  would  be  different  when,  by 
license  to  others  and  by  sufferance,  they 
permitted  the  public  to  enjoy  a  privi- 
lege of  passage  which  would  bring 
them  into  danger. 

Duties  g^w  out  of  circumstances, 
and  what  in  one  case  would  be  a  proper 
use  of  one*s  rights  may  by  change  of 
circumstances  become  negligence. 

If  an  owner  has  allowed  persons  a 
use  of  his  property,  tending  to  produce 
a  belief  that  it  will  not  be  objected  to, 
and  therefore  to  act  on  the  belief,  he 
is  held  to  exercise  his  rights  in  this 
view,  80  as  not  to  mislead  others,  with- 
out  warning  them  of  his  intention  to 
recall  his  permission. 

Notice  is  required,  to  a  man  who 
acts  bima  Ms;  not  to  him  who  wil- 
fully uses  tuat  to  which  he  pretends  no 
title. 

Persons  who  use  their  property  so  as 
to  hold  forth  an  invitation  to  enter, 
give  license  to  do  so,  e.g.,  innkeepers, 
merchants,  etc. 

Trespass  will  oecome  right  by  suffer- 
ance and  lapse  of  time. 

Parol  license  and  expenditure  will 
estop  without  lapse  of  time. 

The  company  allowed  the  neighbor- 
ing population  to  use  its  tracks  as  a 
way  across  their  lot.  Presumption  of 
a  clear  track  could  not  arise  as  in  other 
parts  of  their  road.' 

Greater  precaution  was  necessary  un- 
der these  circumstances  than  on  other 
parts  of  the  road. 

The  agents  of  the  company  detached 
a  car  and  permitted  it  to  run  down 
grade,  without  a  btakeman,on  tracks 
through  the  lot :  Ueid,  that  this  was 
negligence:  Kay  «.  Pennsylvania  R  R 
Co.,  65  Penn.  S|;.,  269. 


In  Cordell  t>.  N.  Y.  Cent  R.  R  (70 
N.  Y.,  124),  the  court,  in  speaking  of 
Sutton  t^  .N.  Y.  Cent.  R  R.  (66  N.  Y., 
243),  said:  "That  was  the  case  of  a 
mere  licensee,  who  was  permUUd  to 
cross  the  track  for  water,  and  it  was  held 
that  the  company  was  not  required  to 
exercise  the  highest  degree  of  vigilance 
to  prevent  his  being  injured.  In  that 
case  some  empty  cars  were  started  by 
the  wind,  and  ran  a  down  grade  by  their 
own  weight,  and  injured  the  plaintiff. 
It  appeaml  that  if  the  brake  had  been 

{)roperly  set  on  the  cars  they  would  not 
lave  been  started  by  the  wind,  and  we 
held  the  company  not  liable  for  this 
casualty.  Here  the  plaintiff  was  some- 
thing more  than  a  mere  licensee.  The 
place  was  in  some  respects  a  puUic 
crossing,  and  the  plaintiff  had  a  rifht 
to  go  upon  the  track,  and  I  think  tntt 
the  company  owed  him  a  duty  if  the 
place  was  such  that  he  could  not  see 
the  train,  or  otherwise  with  ordinary 
care  know  of  its  approach,  to  have 
exercised  such  care  as  would  have  been 
likely  to  warn  of  its  approach,  or  at 
least  that  it  would  so  manage  the  train 
as  that  it  would  not  be  likely  to  in- 
jure the  plaintiff,  or  others  similarly 
situated." 

.  In  the  case  of  Sutton  «.  N.  Y.  Cen- 
tral, etc.  (66  N.  Y.,  249),  the  court  pat 
its  decision  upon  the  ground  that  the 
car  which  killed  the  deceased  was 
moving  wry  dawiy  down  a  dighUy  de- 
fending grade;  that  ordinarily  do 
danger  could  have  been  sustained  f^;om 
such  a  movement,  and  that  it  was  not 
"negligence  toward  the  deceased  for 
the  brakeman  to  omit  a  precaution, 
which,  if  taken,  would  have  prevented 
the  injury,  when  the  injury  could  not 
reasonably  have  been  anticipated,  and 
would  not,  unless  under  exceptional 
circumstances^  have  happened  from  the 
oniiseUm,** 

The  same  may  be  said  of  Nicholson 
o.  The  Erie  RaUway  (41  N.  T.,  525. 
530),  though  that  case  more  properly 
turned  on  the  fact  that  the  deceased 
might  have  seen  the  approaching  car 
if  he  had  looked,  and  that  the  negli- 
gence of  the  deceased  in  approaching 
and  stopping  upon  the  track  daring  a 
high  wind,  wUh  his  hat  oter  hif  f'lce, 
and  without  looking  up  the  track,  was 
negligence  which  prevented  a  recoverjr. 
Where  one  is  upon  the  cars  or 
premises  of  a  railroad  company  as  a 
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trespasser  or  by  license,  it  is  liable,  if  Han,  484  ;  Siebert «.  Erie  Railway,  49 

its  servants  or  agents  wilfally,  inten-  Barb.,  583. 

tionally  or  wantonly  iniure  him  :  9  See  also  Telfer  «.  Northern,  etc.,  80 
Eng.  Rep.,  224  note  ;  Johnson  v.  Bos-  N.  J.  Law,  194r^  ;  C.  B.,  etc.,  «. 
ton,  etc.,  125  Mass.,  75;  McCarty  o.  Stumps,  65  Ills.,  867  ;  Ellis  v.  Great 
Del.,  etc.,  17  Hun,  74;  Austin  d,  Chi-  Western,  etc.,  10  Eng.  Rep.,  298. 
cago,  etc,  91  Ills.,  85;  Nicholson  «.  It  is  a  rule  of  evidence  that,  ordi- 
Erie  R.  R.  Co.,  41  N.  Y.,  525  ;  Sutton  narily,  a  witness  who  testifies  to  an 
V.  N.  Y.  Cent.  R.  R.,  66  N.  Y.,  248;  affirmative  is  entitled  to  credit  in 
Harty  «.  Cent.  R.  R.,  42  N.  Y.,  468  ;  preference  to  one  who  testifies  to  a 
Matse  «.  N.  Y.  Cent.,  etc.,  1  Hun,  417.  negative,  because  the  latter  may  have 
Negligence  may  be  so  gross  as  to  be  forgotten  what  actually  occurred,  while 
equivalent  to  intentional  mischief :  it  Is  impossible  to  remember  what 
Oreen  o.  Erie  Railway,  11  Hun,  885  ;  never  existed  :  Stitt  o.  Huidekopus,  17 
Kenyon  o.  N.  Y.  Cent.,  5  Hun,  480,  76  Wall.,  884,  898-4  ;  Carroll  v.  Charter 
N.  Y.,  607.  Oak.  10  Abb.,  N.S.,  167,  175,  1  Abb. 
See  also  Isabel  «.  Hannibal,  etc.,  60  Ct.  Appeals  Dec.,  816,  828,  affirming 
Mo.,  475.  40  Barb.,  292;  Bellinger  v.  Eitts,  6 
Where  employees  of  a  railway  com-  Barb.,  280  ;  Dresser  v.  Van  Pelt,  1  Hil- 
pany  testify  the  bell  of  the  engine  was  ton,  816 ;  Bradley  «.  Mutual,  etc.,  45 
rung  or  the  whistle  sounded  on  ap-  N.  Y.,  422;  Chicago,  etc.,  a.  Stumps, 
proaching  a  crossing,  and  by-standera  55111s.,  867  ;  Chicago, etc.,  o.  Shea,  66 
with  equal  facilities  for  hearing  it  if  Ills.,  471  ;  Tour  «.  Tour,  67  N.  C,  298; 
rung  or  sounded,  testify  they  were  lis-  Ralph  o.  Chiciwo,  etc.,  82  Wise,  177 ; 
tening  or  paying  attention  to  see  or  hear  1  Wharton  on  £v. ,  §  415. 
whether  the  bell  was  rung  or  whistle  See  Orser  d,  Orser,  24  N.  Y.,  51 ; 
sounded,  and  it  was  not  the  question  Trustees,  etc.,  D,  Auburn,  etc.,  25  N. 
as  to  whether  the  bell  was  or  was  not  Y.,  422,  reversing  88  Barb.,  148  ;  Ab- 
rung  or  whistle  sounded,  is  a  question  bev  o.  Christy,  &  Barb.,  279  ;  Valton 
of  fact  for  the  jury  :  Ernst  v.  Hudson  «.  National,  etc.,  17  Abb.,  268,  reversed 
River  R.  R.,  85  N.  Y.,  14^15,  19-20,  on  another  point,  4  Abb.  Ct.  App.  Dec., 
25-26 ;  Salter  v.  Utica,  etc.,  59  N.  Y.,  487,  1  Keyes.  21. 
631  ;  Cheney  v.  N.  Y.  Cent.,  etc.,  16  On  a  question  of  evidence  arising 
Hun,  418.  upon  instructions  by  the  owner  or  con- 
Bee  Hays  V.  Miller,  70  N.  Y.,  112 ;  signor  of  goods  to  the  agent  of  the 
Thurber  v.  H.  B.,  etc.,  60  N.  Y.,  881-2 ;  carrier,  for  their  transportation,  it  is 
Carr  v.  N.  Y.,  etc.,  60  N.  Y.,  688;  only  when  the  witnesses — the  owner 
Davis  «.  N.  Y.  Cent.,  47  N.  Y.,  400;  on  one  side  and  the  agent  on  the  other 
Cheney  «.  N.  Y.  Cent.,  16  Hun,  415  ;  — differ,  that  it  becomes  important  to 
Hackford  «.  N.  Y.  Cent.,  etc.,  53  determine  which  of  the  two  is  most 
N.  Y.,  654;  Hoffman  o.  N.  Y.  Cent  likely  (being  equally  credible)  to  re- 
R  R.,  18  Hun,  592-8 ;  Viner  v.  N.  Y.  member  the  instructions  and  aocompa* 
Cent.,  etc.,  50  N.  Y.,  28  ;  Belton  v.  nying circumstances  accurately.  When 
Baxter,  58  N.  Y.,  411;  Metz  v,  the  transactions  in  which  a  person  has 
Second  Av.  R.  R.,  8  Abb.  Ct.  App.  been  engaged  are  not  only  numerous, 
Dec.,  274 ;  Cordell  o.  N.  Y.  Cent.,  etc.,  but  of  a  uniform  character,  the  proba- 
70  N.  Y. ,  128-4.  bility  of  their  being  remembered  would 
Though  as  against  the  positive  testi-  be  very  slight,  unless  attended  by 
mony  of  credible  witnesses,  that  the  something  peculiar  to  some  one  or 
bell  was  rung  or  whistle  sounded,  more  of  them.  When  the  transactions 
there  must  be  something  more  than  are  numerous,  but  not  of  a  uniform 
the  testimony  of  one  or  more  that  they  character,  the  chances  of  their  being 
did  not  hear  it.  It  must  appear  that  remembered  are  very  largely  increased, 
attention  was  directed  to  the  fact  at  Where  the  shipment  by  the  con- 
the  time  :  Cnlhane  v.  N.  Y.  Cent.,  etc.,  signor  was  of  property  in  which  he  or 
60  N.  Y.,  188;  Sutherland 'o.  N.  Y.  his  firm  were  personally  interested, 
C/cnt.,  41  N.  Y.  Superior  Ct.  R.,  17  ;  and  whose  memory  was  directed  to  the 
Baulec  v.  N.  Y.,  etc.,  59  N.  Y.,  355,  bargain  and  instructions  to  the  agent 
865 ;  Chapman  v.  N.  Y.  Cent.,  etc.,  14  of  the  carrier  very  soon  afterwards, 
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and  where   he   swears   positively  to  that  the  witnesses  did  not  hear  a  agnsl 

what  occurred  at  the  time  of  the  bar-  given  by  blowing  the  whistle,  is  not. 

gain  for  the  carriage  of  the  goods  ;  and  as  a  rule,  so  oondusi  ve  as  testimony  of 

the  agent  of  the  carrier,  who  was  ac-  the  same  number  of  witnesses  that thfj 

customed  to  ship  a  very  larfe  quantity  did  hear  it ;  yet  this  rule  may  be  great- 

of  goods  almost  daily,  and  had  no  per-  Iv  modified  in  a  given  case  by  the 

sonal  interest  in  them  further  than  to  character  and  interest  of  the  witnesses, 

see  that  he  performed  his  duty,  and  their  means  of  knowledge  and  manner 

testified  that  he  had  no  definite  recoUec-  of  testifying,  and  other  circumstances : 

tion  of  what  occurred  at  the  time  of  the  Held,  in  Ms  case  there  was  no  such 

bargain,  but  relied  in  part  upon  the  preponderance  of  evidence  against  the 

course  of  business,  upon  the  entry  on  special  finding  of  the   jury  on  that 

his  books,  and  the  way-bill :    Held,  question  as  wm  warrant  a  reversal  of 

that  equal  weight  could  not  be  given  tne  judgment :    Urbanck  v.  C.  M.  ft 

to  such  evidence ;  much  less  could  that  8t.  P.  Ry.  Co.,  47  Wise.,  60. 

of  the  consignor  be  rejected  and  that  Negative  testimony  is  ordinarily  of 

of  the  agent  aidopted  :  Johnson  v.  N.  Y.  less  weight  than  positive,  but  is  not  to 

Cent.  R.  R.  Co. ,  a9  How.  Pr.  R. ,  l!??.  be  disregarded.    The  jury  have  a  right 

When  witnesses  differ  as  to  facts,  to  consider  it,  and  where   a  witness 

the  jury  should  consider  which  had  testifies  that  he  was  in  a  position  to  see 

the  best  means  of  knowledge — which  the  whole  transaction,  and  as  to  certain 

were  most  likely  to  be  mistiuken.    As  a  things  testified  to  by  another  witness, 

general  rule,  it  is  safer  and  better  for  states   positively   that   they  did  not 

the  jury  to  reconcile  conflicting  test!-  occur,  and  as  to  other  things  that  he 

mony  upon  the  theory  that  the  wit-  did  not  see  them,  there  is  such  a  con- 

nesses  on  both  sides  intended  to  testify  tradiction  as  would  justify  the  jury  in 

truly,  rather  than  upon  a  theory  that  discrediting  or  disregarding  the  evi- 

woidd  involve  the  finding  that  on  one  denoe  of  either  of  the  witnesses :  Brsd- 

side  or  the  other  they  had  committed  ley  v.  Mutual  Life  In&  Co.,  45  N.  Y., 

perjury.     And  as  a  general  rule,  other  423. 

things  being  equal,  affirmative  testi-  The  negative  testimony  of  witnesses 

mony  is  entitled  to  more  weight  than  familiar  with  a  certain  commodity,  who 

negative  testimony :  Bates  «.  Cilley,  47  have  long  dealt  in  it,  that  they  never 

Verm.,  2.  saw  any  of  a  special  brand,  may  be 

On  the  trial  of  an  action  against  a  weighed  against  testimony  of  another 

city  to  recover  for  an  injury  received  witnessthathehadseenit,  indetenoin- 

f rem  a  defect  in  a  culvert,  the  court  ing  whether  such  brand  existed  and 

instructed   the  jury,  "that    positive  was  known  in  the  market:  .Pollen  v. 

evidence  is  entitled  to  more  weight  Le  Roy,  10  Bosw.,  88,  affirmed  90  N. 

than  negative  evidence  ;  and  that  if  Y. ,  549. 

twelve  men  were  in  a  room  where  A  party  who  received  money  at  a  bank, 
there  was  a  clock,  and  one  of  them  withoutcountinf  it  himself,  brought  an 
should  swear  he  heard  the  clock  strike,  action  against  the  bank  to  recover  for 
and  the  eleven  should  swear  they  did  an  alle^d  mistake,  in  paying  him  a 
not  hear  it  strike,  then  the  jury,  in  less  sum  than  was  intended.  The  de- 
such  a  case,  should  give  a  judgment  ficiency  was  not  discovered  until  the 
for  one  agaipst  the  eleven ;  and  if  second  day  after  the  money  was  re- 
Henry  Alfred  and  Mrs.  Gibson  swear  ceived,  the  party  all^^g  the  mistaise 
they  saw  a  hole  in  the  culvert  in  ques-  having  in  the  meantime  paid  out  and 
tion,  and  twice  as  many  witnesses  received  different  sums : 
equally  as  credible  say  they  did  not  Held,  it  was  error  to  refuse  to  instract 
see  holes  in  the  culvert,  then  positive  the  jury,  on  behajf  of  the  bank,  that  in 
evidence  should  betaken  by  the  jury":  estimating  the  credibility  of  the  two 

Held,  that  the  instruction  was  objec-  witnesses,  the  plaintiff,  and  the  officer 

tionable,  and  not  apt  as  an  illustration,  of  the  bank  who  paid  him  the  money, 

as  it  omitted  the  element  of  the  reason-  and  probability  as  to  which  of  them 

ableness  of  the  fact  testified  to  :   City  made  the  mistake,  the  latter  in  count- 

of  Greenville  v.  Henry,  78  Ills.,  150.  ing  or  the  former  in  taking  proper  care 

While  in  actions  for  injuries  from  of  the  money  after  he  received  it,  the 

trains  at  railroad  crossings^  testimony  jury  might  take  into  consideration  their 
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appearance  on  the  stand,  their  bosiness  2.  Held  again,  in  cases  of  rape,  the 
competencj,  care  and  habits,  as  dis-  question  ol  gailt  or  innocence  shoold 
closed  by  the  evidence  :  First  Nat.  not  be  measured  arbitrarily  by  the  char- 
Bank  V,  Uaight,  55  Ills.,  191.  acter  of  the  proof,  whether  positive  or 

Where  a  party  was  indicted  for  rape,  negative,  direct  or  circumstantial,  but 

and  the  evidence  consisted  of  the  pros-  by  the  weight  of  the  proof  ;  that  all  the 

ecutriz,  who  testified  she  and  her  hus*  facts  should  be  submitted  to  the  jury 

band  went  together  to  see  the  defen-  under  the  charge  of  the  court,  stating 

dant,  a  physician,  apd  she  went  into  the  law  in  regara  to  what  was  necessary 

an  adjoining  room  to  that  her  husband  to  establish  the  accusation,  and  the  jury 

was  in,  the  doctor  tried  to  kiss  her,  took  should  be  left  to  consider  tiie  whole  evi- 

her  by  the  hand  and  led  her  out  of  this  dence  to  ascertain  the  guilt  or  innocence 

room  into  a  small  bedroom  for  the  pur-  of  the  prisoner :  Tunis  a.  State,  42  Ga. , 

pose  of  medical   examination,  where  478. 

the  crime  was  committed,  and  that  Where  the  court  charged  the  jury 

she  resisted  with  aU  her  strength,  and  that  "the  witness  who  swears  posi- 

Bcreamed  more  than  once  at  the  top  tively  that  a  certain  state  of  facts  is 

of  her  voice ;  and  five  witnesses  were  true,  is  entitled  to  more  weight  than  half 

close  by  the  room,  one  in  a  bath  with  a  dozen  others  who  cannot  swear  posi- 

only  a  partition  between,  all  near  to  tively,  but  who  testify  that  they  do  be- 

the  room,  passing  and  repassing,  and  lieve  them  to  be  true : "  Held,  that  it 

heard  no  noise  or  screams,  and  saw  her  was  a  charge  upon  the  weight  of  evi- 

oome  out  of  the  room,  and  testified  that  denoe  and  prohibited  by  statute  (Pas- 

they  saw  no  appearance  of  anything  ehal's  Dig.,  art.  1464) ;  that  it  was  an 

unusual,  and  the  court  charged  the  unnecessary  and  improper  interference 

jury  as  follows  :  with  the  province  of  the  jury — a  gra- 

"  It  is  a  rule  that  a  witness  swearing  tuitous  aid  tendered  to  them,  and  should 
positively  to  a  fact,  is  to  be  believed  in  never  appear  in  the  charge  of  a  court : 
preference  to  many  who  swear  negt^  Sparks  v.  Dawson,  47  Texas,  139. 
tively  to  the  same  fact,  that  is,  that  The  rule  in  respect  to  the  relative 
they  did  not  see  or  hear  it.  If  the  ex-  value  of  positive  and  .negative  testi- 
istence  of  a  fact  be  sworn  to  by  one  mony  is  inapplicable  to  the  case  where 
credible  witness,  and  many  other  wit-  one  party  to  a  verbal  lease  testifies  that 
nesses,  who  were  in  a  situation  to  see  it  did,  and  the  other  that  it  did  not,  Con- 
or hear  it,  testify  that  they  did  not  see  tain  a  certain  grant :  Sobey  «.  Thomas, 
or  hear  it,  or  know  that  it  transpired,  89  Wise.,  317. 

you  are  bound  to  regard  the  testimony  Where  it  is  probable  that  a  jurv's 

given  by  the  witness  who  swears  posi-  mind  would  be  warped  against  the  de- 

tively ,  in  preference  to  those  who  swear  fendant  (a  corporation),  and  where  the 

BM^ively."  proof  is  clear,  the  court  should  not 

Held,  while  the  general  rule  is,  that  nesitate  to  withdraw  the  question  of 

other  things  being  equal,  positive  evi-  negligence  from  them,   so  that  they 

dence  preponderates  over  negative  evi-  may  not  be  allowed  to  speculate  or 

dence,  the  charge  of  the  court  was  compromise  on  clear  questions  of  fact, 

error,  under  the  facts  of  this  case,  in  especially  where  those  questions  are  so 

stating  the  rule  too  strongly  ;  that  the  transparent  that  the  court  can  apply 

jury  were  bound  to  regard  the  testi-  the  law  without  their  aid  :  Thrings  a. 

mony  of  the  positive  witness  in  prefer-  Central  Park  R.  R.  Co.,  7  Rob.,  616  ; 

enoe  to  those  who  testified  negatively,  Baulec  «.  N.  Y.  Cent  &  H.  E.  R.,  59 

for  circumstances  may  outweigh  posi-  N.  Y.,  865  ;  Sutherland  «.  N.  Y.  &  C. 

tive  testimony.  R.  R.  Co.,  41  N.  Y.  Supr.  Ct.  Rep.,  28. 
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[HOUSE  OF  LORDS.] 

1218]  *Emile  Erlanger  and  Others,  Api^ellants;  and 
The  New  Sombrero  Phosphate  Company  and  Others, 
Respondents  (*). 

CcmpoMf — Pr<nnoier% — pytudary  PotiUan — Coneealmeni  of  Material  FacU. 

Persons  who  purchase  property  and  then  create  a  company  to  purchase  from  them 
the  property  -they  possess,  stand  in  a  fiduciary  position  towards  that  company,  and 
must  faithfully  state  to  the  company  the  facts  which  apply  to  the  property,  and  wonld 
influence  the  company  in  deciding  on  the  reasonableness  of  acquiring  it. 

A  "  syndicate ''  (or  partnership)  of  persons,  of  which  one  E.  was  at  the  head,  pur- 
chased from  the  official  liquidator  of  an  insolvent  company  an  island  said  to  cont^n 
valuable  mines  of  phosphates.  E.,  who  managed  the  ousiness  of  this  purchase,  pre- 
pared to  get  up  a  company  to  take  over  the  island  and  to  work  the  mines.  He 
named  five  persons  as  directors.  Two  were  abroad.  Of  the  three  others,  two  of 
the  proposed  directors  were  persons  entirely  under  his  control,  and  wercf  furnished 
by  him  with  the  shares  which  were  set  forth  in  thfr  memorandum  of  association  as 
necessary  to  qualify  for  the  office  of  director.  One  of  these  two  persons  appeared  to 
have  acted  as  a  business  agent  for  E. ;  the  other  was  a  private  friend  of  E.  The  sale 
of  the  island  was  made,  nominally,  by  a  person  who  had  really  no  interest  in  the 
island,  and  was  made  to  the  director  who  was  the  business  agent  of  E.,  and  who  ap- 
peared as  the  purchaser  for  the  company.  The  two  directors,  with  whom,  throosrh 
£.'s  arrangement,  a  third  person  D.  (one  entirely  uninformed  on  the  subject  of  the 
original  purchase,  and  the  subsequent  sale),  was  associated,  assuming  to  act  as 
directors  of  the  company,  accepted,  on  its  behalf,  the  purchase.  A  prospectus  was 
issued,  giving  a  very  favorable  account  of  the  scheme.  Many  persons  took  shares. 
At  the  first  meeting  of  shareholders,  D.  took  tha  chair  as  a  director.  Being  anea- 
tioned  by  a  shareholder  as  to  certain  rumors  relating  to  the  purchase  of  the  isuind 
and  its  price,  on  the  first  sale,  and  then  on  its  resale  to  the  company,  D.  avowed  his 
want  of  knowledge,  but  declared  his  belief  in  the  goodness  of  the  scheme.  The  real 
circumstences  of  the  sale  and  purchase  were  not  disclosed  to  the  shareholders,  hot 
the  purchase  of  the  island  was  adopted  by  the  shareholders  then  present.  This  was 
in  February,  1872.  In  June,  1872,  there  was  a  general  meeting  of  the  shareholders. 
The  rumors  before  referred  to  had  become  stronger,  and  a  committee  of  investigation 
was  appointed;  on  the  receipt  of  whose  report  in  August,  1872,  the  original  directors 
were,  at  a  public  meeting,  removed,  and  a  new  set  of  directors  appointed,  wiih 
power  to  take  measures,  <kc.,  for  the  benefit  of  the  company.  The  new  directors 
entered  into  a  correspondence  with  the  vendors  of  the  island,  which  terminated  in 
1219]    ^nothing,  and  a  bill  was,  in  December,  1872,  filed  to  resdnd  the  contract : 

J/eldf  that  the  contract  could  not  be  sustained,  but 

Dtib.  The  Lord  Chancellor  (Lord  Cairns),  whether  there  had  not  been,  on  the 
part  of  the  company,  such  delay  in  coming  for  relief  as  to  constitute  laches  that 
deprived  the  company  of  the  title  to  obtain  it. 

Observations  on  the  duty  of  promoters  of  a  company. 

This  was  an  appeal  against  a  decision  of  the  Coart  of 
Appeal  which  had  reversed  a  decree  of  Vice-Chancellor 
Malins  C). 

Sombrero  is  a  small  island  in  the  West  Indies,  which  was 

(^)  Affirming  21  En^.  Rep.,  798.  the  facts,  of  which  a  summary  is  here 

(•)  6  Ch.  D.,  73;  21  Eng.  R.,  798,  where    given,  are  fully  set  forth. 
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the  property  of  the  Crown,  but  had  been  leased  out  by  the 
Crown  for  twenty-one  years  from  March,  1866,  at  a  rent  of 
£1,000  a  year.  The  lease  had  been  assigned  to  a  company 
called  *'Tlie  Sombrero  Company,"  the  business  of  which 
was  to  work  the  beds  of  phosphate  of  lime  with  which  the 
island  abounded.  The  company  got  into  difficulties,  and 
was  ordered  to  be  wound  up ;  and  the  lease,  constituting  the 
most  valuable  part  of  the  assets,  was  ordered  to  be  sold. 
Mr.  Chatteris  was  the  official  liquidator,  and  he  fixed  the 

¥rice  of  £65,000  for  it.  The  appellants,  together  with  one 
homas  Westall,  formed  what  was  called  a  syndicate  (in 
this  instance  meaning  a  special  partnership),  for  the  pur- 
pose of  purchasing  it.  It  was  purchased  at  the  price  put  on 
It  by  Mr.  Chatteris,  after  the  syndicate  had  ofltered,  out  in 
vain,  a  smaller  price  for  it.  The  purchase  was  effected  by 
a  provisional  contract  on  the  30th  of  August,  1871,  though, 
in  consequence  of  the  sale  being  made  under  the  order  of 
the  Court  of  Chancery,  it  could  not  be,  as  a  matter  of  form, 
concluded  at  that  time.  The  appellants  having  thus  become 
the  purchasers  of  the  lease  desired  to  sell  it  again  and  ob- 
tain a  profit  on  the  resale ;  and  with  that  view  to  get  up  a 
company  to  purchase  it  and  work  the  mines.  '  ^ 

Erlanger,  a  Paris  banker,  was  the  chief  of  the  syndicate, 
and  his  firm  managed  its  pecuniary  transactions.  On  the 
16th  of  September,  1871,  the  following  circular  letter  was 
written  to  the  different  members  of  that  body,  "We  have 
formed  a  syndicate  for  the  amount  of  £60,000,  for  the  pur- 
chase of  the  island  of  Sombrero,  including  the  stores.  You 
are  interested  in  the  transaction  for  £  ,  for  which  we 

beg  you  will  send  us  a  check,  as  we  *have  to  pay  [1220 
the  money  into  court."  This  note  was  signed,  '*  jEmile  Er- 
langer &  Co."  The  checks  were  sent,  and  the  money  paid 
into  court,  the  banking  firm  being  stated  on  the  list  as  hold- 
ing an  interest  in  the  purchase  for  **  £18,430."  The  qualifi- 
cation of  a  director  was  to  be  the  possession  of  fifty  shares 
in  the  company. 

A  memorandum  of  association  was  prepared,  and  articles 
and  a  prospectus  were  also  issued.  The  memorandum 
stated,  m  the  usual  way,  the  objects  of  the  company,  which 
were  to  purchase  the  lease  and  work  the  mines.  The  articles 
(among  other  things),  stated  that,  in  the  first  instance,  the 
number  of  directors  should  not  be  less  than  four,  nor  more 
than  seven,  but  that  number  might  be  changed  at  any  general 
meeting.  Two  directors  were  to  "form  a  quorum  for  the 
transaction  of  business."  The  directors  were  empowered 
to  adopt  and  carry  into  effect  the  contract  for  the  purchase 


776  HOUSE  OF  LORDS  AlH)  PRIVY  COUNCIL.  [VoL  ffl. 

1878  Erlanger  v.  New  Sombrero  Phosphate  Company.  H.L.  (EL) 

by  the  company  of  the  island.  The  contract  for  the  pur- 
chase and  the  articles  of  association  were  both  dated  on  the 
sapie  day,  the  20th  of  September,  1871,  and  the  company 
was  registered  on  that  day.  The  contract  for  the  purchase 
by  the  company  purported  to  be  made  between  John  Marsh 
Evans,  as  tne  vendor,  and  Francis  Pavy,  as  the  purchaser 
on  behalf  of  the  company.  This  contract  recitea  the  pur- 
chase by  the  syndicate  of  the  30th  of  August,  but  did  not 
name  the  price  then  given.  The  price  to  the  company  was 
to  be  £110,000,  of  which  £80,000  were  to  be  paid  down,  and 
the  remaining  £30,000  to  be  satisfied  by  fully  paid-up  shares 
in  the  new  company.  The  money  was  to  be  ootainea  by  the 
subscriptions  for  tne  shares,  which  were  to  be  13,000  in 
number,  of  £10  each.  Evans  was  intimate  with  Baron  Er- 
langer, and  appeared  to  act  on  his  behalf ;  Pavy  was  a  person 
who  had  visited  the  island,  and  whose  name  was  intro- 
duced into  the  business  to  represent  the  company  until  the 
contract  should  be  submitted  to  the  directors  and  adopted 
by  them.  The  directors  were  in  the  first  instance  namea  by 
the  syndicate.  The  first  name  on  the  list  of  directors  was 
that  of  M.  Drouyn  de  Lhuys  (^who  was  resident  in  France, 
occupied  witti  the  political  affairs  of  that  country),  the  second 
that  of  Mr.  Eastwick,  M.P.  (then  about  to  start  on  a  voyage 
to  Canada),  the  third  was  that  of  J.  Marsh  Evans  (the  per- 
son named  in  the  contract  as  the  vendor),  the  fourth  was 
that  of  Alderman  Dakin,  then  Lord  Mayor  of  London,  and 
1221]  *^h©  l^st  tJ^a-t  of  Rear  Admiral  Macdonald.  West- 
all,  a  solicitor,  acted  in  the  matter.;  he  was  himself  one  of 
the  syndicate,  but  he  claimed  to  act  in  the  character  of 
agent,  and  demanded,  and  received,  the  sum  of  £600  for  bis 
services.. 

There  wa^  no  distinct  account  of  any  shares  having  ever 
been  held  by  M.  Drouyn  de  Lhuys,  nor  did  he  appear  tx) 
have  attended  any  meeting  of  the  directors  of  the  company, 
or  to  have  taken  any  part  whatever  in  the  business.  Mr. 
Eastwick  was  stated  to  have  received,  as  a  loan,  from  Er- 
langer's  house  the  requisite  number  of  shares  to  constitute 
him  a  director ;  these  he  afterwards  returned,  and  in  Er- 
langer's  affidavit  it  was  left  doubtful  whether  he  ever  took 
his  seat  at  the  board.  He  resigned  his  directorship  at  an 
early  period.  Alderman  Dakin  appeared  to  have  paid  for 
his  shares  and  attended  the  board.  Evans  attended,  as  did 
also  Macdonald ;  both  appeared  to  have  held  shares  given 
or  lent  them  by  Erlanger.  The  first  meeting  of  directors 
took  place  on  the  29th  of  September,  1871.  Three  were  pres- 
ent, Dakin  (who  sat  as  chairman),  Evans,  and  Macdonald. 
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Westall  attended  in  the  character  of  solicitor,  and  produced 
the  deed  for  incorporating  the  company,  and  also  the  con- 
tract of  purchase  for  £110,000,  and  it  was  resolved  *'that 
the  said  contract  be  approved  and  confirmed."  A  pros- 
pectus of  the  intended  company  was  produced.  It  was  in- 
tended to  be  issued  to  the  public.  It  oegan  by  a^  statement 
that  the  contract  for  the  purchase  of  the  island  had  been 
made  by  the  directors,  it  set  forth,  in  the  usual  way,  tb^  ad- 
vantages of  the  concern,  and  gave  the  names  of  the  directors, 
and  contained  some  calculations  assuming  the  form  of  a 
statement  of  past,  and  also  of  anticipated,  profits.  After 
the  publication  of  the  prospectus,  the  number  of  applica- 
tions for  shares  became  considerable. 

The  first  ordinary  general  meeting  of  the  company  took 
j>lace  on  the  2d  of  February,  1872.  At  that  meeting,  pre- 
sided over  by  Sir  T.  Dakin,  a  Mr.  Stephenson  stated  tnat  he 
had  heard  a  rumor  that  what  the  company  was  to  buy  at 
£110,000,  had,  but  a  few  days  before,  teen  sold  to  the  per- 
sons who  were  now  the  vendors  to  the  company,  for  £55,000, 
and  he  alluded  to  a  person,  one  of  the  directors  for  the  com- 
pany, as  one  of  the  persons  who  had  made  the  original  pur- 
chase, observing,  ^U  think  it  was  an  improper  transaction 
that  one  of  the  directors  should  be  both  the  buy^  and  the 
♦seller  of  the  property.    That  requires  a  little  ex-     [1222 

Elanation  on  the  part  of  the  board.^'  Sir  T.  Dakin  said  that 
e  had  heard  some  such  rumors;  that  he  was  told  that 
Mr.  Evans,  with  other  gentlemen,  had  bought  this  fully  a 
month  before  the  company  was  thought  of  or  projected ; 
that  it  appeared  to  him  that  the  contract  between  Evans  and 
Pavy  was  fully  stated  in  the  prospectus,  and  all  those  per- 
sons who  joined  the  company  were  invited  to  look  at  them  ; 
that  whether  it  cost  £50,000  or  £100,000  was  not  material  to 
the  question ;  that  *4t  was  not  bought  by  one  of  our  mem- 
bers. The  gentlemen  was  not  a  director  then,  but  bought 
in  concert  with  other  people,"  adding  that  what  it  was 
bought  for,  he.  Sir  T.  Dakin,  did  not  know. 

The  annual  general  meeting  was  held  on  the  19th  of  June, 
1872;  Mr.  Evans  was  in  the  chair.  The  company  had  not 
been  successful,  and  the  shareholders  passed  resolutions 
appointing  a  committee  of  investigation,  and  adjourned  the 
meeting  to  a  period,  at  first,  of  six  weeks.  The  committee 
reported,  recommending  the  removal  of  the  original  direc- 
tors and  the  appointment  of  others,  with  authority  to  take 
such  proceedings  as  they  might  be  advised  for  the  purpose 
of  recovering  back  the  difference  between  the  sums  given 
on  the  first  and  on  the  second  purchase.  New  directors 
24  Eng.  Rep.  98 
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were  accordingly  appointed  at  a  meeting  of  the  29th  of 
Angust,  1872.  A  correspondence  then  ensued  with  Baron 
Erlanger  and  the  other  members  of  the  syndicate.  Baron 
Erlanger  denied  all  legal  liability,  but  offered  to  give  the 
company  the  benefit  of  the  full  amount  of  profit  wnich  his 
firm  derived  in  cash  and  shares  from  the  transaction.  The 
other  members  of  the  syndicate  did  not  answer. 

On  the  24th  of  December,  1872,  the  bill  in  this  suit  was 
filed  against  Erlanger,  Evans,  Dakin,  Macdonald,  and  others 
(afterwards  amended  by  the  addition  of  all  the  members  of 
the  syndicate,  and  others  representing  interests  therein),  and 
prayed  that  the  contract  of  the  20th  of  September,  1871, 
might  be  set  aside;  that  such  of  the  defendants  as  were 
members  of  the  syndicate  might  repay  to  the  company  the 
£110,000  with  interest,  the  company  deliverin/j  up  the  island 
and  accounting  for  profits  made  by  working  it ;  or  that  the 
members  of  the  syndicate  might  be  ordered  to  repay  the 
difference,  £56,000,  between  the  sum  paid  by  the  syndicate 
and  that  paid  by  the  company. 

1223]  The  answer  of  Sir  T.  Dakin  was  directed  to  ex- 
onerate himself  from  any  imputation  of  having  known  the 
real  facts  and  having  in  any  way  misled  the  company  by 
misrepresenting  them ;  he  had  approved  the  contract  without 
making  any  independent  inquiry  as  to  the  value  or  pro- 
ductiveness of  the  island,  and  had  merely  said  what  he  nad 
heard  from  others.  * 

The  answers  of  the  members  of  the  syndicate  denied  that 
they  stood  in  any  way  in  a  fiduciary  position  towards  the 
company,  insistea  on  the  fairness  of  tne  transaction,  and  im- 

f>uted  tne  failure  of  the  concern  to  causes  over  which  they 
lad  no  control,  such  as  the  conduct  of  the  company  in  worK- 
ing  the  mines  on  the  island.  The  d.elay  of  the  company  in 
claiming  relief  was  also  insisted  on. 

The  cause  was  heard  before  Vice-Chancellor  Malins  in 
March  and  April,  1876,  and  the  bill  was  ordered  to  be  dis- 
missed, but  without  costs.  On  appeal  (the  notice  of  appeal 
being  served  only  on  the  members  of  the  syndicate  or  their 
representatives)  the  contract  was  ordered  to  be  rescinded  as 
to  all  who  were  members,  or  representatives  of  members,  of 
the  syndicate,  the  purchase-money  paid  by  the  company 
repaia,  and,  on  payment  of  the  money  so  ordered  to  be  re- 
paid to  the  company,  the  island  was  to  be  restored  by  the 
company  to  the  syndicate  (*). 

This  appeal  was  then  brought. 

The  case  was  twice  argued,  first  before  the  Lord  Chancel- 

(0  6  Ch.  D.,  73-125 ;  21  Eng^,  R.,  798. 
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lor  (Lord  Cairns),  Lord  Penzance,  Lord  O'Hagan,  Lord 
Blackbarn,  and  Lord  Gordon,  and  afterwards  before  the 
Lord  Chancellor  (Lord  Cairns),  Lord  Hatherley,  Lord  Pen- 
zance, Lord  O'Hagan,  Lord  Selbome,  Lord  Blackbarn,  and 
Lord  Gordon. 

Mr.  Sovihgaie^  Q.C.,  and  Mr.  Benjamin^  Q.C.  (Mr.  Ingle 
Joyce  was  with  them),  for  the  appellants,  contended  that 
the  members  of  the  syndicate  stood  in  no  fidaciary  position 
to  the  company,  bat  were  ordinary  vendors,  who,  having 
purchased  a  property,  were  entitled  to  sell  it  again  at  a 
profit ;  that  the  company  had  ample  means  to  inqaire  into 
and  ascertain  the  valae  of  the  property,  for  that  it  was  well 
known  that  the  island  had  been  sold  under  the  order  of 
the  Court  of  Chancery,  so  that  consequently  the  needful 
information  was  open  to  all  who  chose  to  take  *the  [1224 
trouble  to  acquire  it ;  that  no  fraud  whatever  had  been  prac- 
tised ;  that  the  bill  was  founded  on  charges  of  fraud,  which 
not  bein^  proved,  the  bill  had  been  in  the  first  instance 
rightly  dismissed ;  and  that,  under  the  circumstances  of  this 
case,  the  court  could  not  properly  adjudge  the  rescission  of 
the  contract. 

The  persons  representing  the  company  had  been  guilty  of 
laches,  which  entirely  disentitled  the  company  to  the  relief 
sought  by  the  bill.  The  cases  cited  in  the  courts  below  were 
again  cited,  and  in  addition,  HicJcson  v.  Lombard  (*),  Hey- 
mann  v.  The  European  Central  Railway  Company  ("), 
Parker  y.  McKenna^) ;  DenPs  ancC Forbes^  Cases  (*),  Bag- 
naU  V.  Carlton  (*),  Ooerend  &  Ourney  Co.  v.  Oibb  (•),  Oovers 
Case  {^) J  and  Vigers  v.  Pike{^)^  were  referred  to  and  com- 
mented on. 

Mr.  J,  G,  WhiteTiorne  appeared  for  an  individual  defen- 
dant, but  was  not  heard. 

Mr.  J.  Napier  Higgins^  Q.C.,  and  Mr.  Davey^  Q.C.  j(Mr. 
Alexander  Toung  was  with  them),  for  the  respondents : 
The  members  of  the  syndicate  were  the  purchasers  of  the 
island  from  the  official  liq^uidator;  they  knew  its  history 
and  its  value ;  they  bought  it  for  £66,000,  and  almost  imme- 
diately afterwards  got  up  a  company  and  sold  it  to  that 
company  for  £110,000,  and  they  sold  it  without  giving  any 
information  whatever  to  the  persons  whom  they  induced  to 
become  the  buyers.  Had  they  been  strangers  to  the  com- 
pany, they  might  have  been  entitled  to  get  as  much  profit 

(>)  Law  Rep.,  1  H.  L.,  824.  (»)  6  Ch.  D.,  871 ;  28  Eng.  B.,  1. 

(»)  Law  Rep.,  7  Eq.,  154.  (•)  Law  Rep.,  6  H.  L.,  480. 

(»)  Law  Rep.,  10  Ch.  Ap.,  96;  11  Eng.        (^)  I  Ch.  D.,  182. 
R.,  466.  (»)  8  CL  A  F.,  562. 

(*)  Law  Rep.,  8  Ch.  Ap.,  768. 
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bonght  it  with  the  intention  of  getting  up  a  company  wliich 
should  buy  it  of  them  at  an  increased  price.     Baron  Erlan- 
ger, who  acted  for  the  syndicate,  took  steps  for  that  purpose 
within  a  few  days  of  the  purchase,  and  there  is  no  proof 
that  any  steps  were  even  considered,  much  less  adopted,  for 
dealing  with  the  property  in  any  other  way.     No  time  was 
lost  in  carrying  tliis  intention  into  effect.     The  solicitor  of 
the  syndicate  is  set  to  work — he  prepares  articles  of  associa- 
tion and  a  prospectus.     The  articles  provide  that  five  gen- 
tlemen by  name  shall  be  the  first  directors  of  the  company, 
and  that  any  two  of  them  shall  be  a  quorum  to  bind  the  com- 
pany.    They  also  provide  that  without  any  farther  authority 
irom  the  shareholders,  these  five  directors  or  any  two  of 
them  may  sanction  and  accept,  on  the  part  of  the  company, 
a  certain  contract  bearing  even  date  with  the  articles  for  the 
purchase  by  the  company  of  the  property  in  question.    This 
contract  had  been  prepared  by  the  syndicate  themselves,  and 
was  on  the  face  of  it  a  contract  between  Evans  as  the  vendor, 
and  Pavy,  on  behalf  of  the  fatare  company,  as  vendee. 
Both  Evans  and  Pavy  were  persons  who  had  no  interest  in 
the  property,  and  were  the  nominees  of  the  syndicate,  and 
remunerated  by  them  for  their  trouble.     In  this  contract  the 
syndicate  fixed  their  own  price  at  which  the  future  company 
was  to  buy,  this  price  being  in  round  numbers  double  what 
they  had  given  for  it  some  days  before. 

The  articles  of  association  were  therefore  so  drawn  by  the 
solicitor  for  the  syndicate,  that  the  syndicate  had  it  in  their 
power  to  select,  and  did  select,  the  five  persons,  any  two  of 
whom  were  to  become  the  acting  agents  of  the  company  for 
the  acceptance  or  rejection  of  this  bargain,  by  which  the 
syndicate  were  to  obtain  for  the  property  double  what  they 
had  given  for  it.  In  exercising  this  selection  they  chose 
first  two  gentlemen  of  high  standing,  one  of  whom  resided 
abroad,  and  the  other  of  whom  was  about  to  leave  England 
forthwith  for  Canada,  but  neither  of  whom  would  be  ex- 
pected to  take  part  in  the  decision  as  to  whether  this  bar- 
gain, advantageous  as  it  was  to  the  syndicate,  was  also 
advantageous  to  the  company.  Of  the  other  three  persons 
nominated,  one  (Evans)  was  a  person  residing  in  Pans,  who 
acted  in  the  matter  at  the  desire  of  Baron  Erlanger,  and 
1228]  who  was  remunerated  *by  him  with  the  gift  of  100 
l)aid-up  shares  in  the  company.  Another,  Admii-al  Mac- 
donald,  was  a  personal  friend  of  Baron  Erlanger,  to  whom 
the  office  of  director  was  offered  by  him  as  a  pecuniary 
benefit,  and  an  entrance  into  business  affairs,  while  the 
third,  Sir  Thomas  Dakin,  was  the  Lord  Mayor  of  London, 
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against  whose  capacity,  honesty,  and  independence,  nothing 
can,  I  think,  be  said. 

Of  the  whole  five,  however,  only  two — Sir  Thomas  Dakin 
and,  perhaps,  M.  Drouyn  de  Lhuys — appear,  on  the  29th  of 
September,  1871,  to  have  embarked  their  money  in  the  com- 
pany, and  thereby  obtained  a  bona  fide  and  independent 
interest  in  the  welfare  of  the  company,  sach  as  professed  to 
be  secured  by  the  provision  in  the  articles  ot  association 
that  each'  director  shall  be  the  holder  of  at  least  fifty  shares 
''in  his  own  right."  For  Evans'  shares  were  given  to  him 
by  Baron  Erlanger,  Admiral  Macdonald  was  to  hold  shares 
only  as  trustee  for  Baron  Erlanger,  and  Mr.  Eastwick  never 
had  any  shares  except  what  Baron  Erlanger  lent  him. 

The  agents,  then,  who  were  to  have  the  power  of  binding 
the  company  to  the  purchase  in  question,  having  been  thus 
selected  by  the  syndicate,  and  the  articles  of  association 
having  been  signed  by  seven  persons,  all  of  whom  it  wa^ 
admitted  were  connected  witn  Baron  Erlanger  or  other 
members  of  the  syndicate,  some  of  them  being  clerks  of 
these  persons,  the  next  step  was  to  hold  a  meeting  of  the 
directors.  This  was  done  on  the  29th  of  September,  1871. 
It  was  attended  by  Sir  Thomas  Dakin,  Admiral  Macdonald, 
and  Evans.  It  was  also  attended  by  Mr.  Westall,  the 
solicitor  of  the  syndicate,  and  himself  (on .  his  own  part  or 
that  of  his  friends)  a  member  of  the  syndicate.  His  interest 
in  and  services  for  the  syndicate  bad  been  farther  secured 
by  the  promise  of  a  special  fee  of  £500. 

These  three  directors,  without  examination  of  Mr.  Chat- 
teris' accounts,  without  any  report  from  any  competent  per- 
son as  to  the  then  condition  of  the  island,  or  tne  cost  of 
raising  and  shipping  the  phosphate  of  lime,  and,  without 
any  inquiry  into  facts  or  figures,  proceeded  at  once,  under 
the  auspices  of  the  vendors'  solicitor,  to  adopt  and  ratify 
the  proposed  purchase  of  the  island  on  behalf  of  the  com- 
pany, wnich  had  been  completely  formed  and  registered 
*onfy  eight  days  previously,  and  which  became  [1229 
thereby  bound  to  pay  for  the  property  dou*ble  the  sum 
which  had  been  settled  shortly  before  by  the  Vice-Chancellor 
as  its  true  and  marketable  value. 

Can  a  contract  so  obtained  be  allowed  to  stand  %  The 
bare  statement  of  the  facts  is,  I  think,  sufficient  to  condemn 
it.  From  that  statement  I  invite  your  Lordships  to  draw 
two  conclusions  :  first,  that  the  company  never  nad  an  op- 
portunity of  exercising,  through  independent  directors,  a 
fair  and  independent  judgment  upon  the  subject  of  this 
purchase ;  and,  secondly,  that  this  result  was  brought  about 
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by  the  conduct  and  contrivance  of  the  vendors  themselves. 
It  was  the  vendors,  in  their  character  of  promoters,  who  had 
the  power  and  the  opportunity  of  creating  and  forming  the 
company  in  such  a  manner  that  with  adeqaate  disclosures 
of  fact,  an  independent  judgment  on  the  company's  behalf 
might  have  been  formed.     But  instead  of  so  doing  they  us^ 
that  power  and  opportunity  for  the  advancement  of  their 
own  interests.    Placed  in  this  position  of  unfair  advantage 
over  the  company  which  they  were  about  to  create,  they 
were,  as  it  seems  to  me,  bound  according  to  the  principles 
constantly  acted  upon   in  the  courts  of  equity,  if  they 
wished  to  make  a  valid  contract  of  sale  to  the  company,  to 
nominate  independent  directors  and  fully  disclose  the  ma- 
terial facts.    The  obligation  rests  upon  them  to  show  they 
have  not  made  use  of  the  position  which  they  occupied  to 
benefit  themselves ;  but  I  find  no  proof  in  the  case  that  they 
have  discharged  that  obligation.     There  is  no  proof  that 
either  Sir  Thomas  Dakin  or  Admiral  Macdonald  was  aware 
of  the  price  at  which  the  property  had  just  been  brought 
under  tne  authority  of  the  Court  of  Chancery,  nor,  inde^, 
that  they  even  knew  that  the  real  vendors  were  also  the  pro- 
moters of  the  company.    And  there  is  certainly  no  proof 
that  in  the  selection  of  the  directors  who  were  to  be  the 
company's  agents  for  accepting  and  affirming  the  proposed 
purchase,  the  vendors  used  their  power  as  promoters  in 
such  a  way  as  to  create  an  independent  body  capable  of 
acting  impartially  in  defence  of  the  company's  interests. 

A  contract  of  sale  effected  under  such  circumstances  is,  I 
conceive,  upon  principles  of  equity  liable  to  be  set  aside. 

The  principles  of  equity  to  which  I  refer  have  been  Ulus- 
1230]  trated  *in  a  variety  of  relations,  none  of  them  per- 
haps precisely  similar  to  that  of  the  present  parties,  bat  ail 
resting  on  the  same  basis,  and  one  which  is  strictly  applica- 
ble to  the  present  case.  The  relations  of  principal  and 
agent,  trustee  and  cestui  que  trusty  parent  and  child, 
guardian  and  ward,  priest  and  penitent,  all  furnish  instances 
in  which  the*  courts  of  equitv  have  given  protection  and 
relief  against  the  pressure  of  unfair  advantage  resalting 
from  the  relation  and  mutual  position  of  the  parties,  whether 
in  matters  of  contract  or  gift ;  and  this  relation  and  position 
of  unfair  advantage  once  made  apparent,  the  courts  have 
always  cast  upon  him  who  holds  tnat  position,  the  burden 
of  showing  that  he  has  not  used  it  to  his  own  benefit. 

I  have  no  difficulty,  therefore,  in  asking  your  Lordships 
to  assent  to  the  proposition  of  the  Lord  Chancellor,  that  it, 
within  a  proper  time  after  the  completion  of  this  purchase, 
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a  bill  had  been  filed  by  the  company,  the  purchase  must 
have  been  set  aside.  The  question  remains  whether  the 
present  bill  has  been  filed  with  sufficient  promptitude  for 
that  purpose. 

Now,  on  this  question  of  delay,  I  confess  that  I  do  not 
think  it  easy,  guiding  myself  by  any  decided  cases,  to  come 
to  a  conclusion  adverse  to  the  company's  claim.  The  nearest 
approach  to  a  definition  of  the  equitable  doctrine  upon  this 
head  which  is  to  be  found  amongst  the  cases  cited,  is  the 
statement  made  in  the  case  of  The  Lindsay  Petroleum 
Company  v.  Surd{').  Delay  is  there  said  to  be  ''material 
where  it  would  be  practically  unjust  to  give  a  remedy  either 
because  the  party  has  by  his  conduct  done  that  which  might 
fairly  be  regarded  as  equivalent  to  a  waiver  of  it,  or  where 
by  his  conduct  and  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party  in  a  situation 
in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  to  be  afterwards  asserted." 

How  far  the  company  has  brought  itself  by  its  conduct 
within  either  branch  of  this  definition,  I  will  presently  in- 
quire, but  I  think  it  is  clear  that  the  company  having,  in 
the  first  instance,  a  right  to  relieve  itself  from  this  contract, 
which  the  promoters  have  unfairly  fastened  upon  it,  it  is  for 
the  vendors  to  show  affirmatively  that  the  company  has  for- 
feited that  right.  The  *actual  lapse  of  time  before  [1231 
commencing  the  suit  was  not  very  great  Delay,  as  it  seems 
to  me,  has  two  aspects.  Lapse  of  time  may  so  change  the 
condition  of  the  thing  sold,  or  bring  about  such  a  state  of 
things  that  justice  cannot  be  done  by  rescinding  the  contract 
subject  to  any  amount  of  allowances  or  compensations. 
This  is  one  aspect  of  delay,  and  it  is  in  many  cases  particu- 
larly applicable  to  property  of  a  mining  character.  But 
delay  may  also  imply  acquiescence,  and  in  this  aspect  it 
equally  bars  the  plain  tifTs  right,  for  such  a  contract  as  is 
now  under  consideration  is  only  voidable  and  not  void. 

It  conduces,  I  think,  to  clearness  and  to  the  exclusion  of 
a  certain  vagueness  which  is  apt  to  hang  about  this  doctrine 
of  delay  as  a  bar  to  relief,  to  keep  these  two  different  aspects 
of  it  separate  and  distinct  when  the  consequences  of  delay 
come  to  be  considered  in  connection  with  the  circumstances 
of  an  individual  case.  And  so  dealing  with  the  facts  of  the 
present  case,  I  find  myself  unable  to  conclude  affirmatively 
that  it  has  been  made  out  by  the  argument  at  the  bar  that 
either  the  character  of  the  property,  or  the  way  in  which  the 
company  had  dealt  with  it,  dia  in  point  of  fact  preclude  the 

P)  Law  Rep.,  6  P.  C,  221. 
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possibility  of  justice  being  worked  oat  on  the  basis  of  the 
contract  being  rescinded.  If  the  decree  which  has  been 
made  does  not  work  out  the  justice  of  the  case,  it  should 
have  been  pointed  out  in  what  respect  it  fails  to  do  so,  and 
either  an  amendment  of  it  prayed,  or  the  impossibility  of 
such  amendment  clearly  shown. 

The  substantial  question,  therefore,  I  think,  is  whether 
there  was  such  delay  as  fairly  imports  acquiescence. 

It  is  hardly  suggested  that  the  company  or  its  executive 
knew,  or  had  the  means  of  knowing,  the  material  facts  be- 
fore the  meeting  in  February.  That  meeting  was  not  called 
to  consider  any  question  in  connection  with  the  matters 
now  in  controversy.  It  was  spoken  of  as  a  ^^ pro  forma 
meeting,"  and  it  was  attended  by  a  minority  only  of  the 
shareholders.  What  passed  there,  I  think,  showed  that  Mr. 
Stephenson  had  heard  the  truth  about  the  price  at  which 
the  promoters  had  bought,  though  he  had  heard  it  only  as 
a  rumor ;  but  he  does  not  appear  to  have  known  the  circum- 
stances under  which  Evans  and  Macdonald  had  become 
directors,  or  the  fact  that  Westall  was  the  solicitor  for  the 
1232]  promoters,  and  had  received  *£500,  and  many  other 
material  matters.  The  flourishing  prospects,  however,  of 
the  company,  laid  before  the  meeting  by  others,  appear  to 
have  silenced  Mr.  Stephenson,  and  the  matter  was  suffered 
to  drop  without  farther  inquiry  at  the  moment. 

Can  acquiescence  by  the  company  be  inferred  from  the 
doings  of  this  meeting  ?  I  think  not.  The  meeting  was  so  con- 
vened that  a  resolution  in  favor  of  acquiescence  could  hardly 
have  bound  the  company.  How,  then,  could  statements  by 
a  single  shareholder,  coldly  received  as  they  were  by  the 
others  present  in  the  prospects  of  large  profits,  go  farther 
to  bind  the  company  than  a  resolution  would  have  donei 

How  soon,  then,  after  the  meeting  of  February,  can  the 
company  be  said  to  have  known  the  material  facts,  or  such 
of  them  as  would  make  it  reasonably  their  duty  to  investi- 
gate the  matter  if  they  meant  to  take  exception  to  the  mode 
in  which  the  purchase  had  been  effected?  There  are  great 
difficulties  in  the  way  of  shareholders  in  such  a  case.  Those 
of  them  who,  like  Mr.  Stephenson,  conceive  that  the  com- 
pany has  been  wronged,  have  not  only  to  investigate  and 
obtain  proof  of  the  facts,  but  they  have  to  impress  a  &affi- 
cient  number  of  their  fellow  shareholders  with  the  strength 
of  their  case  to  enable  them  to  pass  a  resolution  (probably 
hostile  to  the  directors)  for  a  committee  of  investigation. 
All  this  takes  time  and  trouble,  and  I  am  unable  to  perceive 
that  it  could  well  be  expected  of  them,  that  by  meaijs  pf  a 
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special  meeting  they  should  have  taken  the  opinion  of  the 
company  earlier  than  the  next  ordinary  meeting  which  oc- 
curred in  June.  At  that  meeting  they  brought  the  matter 
forward ;  a  committee  of  investigation  was  appointed,  which 
reported  to  the  company  in  the  autumn,  when  a  resolution 
was  at  once  passed  to  take  legal  proceedings.  This  resolu- 
tion was  followed  bv  attempts  to  compromise,  which  were 
continued  through  tne  autumn  up  to  November,  and  in  De- 
cember the  bill  was  filed. 

As  I  have  already  said,  I  do  not  see  how  Mr.  Stephenson 
and  those  who  acted  with  him  can  be  accused  of  laches  in 
the  course  which  they  thus  took.  But  if  it  were  otherwise 
I  should  have  great  difficulty  in  coming  to  the  conclusion 
that  the  laches  of  Mr.  Stephenson  was  the  laches  of  the  com- 
pany, and  that  the  ^reat  bulk  of  shareholders  had  lost  their 
relief  from  an  inequitable  contract  *because  a  few  of  [1 233 
them  had  not  been  sufficiently  prompt  in  taking  steps  to 
obtain  that  relief. 

The  position  of  Mr.  Evans,  whose  name  appeared  as  ven- 
dor of  the  property  in  the  contract  made  on  behalf  of  the 
company,  and  whose  name  also  appears  as  one  of  the  orig- 
inal directors  who  attended  the  meeting  of  the  29th  of 
December,  1871,  and  affirmed  that  contract,  was  much  com- 
mented npon  in  the  course  of  the  argument.  It  was  said 
that  Mr.  Evans  being  thus  both  vendor  and  purchaser,  the 
company  had  at  once  the  right  to  set  aside  the  contract. 
But  this  can  hardly  be  so,  I  think,  in  all  cases.  It  is  a  ver^ 
common  thing  for  individuals  having  an  established  busi- 
ness to  get  up  a  company  which  shall  purchase  their  business 
of  them  ;  they  taking  part  payment  in  paid-up  shares  of  the 
company,  and  becoming  original  directors.  In  such  cases  it 
is  often  an  inherent  part  of  the  scheme,  in  the  interests  of 
the  company,  that  they  who  already  understand  the  busi- 
ness should  take  a  leading  part  on  the  board  of  directors 
which  is  to  conduct  that  business  in  future,  and  if  all  is  fair 
and  open  in  the  conduct  of  such  persons,  the  fullest  dis- 
closures being  made  of  all  matters  material  to  be  known  to 
the  company,  it  would  be  difficult,  I  think,  to  maintain  that 
the  put*chase  which  had  been  adopted  by  an  adequate  quo- 
rum of  independent  directors  could  be  set  aside  merely 
because  one  of  the  directors,  who  was  also  a  vendor,  had 
concurred  in  that  adoption.  In  the  present  case  there  is 
nothing  on  the  face  of  the  contract  witn  the  company  to  in- 
dicate to  the  shareholders  that  Mr.  Evans  was  not  in  a  po- 
sition something  like  that  which  I  have  just  described.  It 
might  well  be  surmised  by  any  shareholder  who  knew  noth- 
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ing  of  the  real  facts,  that  he,  either  alone  or  in  conjanction 
with  others,  had  purchased  the  island  and  had  worked  the 
phosphate  of  lime  previous  to  the  sale  to  the  company  of 
which  he  was  to  become  a  director,  taking  £20,000  of  the 
purchase-money  in  paid-up  shares  of  the  company,  and  his 
position,  thus  regarded,  would  hardly,  I  think,  put  any 
shareholder  upon  inquiry  as  to  the  company  having  been 
unfairly  dealt  with. 

Upon  the  whole,  then,  I  am  unable  to  satisfy  myself,  either 
that  it  is  not  practicable  to  do  justice  on  the  basis  of  the 
contract  being  rescinded,  or  that  the  company  has  by  any 
laches  or  delay  laid  itself  fairly  open  to  the  imputation  of 
1234]  having  acquiesced  in  the  *ebn tract  whicn  they  now 
seek  to  set  aside ;  and  with  some  hesitation  and  diffidence, 
after  having  been  made  aware  of  the  opinion  of  my  noble 
and  learnea  friend  on  the  woolsack,  I  must  advise  your 
Lordships  to  r^'ect  this  appeal. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  the 
appellants  in  this  case  complain  of  a  decree  of  the  Court  of 
Appeal  which  has  set  aside  a  sale  made  to  the  Sombrero 
Company,  of  the  island  of  Sombrero,  and  ordered  repay- 
ment and  retransfer  by  the  appellants  of  large  sums  of 
money  and  shares  which  had  passed  to  them  from  the  com- 
pany on  the  occasion  of  the  sale. 

Your  Lordships  will  observe  that  the  plaintiflE  in  the 
action  in  the  Chancery  Division  was  the  Sombrero  Company, 
and  it  is  necessary  to  bear  this  particularljr  in  mind,  because 
it  will  enable  your  Lordships  to  put  aside  many  observa- 
tions and  arguments  which  are  not  relevant  in  the  case  of 
an  action  by  the  company,  although  they  might  have  been 
relevant  had  an  action  been  brought  by  a  shareholder  to 
throw  back  his  shares  on  the  company,  on  the  ground  of 
misrepresentation  or  fraud. 

In  the  view  which  I  take  of  the  case,  the  facts  of  which  it 
is  necessary  to  remind  your  Lordships  are  in  a  very  narrow 
compass.  Sombrero  is  a  small  island  in  the  West  Indies, 
about  a  mile  and  a  quarter  long,  in  which  are  deposits  or 
beds  of  phosphate  oi  lime.  It  belongs  to  the  Crown,  and  a 
lease  was  made  of  it  for  twenty-one  years  from  March,  1865, 
at  a  rent  of  £1,000.  This  lease  was  assigned,  in  the  first  in- 
stance, to  a  company  called  the  Old  Sombrero  Company, 
who  paid  £100,000  for  it,  taking  it  besides  subject  to  a  niort- 
gage  of  £12,400.  This  company  was  wound  up  by  the  Court 
of  Chancery,  and  in  the  winding-up  the  lease  of  the  island 
came  in  1871  to  be  sold.  The  appellants  along  with  one 
Thomas  Westall,  a  solicitor,  thought  well  of  the  specaUtion, 
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and  wished  to  buy  the  lease,  and  for  this  purpose  thejr 
formed  what  is  called  a  syndicate  or  partnership,  and  ulti- 
mately, on  the  30th  of  August,  1871,  did  agree  to  buy  the 
lease  by  private  contract  from  the  official  liquidator,  Henry 
Chatteris,  for  £56,000,  the  contract  being  made  in  the  name 
of  Westall  on  behalf  of  his  principals. 

My  Lords,  I  stop  at  this  point  for  the  purpose  of  saying 
that  I  *think  it  to  be  clear  that  the  syndicate  in  en-  [1235 
tering  into  this  contract  acted  on  behalf  of  themselves  alone, 
and  did  not  at  that  time  act  in,  or  occupy,  any  fiduciary 
position  whatever.  It  may  well  be  that  the  prevailing  idea 
in  their  mind  was,  not  to  retain  or  work  the  island,  but  to 
sell  it  again  at  an  increase  of  price,  and  very  possibly,  to 
promote  or  get  up  a  company  to  purchase  the  island  irom 
them  ;  but  they  were,  as  it  seems  to  me,  after  their  purchase 
was  made,  perfectly  free  to  do  with  the  island  whatever  they 
liked ;  to  use  it  as  they  liked,  and  to  sell  it  how,  and  to 
whom,  and  for  what  price  they  liked.  The  part  of  the  case 
of  the  respondents  which,  as  an  alternative,  sought  to  make 
the  appellants  account  for  the  profit  which  they  made  on 
the  resale  of  the  property  to  the  respondents,  on  an  allega- 
tion that  the  appellants  acted  in  a  fiduciary  position  at  the 
time  they  made  the  contract  of  the  80th  of  August,  1871,  is 
not,  as  I  think,  capable  of  being  supported,  and  this,  as  I 
understand,  was  the  view  of  all  the  judges  in  the  courts 
below. 

I  now  proceed  to  state  what  happened  subsequently  to  the 
30th  of  August,  1871. 

Shortly  before  the  20th  of  September,  1871,  the  syndicate 
determined  to  form  a  joint  stocK  company,  and  to  sell  the 
island  to  the  company  for  £110,000,  and  the  syndicate  took 
the  necessary  steps  for  this  purpose ;  preparing  the  memo- 
randum of  association,  and  the  articles,  and  also  the  pro- 
spectus which  was  to  be  issued. 

The  memorandum  of  association  stated  that  the  object 
of  the  company  was  the  purchasing,  leasing,  and  working 
of  mines  or  quarries  of  phosphate  of  lime  in  the  island  of 
Sombrero.  The  articles  stated  that  the  number  of  directors 
should  from  time  to  time  be  determined  by  a  general  meet- 
ing, and  that  till  any  other  number  was  determined  there 
should  be  not  less  than  four  nor  more  than  seven  directors. 
Two  directors  should  be  a  quorum  for  the  transaction  of 
business ;  and  among  the  acts  which  the  directors  were  em- 
powered to  do  were  the  adoption  and  carying  into  effect  of 
the  contract  for  the  assignment  to  the  company  of  the  island 
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of  Sombrero,  dated  the  same  day  as  the  articles,  namely, 
the  20th  of  September,  1871. 

This  contract  was  a  contract  by  which  John  Marsh  Evans 
agreed  to  sell,  and  Francis  Pavy  agreed  to  purchase,  the 
1236]  lease  of  the  *island  and  the  property  on  it  for 
£110,000,  £80,000  to  be  paid  down,  and  £30,000  in  fully 
paid-up  shares  of  the  new  company.  John  Marsh  Evans 
was  a  trustee  or  agent  for  Baron  Erianger  and  the  other 
members  of  the  syndicate,  and  Pavy  was  a  person  whose 
name  was  introduced  into  the  contract  as  a  matter  of  form, 
to  represent  the  company  about  to  be  created,  in  case  it 
should  ado{)t  the  contract.  The  contract  was,  on  the  face 
of  it,  a  provisional  one,  subject  to  the  formation  of  the  com- 
pany, and  the  adoption  of  the  contract  by  it. 

In  the  whole  of  this  proceeding  up  to  this  time  the  sj^ndi- 
cate,  or  the  house  of  Erianger  as  representing  the  syndicate, 
were  the  promoters  of  the  company,  and  it  is  now  necessary 
that  I  should  state  to  your  Lordships  in  what  position  I 
understand  the  promoters  to  be  placed  with  reference  to  the 
company  which  they  proposed  to  form.     They  stand,  in 
my  opinion,  undoubtedly  in   a  fiduciary  position.     They 
have  in  their  hands  the  creation  and  moulding  of  the  com- 
pany; they  have  the  power  of  defining  how,  and  when,  and 
m  what  shape,  and  under  what  supervision,  it  shall  start  into 
existence  and  begin  to  act  as  a  trading  corporation.     If  they 
are  doing  all  this  in  order  that  the  company  may,  as  soon 
as  it  starts  into  life,  become,  through  its  managing  directors, 
the  purchaser  of  the  property  of  themselves,  the  promoters, 
it  is,  in  my  opinion,  incumbent  upon  the  promoters  to  take 
care  that  in  forming  the  company  they  provide  it  with  an 
executive,   that  is  to  say,  witn  a  board  of  directors,  who 
shall  both  be  aware  that  the  property  which  they  are  asked 
to  buy  is  the  property  of  the  promoters,  and  who  shall  be 
competent  and  impartial  judges  as  to  whether  the  purchase 
ought  or  ought  not  to  be  made.     I  do  not  sa^  that  the 
owner  of  property  may  not  promote  and  form  a  joint  stock 
company,  and  then  sell  his  property  to  it,  but  I  do  say 
that  if  he  does  he  is  bound  to  take  care  that  he  sells  it  to 
the  company  through  the  medium  of  a  board  of  directors 
who  can  and  do  exercise  an  independent  and  intelligent 
judgment  on  the  transaction,  and  who  are  not  left  under  the 
Delief  that  the  property  belongs,  not  to  the  promoter,  but 
to  some  other  person. 

My  Lords,  if  this  is  the  position  and  duty  of  a  promoter, 
I  ask  your  Lordships,  in  the  next  place,  to  consider  how  far 
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that  daty  was  discharged  by  the  promoters  in  the  present 
case. 

The  company  was,  as  I  have  already  stated,  formed  to 
purchase  *mines  in  the  island  of  Sombrero,  and  [1237 
the  directors  were  armed  specifically  with  the  power  of 
adopting  the  contract  already  mentioned  of  the  20th  of  Sep- 
tember, 1871.  The  promoters,  in  framing  the  constitution 
of  the  company,  have  themselves  given  us  what  they  con- 
sidered to  be  the  proper  measure  of  strength  of  a  board  of  di- 
rectors who  were  to  be  intrusted  with  the  execution  of  this 
I)ower.  Thev  were  to  be  not  less  than  four  nor  more  than 
seven,  and  in  point  of  fact  five  names  were  given  as  the  first 
directors.  They  were  at  once  to  enter  upon  business,  and 
the  first  duty  they  would  have  to  perform  would  be  to  con- 
sider whether  the  contract  should  be  adopted  or  not.  How 
far,  then,  were  they  in  a  position  to  perform  this  duty  ? 

The  first  name  was  tnat  of  his  Excellency  Monsieur 
Drouyn  de  Lhuys.  I  will  assume  that  there  is  some  evi- 
dence that  he  had  been  communicated  with,  and  had  given 
some  assent  to  the  use  of  his  name ;  but  it  is  not  pretended 
that  the  idea  was  ever  entertained  by  the  promoters  that  he 
either  would  or  could  take  any  part  in  the  first  great  act  of 
the  directors — the  adoption  of  the  contract,  or  that  he  could 
attend  any  meeting  for  the  purpose.  Of  the  second  director 
named,  Mr.  Eastwick,  the  same  may  be  said.  He  was  ab- 
sent at  a  distance  from  England,  and  did  not  take  his  seat 
at  the  board  till  the  end  of  December,  1871.  The  third  di- 
rector, John  Marsh  Evans,  was  himself  the  vendor,  and 
whether  he  was  vendor  as  being  beneficially  interested  in 
the  property,  or  as  trustee  for  the  syndicate,  is,  in  my  opin- 
ion, immaterial.  There  remained  two  directors,  and  two 
only — Sir  Thomas  Dakin  and  Admiral  Macdonald,  and  of 
these  I  will  speak  when  I  come,  as  I  shall  next  do,  to  the 
first  meeting  of  the  directors. 

The  company  was  registered  on  the  21st  of  September, 
1871,  and  the  first  meeting  of  directors  took  place  on  the 
29th  of  that  month.  There  were  present  of  the  directors. 
Sir  Thomas  Dakin,  Admiral  Macdonald,  and  John  Marsh 
Evans,  who,  as  I  have  already  said,  was  himself  the  vendor. 
There  was  also  present  Mr.  Westall,  who  had  been  appointed 
and  was  acting  as  solicitor  for  the  company,  but  \imo  was 
himself  one  of  the  syndicate,  although  it  is  said  that  on  the 
syndicate  he  merely  represented  certain  other  names  not 
disclosed,  and  had  himself  no  interest  beyond  the  promise 
of  a  payment  of  £600. 

*At  this  meeting  a  prospectus  was-  produced    [1238 
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ready  for  issue  to  the  public,  stating  that  the  contract  for 
purcnase  had  been  made  b^  the  directors ;  and  the  first  res- 
olution proposed  and  carried,  almost  as  a  matter  of  course, 
was  that  the  contract  should  be  approved  and  confirmed. 
Neither  Sir  Thomas  Dakin  nor  Admiral  Macdonald  has  ^iven 
evidence  in  the  case,  and  it  is  difficult  to  say  positively 
what  they  knew  or  what  they  inquired,  or  whether  they 
knew  anything  or  inquired  anything,  about  that  which  they 
were  professing  to  buy.  The  conclusion  at  which  I  have  ar- 
rived from  such  materials  as  are  before  your  Lordships  is, 
that  both  Sir  Thomas  Dakin  and  Admiral  Macdonald  treated 
from  the  first  the  adoption  of  the  contract  as  a  foregone 
conclusion.  But  whether  this  was  so  or  not,  it  was  the 
duty  of  the  promoters  to  take  care  that  the  contract  for  the 
purchase  of  their  property  was  submitted  to  the  intelli^nt 
consideration  of  a  complete  number  of  independent  direc- 
tors ;  and  I  cannot  but  regard  a  meeting  at  which  two  of  the 
principal  directors  did  not  and  could  not  attend,  at  which 
one  who  did  attend  and  take  part  in  the  deliberations  was 
at  once  a  person  buying  and  selling,  where  the  legal  adviser 
present  and  assisting  was  virtually  another  vendor,  and 
where  the  two  remaining  directors  are  not  shown  to  have  had 
the  means  of  exercising,  or  to  have  exercised,  any  intelligent 
judgment  on  the  subject,  as  little  else  than  a  mockery  and  a 
delusion. 

I  have  said  nothing,  my  Lords,  as  to  the  provision  that 
two  directors  should  be  a  quorum.  That  is  a  provision 
which,  in  my  opinion,  could  not  be  held  to  remedy  defects 
such  as  I  have  pointed  out  as  going  to  the  entire  constitution 
of  the  board. 

I  cannot,  therefore,  my  Lords,  entertain  any  doubt  that 
if  within  a  proper  time  after  the  completion  of  this  purchase, 
a  bill  had  been  filed  by  the  company  impeaching  it  on  the 
grounds  that  I  have  stated,  the  purchase  must  have  been 
set  aside. 

The  part  of  the  case  which,  however,  has  given  me  the 
most  anxiety  is  the  question  whether,  having  regard  to  what 
was  made  known  at  the  time  that  the  company  was  formed, 
and  to  what  became  known,  and  to  what  also  might  farther 
have  become  known,  shortly  after  it  was  formed,  and  having 
regard,  farther,  to  the  very  peculiar  nature  of  the  property 
which  had  been  purchased,  and  to  the  impossibility  of  re- 
1239J  storing  tne  parties  to  their  original  *position,  relief 
can  or  ought  now,  consistently  with  the  principles  of  equity, 
to  be  given  to  those  who  seek  to  impeach  the  contract  On 
this  question  I  have  entertained,  and  still  continue  to  enter- 
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tain,  considerable  donbt,  or  more  than  doubt  The  case  has, 
however,  been  twice  argued  most  elaborately  and  ably,  and 
all  of  your  Lordships  are,  I  believe,  of  opinion  that  the  com- 
pany has  not  lost  the  right,  which  unaoubtedly  it  had,  to ' 
set  aside  the  sale.  I  do  not  therefore  think  it  necessary  to 
do  more  than  express  generally  the  grounds  of  the  doubts 
which  on  this  part  of  the  case  I  have  felt. 

The  prospectus  conveyed  to  those  who  became  share- 
holders in  the  company,  and  conveyed,  therefore,  to  the 
company,  notice  of  some  facts  with  regard  to  this  contract 
which  appear  to  me  to  be  of  great  importance.  The  com- 
pany was  informed  that  the  contract  was  already  entered 
into  by  its  directors.  It  was  termed,  no  doubt,  a  provisional 
contract — that  is  to  say,  provisional  on  the  shares  being 
taken  and  the  company  completely  formed;  but,  subject 
to  those  contingencies,  it  was  a  contract  actually  made. 
Farther,  it  was  not  one  out  of  many  contracts  that  might 
be  made  in  the  course  of  a  business ;  it  was  the  great  central 
contract  of  the  company,  underlying  and  supporting  the 
whole  of  their  undertaking.  The  terms  of  the  contract,  or 
at  least  the  principal  terms  of  it,  are  stated,  the  price  is 
given,  and  also  an  accurate  statement  of  the  lease,  buildings, 
machinery,  &c.,  sold.  Coupled  with  this  the  company  is 
informed  that  the  vendor  is  one  of  its  own  directors,  and, 
therefore,  that  the  contract  has  been  negotiated  on  behalf 
of  the  shareholders  between  the  directors  and  one  of  them- 
selves, and  they  are  informed  that  this  contract  may  be  seen 
at  the  office  of  the  company's  solicitors.  We  start,  there- 
fore, with  this,  that  with  reference  to  a  contract  which  I 
hold  to  be  voidable,  because  there  was  not  the  exercise  upon 
it  of  the  intelligent  judgment  of  an  independent  executive, 
the  shareholders  are,  on  the  one  hand,  informed  what  the 
terms  of  the  contract  are,  and,  on  the  other  hand,  are  told 
that  one  of  their  directors  has  been  the  vendor  in  a  contract 
in  which  he  was  also,  on  their  hehalf,  a  purchaser. 

It  is  necessary,  however,  farther  to  consider  the  nature  of 
the  property  as  to  which  the  shareholders  had  this  infor- 
mation. 

*They  are  told  by  the  prospectus  that  it  is  bought  [1240 
substantially  as  a  going  concern,  with  produce  ready  for 
shipment,  and  contracts  for  produce  pending,  which  require 
to  be  executed.  The  lease,  they  know,  is  a  running-out 
lease,  with  some  years  expired,  and  not  a  great  many  to 
come,  and  the  value  of  the  undertaking  dependent  not  merely 
on  the  amount  of  the  deposits  in  the  island,  but  on  the  ex- 
tent to  which  those  deposits  could  be  worked  during  the 
24  Eng.  Rep.  100 
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lease.     The  lease  is  one  for  the  obtaining  and  putting  ou/ 
market  an  article  of  commerce,  the  price  of  which  13"  var/"' 
uncertain,  and  speculative;  outlay  is  required,  the  awoW-' 
of  whicli  must  TJiry  with  circnmstances  from  time    to  tiy"!:* 
Again,  the  company  is  aware  that  it  is  about  to  use  the  ?.7    '*-i-.*T, 
of  the  property  as  a  trade  name,  the  effect  of  which  i 
that,  if  used  unsuccessfully,  the  name  cannot  be  restort        _    ^ 
its  original  owners  otherwise  than  injured  irretrievabV - :,  ^_  1. 
the  use  thus  made  of  it.  '-  .j-'— ^\, , 

These  considerations  would,  in  ray  opinion,  go  fartti-u  '~4^7- 
upon  the  company  the  duty  of  takmg  steps  at  the  «.7,v/-  ;Z*" 
possible  moment,  and  even  before  the  first  general  mI'ktj.T.'  .'J' ' 
to  examine  into  and  repudiate,  if  they  did  not  dtj^.  ~'^'t\ 
affirm  it,  a  contract  which  was  thus  set  before  theft  J"^  ''-^.  ^  i 
prima/acie  open  to  impeachment.  ',,j    '^^  ^~^y*^ 

No  step,  however,  appears  to  have  been  taken  byj^^  "'"7^  o-'^'.. 
son  connected  with  the  shareholders  to  impeach  th^*,L~^'^^^  ssA 
They  are  content  to  ignore  the  fact  both  that  k- ,..■ 
not  had  the  independent  judgment  of  all  the  di(,^"'''''^''™-'^can'T- 
ercised  for  their  protection  in  making  the  contra»> ''-'^'^'^.'^-  and  r, 
the  farther  fact,  still  more  calculated  to  prej8-';,„*'''*i  checon; 
that  one  of  the  directors  sitting  at  the  board  haar  ~.  '^"^3  ia  chr*  s 
son  with  an  interest  entirely  antagonistic  to  thafe^  "^^^^^^moa  . 

_  _hink  it  .      ,..     " 

thef 


I  think  it  must  be  taken  that  those  who  diJt^  1'^'*' Paa p-  fj, 
le  first  general  meeting  of  the  company  held^.-i'-'^    zrJieym-. 


"'"^pf. 


circumstances  under  which  Mr.  John  ifa^8Vc'Q^'^Q  cbat  1„  „^ 
director,  had  come  to  be  at  once  the  vendofiy,^'^*-^  to  the  *i 
chaser  of  the  property.  With  regard  to  thti^y.*^-**-"- ^i.  they 
tend  that  meeting,  their  views  may  fairly  be  ttjp-^  -~My  i^j^ 
was  expressed  at  the  meeting.  It  is  stated  ( I^Cf®^*^^^*^  ^X  fa- 
about  eixty-two  shareholders  present,  andlr^  ^  'f-^^^-'nJj  fee! 
1241]  *Mr.  Mackay,  the  manager  of  thai  q^.  ^  ^^-^  •^t  whicX 
had  been  at  Sombrero,  was  read.  Pranci*i«  oT,*^*  -^  C  h  nnn 
]il;iiiiC(l  to  tlje  lufi-lirii;  the  nuluivutid  jiiu; 
wilh  which  he  was  acquaint^'d.  I  do  m 
wiis  stated  at  the  meeting  in  delail,  butJ 
I  draw  fi-om  the  report  of  the  nieelingnT 
enlkTiained  or  expressed  by  -mik 
which  wns  owniy  refwrred  ! 
boupht  for  i!aS,0O0,  and  res,'. 
(lays,  wasolhertrise  than  (rn. 
stance,  adinflted  '  'lie  p|jn.ii 
looked  upanm  j  iKm;"-;. ; 

Oft  wiUij^^^^^r;  biirni 


'^ss'Mzmm^. 


'^•X^id 


or  not  It  JH   ^  *e  A^^'v  /n^^/  ,- '■  *aa 
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having  filled  a  fiduciary  position  as  actual  trustees  for  the 
company  which  was  formed,  and  being  disentitled  to  par- 
ticipate in  any  profit  which  could  be  made  in  the  sale  in  con- 
sequence of  that  trusteeship.  The  court  below,  as  well  as, 
f  believe,  all  your  Lordships,  have  been  of  opinion  that  they 
were  in  no  such  sense  as  that  trustees  for  the  company;  that 
that  which  has  been  called  the  syndicate,  which  was  formed 
for  the  original  purchase  of  the  mines,  which  they  did  pur- 
chase for  £65,000  under  arrangements  made  in  Vice-Chancel- 
lor  Malin's  chambers  in  the  winding-up  of  the  old  company, 
were  entitled  to  hold  that  purchase  as  a  syndicate,  and  to 
deal  with  it  as  they  thought  proper.  Consequently,  any 
authority  derived  from  those  cases  which  insist  that  no  profit 
can  be  derived  by  a  trustee  out  of  that  which  is  the  property 
of  his  cestui  que  trusty  has  no  application  to  the  present 
case,  inasmuch  as  the  syndicate  never  constituted  themselves 
trustees,  but  intended  to  sell,  and  did  sell,  this  property 
to  the  new  company  or  association  which  was  about  to 
1243]  be  formed,  and  for  the  purpose  *of  making  which 
sale  they  desired  that  the  company  should  be  formed,  and 
took  an  interest  in  its  formation.  The  property  was  sold 
for  £65,000  to  the  syndicate,  who  thereupon  became  absolute 
owners  of  it,  and  were  at  liberty  to  sell  it  to  whomsoever 
they  pleased,  and  for  whatsoever  they  pleased. 

Secondly,  my  Lords,  it  was  urged  in  this  case,  and  upon 
this  point  also  the  courts  were  agreed,  that  although  the 
purchase  so  made  was  not  liable  to  be  interfered  with  on 
the  ground  that  I  have  stated  as  being  made  a  purchase  by 
persons  who  were  trustees  for  the  company,  nevertheless  it 
was  liable,  if  due  steps  were  taken  at  the  proper  time,  to  be 
impeached  upon  other  grounds  disclosed  by  the  bill,  and  sus- 
tained bv  the  evidence.  Upon  that  point  my  noble  and 
learned  friend,  who  has  just  addressed  the  House,  has  con- 
curred in  the  view  unanimously  taken  by  the  learned  judges 
in  the  courts  below,  and  I  believe  your  Lordships  are  also 
unanimous  on  the  point.  The  circumstances  of  this  partic- 
ular case  are  such  that,  if  there  was  no  delay  and  no  laches 
in  asserting  the  remedy,  the  remedy  which  the  plaintiffs  seek 
was  open  to  them. 

My  Lords,  the  question  is  therefore  reduced  simply  to  this 
point  of  delay,  and  in  considering  it  I  think  it  very  important 
to  see  what  the  exact  position  of  the  parties  was  at  the  mo- 
ment when  the  contract  was  entered  into  by  the  company. 

My  Lords,  the  courts  of  equity  have  at  all  times  carefully 
abstained  from  attempting  a  nice  definition  of  imposition 
with  reference  to  the  rights  which  the  practice  of  sucn  impo- 
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sition  may  confer  upon  the  parties  injured  hj  it.  It  is  no- 
torious that  every  mode  that  can  well  be  conceived  of  dealing 
with  contracts  which  ought  not  to  be  maintained,  in  conse- 
q^uence  of  some  deception  which  vitiates  them,  has  from 
time  to  time  come  before  the  consideration  of  the  courts  of 
equity,  and  there  is  scarcely  any  one  which  can  be  set  on 
foot  that  is  not  struck  at  by  the  general  doctrines  of  the 
courts  of  equity,  although  the  precise  circumstances  of  this 
case  may  have  never  yet  come  before  the  court.  There  are 
three  particular  classes  of  cases  of  what  the  court  terms 
fraud  which  may  be  pointed  to  as  having  some  analogy 
with,  or  some  bearing  upon,  the  present  case.  The  first  is  as 
between  vendor  and  purchaser ;  the  next  is  as  between  part- 
ner and  copartner;  and  the  *third  is  the  case  in  [1244 
which  an  agent  for  a  purchaser  receives  a  gratuity  from  the 
vendor.  As  to  the  first  of  these,  a  vendor  need  not  do  what 
was  at  one  time  asserted  by  this  bill,  namely,  disclose  what 
be  has  paid  in  effectin;^  bis  own  anterior  purchase  before 
asking  an  enhanced  price  from  him  to  whom  he  seeks  to 
sell  the  property;  but  he  must  not  be  gtHlty  of  any  conduct 
which  amounts  to  unfair  concealment  on  his  part  of  the  real 
facts  of  the  case,  which  ought  in  common  fairness  to  be  dis- 
closed to  a  person  seeking  to  purchase  or  entering  into  a 
treaty  with  him  for  that  purpose.  As  regards  partners,  there 
is  no  doubt  that  one  partner  is  bound  to  exercise  tiderrima 
fides  with  regard  to  any  transactions  in  which  the  partners 
may  be  engaged  in  common.  There  is  another  class  of  cases 
well  known  in  courts  of  equity  which  has  some  bearing  upon 
the  case  before  us,  and  that  is  where  a  person  acting  as  agent 
for  a  purchaser,  that  is  to  say,  for  a  person  who  is  minded 
to  purchase,  receives  a  gratuity  or  a  bribe  of  some  descrip- 
tion from  the  intending  vendor.  In  that  case  again  the 
courts  interfere  and  say  that  a  negotiation  carried  on  be- 
tween the  agent  for  the  purchaser  and  the  vendor  as  prin- 
cipal, in  which  the  agent  for  the  purchaser  receives  benefits 
or  advantages  of  any  kind  from  the  intending  vendor,  is  one 
which  can  be  impeached,  and  which  would  be  set  aside  in  a 
court  of  equity. 

My  Lords,  what  has  happened  here  is  this :  It  seems  to 
have  come  to  the  knowledge  of  a  gentleman  whose  name  has 
frequently  been  before  us,  a  solicitor  named  Mr.  Westall, 
that  there  was  a  property  to  be  sold  in  consequence  of  the 
winding-up  of  the  Old  Sombrero  Company,  which,  as  far  as 
he  could  hear — and  I  see  no  reason  to  impeach  the  informa- 
tion which  he  acquired  on  the  subject — was  worth  more  than 
it  appeared  likely  to  fetch  in  the  course  of  its  being  put  up 
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to  auction  by  the  official  liqaidator  in  the  winding-np  case 
before  Vice-Chancellor  Malins.  He  took  several  tentative 
steps  to  ascertain  what  would  actually  be  accepted  for  the 
property.  First  of  all  he  offered  £20,000,  a  very  small  sum 
compared  with  what  was  afterwards  offered  and  taken  ;  but 
at  last,  being  compelled  to  raise  his  offers,  he  found  tliat 
he  could  acquire  the  property  for  £55,000.  Thereupon  he 
communicated,  apparently,  with  Baron  Erlanger,  the  prin- 
cipal defendant  in  the  present  case,  and,  without  entering 
1245]  into  more  detail,  the  result  *was  that  it  was  con- 
templated, by  those  persons  who  constituted  the  syndicate 
(which  was  principally  formed  by  Baron  Erlanger),  to  pur- 
chase the  property  for  £55,000,  and  to  sell  it,  for  what  they 
could  get,  to  a  company. 

All  that  would  be  very  well ;  and  I  am  not  indisposed  to 
say  with  my  noble  and  learned  friend  who  first  addressed 
your  Lordships,  that  it  would  not  be  made  otherwise  even 
b^  the  position  of  one  of  the  syndicate  afterwards  as  a 
director  of  the  company,  if  all  had  been  fully  and  fairly  dis- 
closed by  the  prospectus  to  everybody  concerned,  especially 
to  the  persons  who  were  to  be  formed  into  a  company,  if 
they  knew  that  he  was  a  vendor,  or  one  of  the  vendors, 
then,  looking  to  the  terms  of  one  of  their  articles  of  associa- 
tion (which  indeed  was  only  an  enunciation  of  what,  I  take 
it,  the  law  would  almost  presume  for  them),  that  he  would 
not  be  able  to  take  any  part  in  proceedings  which  con- 
cerned his  own  special  and  peculiar  interests,  it  might  well 
be  that  those  who  were  forming  themselves  into  a  company 
would  not  be  indisposed  to  take  such  a  gentleman  into  their 
copartnership  and  to  let  him  act  even  as  a  director  of  their 
company,  he  being  a  very  competent  person,  one  may  sup- 
pose, to  manage  and  direct  the  affairs  of  the  company  when 
once  the  sale  was  completed,  in  which  they  naturally  sup- 
posed he  would  have  no  voice. 

Now,  my  Lords,  that  being  so,  what  actually  took  place  1 
Baron  Erlanger  and  those  associated  with  him  in  the  syndi- 
cate prepared  articles  of  association  and  a  prospectus  to  be 
submitted  to  the  public.  The  purchase  by  the  syndicate 
was  not  actually  completed  till  November.  Although  it 
was  in  September  that  the  deed  was  executed,  it  was  not  to 
be  completed  and  held  valid,  as  between  the  official  liqui- 
dator representing  the  Old  Sombrero  proprietors  and  those 
to  whom  he  was  selling,  until  two  months  after  Vice- 
Chancellor  Malins'  certificate,  and  the  certificate  is,  I  think, 
dated  in  September.  Therefore  the  sale  would  become 
finally  settled  and  completed  to  the  syndicate  in  November. 
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However,  the  articles  of  association  were  executed  in  Sep- 
tember; they  thought  it  well  to  be  prepared  with  a  pur- 
chaser by  the  time  the  matter  should  be  ripe. 

This  being  done,  unfortunately  the  case,  takes  this  turn. 
Baron  Erlanger  is  very  active  in  arranging  the  board  of 
directors,  who  *were  to  appear  as  the  first  directors  [1 246 
upon  the  prospectus  of  the  intended  company,  and  when 
you  look  at  the  constitution  of  that  board  (I  need  hardly 
say  much  about  it  after  what  was  stated  by  my  noble  and 
learned  friend  on  the  woolsack),  you  find  that  there  really 
was  only  one*  independent  person  as  to  whom  it  was  in  the 
least  degree  probable  that  he  would  act,  and  at  first  there 
was  only  one  independent  person  on  the  board  who  did  act. 
When  1  say  an  *' independent  person,"  I  mean  a  person 
wholly  independent  of  Baron  Erlanger  and  what  is  called 
the  syndicate.  One  of  the  first  directors  was  Mr.  Evans, 
who  was  a  member  of  the  syndicate,  and  who  was  himself, 
nominally  at  all  events,  the  purchaser  from  the  official 
liquidator,  the  person  to  whom  the  conveyance  was  made 
for  £65,000.  Then  there  was  introduced  Admiral  Mac- 
donald,  and  the  correspondence  is  in  evidence  which  led  to 
his  being  *so  introduced.  None  of  your  Lordships,  after 
reading  that  correspondence,  would  look  upon  him  as  a 

E3rson  to  stand  in  an  independent  position  as  between 
aron  Erlanger,  the  principal  vendor,  or  one  of  the  principal 
vendors,  and  the  company.  That  makes  two  out  of  the 
body  who  were  likely  to  act,  that  body  being  only  three, 
because  the  only  other  person  who  was  at  all  likely  to  take 
part  in  the  proceedings,  or  indeed  who  could  do  so  from 
physical  circumstances  as  to  residence,  was  the  then  Lord 
Mayor  of  London,  Sir  Thomas  Dakin,  as  to  whom  my  noble 
and  learned  friend  on  the  woolsack  has  said,  and  I  entirely 
concur  in  the  observation,  not  a  single  remark  is  to  be  made 
as  to  any  want  of  integrity  or  capacity.  But  there  he  stood 
alone,  because  although  there  were  two  ot^her  persons  nomi- 
nated as  original  directors  of  the  company,  and  whose 
names  may  have  adorned  the  prospectus,  neither  of  them 
was  really  in  a  position  to  take  part  in  the  business  of  the 
company.  One  of  them  was  a  person  of  considerable  emi- 
nence, who  had  been  ambassador  to  this  country  from 
Prance,  Monsieur  Drouyn  de  Lhuys,  and  the  other  was  Mr. 
Eastwick,  who  was  then  about  to  leave  England,  and  did 
not  attend  the  first  meeting  of  the  directors. 

The  first  meeting  of  the  directors  was  held,  I  think,  on 
the  29th  of  September,  after  the  memorandum  and  articles 
of  association  had  been  duly  registered  and  the  company 
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formed  in  that  sense.  The  only  persons  who  appeared  at 
1247]  this  first  meeting  were  Sir  *Thomas  Bakin,  who  was 
in  the  chair,  Mr.  Evans,  Admiral  Macdonald,  and  Mr. 
Westall,  who,  as  has  already  been  stated,  was  the  solicitor 
to  the  company  and  also  solicitor  to  the  syndicate,  and  who 
appears  in  addition  to  have  derived  some  benefit  from  the 
vendors.  It  was  that  circumstance  which  caused  me  to 
make  the  observation  that  it  was  in  some  d^ree  like  the 
case  of  an  agent  for  a  purchaser  receiving  a  gratuity  or 
present  from  an  intending  vendor.  Mr.  Westall  had  received 
a  present  from  the  svndieate  anterior  to  this  first  meeting, 
which  was  held  as  I  nave  described. 

Now,  my  Lords,  what  was  done  at  this  first  meeting  1  A 
resolution  was  immediately  passed  that  this  contract  should 
be  carried  into  effect.  I  thinJk  it  has  been  sufficiently  demon- 
strated by  what  has  been  said  by  both  the  noble  Lords  who 
have  preceded  me,  that  a  contract  so  effected  cannot,  ac- 
cording to  any  of  the  ordinary  doctrines  of  the  courts  of 
equity,  be  allowed  to  stand.  Therefore,  with  regard  to  the 
purchase  made  at  this  first  meeting,  if  any  steps  had  been 
taken  by  any  persons  who  had  then  heard  the  particulars 
of  this  transaction  to  apply  to  the  court,  it  must  at  once 
have  been  set  aside.    But  then,  how  was  any  one  to  apply  1 

My  Lords,  when  we  come  to  the  doctrine  of  laches,  I  most 
readily  agree  that  it  must  be  applied  in  the  most  strict  form 
possible  to  a  case  like  the  present,  for  the  reasons  which 
nave  already  been  assigned  by  my  noble  and  learned  friend 
on  the  woolsack.  The  whole  scheme,  object,  and  intent  of 
the  company  would  be  frustrated,  of  course,  if  this  purchase 
were  set  aside.  The  object  for  which  the  company  was 
formed  was  to  deal  with  mineral  property—property  of  a 
very  delicate  character,  according  to  some  or  the  evidence 
we  have  before  us,  and  requiring  a  good  deal  of  sound 
judgment  in  the  mode  of  dealing  with  it,  and  in  the  ship- 
ping of  the  produce  of  the  island,  so  as  not  to  mistake  tinsel 
for  gold.  In  a  case  of  that  kind  a  vendor  would  be  most 
materially  damaged  in  two  ways  if  the  purchase  were  set 
aside.  In  the  first  place,  his  property  must  itself  physically 
be  damaged,  and  in  the  second  place,  the  character,  the 
good  name,  and  good- will,  which  form,  no  doubt,  a  part  of 
the  property  he  so  sells,  would  be,  I  do  not  say  irretrievably, 
but  m  a  material  degree  damaged,  if  not  entirely  destroyed. 
That  is  a  case  in  which  persons  should  be  put  very 
1248]  *strictly  to  immediate  and  active  exertion  if  they 
intend  to  dispute  the  contract  into  which  they  have 
entered. 
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Bat,  on  the  other  hand,  the  objection,  that  there  has  not 
been  such  immediate  and  active  exertion,  does  not  lie  in  the 
mouths  of  persons  who  have  kept  back  anything  which 
ought  fairly  to  have  been  disclosed  to  those  with  whom  they 
have  been  dealing.  And  in  this  case  it  does  not,  whether 
we  regard  the  vendors  in  the  first  place,  or  whether  we  re- 

fard  Mr.  Evans'  proceedings  as  a  director  in  the  next  place, 
say  it  does  not  become  them  to  find  fault  with  their  not 
being  earlier  assailed  in  respect  of  that  which,  of  course, 
they  desired,  by  the  proceedings  they  took,  as  long  as  pos- 
sible to  conceal.  It  is  not  persons  who  do  such  things  who 
develop  or  disclose  them.  Now,  it  is  not  to  be  supposed 
that  the  shareholders  in  the  company  would,  if  they  had 
had  the  least  inkling  of  those  transactions  which  were  kept 
below  board  altogether,  have  entered  into  the  contract. 
Neither  is  it  to  be  expected  that  in  the  absence  of  anything 
which  would  be  likely  to  induce  them  to  suspect  that  there 
was  any  bad  faith,  they  would  suspect  anything  of  the  kind. 
Nor  ought  they  to  have  the  duty  imposed  upon  them  of 
making  shrewd  inquiry  after  a  contract  has  been  concluded 
by  their  own  directors,  with  which  they  had  in  the  first  in- 
stance every  reason  to  be  perfectly  satisfied. 

Why  should  they  suppose  that  Admiral  Macdonald  was 
in  the  position  he  was  as  to  dependence  upon,  and  associa- 
tion with,  the  principal  member  of  the  syndicated  It  is 
true  they  were  told  that  Mr.  Evans  was  the  person  who  re- 
ceived the  property  from  the  hands  of  the  official  liquidator, 
and  that  the  contract  made  with  him  might  be  seen.  I  have 
already  observed  upon  that.  But,  as  the  noble  and  learned 
Lord  who  first  addressed  your  Lordships  said,  it  is  possible 
that  a  person  in  that  position  may  discharge  his  duty,  and 
may  carefully  abstain  from  doing  more  than  he  ought  to  do 
in  carrying  into  effect  that  transaction,  in  which  he  has  a 
double  interest.  Therefore,  although  they  were  told  that, 
to  my  mind  it  rather  works  the  other  way.  The  telling 
them  this  looks  like  candor ;  and,  if  they  were  inclined  to 
make  minute  investigations  as  to  whether  they  had  been  de- 
ceived or  not  in  the  making  of  the  first  contract,  it  would 
give  them  reason  to  suppose  something  of  this  kind :  "  We 
have  been  fairly  told  about  Mr.  Evans,  *and  we  [1249 
must  take  care  of  ourselves  as  far  as  we  are  engaged  in  any 
contract  with  him,  but  that  is  all."  Could  they  conceive 
that,  besides  having  Mr.  Evans  as  a  director,  they  had  also 
Mr.  Westall  advising  them,  a  person  who  had  been  and  was 
an  agent  of  the  syndicate  ?  Could  they  conceive,  farther, 
24  Eng.  Rep.  101 


802  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  III. 

1878  ErUnger  y.  New  Sombrero  Phosphate  Compaoj.  H.L.  (£.) 

that  another  of  the  directors,  Admiral  Macdonald,  was  in 
the  position  he  was — a  fact  of  which  they  had  no  intiiDa- 
tion  i  Could  they  imagine  that  their  affairs  were  all  in  the 
hands  of  those  who  met  at  that  meeting  i  As  to  M.  Drouy  n 
de  Lhuys,  they  might  suppose  that  he  was  not  likely  to 
come  here  often ;  but  they  bad  no  intimation  as  to  his  ab- 
sence, or  that  of  Mr.  Eastwick.  Mr.  Eastwick  was  not  at 
that  meeting,  and  he  was  never  likely  to  be  at  the  board 
meetings  for  a  considerable  time  to  come — ^indeed,  at  this 
time  I  think  he  had  not  properly  qualified  himself  with 
shares  as  a  director.  Until  they  knew  some  of  these  facts, 
it  seems  to  me  that  the  simple  circumstance  of  their  being 
told  what  Mr.  Evans'  position  was  would  not  suggest  to 
them  the  other  objections,  which,  as  is  agreed  by  everybody, 
including  my  noble  and  learned  friend  on  the  woolsack, 
constituted  a  reticence  and  a  hiding  of  real  facts,  which,  iC 
they  had  acted  upon  them  at  once,  would  have  entitled  them 
to  relief. 

Now  let  us  see  how  have  they  lost  it,  and  when  have  they 
lost  it.  It  is  very  important  to  consider  this.  I  cannot  see 
what  there  was  (and  nothing  is  alleged)  to  lead  them  in  any 
way  to  entertain  a  suspicion  as  to  the  contract,  at  all  events 
up  to  the  2d  of  February.  For  reasons  I  shall  mention  pres- 
ently, I  do  not  think  they  had  anything  to  make  them  take 
a  different  view  on  the  2d  of  Febraary ;  but  certainly  be- 
tween September  and  the  2d  of  February  I  cannot  see  that 
there  was  anything  in  the  least  degree  to  make  them  suppose 
it  was  not  a  bona  fide  contract,  like  any  other  contract.  I 
may  observe — it  is  in  favor  of  the  defendants — ^as  regards 
the  prospectus,  that  although  it  is  perhaps  rather  highly 
colored,  I  do  not  see  in  that  prospectus  (and  I  am  glad  to 
say  so)  any  indicium  of  those  frauds  which  are  so  con- 
stantly perpetrated  on  the  public.  However,  the  real  con- 
stitution of  the  board  is  kept  back  from  the  knowledge  of 
the  company. 

Now,  my  Lords,  at  the  meeting  held  on  the  2d  of  Febru- 
ary what  takes  place  i  We  have  at  the  end  of  the  book  a 
full  report  of  that  meeting  by  a  shorthand  writer.  I  call 
1250]  your  Lordships'  ^attention  first  to  this  fact,  and 
ask  you  to  compare  that  with  the  report  of  that  same  meet- 
ing of  the  2d  of  February,  as  referred  to  in  the  directors' 
minutes.  It  is  a  little  curious,  as  showing  the  working  of 
these  things,  when  you  seek  to  bind  all  the  absent  share* 
holders  by  something  that  took  place  at  that  meeting  of 
sixty  out  of  400.  You  find  in  the  note  made  of  the  meet- 
ing in  the  directors'  book  no  minute  whatever  (you  would 
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not  expect  to  find  it)  of  anything  said  by  Mr.  Stephenson, 
or  by  any  other  shareholder,  or  by  anybody  concerned  in 
the  matter.  Now  if  it  was  wished  to  raise  any  question  on 
the  part  of  those  who  might  be  conscious  that  there  was 
something  behind,  and  desired  that  that  should  be  brought 
out,  or  at  all  events  that  the  rest  of  the  shareholders  should 
be  consulted,  as  there  were  only  sixty  shareholders  present 
at  the  meeting,  this  might  have  been  done ;  there  was  a  short- 
hand writer's  note  of  all  that  took  place,  of  all  that  was  said 
by  Mr.  Stephenson  and  answered  by  Sir  Thomas  Dakin, 
and  that  report  might  have  been  sent  round  to  every  share- 
holder. And  it  is  remarkable  that  this  course  was  suggested 
in  reference  to  the  meeting  of  the  29th  of  August,  which 
received  the  report  made  by  the  commiitee  appointed  in 
June  to  investigate  the  affairs  of  the  company.  At  that 
meeting  of  the  29th  of  August,  at  which  there  was  a  great 
deal  oi  important  discussion,  Mr.  Stephenson,  the  origina- 
tor of  the  discussion  and  the  originator  of  all  the  proceed- 
ings which  were  taken  to  set  aside  the  contract,  asked  Sir 
Thomas  Dakin,  towards  the  end  of  the  meeting,  whether  it 
would  not  be  better  for  the  directors  on  their  responsibil- 
ity— he  says  he  should  not  like  to  do  it  himself — to  send  an 
account  of  the  meeting  to  every  shareholder.  I  merely  men- 
tion that  because  it  occurred  to  me  that  I  had  frequently 
seen  cases  before  the  courts  in  which  the  notice  was  brought 
home  to  every  shareholder  in  that  way;  it  is  not  infrequently 
done  by  sending  to  them  the  fullest  report,  that  is  to  say, 
a  shorthand  writer's  report,  of  all  that  took  place,  and  then 
of  course  they  are  fixed  with  the  notice  of  all  that  was  said, 
suggested,  or  done  on  the  occasion. 

My  Lords,  how  any  one  of  the  400  shareholders  except 
those  who  were  present,  was  to  be  brought  into  a  position 
of  supposed  cognizance  and  acquiescence  by  any  conversa- 
tion tnat  took  place  at  that  meeting  on  the  2d  of  February, 
I  confess  I  am  at  a  loss  *to  see.  I  have  taken  some  [1251 
trouble  in  going  into  the  authorities  which  were  referred  to, 
and  I  confess  1  feel  myself  at  a  great  loss  to  find  anything 
to  say  that  those  shareholders  who  were  absent  from  the 
meeting  of  the  2d  of  February,  would  be  bound  by  anything 
•there  said  or  done,  beyond  that  which  was  actually  resolved. 
Of  course,  whatever  was  resolved  at  that  meeting  they  would 
be  bound  by.  According  to  the  report  that  we  nave  of  those 
proceedings,  there  is  no  suggestion  of  any  doubt  or  hesita- 
tion as  to  the  propriety  of  the  contract.  The  only  doubt  or 
liesitation  arises  in  the  conversation  of  one  shareholder  with 
the  chairman,  and  that  one  shareholder  speaks  of  what  he 


804  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  HL 

1878  Erlanger  v.  New  Sombrero  Phosphate  Company.  H.L.  (£.) 

has  heard  and  what  he  has  been  told  as  being  mere  minor, 
and  says  he  only  conies  to  raise  the  question  for  this  pur- 
pose, that  whatever  may  have  been  done  before,  he  does  not 
think  it  very  well  that  Mr.  Evans  should  remain  on  the  board 
of  direction,  if  he  was  really  one  of  the  original  purchasers- 
He  says  I  have  heard  this  talked  about,  and  I  do  not  think 
it  desirable  that  he  should  be  in  that  position.  I  do  not  see 
how  it  would  be  possible  to  affect  any  one  of  the  absent; 
shareholders  with  any  notice  of  those  observations  of  Mr. 
Stephenson' s.  It  has  been  suggested  that  they  might  become 
aware  of  them  from  the  newspapers.  Now  they  might  or 
might  not  be  persons  who  read  tne  newspapers;  and  it  has 
never  been  held  that  the  possibility  of  their  having  informed 
themselves  indirectly,  when  they  were  not  actually  informed 
in  any  direct  way  whatever,  could  be  held  sufficient  to  bind 
absent  parties  as  having  received  notice  of  the  statements 
made  at  a  meeting. 

Now,  my  Lords,  after  the  2d  of  February  the  next  meet- 
ing was  the  ordinary  meeting  of  the  company  held  on  the 
19th  of  June.  At  that  meeting  a  thing  was  done  which  was 
of  very  great  importance — a  committee  of  investigation  was 
appointed.  Mr.  Stephenson  had,  probably  by  the  time  this 
next  meeting  was  held,  furnished  himself  with  more  detailed 
information  of  what  had  been  going  on  in  the  previous  part 
of  the  transactions,  and  he  seems  to  have  brought  before 
that  meeting  the  expediency  of  appointing  a  committee  of 
investigation.  I  do  not  think  there  was  any  direct  notice 
given  of  that,  but  whether  there  was  or  not,  I  should  hold 
the  absent  shareholders  bound  by  that  which  was  done^ 
namely,  the  appointment  of  the  committee  of  investigation. 
1523]  *They  were  so  far  led  to  believe  that  there  was  some- 
thing to  be  inquired  into,  and  that  that  was  of  importance 
in  regard  to  the  concerns  of  the  company. 

Now,  my  Lords,  I  must  look,  indeed  I  have  looked  anx- 
iously, to  see  whether  any  delay  or  laches  can  be  imputed 
from  that  time.  The  shareholders  were  to  meet  again  six 
weeks  afterwards.  They  did  meet  six  weeks  afterwards, 
but  that  was  found  not  to  have  given  time  enough  for  the 
committee  to  pursue  their  investigations  to  the  utmost, 
and  they  therefore  enlarged  the  time  to  the  29th  of  August. 
On  the  29th  of  Augqst  there  was  a  full  meeting  held,  when 
everything  of  course  was  known,  the  report  of  the  commit- 
tee was  received,  persons  were  chosen  to  fill  the  places  which 
had  been  occupied  by  the  former  directors,  and  the  share- 
holders must  be  taken  at  that  time,  the  29th  of  Au^st,  to 
have  had  full  knowledge^  or  to  have  beea  in  a  position  to 
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liave  acquired  full  knowledge,  of  all  their  rights.  But  what 
do  they  upon  that  %  They  refsolve  (and  it  seems  to  me  to 
liave.been  a  very  reasonable  resolution  to  have  come  to) 
that  instead  of  ''rushing  into  litigation,"  as  they  express  it, 
that  is  to  say,  going  at  once  into  litigation,  they  should  en- 
deavor to  ascertain  all  the  facts  concerning  this  contract,  and 
endeavor  to  enter  into  negotiation  with  the  members  of  the 
syndicate  who  were  impugned  by  the  report  of  the  commit- 
tee. They  aimed  at  the  recovery,  no  doubt  at  first,  of 
£66,000,  as  to  which  they  took  an  erroneous  step ;  but  it 
will  be  seen  by  the  letter  they  wrote,  which  I  will  next  refer 
to,  that  there  was  a  full  reservation  of  all  their  rights. 

A  resolution  to  the  effect  I  have  stated  having  been  car- 
ried on  the  29th  of  August  they  write  on  the  16th  of  Septem- 
ber, having  in  the  meantime  been  advised  by  counsel  as  to 
their  rights,  this  letter  to  Baron  Erianger:  *'Sir, — You  are 
doubtless  acquainted  with  the  report  of  the  recent  share- 
holders' committee  of  this  company,  and  also  with  what 
took  place  at  the  late  general  meeting  in  reference  to  the 
profit  of  £66,000  made  between  the  price  paid  to  Mr.  Chat- 
teris and  the  sum  charged  to  this  company  for  the  island  of 
Sombrero.  The  board  of  directors  has  now  been  recon- 
structed, and  the  first  great  object  is  to  obtain  a  return  of 
this  amount  for  the  benefit  of  the  company.  They  desire, 
therefore,  to  open  a  negotiation  with  you  and  the  other 
*gentlemen  who  were  interested  in  the  formation  of  [1253 
the  company,  so  as  to  bring  about,  if  possible,  a  settlement 
of  this  very  important  question  in  a  perfectly  amicable  man- 
ner." They  do  not  attempt,  aj;  this  time,  to  do  anything 
more  than  obtain  what  they  thought  they  had  a  right  to  ask 
for,  namely,  the  return  of  the  money  which  they  thought 
had  been  unduly  obtained  from  them.  But  they  go  on  to 
iay,  "The  directors,  therefore,  suggest  that  in  this  spirit, 
and  entirely  without  prejudice  to  the  legal  rights  of  the  com- 
pany or  yourself,  you  will  be  good  enough  fully  to  consider 
the  matter  in  all  its  bearings,  and  maKe  such  a  proposal 
to  them  for  approval  by  the  shareholders  as  the  unfortu- 
nate position  of  the  company  and  all  the  circumstances  seem 
to  warrant." 

Well,  my  Lords,  more  than  a  month  passes  before  the 
directors  get  an  answer  to  that  letter.  The  answer  is  dated 
the  23d  of  October.  Baron  Erianger  explains  the  delay  by 
his  being  out  of  town ;  but  of  course  it  cannot  affect  the 
rights  of  the  company  or  prejudice  them  in  respect  of  laches 
that  there  should  nave  been  that  long  interval  of  time,  nearly 
five  weeks,  before  they  received  the  answer.    When  they 
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have  got  that  answer  a  farther  correspondence  goes  on  for 
some  little  time  between  the  new  directors  and  Baron  Erlan- 
ger.  It  is  only  just  to  him  to  say  that  he  makes  a  very  con- 
siderable offer  with  reference  to  a  return  of  the  profit  in 
money  and  shares ;  it  may  not  have  been  all  the  company 
were  entitled  to  ;  that  is  quite  a  different  matter.  The  nego- 
tiation breaks  off  at  last,  on  Baron  Erlanger's  declining  to 
disclose  the  names  of  the  different  persons  interested  in  what 
I  have  called  the  syndicate.  He  may  have  done  so  from 
honorable  feelings.  I  cannot  tell  what  his  reason  was,  but 
whatever  the  reason  was,  it  operated  effectually  in  putting  a 
stop  to  the  negotiation. 

Now,  my  iSrds,  we  have  the  company  quite  right,  as  ap- 
pears to  me,  down  to  the  23d  of  October  with  regard  to  the 
guestioaof  laches.  Then  the  bill  was  filed  on  the  24th  of 
JDecember.  I  confess,  that  being  so,  considering  the  magni- 
tude of  the  case  and  the  difficulties  there  would  be  in  tlie 
way  of  any  rapid  progress,  the  quantity  of  information  that 
had  to  be  obtained,  and  the  desirable  action  of  the  commit- 
tee in  endeavoring  to  bring  about  a  compromise,  I  do  not 
see  in  that  interval  between  the  23d  of  October  and  the 
24th  of  December,  filled  up  as  it  was  in  a  great  degree, 
1254]  *although  not  wholly,  with  communications  with 
Baron  Erlanger,  that  amount  of  laches  which  would  induce 
your  Lordships  to  say  that  the  right  which,  as  every  court 
and  every  judge  before  whom  the  case  has  come  agrees,  once 
clearly  existed,  was  waived  and  lost  in  consequence  of  the 
neglect  of  the  company  to  take  steps  in  due  time  to  free 
thtimselves  from  the  contract. 

No  doubt  the  case  of  a  mine  is  one  which  we  must  look 
into  with  very  great  accuracy;  and  if  once  we  saw  the  slight- 
est appearance  of  Ttiolajide^^  if  we  saw  the  slightest  indica- 
tion of  wavering  and  indecision  as  to  whether  or  not  the 
remedy  should  be  taken  until  they  saw  how  the  thing  would 
turn  out,  that  might  be  a  very  different  matter ;  but  although 
it  is  true  that  things  were  so  prosperous  in  February  that 
Mr.  Stephenson  seems  not  to  have  obtained  such  a  hearing 
as  he  otnerwise  would  have  done,  that  was  not  brought  home 
to  the  minds  of  all  the  shareholders  who  were  not  present  at 
that  meeting.  And  even  if  there  was  such  a  degree  of  waver- 
ing on  the  part  of  Mr.  Stephenson,  there  was  certainly  no 
such  wavering  on  the  part  of  anybody  else.  At  the  next 
meeting  the  appointment  takes  place  of  the  committee  of 
shareholders,  obviously  for  the  purpose  of  seeing  what  can 
be  done  to  free  themselves  from  tlie  contract.  Negotiations 
take  place  immediately  after  that,  because  the  committee 
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■were  recommetided  to  see  wbat  could  be  done  by  negotia- 
tion ;  and  after  tbe  failare  of  the  negotiation  there  is  no  long 
or  anreasonable  time  until  the  filing  of  the  bill. 

My  Lords,  I  am  sorry  to  hare  gone  at  such  length  into  the 
matter.  Perhaps  if  I  nad  been  present  at  the  original  hear- 
ing I  should  have  brought  my  ideas  into  a  more  condensed 
shape.  The  last  hearing  was  the  Srst  as  far  aa  I  was  con- 
cerned ;  it  is  only  jast  conclnded,  and  I  have  not  had  time 
to  pnt  into  sach  a  form  as  I  conld  have  wished  the  obaerva- 
tions  I  have  thought  fit  to  offer  to  your  Lordships,  and  which 
satisfy  me,  my  Lords,  that  in  this  case  the  app^  oaght  to 
fail,  and  sbonld  be  dismissed  with  costs. 

LoBD  O'Hao&n:  My  Lords,  in  this  case  all  the  facts 
material  for  our  consideration,  and  all  the  questions  raised 
upon  them,  have  been  so  elaborately  stated  and  discussed 
by  noy  noble  and  learned  friends,  that  *I  cannot,  [1255 
with  propriety  or  advantage,  trouble  your  Lordships  by  any 
lengthened  observations.  I  shall  only  indicate,  as  briefly  as 
possible,  the  conclasions  to  which  I  have  arrived,  after  anx- 
ious consideration. 

The  ori^nal  purchase  of  the  island  of  Sombrero  was  per- 
fectly legitimate — and  it  was  not  less  so  because  the  object 
of  the  purchasers  was  to  sell  it  again,  and  to  sell  it  by  form- 
ing a  compaDV  which  might  afford  them  a  profit  on  the 
transaction.  The  law  permitted  them  to  take  that  course, 
and  provided  the  machinery  by  which  the  transfer  of  their 
interest  might  be  equitably  and  beneficially  effected  for 
themselves  and  those  with  whom  they  meant  to  deal.  But 
the  priviJe^  givdo  them  for  promoting  such  a  company  for 
such  an  object,  involved  obligations  of  a  very  serious  kind. 
It  required,  in  its  exercise,  the  utmost  good  faith,  the  com- 
pletest  trnthfulness,  and  a  carefal  regard  to  the  protection 
of  the  future  shareholders.  The  power  to  nominate  a  direc- 
torate is  manifestly  capable  of  great  abuse,  and  may  involve, 
in  the  misuse  of  it,  very  evil  consequences  to  multitudes  of 
people  who  have  little  capacity  to  guard  themselves.  Such 
a  power  may  or  may  not  have  been  wisely  permitted  to 
exist.  I  venture  to  have  doubts  upon  the  point.  It  tempts 
too  much  to  fraudulent  contrivance  and  mischievous  decep- 
tion ;  and,  at  loaot,  if  pinguid  he  watrhed  with  j«aloi!3v  and 
ri-sli:,iii.nl  [:■  ...,.,■..,;■■:.,  .!,:,■;;-....■■;■  ;,,. 
iguuraut  :ukI  ilu-  uir.uH\ .  I:i  idl  ^ui  U  i.'L.ii-,-j  ili-j  d:u-^::u!aU' 
nominated  by  the  promoters  ehouid  gtand  between  them  and 
the  public,  with  such  indt-pendenoe  and  intelligence,  that 
they  may  be  expected  to  deal  fairly,  impartially,  and  with 
adequate  knowledge  in  the  affairs  submitted  to  their  control. 
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If  they  have  not  those  qualities,  they  are  unworthy  of  trust. 
They  are  the  betrayers  and  not  the  guardians  of  the  com- 
pany they  govern,  and  their  acts  should  not  receive  the  sanc- 
tion of  a  court  of  justice. 

Now,  mv  Lords,  for  reasons  repeatedly  given  by  my 
noble  and  learned  friends,  which  I  shall  not  detail  again,  I 
think  that  the  promoters  in  this  case  failed  to  remember  the 
exigencies  of  tneir  fiduciary  position,  when  they  appointed 
directors  who  were  in  no  way  independent  of  themselves, 
and  who  did  not  sustain  the  interests  bf  the  company  with 
1256]  ordinary  care  and  intelligence.  Of  *the  five  se- 
lected, two  were  absent  from  England.  Mr.  Evans  was  the 
agent  of  Baron  Erlanger.  Admiral  Macdonald  avowedly 
held  his  shares  to  be  used  for  the  Baron's  purposes ;  and 
Alderman  Dakin,  so  far  as  we  are  informed,  was  the  only 
one  of  the  five  who  fulfilled  the  conditions  which  should 
have  been  fulfilled  by  all  of  them.  A  member  of  the  syndi- 
cate was  made  the  secretary  of  the  directors.  He  got  £600, 
and  Evans  and  Macdonald  had  their  shares  from  the  pro- 
moters. These  persons  seem  to  have  represented  simply  the 
financier  to  whom  they  owed  their  appointments.  They 
were  not  independent  directors  dealing  for  the  shareholders 
with  single  regard  to  their  security  and  advantage. 

The  value  oi  the  island  was  ascertained  by  a  learned  judge 
to  be  £55,000,  and,  a  few  days  after,  circumstances  remain- 
ing wholly  unchanged,  a  contract  for  the  sale  of  it,  at 
£110,000,  was  confirmed,  in  the  absence  of  M.  Drouyn  de 
Lhuys  and  Mr.  Eastwick  by  three  of  the  five  directors,  two 
of  them  being  Mr.  Evans  and  Admiral  Macdonald,  assisted 
by  their  solicitor,  who,  as  I  have  said,  was  a  member  of  the 
syndicate.  Apparently,  there  was  no  inquiry  as  to  the  enor- 
mous advance  in  the*  price  beyond  that  which  the  Vic^- 
Chancellor  had  accepted  on  his  judicial  responsibility,  no 
consideration  of  the  state  of  the  property — ^ana  no  intelligent 
estimate  of  its  capabilities  and  prospects.  If  the  directors 
had  been  nominated  merely  to  ratify  any  terms  the  pro- 
moters might  dictate,  they  discharged  their  function ;  if  it 
was  their  duty,  as  it  certainly  was,  to  protect  the  share- 
holders, they  never  seem  to  have  thought  of  doing  it  Their 
conduct  was  precisely  that  which  might  have  been  antici- 
pated from  the  character  of  their  selection,  and  taking  that 
conduct  and  character  together,  I  concur  in,  I  believe,  the 
unanimous  opinion  of  your  Lordships  that  such  a  transac- 
tion ought  not  to  be  allowed  to  stand. 

The  promoters,  who  so  forgot  their  duty  to  the  company 
they  formed,  as  to  give  it  a  directorate  without  independence 


VoL  IIL]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  809 

H.L.  (E.)  Erlanger  v.  New  Sombrero  Phosphate  CompaDy.  1878 

of  position  or  vigilance  and  caation  in  caring  for  its  inter- 
ests, mnst  take  the  consequences.  And  this  without  the 
necessary  imputation  of  evil  purpose  or  conscious  fraud. 
The  fiduciary  obligation  may  to  violated  though  there  may 
be  no  intention  to  do  injustice.  If  the  protection,  proper 
and  needful  for  a  person  standing  at  ^disadvantage  [1257 
in  relation  to  his  guardian  or  his  solicitor,  or  to  the  pro- 
moters of  a  company,  be  withheld,  the  guardian,  the  so- 
licitor, or  the  promoters,  cannot  sustain  a  contract  equitably 
invalidated  by  the  want  of  it,  merely  because  it  may  be  im- 
possible to  prove  that  he  is  impeachable  with  indirect  or 
improper  motives. 

My  Lords,  if  for  any  of  the  reasons  which  have  been  given, 
the  purchase  should  have  been  set  aside  by  a  court  of  equity, 
on  tne  filing  of  a  bill  immediately  after  it  was  made,  the  re- 
maining question  is,  whether  the  respondents,  by  their  laches 
or  acquiescence,  have  deprived  themselves  of  the  right  to  a 
rescissiod  ?  I  cannot  think  so.  No  doubt,  there  is  force  in 
the  arguments  which  have  been  urged  as  to  the  peculiar 
nature  of  the  proi)erty,  the  shortness  of  the  lease,  tne  dete- 
rioration of  the  value,  and  the  consequent  difficulty  of  re- 
placing the  parties,  on  either  side,  in  statu  qiw  ante.  But, 
notwithstanding,  I  have  seen  no  sufficient  reason  to  hold^ 
that  the  lapse  of  fourteen  months,  before  the  suit  was  insti-* 
tuted,  under  the  peculiar  circumstances  of  the  case,  disen- 
titled the  respondents  to  seek  relief. 

As  to  the  unprosperous  dealing  with  the  island  and  the 
decrease  of  its  value,  Mr.  Higgins  forcibl  v  urged,  in  his  con- 
cluding speech,  that  the  persons  who  dealt  with  it  were  those 
whom  the  promoters,  directly,  or  through  the  executive 
they  created,  had  put  in  charge  of  it,  and  that  they  could 
not  complain  of  any  injurious  change  accomplished  under 
the  management  of  their  own  nominees.  But,  without  ref- 
erence to  this,  I  am  unable  to  see  that  there  was  anv  unrea- 
sonable or  avoidable  delay  in  the  proceedings.  I  am  not 
satisfied  that  anything  was  disclosed  at  the  meeting  of  Feb- 
ruary which,  per  se^  would  have  warranted  a  suit.  The 
double  position  of  Mr.  Evans,  as  vendor  and  purchaser, 
which  was  mentioned  on  the  authority  of  a  rumor,  would 
not  alone,  of  necessity,  have  nullified  the  bargain.  A  ven- 
dor may,  in  certain  circumstances,  transfer  himself  with  his 
property  and  unite,  as  a  director,  with  them  to  whom  it  has 
passed,  making  it  profitable,  on  new  conditions,  for  them 
and  for  himself.  Alone,  therefore,  the  position  of  Mr. 
Evans,  so  far  as  it  was  apparent,  did  not  necessitate  the  con- 
clusion that  anything  unlawful  had  occurred,  and  the  mere 
24  Eng  Rep.  102 
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diversity  of  price,  startling  as  was  the  increase  within  a  few- 
days  from  £55,000  to  £110,000  would  not,  of  itself,  even  if  it 
1258]  had  *been  fully  ascertained,  as  it  was  not,  have 
made  that  conclusion  necessary. 

But,  again,  be  this  as  it  may,  the  consideration  remains, 
that,  whatever  occurred  at  the  meeting  of  February,  and 
whatever  may  have  been  the  significance  and  effect  of  the 
discussions  there,  some  hundreds  of  shareholders  were  ab- 
sent who  were  not  bound  to  be  present,  who  had  no  duty  of 
attendance  cast  Qpon  them,  and  no  special  reason  to  induce 
them  to  attend.  The  meeting,  as  the  chairman  announced, 
was  only  ^"^ pro  forma.^^  There  was  no  notice  affecting  the 
directorate  or  the  contract.  There  was  no  power  at  that 
meeting  effectually  to  meddle  with  the  directors,  or  to  assail 
their  policy.  No  balance-sheet  was  to  be  shown ;  no  ac- 
counts were  to  be  scrutinized.  The  w^hole  affair  was  merely 
formal,  and  of  the  doings  and  speeches  on  the  occasion  no 
notice  whatever  was  given  to  any  one  of  the  hundreds  of  ab- 
sent shareholders.  In  this  condition  of  facts,  I  think  it  im- 
possible to  say  that  the  occurrences,  on  that  occasion,  were 
of  such  a  nature  as  to  require  the  com|)any  to  take  immedi- 
ate action,  on  peril  of  the  sacrifice  of  their  claim  to  rescission. 
.  Even  as  to  the  persons  present,  I  should  not  be  prepared 
to  say  that  anj  knowledge  was  communicated  or  any  motive 
for  investigation  supplied,  sufficient  to  make  the  delay  of 
proceedings  fatal  to  that  claim.  It  may  be  that  the  appa- 
rently prosperous  state  of  the  business  made  the  sharehold- 
ers content  with  their  condition,  and  averse  from  inquiry; 
but  they  did  not,  therefore,  forfeit  a  right  which  was  vested 
in  them,  if  I  am  correct  in  my  opinion  as  to  the  first  question 
in  the  case.  And,  at  all  events,  I  cannot  see  that  those  who 
were  absent,  the  majority,  were  in  any  way  affected  by  mat- 
ters which  never  came  within  their  cognizance,  and  which  they 
had  neither  the  obligation  nor  the  capacity  to  know.  Cer- 
tainly, no  authority  was  produced  to  show  that  they  could 
be  so  affected ;  and  the  attempt  to  deny  them  their  equitable 
claim,  as  if  they  had  been,  appears  to  me  unreasonable  and 
unjust. 

My  Lords,  if  this  view  as  to  the  meeting  of  February  be 
correct,  I  cannot  believe  that  the  subsequent  transactions 
established  any  case  of  laches  or  acquiescence.  It  would 
have  been  very  difficult  to  have  had  any  effective  meeting 
afterwards  before  the  19th  of  June.  In  the  meantime,  infor- 
1259]  mation  had  been  gathered  as  to  the  *position  of  the 
directors,  their  relations  with  the  promoters,  and  other  things 
unknown  to  those  who  attended  the  meeting  of  February; 
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and  a  committee  was  appointed  tp  make  farther  inquiry. 
Until  the  29th  of  August,  when  its  report  was  received, 
nothing'  could  have  been  judiciously  done.  Then  came  a 
delay  of  five  weeks,  attributable  not  to  the  company,  but 
to  the  api)ellants,  whp  did  not  answer  a  letter  addressed  to 
them  on  the  16th  of  September,  until  the  23d  of  October ; 
and  two  months  afterwards,  on  the  24th  of  December,  the 
bill  was  filed. 

We  must  look  to  the  practical  possibilities  of  things  in 
such  a  case  as  this,  and  considering  the  difficulty  of  bring- 
ing a  company  into  motion  against  its  directorate,  the  neces- 
sity of  a  careful  and  minute  examination  of  facts,  and  the 
time  essential  for  the  preparation  of  complicated  pleadings, 
I  cannot  say  that  the  delay  of  fourteen  months  is  not  ac- 
counted for,  or  is  so  long  and  so  unjustified  as  to  deprive 
the  respondents  of  their  right  to  sue. 

In  matters  of  this  kind,  every  case  must  be  judged  accord- 
ing to  its  own  circumstances.  In  each,  the  question  must 
be  one  of  degree — of  more  or  less — and  the  delay  which  might 
be  sufficient  to  bar  relief,  in  one  condition  of  things,  may  be 
without  any  effect  in  another.  But  it  is  notable  that  in 
none  of  the  cases  has  laches  been  imputed  without  a  lapse 
of  time  very  much  greater  than  that  which  we  have  to  con- 
sider. All  along,  for  many  months,  the  shareholders  had 
Sressed  for  a  return  of  the  £65,000.  They  do  not  seem  to 
ave  been  advised  to  seek  rescission  of  the  contract  until  a 
late  period ;  but  a  temporary  mistake  of  the  remedy  does 
not  extinguish  the  right  to  one.  As  soon  as  they  were  fully 
informed,  the  proper  demand  was  made  and  the  suit  was 
instituted ;  and,  as  I  have  said,  in  my  opinion,  without  such 
delay  as  disentitled  them  to  maintain  it. 

Holding,  therefore,  that  on  both  the  points  the  Court  of 
Appeal  was  right,  I  am  of  opinion  that  the  decree  should  be 
affirmed  and  tne  appeal  dismissed  with  costs. 

Lord  Selbobne  :  My  Lords,  the  contract  in  this  case  was 
adopted  as  the  contract  of  the  company  (having  been  pre- 
viously prepared  for  that  purpose  by  the  vendors)  through 
the  machinery  of  a  board  of  directors  of  *the  ven-  [1260 
dors'  own  creation,  who  were  so  constituted  as  to  be  prac- 
tically incapable  of  exercising  (and  who  did  not,  in  fact,  ex- 
ercise) any  independent  judgment  on  the  subject.  All  the 
documents  were  prepared  by  the  vendors'  solicitor,  who  was 
also  made  solicitor  to  the  company,  and  who  participated, 
to  the  extent  of  £600,  in  the  vendors'  profit.  Of  the  five 
directors  named  in  the  articles  of  association,  two  were  ab- 
sent from  this  country,  and  were  at  that  time  practically 
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incapable  of  acting;  the  other  three  were  present  when  the 
contract  was  adopted ;  bat  of  these,  one  was  the  nominal 
vendor,  and  the  paid  agent  and  trustee  of  the  real  vendors  ; 
another  was  a  mere  instrument  in  the  hands  of  the  vendors, 
qualified  (contrary  to  the  articles)  by  a  loan  of  shares  from 
Baron  Erlanger.  The  third  was  the  Lord  Mayor  of  Lon- 
don, and  it  seems  only  fair  to  him  to  suppose  that  he  was 
too  much  occupied  with  other  duties  to  be  able  to  give 
much  attention  to  this.  The  consideration  for  the  sale  was 
£110,000  (partly  in  shares  of  the  company),  being  twice  as 
much  as  the  vendors  had  paid  for  the  property  a  month  be- 
fore. Whether  this  was,  or  was  not,  an  excessive  price  to 
be  asked  from  a  company,  is  a  question  into  which  1  do  not 
enter.  If  there  had  been  an  independent  purchaser  and  a 
real  bargain,  the  vendors  would  have  been  at  liberty  to  ask 
what  pnce  they  pleased ;  and  if  that  purchaser  had  agreed 
to  pay  more  than  the  property  was  worth,  he  could  not  com- 
plain. But  there  was,  in  fact,  no  such  purchaser  and  no 
such  bargain.  The*vendors  themselves  managed  the  whole 
thing,  and  they  made  those  who  through  their  means  under- 
took a  trust  for  others,  their  passive  instruments. 

By  such  an  adoption  of  such  a  contract  the  company  could 
not  be  bound  in  equity,  if,  when  the  material  facts  became 
known  to  the  shareholders,  they  sought  to  be  released  from 
it  within  a  reasonable  time ;  nor  could  the  nature  of  the  prop- 
erty (a  lease  of  minerals  for  years,  of  speculative  value) 
make  any  difference  in  this  respect.  It  was  the  act  of  the 
vendors  to  put  their  property,  being  of  that  character,  in 
such  a  position  ;  and,  unless  some  equity  arises  against  the 
plaintiffs  from  some  conduct  or  omission  of  their  own,  the 
vendors  must  take  the  consequences  of  that  act.  The  share- 
holders were  put  into  possession  of  the  property  as  a  going 
concern ;  they  took  over  the  manager  and  all  the  other 
1261]  agents  *whom  they  found  upon  it,  and  did  not  alter 
or  interfere  with  the  course  of  management  until  they  found 
that  the  manager  was  not  doing  his  duty  properly,  when 
they  promptly  did  what  was  right,  and  appointed  a  new  and 
a  fit  person  to  succeed  him.  There  has,  therefore,  been 
nothing  done,  or  left  undone,  to  the  injury  of  the  property 
since  it  came  into  the  company's  hands  which  can  now  stand 
in  the  way  of  the  plaintiffs'  right  to  relief,  unless  they  have 

f)recluded  themselves  from  it  by  acquiescence  ;  and  the  re- 
ief  given  by  the  decree  is  such  as,  under  these  circumstances, 
is  proper  and  usual,  and  is  granted  upon  the  usual  equi- 
table conditions. 
With  resoect  to  the  question  of  acquiescence,  I  will  first 
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consider  how  it  would  have  stood  if  nothing  important  had 
taken  place  at  the  general  meeting  ot  the  2d  of  February, 
1872 — premising  that  when  acquiescence  is  a  bar  to  an  equita- 
ble right  (which  it  may  be  much  more  easily  than  to  a  legal 
right,  especially  in  mining  cases),  two  things  are  generally 
necessary — first,  that  there  should  have  been  sufficient 
knowledge  of  the  facts  on  which  the  equity  depends ;  and, 
secondly  (when  a  contract  is  sought  to  be  rescinded),  that 
there  should  have  been  substantial  freedom  of  choice  and 
action,  independent  of  the  original  influence  under  which 
the  voidable  contract  was  made. 

Now,  in  this  case,  the  original  influence  of  the  board  of 
directors  nominated  by  the  vendors,  who  had  adopted  the 
contract  on  the  29th  oi  September,  1871,  continued  till  the 
meeting  of  the  19th  of  June,  1872,  when  the  committee  of 
investigation  was  appointed  ;  and  the  new  board,  resulting 
from  the  report  of  that  committee,  was  not  formed  until  the 
29th  of  August  following.  After  the  resolution  passed  at 
the  meeting  of  that  date  authorizing  the  new  board  to  en- 
deavor to  come  to  "an  early  settlement^with  the  vendors  of 
the  property  to  the  company,  so  that  litigation  might,  if 
possible,  be  avoided"  the  whole  time  down  to  the  filing 
of  the  bill,  appears  to  me  to  be  sufficiently  accounted  for ; 
and  I  think  it  immaterial  that,  if  the  vendors  would  have 
consented  (which  they  did  not)  to  give  back  £65,000,  the 
shareholders  would  have  been  willing,  on  those  terms,  to 
retain  the  property.  That  the  company  should,  until  a  set- 
tlement was  arrived  at  (or  a  decree  made  in  case  of  litiga- 
tion) continue  in  possession,  and  keep  the  concern  going,  in 
a  due  course  of  management,  was  an  inevitable  necessity 
*under  the  circumstances.  A  different  course  (since  [1 262 
the  vendors  did  not  offer  to  take  back  the  property)  would 
have  given  the  vendors  much  more  reason  to  complain  of 
the  conduct  of  the  plaintiffs  (so  far,  at  least,  as  my  opinion 
is  concerned)  than  they  now  have. 

From  the  formation  of  the  company  till  the  inquiry  by 
the  committee  of  investigation,  the  shareholders  had  such 
knowledge  as  was  communicated  to  them  by  the  articles  of 
association  and  the  prospectus:  and  (unless  by  means  of 
what  passed  at  the  meeting  of  the  2d  of  February,  1872), 
they  had  no  more.  They  knew,  from  these  original  sources 
of  information,  that  the  directors  had  power  to  adopt,  and 
had  adopted,  a  contract,  previously  prepared,  for  tne  sale 
of  the  property  by  Evans  (himself  a  director),  as  vendor,  to 
Pavy,  on  behalf  of  the  company,  for  £110,000 ;  of  which 
contract  a  copy  might  be  seen  at  the  office  of  the  company's 
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solicitor ;  and  that  Evans  bad  bought  from  Mr.  Chatteris, 
as  liquidator  of  a  former  company,  under  the  direction  of 
the  Court  of  Chancery ;  also,  that  the  working  by  Mr. 
Chatteris  had  been  profitable.  If  any  shareholder  had  re- 
ferred to  the  contract  (as  he  was  invited  to  do),  he  would 
have  found  in  it  the  date  of  Evans's  purchase  (30th  of 
August,  1871) ;  but  he  would  not  have  found  what  price 
Evans  had  paid.  If  this  had  been  sufficient  information,  no 
shareholder  taking  shares  on  the  faith  of  the  articles  and 
the  prospectus  could  have  had  any  ground  of  complaint : 
and  I  should  have  thought  that  in  that  case  the  company' 
would  never  have  had  any  equity  to  rescind  the  contract. 
But  there  was  in  truth  (so  far)  nothing  to  suggest  to  any 
shareholder  that  the  board  of  directors  bad  not  been  prop- 
erly constituted,  or  that  the  directors  had  been  nominated 
by,  or  had  acted  under  the  influence  of,  the  vendors ;  or 
that  they  had  not  properly  exercised  their  judgment,  and 
performed  their  duty.  Evans  was,  indeed,  stated  to  be  both 
vendor  (as  far  as  appeared,  sole  vendor)  and  a  director. 
But  this  miffht  welj  be  without  any  interference  on  his  part 
with  the  judgment  and  discretion  of  his  co  directors,  as  to 
adopting,  or  not  adopting,  the  contract.  It  is  no  unusual 
thing  for  a  vendor  to  be  asked,  in  the  interest  of  a  purchas- 
ing company,  to  take  a  place  in  its  direction.  The  names 
with  which  that  of  Evans  was,  in  this  case,  associated, 
were  at  least  sufficient  to  justify  the  shareholders  in  taking 
1263]  *it  for  granted  that  everything  had  been  properly 
and  bona  fide  done  on  their  part ;  and  I  cannot  think  that, 
under  these  circumstances,  it  would  be  equitable  to  hold 
that  they  were  put  upon  making  farther  inquiry,  merely 
by  what  appeared  in  the  articles  of  association  and  in  the 
prospectus. 

The  remaining  question  is,  whether  the  diBcussion  which 
took  place  at  the  first  general  meeting,  on  the  2d  of  Feb- 
ruary, 1872,  alters  the  case?  I  think  it  does  not.  No 
notice  was  given  to  the  shareholders,  before  that  meeting, 
that  any  business  would  be  brought  before  it  relative  to  this 
contract:  and  after  the  meeting  no  information  as  to  the 
conversation  relative  to  the  contract,  which  had  taken  place 
at  it,  was  communicated  to  the  absent  shareholders.  The 
whole  number  of  shareholders  was  496,  of  whom  only  sixty- 
two  were  present.  Even  as  to  those  sixty-two  (I  lay  aside 
the  particular  case  of  Mr.  Stephenson  who  brought  the 
matter  forward  as  a  dissatisfied  shareholder,  but  whose  in- 
dividual knowledge  or  acquiescence,  even  if  he  did  ac- 
quiesce, could  not  affect  the  rest),  it  does  not  appear  to  me 
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that  any  communication  was  then  made  which  added  to 
their  previous  knowledge  more  than  one  material  fact ;  viz., 
that  the  price  paid  by  Evans  to  Chatteris  was  £55,000.  If 
this  had  been  all,  if  the  other  directors  had  dealt  bona  fide^ 
and  at  arm's  length  with  the  vendors,  as  in  the  due  dis- 
charge of  their  duty  they  ought  to  have  done,  the  fact  that 
Evans,  or  those  whom  he  represented,  had  made  this  large 
profit  by  the  resale,  would  not,  by  itself,  have  enabled  the 
company  to  rescind  the  contract.  The  suggestion  that  the 
contract  was  or  might  be  voidable,  for  that  or  for  any  other 
reason,  does  not  appear  to  have  been  in  any  way  presented 
to  the  minds  of  the  shareholders  who  attended  the  meet- 
ing; not  even  by  Mr.  Stephenson  himself.  So  far  were  the 
directors  from  then  treating  the  case  as  one  in  which  there 
was  an  option  to  rescind  or  not,  that  the  chairman,  Sir 
Thomas  Dakin,  professed  ignorance  of  the  price  which  Evans 
liad  paid,  and  treated  it  as  a  matter  with  which  the  company 
had  nothing  at  all  to  do.  It  is  true  that  he  also  represented 
the  bargain  as  a  good  one ;  on  grounds,  which  he  doubtless 
at  that  time  believed  to  be  sufficient ;  but  which  afterwards 
proved  to  be  fallacious.  If  the  question  of  ratifying  or  re- 
scinding a  contract,  then  understood  or  supposed  to  be 
voidable,  had  been  *before  the  meeting,  this  might  [1264 
have  been  very  important  as  leading  to  the  conclusion  that 
the  shareholders  present  desired  to  ratify  and  not  to  rescind 
it.  But,  in  the  actual  circumstances  of  the  case,  I  can  only 
regard  such  a  statement  as  calculated  (especially  when 
taken  in  connection  with  the  answer  made  to  Mr.  Stephen- 
son), to  confirm  the  confidence  which  the  shareholders  had 
down  to  that  time  placed  in  the  board,  and  to  put  them  oflE 
any  farther  inquiry  into  the  way  in  which  the  duty  under- 
taken by  the  directors,  had  been  discharged.  I  cannot, 
therefore,  impute  any  acquiescence,  which  would  make  it 
ineauitable  now  to  rescind  the  contract,  even  to  those  share- 
holders who  were  present  on  the  2d  of  February,  1872; 
much  less  to  those  meing  seven-eighths  of  the  whole  num- 
ber) who  were  not  tnere,  and  who  were  altogether  ignorant 
of  what  passed  at  that  meeting. 

I  think  that  the  decision  of  the  Court  of  Appeal  in 
Chancery  was  correct,  and  ought  to  be  affirmed. 

Lord  Blackburn  :  My  Lords,  in  this  suit  the  plaintiffs 
being  a  limited  company,  incorporated  under  the  provisiona 
of  the  Company's  Act,  1862  (26  &  26  Vict.  c.  89),  and  suing 
as  such,  can  only  ask  for  relief  on  grounds  affecting  them  in 
their  corporate  capacity.  If  individuals  were  deceived  by 
misrepresentations  a  case  might  exist  entitling  such  indi- 
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viduals  to  be  personally  relieved  against  the  consequences  of 
such  misrepresentations,  but  the  company  would  not  have 
any  title  to  be  relieved  on  account  or  such  misrepresenta- 
tions to  individuals,  especially  if  the  misrepresentations 
were  made  by  those  who  at  the  time  represented  the  com- 
pany. All  this  is  clearly  stated  by  liord  Cottenham,  io 
your  Lordships'  House,  in  Vigers  v.  Pike  ("). 

But  inasmuch  as  corporations  act  by  individuals  who 
have  the  proper  authority  to  manage  their  affairs,  and  by 
those  who  are  duly  appointed  by  that  governing  body  to 
act  as  agents  for  the  company,  it  may  well  happen  that 
proof  that  the  defendants  have  deceived  the  individuals  who 
"orm  the  governing  body,  or  the  agents  appointed  by  them, 
L265]  is  proof  that  they  have  deceived  the  *corporation, 
and  gives  the  corporation  a  substantive  title  to  relief.  And  it 
may  happen  that  the  defendants  have  corrupted,  or  unduly 
influenced,  the  governing  body  without  deceiving  them,  so 
as  to  get  the  corporation  to  make  a  contract,  from  which  the 
corporation,  on  proving  such  corruption  or  undue  influence, 
has  a  right  to  relief.  This  again  is  stated  by  Lord  Cotten- 
ham (').  And  I  own  it  seems  to  me  that,  as  soon  as  these 
distinctions  are  stated,  they  appear  to  be  obviously  right, 
and,  if  they  had  been  borne  in  mind,  a  good  deal  of  the 
first  eight  days'  argument  in  this  case  might  have  been 
spared. 

But  I  think  that,  though  representations  made  by  the 
governing  body  of  the  company  and  the  defendants  in  con- 
cert, or  by  the  defendants  alone,  with  intent  to  deceive  in- 
dividuals, do  not  afford  any  substantive  ground  for  relief  to 
the  company,  it  by  no  means  follows  that  the  statement  of 
such  representations  in  a  bill  by  the  company  is  necessarily 
impertinent.  It  may  be  that  such  representations  may  be 
so  made,  as  to  afford  strong  evidence  that  the  defendants 
had  either  deceived  or  corrupted  that  governing  body  and 
so  obtained  the  contract  against  which  the  company  seeks 
to  be  relieved,  and  so  tend  to  prove  what,  if  established, 
would  be  a  ground  for  relief  to  the  company. 

In  the  present  case  the  suit  was  commenced  by  a  bill  filed 
on  the  24th  of  December,  1872,  before  either  of  the  Judica- 
ture Acts  was  even  brought  into  Parliament.  The  Vice- 
Cliancellor  did  not  make  his  decree  till  the  2d  of  June,  1876, 
after  both  the  Judicature  Acts  were  in  force.  But  the  case 
was  conducted  throughout  according  to  the  old  procedure. 

The  bill  originally  was  against  five  defendants.  Baron  Er- 
langer, John  Marsh  Evans,  Jane  Westall,  the  executrix  of 

Q)  8  CI.  &  F.,  at  p.  647.  («)  8  a  A  F.,  at  p.  648, 
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Thomas  Westall,  Sir  Thomas  Dakin,  and  Reginald  John 
Macdonald.  After  answer,  it  appearing  that  Erlanger  was 
acting  as  representative  of  what  is  called  a  syndicate,  and 
asserted  that  the  other  members  of  the  syndicate  were  neces- 
sary parties,  the  bill  was  amended,  making  eight  persons 
now  along  with  Erlanger,  appellants,  and  Frederick  Yilmet 
and  Alexander  McEwen,  and  Thomas  Sonvene  McEwen, 
parties  to  the  bill,  as  defendants,  along  with  the  representa- 
tive of  a  person  called  Wanklyn.  Frederick  Vilmet  having 
died,  his  personal  *representative  was  made  a  party  [1266 
in  his  place.  And  the  McEwens  having  become  bankrupts, 
their  trustees,  Henry  Diver  and  Samuel  Price,  were  made 
parties. 

The  Vice-Chancellor  Malins  delivered  an  elaborate  judg- 
ment (*),  and  came  to  the  conclusion (*)  in  these  words: 
'^  Upon  the  whole  case  I  find  it  impossible  to  make  a  decree 
which  would  do  complete  justice.  It  would  not^  in  my 
opinion,  be  just  to  maKe  the  extreme  decree  which  is  asked 
for  by  the  plaintiffs,  and  I  can  find  no  ground  for  the  alterna- 
tive relief  which  is  asked  for,  in  the  return  of  the  difference 
between  what  was  given  and  received  for  the  property." 
As  the  nearest  approach  he  could  make  to  justice  ne  dis- 
missed the  bill  witnout  costs  against  all  parties. 

The  plaintiff  company  appealed  against  this  decree,  giv- 
ing notice  only  to  the  members  of  tne  syndicate  and  their 
representatives.  The  two  McEwens,  and  l*rice,  their  trustee, 
though  duly  served,  did  not  appear. 

The  Court  of  Appeal  declared  that  the  contract  of  the  20th 
of  September,  1871,  was  not  binding  on  the  company  and 
ought  to  be  rescinded  and  set  aside,  and  it  made  a  decree 
that  Baron  Erlanger  and  the  eight  members  of  the  syndicate, 
and  the  estates  of  the  defendants,  the  two  McEwens,  and 
the  estate  of  the  deceased  Frederick  Vilmet,  were  liable  to 
refund  the  price  paid  by  the  company  with  interest,  and 
ordered  them  so  to  do,  and  that  on  their  doing  so  the  plain- 
tiff company  should  give  up  possession  of  the  island,  and 
pay  any  profits  that  might  have  been  made.  The  decree 
was  varied  by  dismissing  the  bill  against  Diver  and  Wan- 
klyn, with  costs. 

Against  this  decree  Baron  Erlanger,  the  eight  members  of 
the  syndicate,  and  the  representative  of  the  deceased  Fred- 
erick Vilmet,  appeal  against  the  plaintiff  company,  and,  as 
•a  nominal  party,  against  Price,  wno  has  not  appealed. 

The  Master  of  the  Rolls  saysQ :     "  The  object  of  the  ac- 

(»)  6  Ch.  D.,  78;  21  Eng.  R.,  798.  (»)  6  Ch.  D..  at  p.  102;  21  Eng.  R.,  823. 
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terests  of  the  corporatioD  when  it  comes  into  being,  are  not  en- 
titled to  disregard  the  interests  of  that  corporation  altogether. 
They  must  make  a  reasonable  use  of  the  powers  which  they 
accept  from  the  Legislature  with  regard  to  the  formation  of 
the  corporation,  and  that  requires  them  to  pay  some  regard  to 
its  interests.  And  consequently  they  do  stand  with  regard 
to  that  corporation  when  formed^  in  what  is  commonly  called 
a  fiduciary  relation  to  some  extent  Some  refen^nce  was 
made  in  the  argument  to  the  Companies  Act,  1867  (30  &  31 
Vict.  c.  131,  s.  38),  on  the  construction  of  which  there  has 
been  a  great  diversity  of  judicial  opinion.  That  section  does 
contain  the  word  "promoters,''  which,  as  I  haye  already 
observed,  is  not  to  be  found  in  the  Companies  Act,  1862,  but 
it  imposes  no  fresh  duty  on  them  with  regard  to  the  com- 
pany. It  imposes  a  fresh  duty  towards,  and  gives  a  new 
cause  of  action  to,  persons  who  take  shares  in  the  coaipaDy 
as  individuals ;  it  does  not  affect  the  obligation  of  the  pro- 
moters towards  the  corporation.  I  think  that  the  extent  of 
that  fiduciary  relation,  which,  as  already  said,  in  my  opin- 
ion, the  promoters  bear  to  the  company, *is  a  very  important 
consideration  in  construing  that  section  ;  and  I  am  desirous 
to  avoid  prejudging  that  question  by  saying  in  this  case 
more  than  is  necessary  for  its  decision.  I  think,  as  already 
said,  that  the  promoters  are  in  a  situation  of  confidence  to 
some  extent  towards  the  company  they  form. 

Where,  as  in  the  present  case,  the  company  is  formed  for 
the  purpose  of  becoming  purchasers  from  the  promoters  as 
vendors,  the  interests  of  the  promoters  and  of  the  company 
clash.  It  is  the  vendor's  interest  to  get  as  high  a  price  as 
possible,  and  they  have  a  strong  bias  to  overvalue  the  prop- 
erty which  they  are  selling  ;  it  is  the  purchasers'  interest  to 
give  as  low  a  price  as  possible,  and  to  secure  that  the  price 
actually  given  is  not  more  than  the  property  is  really  worth 
to  them. 

Lord  Eldon,  in  Gibson  v.  Jeyes  ('),  says  that  "it  is  a  great 
1270]  rule  *of  the  court  that  he  who  bargains  in  matters 
of  advantage  with  a  person  placing  confidence  in  him,  is 
bound  to  show  that  a  reasonable  use  has  been  made  of  that 
confidence — a  rule  applying  to  trustees,  attorneys,  or  any 
one  else."  I  think  persons  having  property  to  sell  may 
form  a  company  for  the  purpose  of  buying  it  in  such  a  man- 
ner as  to  show  this,  and  when  they  do  so,  the  sale  will  be 
unimpeachable.  I  will  not  attempt  to  define  how  this  may 
be  done.  Probably  there  are  many  ways.  What  I  shall 
do  is  to  inquire  what,  on  the  evidence,  appears  to  have  been 

Q)  6  Ves.,  278, 
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in  this  case,  and  then  to  confine  myself  to  sayin 
on  the  Tacts  of  this  particular  case,  it  appears  t 
reasonable  use  has  been  made  of  that  confidence 
company  did  not  indeed  place  in  the  promoters,  fi 
pany  did  ftot  then  exist,  out  which  the  Legislatui 
III  item  for  the  company  when  it  gave  the  promc 
to  create  it. 

The  plaintiffs  gave  in  evidence  as  against  the 
the  answer  of  Baron  Erlanger,  whom  they  did  ni 
amine  ;  and  most  of  the  &cts  as  to  the  mode  iti 
company  was  formed  are  proved  by  his  answer, 
therefore,  do  dispute  as  to  most  of  the  facts  i 
the  question  I  am  now  considering.  It  appears  tii 
Westall  (now  deceased),  a  solicitor  in  a  respectab 
was  aware  that  Mr.  Chatteris  was  endeavoring 
lease  of  this  island  under  the  sanction  of  the  Con 
eery.  In  fact  the  minimum  price  at  which  the  I 
be  sold  was  fixed  at  £55,000,  bnt  this  Mr.  WesI 
know.  He  knew  that  no  one  had  offered  as  mu! 
teria  required,  and  he  formed  the  opinion  (whi( 
have  been  a  correct  one)  that  the  lease  might  hi 
at  soch  a  price  as  to  be  a  profitable  purchase.  I 
Sir  James  Anderson  and  some  others,  and  broagi 
be  of  the  same  opinion ;  but  as  tbev  thought  tbt 
heavy  for  them,  he  was  introduced  to  Baron  Er 
negotiated  with  him  to  induce  him  to  join  with  i 
friends  in  the  projected  purchase.  There  were  i 
amongst  them  which  resulted  in  the  formation 
dicate.  It  seems  that  Westall  had  at  first  wlsli 
friends,  or,  whom  he  represented,  should  be  it 
the  extent  of  one-half  in  profit  or  loss  of  the  pa ' 
that  if  the  proposed  porcnase  should  be  brougl 
liim,  heshould'receivefrom  the  purchasers  a  spec  i 
fee  of  £500  for  his  professional  services  in  so  d 
share  was  thought  by  Erianger  too  large.  tJltim  i 
agreed,  on  the  10th  of  Augast,  that  Westall' e  frii : 
Imve  one-third  share. 

It  may  be  as  well  to  read  the  words  of  the  IE  ; 
paragraphs  of  the  answer:  "15.  The  said  Thoi  i 
mentioned  to  me  the  names  of  several  of  his  fr  i 
he  represented,  but,  with  the  exception  of  the  sai  : 
Anderson,  I  am  unable  to  remember  any  of  the 
remember,  however,  that  with  the  exception 
was  not  acquainted  witii  any  of  the  persons  wli  ; 
Thomas  Westall  named,  and  I  stated  to  him  th:  I 
as  they  were  strangers  to  me,  I  objected  to  be  mi  ; 
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them  individually  in  the  business,  and  it  was  then  and  ihtre 
agreed  between  us  that  I  should  individually  have  no  deal- 
ings with  anv  of  them,  except  the  said  Sir  James  Anderson, 
and  that  with  that  exception,  none  of  them  should  be  ooa- 
sidered  members  of  the  syndicate  when  formed,  but  that  the 
said  Thomas  Westall  should,  with  the  exception  aforesaid 
represent  his  friends,  and    should,  with  reference   to  the 
otiier  members  of  such  syndicate,  be  considered  as  a  prin- 
cipal, but  merely  in  the  character  of  representing  his  said 
friends.     At  the  interview  last  aforesaid,  and  also  repeatedly 
on  subsequent  occasions,  the  said  Thomas  Westall  assnrwi 
me  that  he  himself  had  no  personal  or  pecuniary  interest  in 
the  transaction  over  and  above  the  fee  which  he  had,  as 
hereinbefore  mentioned,  stipulated  to  receive,  and  that  he 
merely  acted  for  others  who  were  intending  purchasers,  and 
on  whose  behalf  he  should  hjive  sought  for  some  other  com- 
bination if  I  had  declined  to  ioin  w^ith  them.    16.  At  the 
same  interview,  acting  on  behalf  of  myself  and  my  friends 
hereinbefore  mentioned,  I  authorized  the  said  Thomas  West- 
all  to  make  the  said  Henry  Chatteris  an  offer  of  £45,000  for 
the  said  property."     Westall  could  not  obtain  the  property 
for  £45,000.     Mr.  Chatteris  appears  to  have  told  him  he 
might  have  it  for  £56,000  if  he  offered  that  sum  on  the  30tk 
of  August.     This  was  communicated  by  telegraph  to  Baron 
Erlanger,  then  in  Scotland,  who  by  telegram  authorized  the 
purchase  at  that  price,  and  Westall  on  that  day  (30th  of 
August,  1871),  signed  a  memorandum  of  purchase,  signed  it 
in  his  own  name— **  Thomas  Westall,  for  principal  to  be  de- 
clared."    His  principal  really  was  the  syndicate.     When, 
1272]    *however,  the  formal  contract  came  to  be  drawn  oaf, 
Mr.  VVestall  gave  in  the  name  of  John  Marsh  Evans,  who 
was  a  person  nominated  by  Baron  Erlanger  to  act  as  agent 
for  the  syndicate  in  that  behalf,  and  the  formal  contract  was 
drawn  out  in  his  name.     It  was  subject  to  approval  by  the 
Vice-Chancellor. 

The  contract  was  not  approved  till  the  15th  of  September. 
The  deposit  of  £10  per  cent,  was  paid  out  of  the  funds  ot 
the  syndicate,  and  tne  balance  of  the  price  was  also  paid  in 
that  way,  and  it  was  completely  their  purchase,  though  the 
name  of  Evans  was  used. 

All  who  were  concerned  in  this  purchase  must  have  known 
that  the  phosphate  in  the  island  could  hardly  practically  be 
worked  except  through  the  medium  of  a  company.  And 
though  it  was  possible  that  they  might  find  persons  willing 
to  purchase  their  bargain,  on  behalf  of  a  company  to  be 
formed  by  those  persons,  without  any  intervention  of  the 
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syndicate  in  its  formation,  they  must,  I  think,  have  known 
that  it  was  most  likely  that  they  would  have  to  form,  or  at 
least  to  take  part  in  forming,  that  company  themselves. 
And  as  early  as  the  6th  of  September,  six  days  only  after 
the  bargain  was  bound,  subject  to  the  approval  of  the  Vice- 
Chancellor,  and  ten  days  before  that  approval,  Westall  be- 
gan to  take  steps  to  form  that  company. 

Up  to  this  time  I  see  nothing  illegal  orinequitablein  what 
was  done,  but  I  think  and  submit  to  your  Lordships  that 
"Westall  and  Evans,  though  having  no  share  in  the  profit 
and  loss  of  the  syndicate,  nad  so  connected  themselves  with 
it  as  to  be  quite  as  incapable  of  giving  a  disinterested  pro- 
tection to  the  interests  of  the  company,  as  if  they  had  been 
beneficially  interested  in  the  sale  to  the  company. 

Mr.  Westall  proceeded  to  take  all  the  legal  steps  for  the 
formation  of  the  company.  He  drew  up  the  memorandum 
of  association.  He  prepared  a  contract,  the  contract  to  be 
made  between  Evans  (in  whose  name  the  contract  with  Chat- 
teris had  been  made)  and  one  Pavy,  for  the  sale  to  Pavy  of 
this  property  for  £110,000,  subject  to  the  new  company,  then 
in  process  of  formation,  being  duly  formed  and  completed. 
And  by  a  memorandum,  signed  after  it  was  formed,  Pavy 
declared  himself  to  have  signed  as  agent  for  that  company. 
Pavy  was  anomineeof  the  syndicate,  *who certainly  [1273 
could  give  no  independent  protection  to  the  interests  of  that 
company.  But  it  was  never  pretended  that  he  would  do  so, 
or  could  do  so.  He  had  no  more  to  do  with  the  substance  of 
the  matter  than  the  releasee  to  uses  has  to  do  with  the  sub- 
stance of  the  conveyance.  His  name  was  used  as  a  part  of 
the  machinery  by  means  of  which,  under  the  powers  in  the 
articles  of  association,  the  property  of  the  promoters  was  to 
be  transferred  to  the  company  for  £110,090.  Other  machin- 
ery might  have  been  adopted  to  effectuate  this,  but  if  suf- 
ficient steps  had  been  taken  otherwise  to  protect  the  interest 
of  the  company,  I  do  not  see  that  any  complaint  could 
justly  have  oeen  made  of  the  adoption  of  this  machinery. 

The  memorandum  of  association  was  signed  by  John 
Marsh  Evans  and  six  other  persons,  all  of  whom  it  was  ad- 
mitted were  mere  nominees  of  the  syndicate,  and  none  of 
them  was  in  a  condition  to  afford  disinterested  protection  to 
the  interests  of  the  company. 

Mr.  Westall  also  prepared  the  articles  of  association  for 
the  company.  Two  of  the  articles  were  important,  namely: 
"  (65)  The  number  of  directors  shall  from  time  to  time  be  de- 
termined by  the  company  in  general  meeting;  until  any 
other  number  is  so  determined  there  shall  not  be  less  than 
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four  directors  nor  more  than  seven.  The  first  directors  shall 
be  His  Excellency  Monsieur  Drouyn  de  Lhuys,  E.  B.  East- 
wick,  Esq.,  the  Right  Honorable  Thomas  Dakin,  John  Marsh 
Evans,  Esq.,  and  Rear- Admiral  R.  John  Macdonald."  Of 
those  five  persons  thus  named  as  the  first  directors,  one,  Mr. 
Ev^ns,  was  from  his  position  incapable  of  affording  the 
company  disinterested  protection.  In  my  mind,  the  real 
question  here  is  whether  the  other  four,  or  any  of  them, 
were  persons  so  situated  that  they  could  form  an  unbiassed 
judgment  for  the  company,  and,  if  they  were,  whether  the 
promoters  had  given  tnem  such  information,  and  so  acted 
towards  them,  as  to  be  entitled  to  act  on  the  belief  that  they 
had  exercised  that  unbiassed  judgment. 

Before  proceeding  to  this,  I  must  mention  the  82d  article  of 
the  association,  which  is :  ''In  their  management  of  the  busi- 
ness of  the  company  the  directors  may,  without  any  farther 
power  or  authority  from  the  members,  do  the  following 
things,  viz. : — 1st.  They  may  adopt  and  carrv  into  effect 
1274]  the  contract  for  the  *assignment  to  the  company, 
bearing  even  date  herewith,  of  the  island  of  Sombrero,  m  the 
West  Indies,  and  the  factory,  buildings,  and  works  thereon, 
for  the  residue  of  a  term  of  twenty-one  years  from  the  16th 
day  of  March,  1865,  subject  to  the  provisions  contained  in 
the  lease  thereof." 

On  the  5th  of  September  Westall  proceeded  to  get  evidence 
of  the  value  of  the  island  for  the  purpose  of  using  it  in  the 

grospectus.     This  consisted  of  two  letters,  one  from  Mr. 
hatteris  to  Messrs.  Pickford  and  Winkfield,  who  had  been 
largely  engaged  in  the  sale  of  phosphate  for  the  former  com- 

Sany,  and  one  from  Mr.  Pickford,  a  member  of  that  firm,  to 
[r.  Westall.  These  letters  were  as  follows: — "London, 
6th  September,  1871. — Re  Sombrero  Phosphate  Company, 
Limited. — Messrs  Pickford  and  Winkfield,  148J  Fenchurch 
Street. — Dear  Sirs, — Since  I  have  been  liquidator,  I  have 
sold  and  received  the  proceeds  of  thirty-five  cargoes  repre- 
senting tons  16,127:3:15,  which  have  realized  the  sum  of 
£38,960  3^.  6d.  To  raise  and  ship  these  cargoes  there  has 
been  sent  to  the  island  £11,300  in  cash,  and  in  stores 
£4,679  2s,  8d, ;  so  that  the  cost  has  been  £15,879  2^.  8rf-, 
and  the  profit  £23,081  0.9.  lOd.^  or  28/7J  per  ton.— I  am, 
Dear  Sirs,  yours  truly,  (signed)  Henry  Chatteris,  Official 
Liquidator.'^'  The  other  letter  is  this:  ''148J,  Fenchurch 
Street,  London,  6th  September,  1871. — Thomas  Westall,  Esq. 
— Dear  Sir, — With  this  I  send  you  statement  of  cargoes  of 
phosphate  sold  by  Mr.  Chatteris,  together  with  a  letter  from 
that  gentleman  showing  a  net  profit  of  28/7J  per  ton.    I  may 
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mention  this  was  the  result  of  working  from  July,  1870,  to 
May,  1871,  the  cargoes  since  that  date  not  being  completed. 
I  should  also  draw  your  attention  to  the  prices  being  much 
below  present  rates,  the  last  cargoes  having  been  sold  at  £5 
per  ton  on  70jig.  If  the  whole  had  been  sold  at  this  price,  at 
which  probably  future  sales  can  be  made,  there  would  have 
been  £12,065  14^.  Id.  more  to  add  to  the  £23,081  0^.  lOd.— 
Yours  faithfully,  William  Pickford. — Please  returndocu- 
ments  when  done  with." 

A  great  deal  was  said  about  the  prospectus  based  on  these 
letters  being  fraudulent.  If  this  had  been  made  out  it  would 
not  have  formed  a  substantive  ground  for  relief  to  the  com- 
pany, but  it  would,  I  think,  have  been  very  material  evi  • 
dence  that  the  board  of  directors  who  adopted  and  issued 
the  fraudulent  prospectus  were  *under  the  undue  [1275 
influence  of  those  who  framed  it.  But  I  think  the  cross-ex- 
amination of  Pickford  quite  failed  in  making  out  anything 
like  fraud.  It  is  possible  (though  I  think  not  proved^  that 
a  closer  examination  of  Chatteris'  books  would  have  snown 
that  Mr.  Pickford  was  in  error  in  thinking  that  the  profit 
shown  was  the  result  of  ten  months  working  and  not  of 
twelve,  which  obviously  makes  a  great  difference ;  and  1 
think  if  Mr.  Westall  had  been  acting  for  a  purchaser  he 
would  probably  have  tested  this  more  closely  than  he  did. 
But  more  than  this  I  think  was  not  proved. 

How,  then,  stands  the  case  as  to  the  five  persons  named 
as  the  first  directors?  M.  de  Lhuys  was  requested  by 
Erlanger  to  act  as  a  director,  and  he  assented.     It  is  not 

Sretended  that  he  made,  or  was  expected  to  make,  any  in- 
ependent  inquiry  on  behalf  of  the  company.  He  was  asked 
to  be  a  director  because,  from  his  position,  he  would  be  in- 
fluential in  promoting  the  sale  of  phosphate  on  the  conti- 
nent ;  and  he  assented,  trusting  entirely  to  Baron  Erlanger. 
I  see  no  harm  in  this  on  either  side,  but  it  ^  afforded  no  pro- 
tection to  the  company. 

Mr.  Eastwick  had  applied  to  Erlanger  personally  to  be 
allowed  to  join  the  company,  but  had  gone  to  Canada,  leav- 
ing it  to  some  friend  in  nis  absence  to  make  farther  inqui- 
ries. On  his  return  he  was  not  satisfied  with  the  inquiries 
which  had  been  made.  In  the  75th  paragraph  of  Erlanger' s 
answer  it  is  said,  "During  my  absence  from  London  the 
said  Edward  Backhouse  !^stwick  applied  to  my  firm  for  a 
temporary  loan  of  the  shares  necessary  for  his  share  quali- 
fication, on  the  ground  that  he  had  not  determined  whether 
or  not  he  should  continue  to  be  a  director  of  the  company; 
and  he  afterwards  restored  such  shares  to  my  firm  upon  his 
24  Eng.  Rep.  104 
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ceasing  to  be  a  director  as  herein  mentioned."  ''The  said 
Edward  Backhouse  Eastwick  was  abroad  at  the  date  of  the 
incorporation  of  the  plaintiff  company.  I  do  not  know  and 
cannot  state  as  to  my  belief,  or  otherwise,  whether  or  not  he 
did  not  return  to  this  country  till  late  in  the  year  1871,  or 
whether  he  did  or  not  take  his  seat  at  the  board  for  the 
lirst  time  on  the  29th  of  December,  1871,  or  on  what  day 
lie  did  so  take  his  seat,  or  whether  he  did  or  not  resign  it 
on  the  8th  day  of  April,  1872,  or  on  what  day  he  did  so  re- 
Biffn  it.  I  believe,  however,  that  he  did  take  his  seat  and 
1276]  did  afterwards  *resign  it."  I  think  this  is  quite 
enough  to  show  that  there  could  be  no  protection  afforded 
to  the  company  by  any  independent  inquiry  on  the  part  of 
Eastwick. 

As  to  Admiral  Macdonald,  I  do  not  suppose  he  would 
have  lent  himself  to  anything  he  thought  wrong,  but  he  evi- 
dently came  into  the  company  with  a  foregone  conclusion 
that  everything  his  friend  Erlanger  had  done  was  right.  I 
do  not  say  that  this  was  not  a  bona  fide  belief  on  his  part, 
but  he  came  in  under  such  circumstances  that  he  could  not 
be  expected  to  make  any  independent  inquiry;  and  if  he  had 
made  one,  it  would  have  required  very  great  moral  courage 
in  him  under  such  circumstances  to  say  that  anything  done 
by  Erlanger,  was  wrong.  Under  such  a  bias  he  could  afford 
no  protection  to  the  company. 

Evans  was  the  agent  of  the  syndicate.  The  company 
could  not,  therefore,  have  any  protection  unless  from  Sir 
Tliomas  Dakin.  He  was,  or  had  recently  been,  Lord  Mayor. 
He  was  quite  disinterested,  and  he  embarked  his  own  money 
in  the  company;  and  he  certainly  ought  before  lending  his 
name  as  a  director  to  have  made  some  inquiry,  especially  as 
it  is  impossible  to  suppose  he  was  not  aware  that  those  get- 
ting up  the  company^  were  the  vendors  of  the  lease.  The 
evidence  as  regards  him  is  in  such  a  state  as  to  give  me  much 
embarrassment. 

The  shorthand  writer's  report  of  the  meeting  of  the  com- 
pany on  the  29th  of  August,  1872,  has  been  put  in  and  is 
printed,  and  it  appears  that  Sir  Thomas  Dakin  there  made 
a  speech  containing  important  statements.  This,  however, 
is  not  evidence  of  more  than  that  Sir  Thomas  Dakin  made 
such  statements.  He  filed  an  answer  in  the  Vice-Chancel- 
lor's Court  which  was  read  as  against  him,  but  was  not  evi- 
dence against  the  now  appellants,  and  I  do  not  know  its 
contents.  It  is  a  probable  conjecture  that  he  repeated  upon 
oath  what  he  had  previously  stated  verbally,  and  as  no  ap- 
peal has  been  brought  against  him,  it  is  fair  to  assume  in  his 
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1278]  Ii  such  cases,  *(i.e,,  of  fraud)  the  qaeation  is,  Has 
-the  person  on  whom  the  fraad  waa  practised,  having  notice 
of  the  fraud,  elected  not  to  avoid  the  contract  1  Or,  Has  he 
elected  to  avoid  it?  Or,  Has  he  made  no  election t  We 
think  that  so  long  as  he  has  made  no  election  he  retains  the 
right  to  determine  it  either  way;  subject  to  this,  that  if,  in 
the  interval  whilst  he  is  delit)erating,  an  innocent  third  party 
has  acquired  an  interest  in  the  property,  or  if,  in  conse- 
quence of  his  delay  the  position  even  of  the  wrongdoer  is 
affected,  it  will  preclude  him  from  exercising  his  right  to 
rescind."  It  is,  I  think,  clear  on  principles  of  general  jns- 
tice,  that  as  a  condition  to  a  rescission  there  must  be  a  resti- 
tutio in  integrum.  The  parties  must  be  put  in  statu  quo. 
See  per  LorA  Cranworth  in  Addie  v.  The  Western  Bank  ('). 
It  is  a  doctrine  which  has  often  been  acted  upon  both  ac  law 
and  in  equity.  But  there  is  a  considerable  difference  in  the 
mode  in  which  it  is  applied  in  courts  of  law  and  eqnity, 
owing,  as  I  think,  to  the  difference  of  the  machinery  which 
the  courts  have  at  command.  1  speak  of  these  courts  as 
they  were  at  the  time  when  this  suit  commenced,  without 
inquiring  whether  the  Judicature  Acts  make  any,  or  if  any, 
wliat  difference. 

It  would  be  obviously  unjust  that  a  person  who  has  been 
in  possession  of  property  under  the  contract  which  he  seeks 
to  repudiate  should  be  allowed  to  throw  that  back  ou  the 
other  party's  hands  without  accounting  for  any  beneftt  he 
may  have  derived  from  the  use  of  the  property,  or  if  tlie 
property,  though  not  destroyed,  has  been  in  the  interval 
deteriorated,  without  making  compensation  for  that  de- 
terioration. But  as  a  court  of  law  has  no  machinery  at  its 
command  for  taking  an  account  of  such  matters,  the  de- 
frauded party,  if  he  sought  his  remedy  at  law,  must  in 
such  cases  keep  the  property  and  sue  in  an  action  for  de- 
ceit, in  which  the  jury,  if  properly  directed,  can  do  com- 
plete justice  by  giving  as  damages  a  full  indemnity  for  all 
that  the  party  has  lost:  see  Clarke  v.  Dixon  {'),  and  the 
cases  there  cited. 

But  a  court  of  equity  could  uot  give  damages,  and,  unless 
it  can  rescind  the  contract,  can  give  no  relief.  And,  on  the 
other  hand,  it  can  take  accounts  of  profits,  and  make  allow- 
ance for  deterioration.  And  I  think  the  practice  has  always 
been  for  acourtof  equity  togive  this  relief  whenever,  by  the 
1279]  exercise  of  *its  powers,  it  can  do  what  is  practically 
just,  though  it  cannot  restore  the  parties  precisely  to  the 
state  they  were  in  before  the  contract.     And  a  court  of 

(')  Uw  Rep.,  1  H.  L.,  Sc,  IBB.  0)  E-  B-  *  E-.  '*8- 
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that  where  it  is  shown  that  all  the  shareholders  wLo  paid 
reasoDable  attention  to  the  affairs  of  the  company  had 
notice  sufficient  to  make  it  laches  in  them  not  to  act 
promptly,  there  coald  not  be  laches  in  the  company  nnlesa 
the  notice  was  brought  home  to  the  company  in  its  corporate 
capacity.  But  at  the  same  time  it  should  be  recollected 
that  shareholders  who  seek  to  set  aside  a  contract  made  by 
the  governing  body,  have  practically  first  to  change  that 
governing  body,  and  must  have  time  to  do  so.  Now  in  the 
present  case  every  allottee  had  from  the  b^innine  by  the 
prospectus  full  notice  that  the  vendor,  John  Marsh  Evans, 
was  also  one  of  their  directors,  which  alone  might  have 
given  them  an  equity  to  set  aside  the  contract,  though  in 
every  other  respect  it  was  unimpeachable.  If  that  had  been 
the  only  ground  on  which  the  shareholders  were  entitled  to 
relief,  it  seems  clear  that  it  would  have  been  Impossible  to 
give  it  even  the  day  after  the  directors  took  possession  and 
paid  the  price.  They  had,  however,  much  more  substantial 
equities,  but  they  had  also  notice  of  more,  for  the  prospectus 
referring  to  the  contract,  which  was  open  to  inspection  at 
the  office,  I  think  each  allottee  was  fixed  with  the  knowledge, 
which  he  would  have  had  if  he  had  read  it.  that  Evans  had 
purchased  from  Chatteris  so  recently  as  the  SOch  of  Angust, 
not  quite  three  weeks  before  he  sold  to  the  company.  He 
would  have  not  known  at  what  price  it  had  been  purchased, 
but  as  that  was  known  to  all  who  had  an  interest  in  the 
company  under  liquidation,  either  as  creditors  or  contribu- 
tors, it  could  very  easily  have  been  ascertained.  And,  in 
fact,  it  was  known  and  stated  at  the  meeting  in  February. 
Now  though  this  was  not  actual  knowledge  that  the  other 
four  directors  had  not  made  independent  inquiry  before 
making  the  purchase,  it  was  enongli,  in  my  opinion,  to  have 
1281]  pot  any  reasonable  shareholder  "upon  inquiry. 
And  the  circumstances  attending  the  nature  of  the  prop- 
erty, which  are  mentioned  by  the  Lord  Chancellor  in  his 
opinion,  were  such  as  to  make  it  proper  for  those  who  in- 
tended to  get  rid  of  the  bargain  to  act  with  considerable 
promptitude.  What  weighs  most  with  me  is  that  it  appears 
that  if  the  price  of  phosphate  had  not  fallen  below  £S  a  ton, 
there  would  have  been  a  profit  of  £1  a  ton,  and  the  bai^in 
would  not  have  been  a  bad  one ;  if  it  had  risen  the  bargain 
would  have  been  a  good  one,  and  would  no  doubt  have  been 
approved.  But  I  see  nothing  to  lead  to  the  conclusion  that 
tlie  shareholders  were  waiting  to  see  how  the  market  tamed 
out.  Prices  no  doubt  began  to  fall  about  February,  1872, 
and  continued  to  fall,  but  not  with  a  sudden  fall.    If  I 
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thonght  the  shareholders  had  been  waiting  to  see  bow  the 
market  ruled  it  might  have  made  a  difference  in  my  opinion. 
If  no  steps  to  repudiate  a  purchase  of  a  lottery  ticket  were 
taken  till  after  the  ticket  came  up  a  blank,  so  that  the  pur- 
chaser, if  it  came  up  a  prize,  might  have  kept  it,  it  would 
surely  be  inequitable  to  set  aside  the  contract  then.  And 
though  not  nearly  so  strong  a  case,  such  delay  seems  to  be 
somewhat  of  that  nature. 

I  cannot  read  Mr.  Stephenson^s  cross-examination  with- 
out coming  to  the  conclusion  that  the  shareholders  present 
at  the  meeting  in  February  were  so  possessed  with  the  idea 
that  the  bargain  was  a  good  one  that  they  would  not  listen 
to  him ;  and  if  they  had  been  competent  to  do  so  would 
have  approved  the  contract.  But  they  could  not  do  so ; 
they  were  not  even  a  majority.  A  meeting  convened  with 
due  notice  that  this  business  was  to  be  considered  might 
have  probably  ratified  it,  but  no  other  meeting  could  have 
done  so.  So  far  the  company  have  the  benefit  of  their  im- 
personality. But  then  comes  in  the  question  which  weighs 
with  me  on  the  other  side ;  what  steps  could  Mr.  Stephen- 
son and  those  who  thought  with  him,  take  t  for  unless  they 
could  have  done  somethmg  which  they  did  not  do,  they  can 
hardly  be  charged  with  laches.  Before  they  could  take  any 
step  to  disapprove  this  contract  they  must  get  a  majority  of 
the  shareholders,  at  a  meeting  duly  convened  with  notice,  to 
agree  with  them,  and  they  must  practically  get  rid  of  the 
board  who  had  adopted  the  contract.  They  might  have 
taken  steps  to  have  a  meeting  specially  *convened,  [1282 
but  I  think  it  was  not  laches  to  wait  till  the  regular  meet- 
ing in  June.  If  the  shareholders  had  continued  in  the 
temper  of  those  who  met  in  February,  they  must  then  have 
failed.  Bnt,  before  the  meeting  in  June,  it  was  discovered 
that,  greatly  owing  to  the  negligence  of  those  who  shipped 
the  phosphate  (a  cause  for  whicn  the  syndicate  were  not  to 
blame),  the  early  shipments  instead  of  producing  a  largw 
profit  had  produced  a  loss,  and  the  temper  of  the  share- 
nolders  was  changed  ;  they  unanimously  appointed  a  com- 
mittee of  investigation,  who  without  any  delay  made  a  re- 
port substantially  disclosing  the  whole  of  what  is  now  the 
plaintiff^ s  case.  Even  in  that  report  it  is  not  proposed  to 
repudiate  the  contract ;  the  committee  expresses  the  hope 
that  a  net  profit  of  £1  per  ton  may  be  realized  on  10,000  tons 
per  annum  (which  I  may  observe  would  give  a  fair  dividend 
on  £130,000),  and  recommends  that  the  existing  board  of 
directors  should  be  turned  out,  and  the  new  board  should 
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tice  of  the  Court  of  Chancery ;  and,  therefore,  I  may  be 
excused  in  finding  considerable  difficulty  in  expressing  au 
opinion  on  them,  especially  after  the  doubts  whicTi  have  been 
stated  by  the  noble  and  learned  Lord  on  the  woolsack.  Bat 
your  Lordships  have  had  the  benefit  of  the  judgments  of 
noble  and  learned  Lords  familiar  and  conversant  with  the 
rules  which  prevail  in  the  Court  of  Chancery.  And,  after 
very  careful  consideration,  I  am  of  opinion  that  the  company 
has  not  lost  its  right  of  challenge. 

The  first  meeting  of  the  company  was  not  held  till  Feb- 
ruary, 1872 ;  and  at  that  time  it  is  evident  that  the  share- 
holders knew  very  little  of  the  circumstances  under  which  the 
company  was  formed,  or  the  directors  appointed.  No  doubt 
1285]  one  of  the  shareholders,  *Mr.  Stephenson,  seems  to 
have  had  a  suspicion  that  there  was  something  wrong,  and 
he  made  some  inquiries ;  but  I  think  there  was  nothing  said 
or  resolved  at  that  meeting  which  could  be  construed  into 
acquiescence  by  the  company  in  the  adoption  of  the  contract 
in  c|^nestion.  At  the  meeting  in  June  a  committee  of  investi- 
gation was  appointed  to  inquire  into  the  circumstances 
under  which  the  property  of  the  company  was  purchased, 
and  power  was  given  to  that  committee  to  examine  all 
books,  papers,  and  accounts  belonging  to  the  company. 
That,  in  my  view,  was  an  initiatory  step  taken  by  the  com- 
pany towards  the  challenge  of  the  contract,  and  certainly 
showed  that  the  company  was  not  prepared,  without  ascer- 
taining the  facts,  to  approve  of  what  had  been  done  by  the 
directors.  The  report  which  was  prepared  by  the  committee 
so  appointed, 'brought  to  light  much  that  was  objectionable 
in  the  conduct  of  the  promoters  of  the  company  and  of  the 
directors ;  and  on  its  being  considered  by  the  meeting  of 
the  company  held  on  the  29th  of  Augnst,  1872,  new  directors 
were  appointed,  who  were  instructed  *'  to  take  all  necessary 
measures  for  bringing  about  an  early  settlement  with  the 
vendors  of  the  property  to  the  company  so  that  litigation 
may  if  possible  oe  avoided."  Negotiations  were  thereupon 
opened  with  the  promoters  with  a  view  to  a  compromise, 
and  these  were  not  concluded  till  the  end  of  October,  1872. 
The  bill  of  complaint  in  the  present  suit  was  filed  on  the 
24th  of  December,  and  considering  the  magnitude  and  dif- 
ficulty of  the  case,  I  think  there  cannot  be  said  to  have  been 
undue  delay  in  the  institution  of  the  proceedings  in  the  time 
which  elapsed  between  the  breaking  off  of  the  negotiations 
for  a  compromise  and  the  filing  of  the  bill. 

I  oonsider,  therefore,  that  the  fault  lay  originally  with  the 
promoters  ia  not  making  a  full  and  fair  disclosure  to  the 
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company,  and  in  not  putting  the  company  into  a  position  in 
which  to  consider  properly  the  propriety  of  entering  into 
the  contract  in  question ;  and,  in  my  view,  the  contract 
might  have  been  set  aside  if  it  had  been  timeously  chal- 
lenged. In  considering  the  question,  I  must  bear  in  mind 
the  difficulty  referred  to  by  my  noble  and  learned  friend  who 
spoke  last,  which  presents  itself  to  the  shareholders  of  an 
incorporated  company  in  resolving  upon  proceedings  to  be 
taken  against  the  directors  and  those  who  nave  the  manage- 
ment *of  the  company.  I  am  therefore  of  opinion  [1286 
that  the  onus  lay  on  the  appellants  of  showing  that  there  had 
been  such  laches  on  the  part  of  the  company  as  to  deprive 
it  of  the  right  to  set  aside  the  contract.  I  think  that  the 
appellants  have  failed  to  show  that  there  have  been  such 
lacnes  on  the  part  of  the  company.  And  therefore  I  am  of 
of  opinion  that  the  judgment  appealed  against  is  right,  and 
should  be  affirmed. 

Order  appealed  from  affirmed^  and  appeal  dismissed 
with  costs. 

Lords'^  Journals^  31st  July,  1878. 

Solicitors  for  the  appellants :  Bischoff^  Bompa^  &  Bischoff. 
Solicitor  for  the  respondents :  John  Holmes. 

See  28  Eng.  Rep. ,  S9  note ;  21  Eng.  interest  upon  its  past  due  bond  held 

Rep.,  670  note;   20  Eng.    Rep.,   1^  bj  him,  the  contract  being  a  fair  and 

note ;  anUy  p.  197  note ;   1  Am.  Law  equitable  one :   Bradley  v.  Williams,  8 

Rev.,  N.S.,  36.  Hughes,  27. 

The  property  of  every  corporation  is  The  North  Missouri  Railroad  Com- 

to  be  regarded  as  a  trust  fund  for  the  pany  being  heavily  indebted  and  una- 

payment  of  its  debts  ;  the  creditors  of  ble  to  negotiate  a  sale  of  its  bonds  or 

the  corporation  have  a  lien  thereon  and  otherwise  provide  the  means  necessary 

may  follow  it  into  the'hands  of  the  dl-  for  the  completion  of  its  road,  an  asso- 

rectoTs  or  stockholders.  ciation  was  formed,  the  object  of  which. 

Where,  therefore,  the  property  of  a  as  expressed  in  its  articles,  was  the 

corporation  has  been  divided  among  its  purchase  of  its  bonds,  and  ultimately,  if 

stockholders,  a  judgment  creditor,  after  found  profitable  to  do  so,  the  purchase 

return   of  an    execution    against  the  of  the  road  itself,  provided  the  assooia- 

corporation  unsatisfied,  may  maintain  tion  could  obtain  the  control  of  the 

an  action  in  the  nature  of  a  creditor's  company.      The    bonds    were    subse- 

bill    against  a   stockholder   to  reach  quently  purchased  of  the  company  and 

whatever   was   so   received  by  him :  the  association  was  allowed  to  name  a 

Hastings  v.  Drew,  76  N.  Y.,  9.  majority  of  the  directors.     This  trans- 

The  president  of  a  corporation  may  action  being  assailed  as  fraudulent  be- 

with  his  own  means  (the  company  be-  cause  the  control  of  the  company  was 

ing  embarrassed  and  without  funds  to  surrendered  to  the  association,  and  be- 

do  so)  purchase  the  past  due  outstand-  cause  the  association   looked    to  the 

ing  bond  of  the  company,  and  hold  the  ultimate  acquisition  of  the  road  ;  held, 

same  as  against  the  company.     Other-  that  these  facts  did  not  establish  fraud, 

wise,  if  he  purchase  with  the  funds  or  The  control  of  the  directors  was  noth- 

crtxiit  of  th«  company.  ing  more  than  a  proper  security  for  the 

A  corporation  may  make  a  valid  con-  due  application  of  the  money  advanced 
tract  with  its  president,  renewing,  ex-  on  the  bonds,  and  it  would  not  be  pre- 
tending  and   increasing   the   rate  of  sumed  that  the  contemplated  purchase 
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ot  tbe  road  was  Intended  to  be  made  in 
any  otber  th*n  &  Uwfal  msnaer,  and 
under  clrcnmstanccs  which  would  an- 
tborize  it. 

.  farther  objected  that  the 
jn  was  constructively  fraudn- 
IsDt  because,  at  the  time  of  its  consum- 
mailoD,  three  of  the  directors  of  the 
company  were  memberB  of  the  aasocia- 
tion.  Held,  that  if  this  were  the  fact 
It  would  Dot  make  the  sale  void. 

Shortly  after  the  foregoing  contract 
was  proposed  to  the  company,  and  be- 
fore it  waa  formally  accepted,  sevetal 
of  the  director?  ot  the  company  became 
members  of  the  association.  Held, 
that  this  fact  rendered  the  contract 
when  made  voidable,  but  not  absolutely 

And  it  appearing  forther,  that  the 
eiietence  of  the  contract  and  the  isaue 
of  the  eecond  mortgage  bonds  had  been 
reported  to  a  meeting  of  the  stock- 
holders shortly  after  it  was  made,  and 
that  they  made  no  objection  and  no 
offer  of  aid  to  the  company,  but  per- 
mitted the  association  Co  proceed  and 
expend  Its  monef  in  building  the  road  ; 
held,  that  after  the  lapse  of  five  years 
it  waa  too  late  for  stockholders  to  im- 
peach the  transaction. 

The  trnsteea  who  made  the  sale  were 
themaelvee  members  of  the  asaociatlon 
which  made  the  purchase,  their  inter- 
eat  amounting  to  one  thirty-fourth  part 
of  the  whole  capital  of  the  association. 
Held,  that  this  fact  did  not  render  the 
sale  void,  but  It  gave  the  company  the 
right  to  redeem,  provided  the  right 
was  exercised  within  a  reasonable  time, 
and  before  the  Intervention  of  new 
equities ;  Kitchen  «.  St.  Loois,  etc.,  69 
Missouri,  S24. 

If  one  sell  the  property,  or  invests 
the  money  of  another,  the  owner  may 
elect  to  follow  tha  proceeds  of  soch 
sale  or  the  property  in  which  such 
money  Is  invested;  I  Am,  Law  Rev., 
N.S.,  8fl;  Cooley  on  Torta,  837;  Pe- 
ters V.  Hilies,  48  Md.,  506:  Hampson 
«.  Fall,  84  Ind.,  382;  Treadwell  v. 
McKeon.  7  Baiter  (Tenn.),  445  :  Miller 
V.  Birdsong,  Id.,  681  ;  Thomas  t).  SUd- 
diford,  49  Md.,  182;  ante,  197. 

A  triist«e  can  make  no  profit  to  him- 
self by  dealing  with  the  trust  fund  ; 
and  if  be  make  a  purchase  with  it  the 
eetlai  que  tratt  can  elect  to  treat  the 
property  as  a  part  ot  the  trust  property, 
and  he  is  entitled  to  all  the  advantages 


of  the  apeeulation  or  inveetmeat  thns 
made  with  the  property  in  the  name  of 
the  trustee :  Treadwell  e.  McKeon,  7 
Baiter  (Tenn.).  445. 

Where  an  agent  or  trustee  has  de- 
posited money  belonging  to  his  princi- 
pal or  beneGciary  in  a  nank  to  which 
tie  is  himself  indebted,  and  the  tiank, 
without  his  authority,  and  in  igno- 
rance oF  the  true  ownership  of  the 
fund,  has  applied  it  on  the  debt,  the 
owner  is  not  debarred  from  recovering 
it  from  the  bank  if  it  can  be  identified  : 
Burtnett  «.  F,  N.  Bank  of  Comnna,  38 
Mich..  830. 

Where  possession  of  property  is  ob- 
tained by  a  trustee,  aa  anch,  and  he 
refuBGB  to  deliver  up  the  same  on  de- 
mand to  the  cetiui  qne  (runt,  who  is 
entitled  to  poeseeaion,  the  trustee  is  lia- 
ble In  an  action  for  conversion. 

W.  &  J.  were  the  owners  of  ten  bonds 
of  the  P.  &  O.  R.  R.  Co.  which  wer« 
pledged  to  C.  as  collateral  to  a  loan.  C. 
wrongfully  pledged  them  to  another, 
and  when  the  loan  to  W.  &  j.  was  paid 
could  not  return  them.  The  mort- 
gage given  to  secure  the  bonds  of  said 
company  was  foreclosed,  defendant 
being  one  ot  the  truateea  for  the  bond- 
holdera. 

The  road  waa  sold  and  a  new  com- 
pany organised,  of  which  defendant 
was  for  a  time  president.  The  owners 
of  said  tea  bonds  were  entitled  upon 
surrender  and  upon  payment  of  eertaia 
asaeaamenta  to  aiiteen  bonds  of  the 
new  company.  W.  rt  J.  p^d  the  as- 
sessments, and  the  sisleen  bonds  were 
agreed  to  be  held  in  escrow  awaiting 
the  return  and  cancellation  of  the  old 
l>onds,  and  defendant  agreed  to  lake 
the  new  bonds  and  hold  them  iu  trust 
for  the  owners,  repaying  the  interest 
to  the  owners  as  received. 

Defendant  subsequently  purchased 
the  old  bonds  of  the  pledgee,  and  re- 
ceived the  new  bonds  on  surrender 
thereof.  Plaintiff,  who  succeeded  to 
the  interests  of  W.  Si  J.,  tendered  to 
defendant  the  amoout  paid  by  him  for 
the  old  bonds  and  demanded  the  new 
ones,  which  he  refuaed  to  rorrender. 

In  an  action  for  the  conversion  there- 
of, held,  that  defendant  occupied  the 
position  of  agent  or  trustee  and  was 
estopped  from  claiming  a  benefit  from 
the  parchase.  and  that  his  refoSBl  to 
surrender  the  new  bonds  was  tortious, 
rendering  him  liable  for  a  convetaloil. 
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Also  held,  that  the  fact  that  the  new  pose,  the  court  declared  that  the  estate 

bonds  were  not  in   fact  issued  until  of  J.  H.  C,  who  had  since  died,  had 

^  after  the  surrender  of  the  old  bonds  not  any  claim  or  interest  in  ^the  fund, 

•  was  immaterial :    Smith  «.  Frost,  70  and  ordered  the  amount,  together  with 

N.  Y.,  65.  the  interest  allowed  on  the  deposit,  to 

Money  was  advanced  by  the  plaintiff  be  paid  to  the  plaintiff :  Gambles.  Lee, 

for  the  express  purpose  of  being  de-  25  Grant's  (U.  C.)  Chy.,  826. 

posited  in  a  bank  in  order  to  meet  a  A  widow  who  has  not  dissented  from 

check  of  L.  &  0.,  given  by  their  agent  the  provisions  of  her  husband's  will, 

J.  H.  C.     This  check  never  was  paid  or  within  the  time  prescribed  by  law  be- 

presented  after  such  deposit,  and  the  cause  of  incapacity  from  unsoundness 

amount  remained  in  the  bank  to  the  of  mind,   may,   in  equity,  claim  her 

credit  of  L.  &  C. ,  who  were  trustees,  rights  in  the  estate  as  though  she  had 

claiming  no  beneficial  interest  in  the  dissented  :    Wright   i>.   West,  2  Lea 

'    money.     On  a  bill  filed  for  that  pur-  Tenn.),  78. 


[8  Appeal  Cases,  1287.] 

H.L.(Sc.),  July  12,  1878. 

[HOUSE  OF  LORDS.] 

♦Mrs.  Taylor,  Appellant;  Graham  and  Others,    [1287 

Respondents  ('). 

EX  PARTE. 
SetiUmerU — Sueeetnon — Vesting — ItUetUion  of  Testator, 

A  testator  directed  his  trustees  to  hold  and  apply  the  residue  of  his  estate  for  be- 
hoof of  his  nieces  and  their  children  in  certain  proportions,  viz. :  one-third  to  A.  in 
life-rent,  and  her  children  in  fee ;  one-third  to  B.  in  life-rent,  and  to  her  children  in 
fee ;  and  one-third  to  C,  D.,  £.,  and  F.  equally  amone  them  in  life-rent,  and  to  their 
children  equally  amone  them  per  stirpm  m  fee.  He  rarther  provided  that  in  case  A. 
and  B.  died  unmarried,  or  withcMt  issue,  or  in  the  event  of  such  issue  existing,  but 
aflerwards  deceasing  before  attaining  the  vears  of  majority,  or  bein?  married,  then  the 
two-third  shares  destined  to  them  and  their  issue  should  fall  and  accrue  to  C,  D., 
£.,  and  F.  and  their  children  respectively  in  life-rent  and  in  fee,  and  equally  among 
them  per  stirpes  as  provided  with  respect  to  their  own  shares  of  the  residue.  A. 
and  B.  died  without  issue.  C.  died  leaving  one  child,  married,  and  of  age,  but  who 
had  died  without  issue  before  A.  and  B. : 

Heid^  reversing  the  decision  of  the  court  below,  that  the  representatives  of  the 
child  of  C.  were  entitled  to  participate  in  the  division  of  the  fee  of  the  two-third 
shares  which  were  life-rented  oy  A.  and  B. 

Per  Lord  Gordon  :  There  is  no  difference  between  the  law  of  England  and  tliat 
of  Scotland  in  the  principles  ruling  the  decision  of  this  case. 

Appeal  against  an  iuterlocator  of  the  Second  Division  of 
the  Court  of  Session  npon  a  special  case.  The  question  to 
be  determined  was,  whether  the  appellant's  late  husband, 
James  Taylor,  who  died  on  the  9th  of  June,  1869,  and  who 
was  the  child  of  Grace  M'Cainsh  or  Tavlor,  obtained  under 
the  trust  settlement  of  his  ^rand-uncle,  ^r.  Andrew  Gilbert, 
a  vested  or  transmissible  interest  in  a  share  of  two- third 
parts  of  his  grand-uncle's  estate  which  were  life-rented  bv 
the  testator's  nieces  Cecilia  Buchanan  Gilbert  and  Jane  Gil- 
bert, and  the  survivor  of  them ;  or  whether  such  two-thirds 

Q)  Reversing  Scotch  Cas.,  4th  Series,  vol  v,  p.  49. 
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became  on  the  death  of  Jane  (who  was  the  survivor)  divis- 
ible exclusively  among  such  only  of  the  children  of  the  tes- 
tator's nieces  (Christian  M'Cainsh  and  Margaret  M'Cainsh) 
as  were  then  living  i 

Mr.  Andrew  Gilbert,  of  York  Hill,  the  testator  (*),  died  in 
1288]  the  *year  1838,  leaving  a  trust  settlement  dated 
1824,  and  a  supplementary  settlement  dated  the  18th  of 
Februarjr,  1838,  tne  latter  superseding  the  former  in  so  far 
as  the  division  of  the  residue  of  his  estate  was  concerned. 

The  respondents  were — the  trustees  under  this  deed  of 
settlement,  the  parties  of  the  first  part  (who  did  not  appear 
in  the  appeal) ;  and  the  children  of  Christian  and  Margaret 
M'Cainsh,  the  parties  of  the  second  part.  The  appellant, 
Mrs.  Jessie  Watling  or  Taylor,  waq  the  widow  of  Mr.  James 
Taylor,  who  died  intestate,  without  issue,  at  twenty-five 
years  of  age.  Mrs.  Taylor,  who  succeeded  to  one-half  of 
her  husband's  estate yz^re  relictw^  and  the  testamentary  trus- 
tees of  his  father  the  said  Benjamin  Taylor,  who  succeeded 
to  the  other  half  of  his  estate  as  next  of  kin,  are  the  parties 
of  the  third  part. 

The  terms  of  the  trust  settlement,  the  facts  of  the  case, 
and  the  questions  arising  thereon,  are  thus  stated  by  Lford 
Gordon  in  his  opinion :  — 

The  testator  here  directed  his  trustees  to  hold  and  apply 
the  whole  residue  of  his  estate  "  for  behoof  of  my  several 
nieces  after  named  arid  their  children  in  the  following  pro- 
portions, viz. :  one-third  part  or  share  thereof  for  behoof 
of  Jane  Gilbert  in  life-rent,  and  of  the  lawful  child  or  chil- 
dren to  be  procreated  of  her  body  equally  among  them  if 
more  than  one  in  fee  ;  one-third  part  or  share  thereof  for  be- 
hoof of  Cecilia  Buchanan  Gilbert  in  life-rent  and  of  the  law- 
ful child  or  children  to  be  procreated  of  her  body  equally 
among  them  if  more  than  one  in  fee  ;  and  the  remaining  one- 
third  the  testator  left  for  behoof  of  his  nieces  the  four  children 
of  Colin  M'Cainsh  equally  among  them  in  life-rent,  "and  of 
the  lawful  child  or  children  procreated  or  to  be  procreated 
of  their  bodies  equally  among  them  per  stirpes  in  fee ;  or 
one-fourth  share  of  the  said  third  part  to  the  child  or  chil- 
dren respectively  of  each  of  my  said  nieces  equally  among 
them  if  more  than  one  in  fee."  The  testator  then  declares 
that  the  said  provisions  made  in  favor  of  his  said  nieces 
respectively  shall  be  for  their  lite-rent  alimentary  use  allenary 
"and  the  fee  thereof  for  the  use  of  their  children,"  and  as 
such  the  same  shall  be  seclusive  oijus  mariti^  and  shall  not 
be  aflfectable  by  creditors.     And  he  provided  and  appointed 

Q)  Erskine  3,  8,  latter  part  of  s.  20. 
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which  the  fee  of  the  two  shares  which  were  life-rented  by 
Jane  Gilbert  are  now  divisible  among  the  representatives  of 
the  M'Cainsh  family. 

Christian,  Margaret,  Grace,  and  Helen  M^Cainsh,  the  life- 
rentices  of  the  remaining  third  share  of  the  estate,  are  all 
dead.  Helen  (Mrs.  Stewart)  died  childless  on  the  28th  of 
March,  1850.  Christian  (Mrs.  McCulloch)  predeceased  the 
testator,  leaving  several  children.  Margaret  (Mrs.  Maclaren) 
died  on  the  36th  of  November,  1869,  also  leaving  several 
children.  Grace  (Mrs.  Taylor)  was  survived  by  two  chil- 
dren, James  and  Colin  Taylor.  Colin  died  in  pupillarity  in 
1846.  James  Taylor,  as  to  whose  share  the  present  ques- 
tion arises,  died  intestate  on  the  9th  of  June,  1859,  twenty- 
five  years  of  age  and  married,  but  without  issue.  His  widow, 
Mrs.  Jessie  W atling  or  Taylor,  succeeded  to  have  one-half 
of  his  estate  jure  relictcd^  and  the  testamentary  trustees  of 
his  father  succeeded  to  the  other  half  as  his  next  of  kin. 
The  children  of  Mrs.  McCulloch  and  Mrs.  Maclaren  claim 
respectively  one-half  of  the  fee  of  the  two-thirds  of  the 
estate  which  were  life-rented  by  Jane  Gilbert,  while  the  rep- 
resentatives of  James  Taylor  claim  that  the  said  two-thiras 
should  be  divided  into  three  portions,  and  that  they  should 
be  found  entitled  to  one  of  those  portions,  the  other  two 
falling  to  the  families  respectively  of  Mrs.  McCulloch  and 
Mrs.  Maclaren. 

It  was  admitted  in  the  special  case  that  there  was  no  ques- 
tion as  to  the  disposal  of  the  one-third  share  of  residue 
originally  deputed  by  the  testator  to  the  M'Cainsh  family, 
and  Helen  M'Cainsh  having  died  without  issue,  this  one- 
third  share  fell  to  be  divided  among  the  relatives  of  the 
three  families  (viz.,  the  McCuUochs,  the  Maclarens;  and  the 
Taylors)  equally  per  stirpes. 

On  the  3a  of  Xf  ovember,  1877,  the  Second  Division,  Court 
of  Session,  found  that  the  children  of  Christian  and  Mar- 
garet M'Cainsh,  the  parties  of  the  second  part,  were  en- 
titled to  the  whole  of  the  two-third  shares,  to  the  exclusion 
of  Mrs.  Taylor,  and  the  next  of  kin  of  her  husband,  the 
parties  of  the  third  part  (*). 

1291]  Thereupon  Mrs.  Taylor  presented  her  appeal  to  the 
House. 

Mr.  H.  Fox  Bristowe^  Q.C.,  and  Mr.  A.  Toung,  appeared 
for  the  appellant,  contending  that  on  a  sound  construction  of 
the  supplementary  settlement  of  the  testator,  James  Taylor, 
the  appellant's  husband,  took  a  vested  or  transmissible  in- 
terest in  a  share  in  "  that  part  of  the  residue  of  the  testator's 

(^)  Scotch  Cases,  4th  Series,  toL  v.  p.  59. 
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E.  B.  Kay,  Q.C.,  maintained,  for  the  respondents,  that  the 
contention  of  the  appellant  that  James  Taylor  took  hia 
iDotlier's  share  could  not  be  sapported.  James  Taylor's  in- 
terest in  the  fee  of  the  shares  ot  residue  primarilj  destined 
to  tbt«  Gibert  family  was  conditional  on  the  death  of  both 
of  the  Misses  Q-illjert  without  leaving  issue,  and  James  Taylor 
having  died  before  that  condition  was  parified  no  right  to 
the  fee  of  these  shares  vested  in  him,  and  therefore  his  rep- 
resentatives had  no  claim.  The  testator's  manifest  desire 
was  that  the  benefits  intended  for  each  of  the  Gilbert  and 
the  M'Cainsh  families  should  be  kept  within  each  family  so 
long  as  it  existed,  and  it  would  be  repugnant  to  that  desire 
to  hold  that  the  fee  of  the  Gilbert  share  had  vested  in  any 
member  of  the  M'Cainsh  family  at  a  time  when  both  the 
Miss  Gilberts  were  alive.  The  judgment  in  the  court  below 
was  identical  with  the  principle  in  Young  v.  Jtobertson{')  ; 
that  principle  as  stated  by  Lord  Wfstbury  was,  that  "  words 
of  survivorships  occurring  in  a  settlement  or  will  should  be 
referred  to  the  period  appointed  by  that  settlement  for  the 
payment  or  distribution  or  the  subject-matterof  the  gift,"  and 
in  Mr.  Gilbert's  settlement  the  limitations  were  based  on  the 
principle  of  survivorship,  because  in  each  family  its  mem- 
bers are  reciprocally  substituted  to  each  other.  The  Scotch 
law  of  wills  follows  the  civil  law,  therefore  the  doctrine  of 
the  transmissibility  of  possible  interests  in  Pinbury  v. 
1293]  Bikini')  die!  not  apply  to  this  case.  [They  •com- 
mented on  Miller  v.  Miller  {') ;  Williams  on  Esecutors,  6th 
ed.,  p.  830 ;  Qlendinning  (') ;  see  also  Stair,  3,  8,  22 ;  Erskine, 
3,  9,  9;  Bull's  Principles,  sect.  1883;  CleUand  v.  GrayC); 
Mitchell  V.  Mitchell {') ;  Ramsay's  TrnsteeB(');  Boyd  v. 
Denny' s  Trustees  {') ;  Kingy.  Withers  (^);  Waisonv.Mar- 
Joribanks  {").] 

Lord  Gokdon  (having  stated  the  facts  of  the  case  as 
above) :  My  Lords,  I  think  there  is  no  difference  between 
the  law  of  England  and  that  of  Scotland  in  the  principles 
ruling  the  decision  of  this  case.  The  ruling  principle  in  the 
construction  of  all  testamentary  deeds  is  the  intention  of 
the  testator,  and  that  is  to  be  gatuered  from  the  words  used  ; 
and  a§  Lord  Westbary  said  in  the  case  of  Young  v,  Robert- 
«oft("),  "it  is  satisfactory  when  in  the  legal  construction  of 

<■)  4  Macq.,  814,  387.  O  Scotch  CaaoB,  4th  Series,  vol  It,  p. 

(')  1  P.  Wins.,  063.  243. 

<>)  Jan.  19,1831;  S  S., 390;  tffonap-        (■)  Scottish   Ltw   Reporter,  toL   it, 

veiX.  7  W.  4  8.,  1.  p.  al. 

(*)  Nov.  30,  1886;  4  a,  237.  (*)  Cal,  t  T«l,  117. 

(*)  June  20,  1839;  1  D.,  1031,         ('")  Feb.  17,  1837;  15  S.,  SS6. 

(•)  UHrch  17,  1800;  8  Macpb.,  721.     (")  4  M>cq.,  314. 
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ordinary  words  in  the  English  langaage  there  ii 
in  the  view  which  is  taKen  in  the  one  count 
other." 

.  The  question  which  has  arisen  must  of  cou 
according  to  the  intention  of  the  testator.     1 
be  no  doubt  that  the  testator  intended  in  th 
has  happened  of  the  two  life- ren trices,  Cecilia 
bert,  dying  without  children,  that  the  fee  c 
should  go  to  the  children  of  the  M^Cainshes,  a 
and  accrue  to  them  equally  among  them  per  i 
vlded  with  respect  to  tneir  own  shares  of  his  ee 
it  is  of  importance  to  observe  that  the  shares  ' 
vided  among  the  children  per  stirpes.    The 
care  to  use  these  words  every  time  he  has  oc 
to  the  division  of  the  fee  amon^  the  children  oi 
nieces ;  and  when  he  is  providing  for  the  fe 
share  which  was  life-rented  by  these  four  niec< 
uses  the  words  ^er  stirpes  but,  apparently  les 
be  any  mistake  as  to  his  meaning,  he  adds  ^ 
sliare  of  the  said  third  part  to  the  child  or  ch 
ively  of  each  of  my  said  nieces  *  equally  a 
them  if  more  than  one  in  fee?^    I  thmk  this  1 
for  doubt  that  the  testator  intended  that  t1 
each  niece  should  take  a  share  of  the  fee 
No  doubt  there  were  personal  conditions  al 
children,  namely,  that  they  were  not  to  tal 
attained  the  years  of  majority,  or  were  ma 
soon  as  these  conditions  were  fulfilled,  I  thin 
each  became  possessed  of  a  vested  right  in  t 
was  no  condition  that  the  children  should  s\ 
rentrices^  either  their  own  mothers  (the  M'Ci 
Gilberts.     Of  course  the  payment  of  the  fee 
till  the  death  of  the  life-ren trices  ;  but  this  di 
vesting,  which  I  think  took  effect  on  the  chi 
majority  or  being  married.     It  is  admitted 
case — and  there  can  be  no  doubt  on  the  poii 
as  concerns  the  third  share  of  the  residue  ^ 
rented  by  the  four  M^Cainsh  nieces,  the  fet 
children  who  attained  majority,  and  this  I 
quoad  that  share,  I  am  at  a  loss  to  unde 
should  be  disputed  quoad  the  shares  which  v 
by  Cecilia  and  Jane  Gilbert, — it  having  beer 
cfared  by  the  testator  that  the  fee  of  these  shf 
and  accrue  to  the  children  respectively  of  t 
^'equally  among  them  per  stirpes  as  provid 
to  their  own  shares  of  my  estate.^ ^    If  tl 
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motber's  shares  vested  in  the  children  on  their  attaining 
majority  or  being  married,  I  think  that  the  shares  whicli 
were  life-rented  by  the  Gilberts  vested  equally  on  the  same 
event.  No  doabt  there  was  a  contingency  in  regard  to  tliese 
latter  shares,  that  the  G-ilberts  might  have  left  children,  and 
so  have  defeated  the  right  of  fee  given  to  the  children  uf  the 
M'Cainshes.  Bnt  this,  I  think,  with  the  Lord  Justice  Clerk, 
was  a  mere  contingency,  and  was  not  a  condition  suspensivo 
of  the  vesting.     As  his  Lordship  says, 

It  is  In  no  raapect  a  proper  condition  of  the  lency.  It  Is  ontj  an  event  before 
tUe  arrlTsl  of  ntiich  it  cannot  be  known  whetber  the  derolving  cluse  has  or 
haa  Dot  lafaen  effect  in  favor  of  the  conditional  institute.  But  wheD  that  is  onoe 
ascertained,  James  Taylor  simply  takes  from  the  dat«  of  his  majority  or  mar' 
riage ;  that  is  to  aaj.  It  Testa,  and  irhether  he  predeceases  or  sDrrivee  thu  life- 
reatrii  is  a  matter  of  no  moment  ('). 

I  think  the  conrt  below  bad  not  had  its  attention  directed 
1295]  to  *what  I  regard  as  the  important  words,  that  the 
division  of  the  fee  was  to  be  equally  among  the  children  of 
the  M'Cainshes  "per  stirpes,  as  provided  with  respect  to 
their  own  share  of  the  estate," — at  least  none  of  their  Lord- 
ships make  any  remarks  on  these  words  tn  the  jndgmenta 
which  they  delivered.  But  I  think  these  words  solve  any 
difficulty  in  the  case ;  and  that  it  is  not  necessary  to  consider 
how  the  case  should  have  been  disposed  of  if  these  words 
had  not  been  used  ;  and  I  would  rather  not  give  any  opinion 
on  that  point. 

I  think  the  representatives  of  James  Taylor  are  entitled 
to  participate  in  the  division  of  the  fee  of  the  two-third 
shares  which  were  life-rented  by  Jane  and  Cecilia  Gilbert, 
along  with  the  children  of  Mrs.  McCnlloch  and  Mrs.  Mac- 
laren  ;  and  that  the  court  below  should  have  so  found  ;  and 
I  therefore  think  that  the  judgment  appealed  a^inst  shoald 
be  reversed. 

Lord  Caibns,  L.C.:  My  Lords,  I  have  had  theadvantage 
of  considering  beforehand  the  observations  which  have  jast 
been  made  by  my  noble  and  learned  friend,  and,  concurring, 
as  I  do  entirely,  both  in  the  view  which  he  has  taken  of  the 
case  and  in  the  reasons  which  he  has  given  for  that  view,  I 
do  not  think  it  necessary  to  add  anything  to  what  he  haa 
said.  The  motion  therefore  which,  I  think,  should  be  sub- 
mitted to  yonr  Lordships  is  to  reverse  the  interlocntor  of  the 
3d  of  November,  18T7,  and  declare  that  the  parties  of  tho 
third  part  as  representing  the  interest  of  James  Taylor  de- 
ceased, are  entitled  to  a  share  in  the  division  of  tne  two- 
thirds  of  the  residue  life-rented  by  Mrs.  Graham  Gilbert, 
along  with  the  parties  of  the  second  part. 

(I)  Scotch  Caaee,  ith  Series,  toL  T,  at  p.  61. 
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tain  whether  Mr.  Taylor,  however  long  he  lived,  would  ever 
1297]  come  into  possession.  I  do  not  *think,  however, 
that  does  or  ought  to  make  any  difference.  It  is  in  general 
for  the  benefit  of  the  objects  of  the  testator's  bounty  that 
they  should  be  able  to  deal  with  their  expectant  interests  at 
once  ;  which  they  can  do  if  their  interest  is  vested,  though 
subject  to  be  divested  by  the  happening  of  a  subsequent 
event ;  but  which  they  cannot  do  if  their  interests  are  Kept 
in  suspense  and  contingency  until  that  event  has  happen^. 
And  therefore  it  is  to  be  presumed  that  a  testator  intends 
the  gift  he  gives  to  be  vested  subject  to  being  divested,  rather 
than  to  remain  in  suspense.  As  this  is  no  more  than  a  pre- 
sumption of  his  intention,  it  must  yield  to  anything  in  the 
testamentarv  deed  which  shows  a  contrary  intention.  I 
think  that  the  language  of  the  instrument  in  question  when 
closely  scanned  is  sucn  as  rather  to  strengthen  the  presump- 
tion that  the  testator's  intention  was  in  favor  of  vesting  ; 
but  I  prefer  resting  my  opinion  on  the  ground  that  there  is 
nothing  to  rebut  that  presumption. 

IrUerlooutor  of  Zd  of  Notember^  1877,  reversed.  De- 
clared that  the  parties  of  the  third  part,  as  repre- 
senting the  interest  of  James  Taylor,  deceased,  are 
entitl^  to  a  share  in  the  division  of  the  two  thirds 
of  the  residue  life-rented  by  Mrs.  Graham  Gilbert 
along  with  the  parties  of  the  second  part ;  and 
that  the  expenses  of  the  special  case  and  of  this 
appeal,  should  be  paid  out  of  the  trust  estate. 
With  this  declaration,  cause  remitted  to  the  Court 
of  Session. 

Lords*  Journals^  12th  July,  1878. 

Agent  for  appellant :   William  Robertson. 
Agents  for  respondents :  Oraharaes  &  Wardlaw. 


[8  Appeal  Cases,  1298.] 

H.L.(Sc.),  Jnly  12.  1878. 
[HOUSE  OF  LORDS.] 

1298]    *Dunbar'8  Trustees  and  Another,  Appellants; 
The  British  Fisheries  Society,  Respondents. 

ET  i  CONTRA. 

Superior  and  Vassal — Feu^eorUraet,  Clause  of  RtVUf  from  Public  Burdetu — Poor-rates 

StatiOe  8  <l&  9  Vid,  e.  83. 

A  feucontract,  dated  in  1828,  of  land  feued  out  to  the  British  Fisheries  Society  for 
the  formation  of  a  harbor  and  erection  of  building  contained  this  obligation  :  "  Sir 
lenjamin  Dunbar,"  the  superior,  "  binds  and  obliges  himself  and  his  foresaids  to  free 
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[3  AppMl  Cues,  1332.] 

H.L.(Sc),  Jone  9,  1B1B. 

[HOUSE  OF  LOROa] 

1322]    *BoEJE830N,  Messrs.  Wkight  &  Co.  and  Others, 

Appellants ;  Carlbebg  and  Others,  Respondents. 

SECOND   APPEAL. 

— R»-^rrmtmetU  Md  mvottd. 


■.on  dependence  of  aa 
I,  tad  brought  back  by  force  into  bsrbor,  the  uresbnent  «u  recalled  as 
uiwaQy  eiecnted.     Other  arrestmeDts  were  then  used  igainst  the  Tessel  by  parties 
actiDe  in  concert  with  the  original  arresters  : 

Bdd,  affirmii^  Um  decimoo  ol  the  eonrt  below,  that  the  Mcood  ai 
alao  be  recalled. 


[B  App«*l  Cases.  1SS4.] 
H.L.  (Sc>,  Jnne  97. 1878. 
[H0U3B  OF  LORDS.] 

132'!]     'Mackenzie,    Appellant;    Banees,    Respondent. 


ActJan  for  declarator  of  common  right  !□  the  Gshing.  fowling,  and  boadng  id,  Over, 
and  on  an  inland  locb  or  lake.  The  pursuer  was  a  ripariaa  owner  on  Loch  F.,  which 
was  separated  from  Loch  D,  by  a  narrow  and  HhaUow  chaiiDel  (which  wss  not  a 
river),  and  mure  materially  divided  by  a  caoseway  of  loose  stones  erected  more  than 
forty  years  ago.  He  claimed  that  Loch  F.  and  Loch  D.  were  one.  The  defender 
owned  all  the  land  lying  roond  Loch  D,  Both  proprietors  held  their  lands  mn 
laeubti*  merely: 

Bdd,  affirming  the  decision  of  the  court  below.  Lord  Blactbnm  doabting.  that 
Loch  D.  was  a  separate  and  distinct  loch,  and  that  therefore  the  pursuer  had  no  right 
therein.  The  Krannda  of  deciuoo  being  the  dlfierence  of  name,  (he  cooSgnrMion  of 
the  gronnd,  and  tbe  existence  of  the  caaeewaj. 


INDEX. 


ADMIRALTT. 

1.  Where  special  cUiues  in  a  bill  of  Uding 
exonerate  the  shipowner  from  the  lia- 
bility of  eyen  the  perils  induced  bj 
the  negligence  of  ms  servants,  it  is 
neceeeary  that  the  jury  should  find 
whether  the  vessel  was  or  was  not  sea- 
worthy when  starting  on  the  voyage. 

%  A  carffo  of  wheat  was  shipped  at  the 
port  of  New  York  for  conveyance  to 
Glasgow,  and  a  specially  worded  bill 
of  lading  contuned  clauses  excepting 
"  peril  of  the  seas  of  wiiatever  nature 
or  kind  soever  and  howsoever  caused,** 
including  negligence  of  the  crew.  On 
the  voyage  Uie  sea  burst  through  an 
insuffidentiy  fostened  port-hole,  dam- 
aging the  cargo.  A  jury  found  by 
special  verdict  that  this  port-hole  had 
been  insufficiently  fiutenea,  but  did  not 
find  whether  this  happened  before 
starting  on  the  voyage.  The  court  be- 
low entered  up  judgment  for  the  ship- 
owuera.    On  appeal: 

Held,  that  there  was  an  implied  en- 
gagement to  supply  a  seawortay  sliip : 

8.  Held,  also,  that  the  jury  not  having 
found  whether  the  vessel  started  on 
her  voyage  in  a  seaworthy  condition, 
there  was  no  finding  before  the  House 
for  Judgment  to  be  entered ;  therefore 
the  case  must  be  reheard  in  the  court 
below. 

24  Enq.  Rep.  107 


4.  Per  Tn  Lou>  CHAVonxom:  There  Is 
in  the  bill  of  lading  an  engagement  that 
the  ship  shall  be  seaworthy. 

5.  P(n*TnLou>CHANOKLLom:  Whether 
the  ship  was  seaworthy  was  a  question 
of  fact  which  lay  at  the  very  root  of 
this  case ;  but  no  answer  to  this  ques- 
tion was  found  in  the  special  verdict ; 
therefore  there  is  no  finding  on  which 
the  judgment  can  be  entered  either  way. 

6.  Per  Lord  O'Hagak:  A  shipowner 
who  accepts  goods,  which  he  is  to  de- 
liver in  good  condition,  impliedly  con- 
tracts to  perform  the  voyage  in  a  ship 
which  is  seaworthy. 

7.  Per  Lou>  Selbornb  :  All  the  perils 
which  are  excepted  ara  perils  subse- 
quent to  the  loading  of  tne  wheat  on 
board.    Sisel  v.  Slatt  Lme,  etc  37 

See  IxsuRANcx,  Makims,  197,  212  noU, 
JuRiSDicnoir,  847,  848. 


AGENT. 
See  PuMdPAL  AND  Aossrr,  56,  64  note. 


AGREEMENTa 

1.  A   firm   of  shipbuilders    agreed   to 
leiigthen  and  repair  an  iron  steamship ; 
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the  object  being  that  she  might  be 
classed  100  A  1  at  Lloyd's.  The  speci- 
fication forming  part  of  the  contract 
contained  this  stipulation,  "  Iron  work: 
The  platine  of  the  hull  to  be  carefully 
oyerhauled  and  repaired,  but  if  any 
newvloHnff  it  required  the  eame  to  be 
paia  for  extra  (fourteen  words  deleted, 
signed  A.  <!k  J.  I.,  D.  O.)  Deck-beams, 
ties,  diagonal  ties,  main  and  spar-deck 
stringers,  and  all  iron  work,  to  be  in 
accordance  with  Lloyd*8  rules  for  classi- 
fication : " 

Heldt  affirming  the  decision  of  the 
court  below,  that  the  shipbuilders  were 
bound  to  supply  Mrithout  extra  charge 
any  new  plates  required  to  enable  the 
vessel  to  be  classed  100  A 1  at  Lloyd's ; 
and  that  neither  the  letters  of  the  par- 
ties before  the  contract  was  signed, 
nor  the  initialed  deleted  words  in  the 
contract,  could  be  considered  for  the 
purpose  of  interpreting  the  intention 
of  the  parties. 

Heldf  reversing  the  dedsion  of  the 
court  below,  that  the  costs  of  Lloyd's 
survey,  and  the  Board  of  Trade  tonage 
measurement,  should  be  borne  by  the 
shipowner.    Ingiis  y.  Buttery.  404 

See  SnTLKMUfT,  887. 


ANIMALS. 
See  Railway  Coicpanibs,  676. 


APPEAL. 

1.  Notwithstanding  an  irregularity 
throuffh  inadvertence  in  the  court  be- 
low, uie  House,  by  the  desire  of  both 
parties,  to  stop  litigation,  reviewed  the 
judgment  complained  of.  Dudgeon,  v. 
Uwrnpeon,  S 


APPOINTMENTS. 
See  Crkditors,  612,  644  note. 


APPURTENANTS. 
Su  liANDLOftp  Ain)  Tenant,  461, 486  noU, 


ARBITRATION. 

1 .  A  contract  for  the  construction  of  laige 
iron  buildings  for  a  lump  sum,  contained 
a  clause,  inter  aliOy  that  no  alterations 
or  additions  should  bo  made  without  a 
written  order  from  the  employers  en- 
gineer,  and  no  allegation  by  the  con- 
tractors of  knowledge  of,  or  acquies- 
cence in,  such  alterations  or  additions 
on  the  part  of  the  employers,  th^  en- 
gineers or  inspectors,  should  be  ac- 
cepted or  available  as  equivalent  to 
the  certificate  of  the  engineer,  or  as 
in  any  way  superseding  the  necessity 
of  such  certificate  as  the  sole  warrant 
for  such  alterations  and  additions. 
During  the  execution  of  the  OHitract 
the  contractors  alleged  it  was  impos- 
sible to  cast  certain  iron  trough-girders 
of  a  specified  weight,  and  subsequently 
they  were  allowed  to  erect  girders  of 
a  much  heavier  weight ;  and  the  actual 
weights  were  entereid  in  the  engineer's 
certificates  issued  from  time  to  time 
authorizing  interim  payments^  On  the 
completion  of  the  work  the  contractor 
claimed  a  considerable  amount  in  excess 
of  the  contract  price  for  the  extra  weight 
of  metal  supplied : 

Heldf  reversing  the  interlocutor  of 
the  court  below,  that  the  engineer's 
certificates  were  not  written  orders,  and 
the  claim  was  therefore  excluded  by 
the  terms  of  the  contract.  Tharm 
Sulphur, etc„Y,M*Mroff.    638, 661  note. 


ARCHITECT. 
See  Aeiotilation,  638,  661  note. 


ASSIGNMENT. 

1.  The  giving  of  a  check  by  the  debiar 
with  the  intention  of  appropriating  it 
to  the  debt  of  the  plaintiffs,  and  the 
^ving  of  a  receipt  therefor  by  the 
plaintiffs'  agent,  acting  within  the  scope 
of  his  authority,  constitute  by  the  law 
of  Canada  an  appropriation  as  intended. 
Such  appropriation  could  only  be 
changed  by  a  rescission  of  the  appro- 
priation made  by  consent  of  all  parties 
interested. 

2.  In  an  action  against  the  agent  for 
moneys  had  and  received  on  account 


INDEX. 


of  the  plainttflb,  rach  resciadon,  being 
put  on  the  footing  of  a  contract  by 
the  CanadiAo  law,  must  be  speciaUy 
pleaded  aa  a  defence.  Ker&aw  y. 
Kirkpatrick,  244,  253  noU. 


ATTORNEYS. 
See  Fraud,  174,  197  naU, 


B. 


BANKRUPTCY. 

1.  Where  there  is  a  bankruptcy  of  a  firm, 
and  there  is  also  a  bankraptcy  of  an 
individual  member  of  that  firm,  the 
joint  estate  of  the  firm  and  the  sepa- 
rate estate  of  the  individual  member 
are,  aa  a  role,  kept  distinct  from  each 
other. 

2.  Bot  where,  under  the  existing  law  of 
bankruptcy,  the  joint  creditors  are  ad- 
mitted to  prove  against  the  separate 
estate,  it  is  not  material  whether  the 
separate  estate  has  or  has  not  been,  as 
a  matter  of  fact,  benefited  at  the  cost 
of  the  joint  estate. 

8.  Where  an  individual  partner,  fraud- 
iilently  as  to  his  partnera,  withdraws 
funds  from  the  partnerahip  and  applies 
them  to  his  own  use,  the  creditors  of 
the  firm  are  entitled  to  proof  against 
the  separate  estate  of  the  individual 
partner. 

4.  Per  Lord  Blackburn:  The  length 
of  time  during  which  the  fraud  was 
carried  on,  could  not  affect  the  rights 
of  the  creditora  of  the  firm,  whatever 
effect  it  mi^ht  have  if  the  question 
arose  solely  Between  the  separate  part- 
ner and  the  membere  of  the  firm  itself, 
Head  V.  Bailey.  56 

6.  A  bankruptcy  and  a  composition  ar- 
rangement under  the  126th  section  of 
the  Bankruptcy  Act,  1869,  differ  mate- 
rially from  each  other. 

6.  By  the  126th  section  of  the  Bank- 
ruptcy Act,  1869  (82  A  83  Vict.  c.  71), 
a  debtor  seeking  to  obtain  a  composi- 


tion with  his  cred 
make  a  statement  of 
names  and  address 
By  sect  81  of  the  ac 
are  provable  in  ba 
126th  section  render 
a  composition  arran 
filed  a  petition  to  < 
rangement,  and  ins* 
ment  the  name  and 
itcir,  describing  a  cei 
as  due  to  him ;  the 
larger  sum,  obtained 
it,  signed  a  composil 
position  being  payi 
from  the  regStratio 
received  the  oompo 
the  creditors.  Wli 
ment  was  being  mi 
Court  of  Admiralt; 
against  the  debtor,' 
creditor  had  given  a 
the  debtor,  for  the  pc 
and  damages  found 
The  liabihty  on  thi 
way  referred  to  in  ' 
tory  statement.  Af 
had  been  completed 
tion  had  been  paid, 
was  decided  agains 
on  default  by  &e  d 
was  called-  on  to  p 
cured  by  the  bond : 
Held  {dub.  Lord 
der  these  circumsta 
money  paid  under  t 
was  maintainable  a 
no  mention  of  the 
made  in  the  statute 
such  payment,  the 
affected  by  the  proi 
and  the  126th  secti 
ruptcy  Act. 

7.  The  conditions  imp 
section  of  the  Bank 
are  conditions  for 
creditora.      The  cr< 
them — the  debtor  cfl 

8.  Per  Lord  Blackbui 
to  accept  a  compoc 
ceptance  of  it  have 
as  a  discharge  in  a  r< 

9.  If  an  estimate  of  a  o 
be  made  so  as  to  I 
statement,  the  statui 
den  of  making  it  on 
amount  could  not  \h 
way,  the  resolutiop 


■nn.is  OP  KICHAKGE. 

1.  AltfaoQEb  bills  of  exdunge.  drawn  and 
•eceptod  by  ths  same  pvtica.  may  be 
tn  MrktiKM  promiaaon'  notea  Mher 
than  bills,  yet  where  tha  intention  to 
^Ts  and  recuve  sw^  dommenta  as  in- 
atnmMQta  capable  of  beini;  M|;otuted 
in  Um  market  aa  bills  of  eichuge  is 
dear,  botb  tlie  iMildera  and  the  paitiea 
may  treat  tbem  aocordingjy. 


centaga  by  vay  of  liqidi 
in  lien  of  exchange,  re-eichan^,  aod 
other  charges,  when  bills  are  returned 
from  the  coloniee  dishonored,  however 
valid  in  law,  does  not  apply  in  the 
absence  of  an  agreement,  express  or 
iml^ied,  to  allow  re-ezchange^ 

S.  Where  the  holder*  of  bills  drawn  by 
P.  L.  A  Col  in  London  on  P.  L.  &  Co. 
ID  Aostralia,  hsTinf;  no  occasion  to 
transfer  niooey  from  London  to  Aos- 
tralia,  sent  them  to  the  latter  country, 
not  for  the  purpoee  of  employinf;  the 
proceeds  there,  but  of  baring  them  re- 
mitted to  London,  the  dishonor  of  such 
bills  does  not  entitle  the  holden  to  re- 
cover dam^^  by  way  of  re-eichai^e. 

4.  The  right  to  "roeichange,"  in  the 
absence  of  expreaa  agreement,  srlaes 
when  the  bolder  of  a  bill  who  has  con- 
tracted (or  the  tranefer  of  fonds  from 
one  country  to  another  has  sustained 
damages  by  its  dishtmor  through  hav- 
ing to  obtain  funds  in  the  coontry 
where  the  bill  was  payable.  "  Re-ex- 
change '  is  the  measore  of  thoae  dam- 
ages.     WillaM  T.  Ayen.  82 


BILL  OF  LADmO. 
See  Admiralit,  ST. 


BROKER. 

.  The  role*  of  the  Stock  Exchange  aa 
to  detanmog  membera  of  Iha  body  an 
the  mlee^  a  domeetic  forum,  which 
have  no  inflaenw  on  the  rights  u( 
tboee  who  are  not  amenable,  as  mca- 
bers,  to  the  jurisdiction  of  thai  body. 
They  cannot,  therefore,  govern  the 
rights  of  the  general  creditors  of  a  ds- 
buldng  member. 


i-  C.  V 


a  member  of  the   Stock  Ei- 

;  he  became  nnable  (o  meet  his 
Hxchsnge  engagements,  and  he 


-^ J  the  detsniter,  a  meetiiig  of 

the  creditors  is  called,  the  debnlter 
(as  he  is  reqnired  to  do)  makea  bii 
statement,  and  the  asaembted  cred- 
itors having  decided  what  is  to  be 
done,  these  official  assigneee  carry  the 
decision  into  eiecntion.  The  mmmil- 
lae  of  the  Stock  Eichsnge  tua  the 
power  to  readmit  the  debnlter  or  to 
refbM  him  readmission.  C.  made  his 
statement  at  the  first  meeting,  declar- 
ing, at  (hat  time,  that  he  bad  no  debts 
ontade  the  Stock  Exchange.  His 
Stock  Eicliai^  creditors  Uien  con- 
sented to  accept  a  oomposilJaa ;  and. 
to  provide  for  a  part  of  it.  he,  at  the 
demand  of  the  official  ssdgnees,  gave 
them  a  check  for  £S,000  tbeo  etanding 
to  his  credit  in  tiie  Bank  oF  EoElanl. 
The  oEBcial  asdgneee  obtained  Iha 
money  and  apportioned  it  among  ha 
Stock  Exchange  creditors.  He  sfler- 
wards  confeesM  to  owing  debts  U)  a 
large  amount  to  oatdde  creditors,  and 
was  declared  a  bankmpt.  The  trustee 
in  bankruptcy,  on  behalf  of  the  general 
creditora,  claimed  turn  the  official  as- 
signees of  the  Stock  Exchange  tb« 
£6,000: 

Held,  that  be  was  entiUed  to  d^m 
tt;  for  that  what  was  done  by  C. 
amonnt^  to  a  cvmi  bontmoH,  and  con- 
stituted an  act  of  bankruptcy. 

k  Per  Loan  BucaFcniir  The  money 
was  voluntarily  paid  with  the  view  to 
give  the  Stock  Exchange  creditors  u 
undue  prtferencei. 


CHAAOE. 
Bu  WiLu,  61S. 


CHARTER. 
8ei  CoBFOKATioini,  94. 


CHECK. 
£Em  AsgiomaniT,  M4, 


"  Uie  Wandering  Jew'  the  authonhip 
of  H.  Eog^ae  Sue,  but  had  ictrudiKB] 
two  scenic  rcprmentAtJoua  iaio  hU  pro- 
dnctioD,  not  to  be  /onnd  ia  the  Frencli 
origiiul ;  and  B.  afterwKrds  producnl 
■  drama  on  the  wine  subject.  \o  whicb 
these  two  scenic  representstioiu  wrn 
also  iotroduccd;  an  arbitraMr  had 
found  "  that  two  acenes  or  points  had 
been  taken  direct  tram  the  drama  of  tlte 

iil^titifllii,  bat  that  the  drama  of  the  de- 
endint  ia  not,  except  in  these  reaoecU, 


CBURCHEa 
Sm  Pkwb,  3,  a  note. 


CONDITIOlf  AL  SALE. 
Stt  Sau,  M6,  861  no/s. 


CONSTRUCTION. 
Sh  Aaasuums,  404. 

SETTLKMEira,  837. 
SlAtDTM,  430. 


CONVEYANCE. 

jRm   NaTIOAILB  RlTBIB,  I. 


COPYRiaHT. 

I.  There  cannot  be  a  violation  of  the 
8  &  4  WiU.  4,  c  IS,  a.  3,  where  the 

matter  or  thing  talceD  from  the  firat 
work  and  introduced  into  the  seoond  i 
not  material  aud  snbstanUal. 


S.  The  words  in  Ihe  statnte  "production 
or  aoj  part  thereof"  must  recwve  a 
reasonable  constractioo.  and  are  lobe 
treated  as  implying  aome  part  that  is 
substantial  and  material 

4.  At  the  trial  the  cause  had  been  with- 
drawD  from  the  jurj  and  Bubmitted  Ui 
the  decision  of  the  judge.  On  a  motjoo 
that  the  verdict  should  be  enleml  for 
the  plunti^,  or  a  oew  trial  granted, 
on  the  ground  that  the  representalioD, 
bj  tlie  defendant,  of  part  of  the  pUin- 
tifla'  play  had  been  found  as  a  hct,  the 
judge  (who  was  a  member  of  the  court 
where  the  case  was  pendins)  explained 
to  his  brethren  on  the  bench  what  was 
the  meaning  he  intended  to  convey  hj 
the  Ending : 
KM,  that  it  was  competent  for  him 
v.  Com:         m 


CORPORATIONS, 

I.  A  tramway  company  scheduled  lo 
their  act  of  Parliament  distinct  agn*- 
menla  with  municipal  authorities  nv( 
to  charge  tramway  passengers  abate  a 
fixed  fare ;  but  they  afterwards  ob- 
tained legislatjve  authority  to  snbeti. 
tute  omnibueea  on  certain  roul«  In  lieu 
of  the  tramways,  and  to  charge  a  higher 
fare  on  these  routes: 

HM,  that  the  company  liad  no  power 
to  increase  the  fare  of  passengers  using 
the  tramways  only,  iiiinitiryi,  tie., 
V.  Torbaitt.  U 


DIBGRETION. 
Su  CuDiTou,  CIS,  M4  nt 


DIBECT0B3. 

AtCuDtTOU,  Bia,  M*  Nola; 


1.  U.  h>Tll]|^  ftbandoDed  hla  domldls  of 
origtD,  vbich  wu  in  Scotland,  uqnired 
a  new  domicile  in  that  portion  of  New 
South  Wales  which  in   isa9   was  by 


Thereafter  he  built  in  .  New  South 
Wales  a  house  suitable  Ui  his  fortune, 
his  wife  and  children  reriding  there 
till  his  deaUi,  kiiiovIqs  thereto  from 
Queensland,  he  himseu  also  residing 
there  except  at  times  when  he  waa  en- 
gaged upon  his  buiinssa  or  political 
dutiei  Id  Queensland.  He  died,  how- 
ever, and  wu  buried  at  bia  own  wish 
in  Queenshuid : 

H^  t>n  a  special  case  stating  as 
above,  that  wbether  or  not  at  the  mo- 
ment of  separation  in  ISSS  the  domi- 
cile of  H.  was  transferred  to  and  be- 
came a  domicile  in  Qneenaland,  or 
continued  to  be  a  domicile  in  New 
South  Wales,  from  the  time  the  house 
built  thermn  was  ttnlshed,  and  the  es- 
tablishment of  H.  removed  thereto,  bis 
animat  manendi  in  New  South  Wales 
mtiBt  be  inferred,  and  his  domicile  there 
determined. 

1.  It  la  always  material,  In  determining 
wliat  la  a  man's  domidle,  to  consider 
where  hie  wife  and  children  live  and 
have  their  permanent  placd  of  resi- 
dence, and  where  Itis  establieliment  Is 
kept  up.  Itatt  V.  AOortuy-GmeraL 
2S4,  241  note. 


1.  The  Mth  section  of  the  8  A  9  Vict 
c  20  <H^wajB  Clauses  Consolidation 
Act,  1S4G),  requires  equality  of  tolls 


le  charge  for 
.     Thea. 


for  similar  servicas  rendered  bj  nH- 
waj  companies  to  all  peraons ;  and  s.  i 
of  the  IT  A  18  Vict  c31  (BaUwayand 
Canal  Traffic  Act,  18M),  forbids  the 
giving  of  any  undue  or  unreasonsbla 
preference  or  advantage  U>  any  partic- 
ular person  or  company.  A  chai^^e 
made  by  a  railway  against  A.  for  ser- 
vicea  rendered  by  that  nunpany  to  him 
must  not,  therefore,  be  greater  than 
the  chai^  made  by  the  same  company 

Jinst  B.  for  renderiog  him  services 
the  like  nature. 

K.  waa  a  brewer  at  the  town  of  R, 
where  three  railways  bad  their  sta- 
tions. With  one  of  these  railways.  M., 
certun  brewers  in  the  town  had  direct 
communication  by  udiage,  which  ena- 
bled goode  to  be  sent  to  the  truns,  and 
tatea  from  the  trains  of  Rulway  H. 
with  greater  ease  and  lees  loea  of  time 
than  by  the  way  of  ordinary  cartage. 
H.  chatved  them  aolbing  for  csrts^ 
and  made  a  rebate  I 
station  to  station  conveyance, 
brewers  had  no  sucb  communic 
with  Railway  N.  W-,  but  it  waa  often 
convenient  lor  tliem  to  send  by  that 
r^vay  ;  and  the  directors  of  tikat  rail- 
way, in  order  to  compete  with  Rulvay 
H.,  allowed  these  particular  brewers 
the  same  advantages  as  to  cartage  and 
rebate  as  Railway  M.  did.  As  to  all 
othera  in  the  same  trade  (B.  among  the 
rest),  the  directors  of  Railway  N-  W- 
made  the  ordinary  charge  for  cartage, 
and  allowed  no  rebate  on  the  chai^ 
for  conveyance  on  the  line  : 

Held,  that  this  was  an  inequality  and 
an  undue  preference  within  the  mean- 
ing of  the  statnleo. 

2.  Where  E.,  one  of  the  peraons  thns 
paying  the  higher  rat«,  had  for  soma 
time  paid  it  in  ignorance  of  the  faetii, 
but  afterwards,  on  Gndine  that  he  was 
Bul^ected  to  this  higher  uiai^,  paid  it 
under  protest : 

Heid,  that  be  was  entiUed  to  recover 
back,  in  an  action  for  money  had  and 
recuved,  tbe  difference  he  had  so  paid 
under  protest.  Zondon,  tic.,  v.  Snr- 
ilud.  MO,  «S4  noft 


EMINENT  DOMAIN. 


INDEX. 


Yict  c.  60,  to  &x  the  ooDlpeosatioD 
payable  for  expropriated  lands,  is  no 
longer  final,  having  regard  to  S6  Vict, 
c  82,  a.  7,  it  must,  neverthetefls,  be  con- 
sidered correct  until  it  is  proved  to  be 
erroneous. 

2.  In  an  action  under  that  section  to  aug> 
ment  the  amount  of  indemnity  for  ex- 

Eropriated  lands, — held,  that  the  onu» 
ij  on  the  plaintifliB  to  prove  that  the 
report  was  erroneous  in  itself  and  not 
merely  with  reference  to  the  evidence 
adduced  before  the  commissioners. 
Monrison  v.  Mayor,  etc,  96 

8.  The  Commissioners  of  Expropriation 
appointed  under  act  27  a  28  Vict 
c.  90,  must  under  act  29  A  80  Vict 
c.  66,  8.  12,  at  the  same  time  that  they 
determine  the  amount  of  indemnity  for 
expropriated  land,  assess  and  apportion 
that  indemnity  upon  the  different  per- 
sons benefited  by  the  improvements. 
Such  assessment  and  apportionment 
cannot  be  made  after  the  report  of 
the  commissioners  has  been  homolo- 
gated, and  they  have  become  fundi 
officio.    Mayor  v.  SUphem,  481 

SeeMxsEB,  96. 


EVTDENCB. 
See  RiorrALB,  431. 


EX  POST  FACTO. 
See  Statutxs,  480. 


P. 


FACT. 


See  JXwBuavscE,  718,  769  note. 


FACTOR. 
See  LiKN,  660. 

24  Ekg.  Bep. 
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FEIX 
See  Sale,  84 


FENI 
See  Railway  C* 


FEUDAL  : 

1.  Bv  the  law  of  fe  i 
subsequenUy  int  i 
Canada,  and  the  i 
virtue  of  the  Qc  ! 
of  Lower  Canadi  , 
the  Crown  of  lan<  i 
a  seignior  as  jh  ; 
guishes  all  feudal  i 
and  fflves  to  the  > 
of  indemnity. 

By  the  law  as  i 
time  of  the  Ord^  , 
in  1667,  in  refen 
parties  in  this 
amount  of  that  ! 
determinable  by  • 
ten  law,  was  in  I 
by  roiuriert  one-  I 
aceure,  etc,,  v.  M    ! 


FIDUCIAK 
^SmFkaus 


FIS 

1.  A  proprietor  o 
estuary  oppoeit 
foreshore  by  an 
higher  than  ti 
b^  swept  awi 
he  did  for  the 
confining  the  i 
nel,  and  to  pn 
as  a  device  to 
The  effect  of  ti 
ment  was,  not  1 
tially  impede 
although  it  di 
them  and  altei 


868  im 

would  take  in  ascflnding  the  estuary, 

and  BO  fmcililal«d  their  optnre  by  the 
proprietor  ; 

H^,  that  the  raising  the  embanlc- 
ment  won  nut  an  illegal  obBtructioo 
within  the  meaDing  or  the  Salmon 
FUberyAcU.     SulAn-JoiuI  v.  ifou.  4B7 

Set  NavioiBLi  Riveu,  1,  481. 


FORFEITURE. 
»  Landlou)  and  Tikamt,  es,  BI  note. 


2.  HenM  when  an  Aberdeen  advocate 
purchased,  Dominally  for  his  brother, 
but  really  fur  himself,  certain  houses, 
the  property  of  two  ladies  for  whom  be 
waa  agent,  concealing  from  them  the 
foct  Uiat  he  was  buying  for  himself: 

Hdd  (reverting  the  decision  appealed 
from),  tiiat  the  purchase  could  not  be 
enforced. 


8.   Ptr  TBI  Loan  Chan 


e  which  might  have  been  supported 
had  the  ladiee  been  told  that  their 
■gent  was  himself  the  purchaser,  it  can- 
not be  supported,  that  fact  not  having 
been  disclosed.  McPherton  v.  WaO. 
174,  197  ROlA 

4.  In  an  action  by  the  appellant  t^nat 
the  respondent  Tor  alleged  breathes  of 
certain  covenants  contained  in  their 
deed  of  partnership,  and  for  fraud 
alleged  to  have  been  commltled  bv  the 
defendant  in  obtaining  a  deed  of  die- 
solution  thereof ;  it  appeared  that  as 
regards  the  said  breaches  the  plaintiff 
had,  by  the  deed  of  dissolution,  in  con- 
sideration of  the  defendant  having 
given  up  the  whole  of  the  partnership 
assets  to  tlie  plaintiff,  released  the  de- 
fendant from  all  matters  and  tbinss 
whatever  loncbing  or  concerning  the 
joint  trade,  without  prejudice  neverthe- 
lesa  to  the  covenants  and  agreements 
in   the  said  deed  of  dissolution  con- 


H^,  that  as  the  release  could  not  be 
separal^d  from  the  rest  of  the  deed  of 
dissolution,  and  aa  the  plaintiff  had  not 
disaffirmed,  and  was  Dot  in  a  condition 
to  disaffinn  or  rescind  the  contract,  of 
which  the  release  formed  patt,  the  same 
was  binding  upon  him. 

B.  Contracts  which  may  be  impeached  oa 
the  ground  of  fraud  are  not  void,  but 
voidable  only  at  the  option  of  the  party 
who  is  or  may  be  injured  by  the  fraud, 
subject  to  the  condition  that  the  other 
party  if  the  contract  be  dintlirmed,  can 
DO  remitted  to  bis  former  state.  Ut- 
giAart  v.  ifacpArrtmi.       MB,  &SG  note. 

6.  Parsons  who  parchase  property  Kod 
then  create  a  companv  to  purchase  from 
them  the  property  they  possess,  stand 
iu  a  fiducial^  position  towards  that 
company,  and  most  faithfully  state  to 
the  company  the  facts  which  apply  t« 
the  property,  and  would  influence  the 
company  in  deciding  on  the  reaaonable- 
neas  of  acquiring  it. 


,  of  which  one  £.  was  at  ibe  bea. . 
purchased  from  the  official  liquidator 
of  an  insolvent  company  an  island  said 
to  contain  valuable  mines  of  phosphates. 
E.,  wbo  muiaged  the  business  of  this 
purchase,  prepued  to  get  up  a  oaro- 
pany  to  take  over  the  island  and  to 
work  the  mines.  Be  named  five  per- 
sons as  directors.  Two  were  abroad. 
Of  the  three  others,  two  of  the  pro- 
posed directors  were  persons  entirely 
under  hia  control,  and  were  furnished 
by  him  with  the  shares  which  were 
set  forth  in  the  memorandum  of  asiwcia- 
tion  as  necessary  to  qualify  for  theoflica 
of  director.  One  of  these  two  persons 
appeared  to  have  actod  as  a  busineea 
agent  for  E,;  the  other  was  a  private 
friend  of  R  The  sale  of  the  island  was 
made,  nominally,  by  a  person  who  bad 
really  no  interest  In  the  island,  and 
was  made  to  the  director  who  was  the 
business  agent  of  E.,aDd  who  appeared 
as  the  purchaser  for  the  company. 
The  two  directors,  with  whom,  through 
E.'s  arrangement,  a  Ihird  person  D. 
(one  entirely  uninformed  on  the  sub- 
ject of  the  original  purchase,  and  the 
subsequent  sale},  was  associated,  as- 
suming to  act  as  directors  of  the 
comnany,  accepted,  on  its  behalf,  the 
purchase.  A  prospectos  was  issued. 
giving  a  very  bvorable  account  <rf  the 


■ebeme.    Many  peraoiu   took  shnres. 

At  the  first  meeting  of  Bbireholdera. 
D.  took  tbe  chsir  as  ■  director.  Being 
questioned  bj  »  shareholder  as  to  Cer- 
wn  runiors  relating  to  the  purchase 
of  the  isUnd  and  ila  price,  on  the  first 
sale,  and  then  on  it«  resale  to  the  com. 
pany,  D.  avowed  his  want  of  knowledge, 
bat  declareit  his  belief  in  tJie  goodness 
of  the  scheme.  The  real  circumstances 
o!  the  sale  and  purchase  were  not  dis- 
closed to  the  shareholdem,  bnt  the  pnr- 
ehase  oF  the  island  was  adopted  by  tbe 
shareholders  then  present.  This  was 
in  February,'  1B72.  In  June,  IBIS, 
there  was  a  general  meeting  of  the 
shareholders.  Tbe  romora  before  re- 
ferred to  had  become  stronger,  and  a 
commitleo  ot  invtstigntion  waa  ap- 
pointed ;  on  the  receipt  of  whmie  report 
in  August,  IS72.  the  oHginBl  directors 
were,  at  a  pnblic  meeting,  removed, 
and  a  new  »et  of  direetors  appointed, 
with  power  to  take  mensnres,  4c,  for 
the  benefit  of  the  company.  The  new 
directors  entered  into  a  correspondence 
with  tbe  vendors  of  the  Uland,  wbicli 
tenninated  in  nothing,  and  n  bill  was, 
in  December,  I8TS,  filed  to  rescind  the 
contract : 

Ndd,  that  the  contract  could  not  be 
gostained,  but 

B.  Ihih.  Tbe  Lord  ChakckllOr  (Lord 
Cairns),  whether  there  had  not  been, 
on  the  part  of  tlie  comiiany,  snch  delay 
in  cominir  for  relief  as  to  constitute 
laches  that  deprived  the  company  of 
the  tjtie  to  obtain  it. 

9.  Observations  on  tlie  dnty  of  promoters 
of  a  company.  Hrlatiger  v.  JVcu  Som- 
Intro,  ^.  1U,  835  note. 

Sf  Saim,  UB,  SBT  nolft 


FRAUDS,  STATUTE  OF. 


1.  Several  pen 

ticular   piecE 
airreement  a 


)na  interested  in  a  par- 
of  land,   authoriiedi  by 

lone  themselves,  one  of 

,   W.,   to  disjioee  of  it. 

The  land  was  divided  into  lots  and  a 
plan  of  tbe  lots  made,  and  certain  con- 
dilions,  on  which  Ihe  land  mieht  be  let 
or  sold,  were  printed  on  the  plan.  M., 
an  intending  purchaser,  made  inf|nirieg 
ot  W.  as  to  the  sale   ol  certain  lots. 


W.  eipressly  ii 
must  porchase  st 
stated  on  the  ph 
ditlons  required  I 
eiecnle  a  contra 
dilions.  M.  ofTe 
lota  at  a  price  ' 
promised  to  lay 
proprietors"  (w 
scribing  them),  i 
wards  wrote  to  1 
and  (stating  tb< 
proprietora  had 
adding,  that  in  > 
had  taken  into  < 

intention  which 

instructed  "the  I 
M.  the  agreemei 
was,  in  fact,  not 
which  bound  i 
though  there  «( 
BUmed  that  he  I 


W.  was  prepan 
he  might  tliink 
tbe  acceptance 
condition,  and 
what  be  might 
wards  declined 

BeU.  that  wl 
the  correspond 
plete  contract 
tliat  onder  sue' 
ecution  of  a  for 
Bary;  that  the 
tetter  did  not 
aficct  the  coni 
lionnd  specific! 
tract  of  purcha 

2.  Held.  also,  thl 
the  parties  sai 
thority  of  W. 
tract ;  and.  fart 
of '"theproprii 


leaue  tint  he.  hia  .       ,      _. 

"  daring  the~l£rin  herebj  granted,  pre- 
serve, uphold,  support,  muatain,  aad 
keep  the  wid  demised  premUu,  uid 
■11  improrements  made  and  to  be  made 
thereon,  in  good  nod  sufficient  order, 
repair,  and  cundition ;  uid  at  the  end 
oreooaer  determiDstion  of  this  demise, 
shall  and  will  so  leave  and  deliver  np 
Uie  same  onM."  the  lessor,  hia  heirs,  Ac 
The  premises  had  been  ased  as  com 
stores  for  some  years  ;  and  afterwards 
aa  artillery  barracks,  and  dwellings  for 
married  saldiers.  The;  had  fallen  into 
disrepair:  it  became  necessary  to  re- 
pair them ;  the  lessee  thought  it  would 
be  beneficial  to  convert  the  store  build- 
ings into  dwelling  hooses.  which  woold 
much    iDcmwe  their  Talue,  and   was 

firoceeding  to  convert  them  according- 
y,  when  t£e  lessor  filed  a  bill  to  restrain 
him.  alleeing.^ waste : 

Hiid,  uiat  this  was  not  the  case  of 
enforcing  a  negative  covenant  where 
the  words  oF  contract  were  clear  and 
indisputable :  that  the  waste  alleged 
was  meliorating  waste,  and  that,  under 
the  drcumstuiceB,  the  court  below  had. 
Id  the  due  exercise  of  its  discretion  in 
BQch  matters,  properly  refused  to  intet^ 
(ere  by  injanctdon.  DtAtrtf  t.  AU- 
ntoM.  4SI,  485  fiate. 

Bit  Tuis,  BBS,  &73  note,  Sie. 


LEASE. 
8f  Lakdl^  am  TiKurr. 


LBITERa  PATENT. 

I.  In  an  action  against  the  government 
tor  an  account  and  payment  of  moneys 
in  respect  of  licenses  to  diggers  for 
diamonda  upon  an  eetal«  of  tiie  plain- 
tiff, it  appeared  that  thv  original  grant 


of  the  eatate  in  question  was  made  ^t 
the  Orange  State  on  perpetnal  qntt-rent 
{voordiiraidt  er/paehi),  but  snbject  to 
conditions  imposed  or  to  be  imposed  by 
the  state :  the  Orange  Stale  Ordinance. 
No.  3,  ISTl,  having  thereafter  imposed 
conditions,  which  were  anbseqnenUF  re- 
cognized by  the  Crown,  under  wfaicli 
the  plaintin  and  the  government  toiA 
each  one-half  of  the  license  moneys  lor 
defraying  the  expenses  of  superintend- 

TWi/,  that  ft  was  too  late  for  tLe 
Crown  wiUiout  any  evidence  that  ita 
officers  acted  from  mistake  to  impeach 
the  plaintiff's  title  to  the  minerals  upon 
s  presumption  derived  only  from  the 
form  of  the  grant,  to  the  effect  that  it 
created  an  empKjftaiiic  tenure  only. 

!.  By  Roman- Dnlch  law  a  grant  on  per- 
petual quit-rent  [imordarBidt  rrfpaekt) 
la  understood  to  be  a  grant  in  on- 
phgtmua,  and  under  it  the  grantee  haa 
the  BsnrrDCt  only,  and  not  Uie  right  to 
minerals  ;  bnt  that  law  was  declared  ta 
be  the  common  law  of  tlie  Orange  State 

n"  where  no  other  law  has  been 
a  by  the  Volksraad."  Under  the 
epeual  terms  of  the  grant  itself,  and 
having  regard  to  Ordinance  No.  S  of 
1871  (whidi  was  a  legislative  declara- 
tion by  the  Volksraad  of  its  eflect),  and 
to  proclamations  issued  on  behalf  ot 
Her  Maieaty,  this  grant,  notwithsland- 
ing  its  form,  had  not  and  was  not  in- 
tended to  have  the  limited  operatioo 
of  a  grant  in  «nipAy(r«tu,  but  gave 
the  iSi  ownership  of  the  land  to  the 
grantee.     WM  v.  Oiddi/.  G6a 


LIEN. 


1.    Qtuert,  whether  a  cc 
entitled  to  be  indemnified  out  of  the 

Eroceeds  of  his  principal's  gooda  sold 
y  him  against  all  liabilities  incurred 
by  him  on  account  of  his  principal, 
including  the  amount  of  an  sccommo- 
dalion  bill  drawn  by  the  principal  and 
accepted  by  sudi  agent.  Hood  v. 
SlaU^avu.  G60 


D  Vcivn,  214,  ilB  KHe. 


LIFE  ESTATE. 
Ste  SETiuacRfT,  SST. 


IKDEX. 


M. 


MANDAMUS. 

1.  The  Supreme  Court  of  Victoria  has 
power  to  make  an  order  of  a  mandatory 
character  upon  the  Master  in  Equity 
in  relation  to  duties  claimed  by  him 
under  Act  No.  888,  whether  in  his  ca- 
pacity of  an  officer  of  the  court  or  of 
a  revenue  officer  responsible  to  the 
Crown.    ArmtfUiff€  y,  wUkimon,     264 


MINES. 

1.  In  claims  for  compensation  for  not 
working  mines  adjoining  a  railway  and 
railway  works,  the  6th  and  78th  sec- 
tions of  the  Railways  Clauses  Consoli- 
dation Act,  1846  (8  <b  9  Vict  c.  20), 
must  be  read  together. 

2.  The  6th  section  gives  a  general  right 
to  compensation  to  **  owners  and  occu- 
piers o^  and  all  other  parties  interest- 
ed in,  lands  taken  or  injunously  affected 
by  the  construction"  of  the  railway. 

8.  In  the  78th  section,  the  person  entitled 
to  give  notice  to  the  directors  of  a 
railway  company  of  his  intention,  with- 
in thirty  daygj  to  work  a  mine  is  the 
**  owner,  lessee,  or  occupier,"  who  has 
the  right  and  the  power  to  work  it — 
the  directors  are  entitled  to  have  an 
inspection  of  the  mine,  and  to  offer  com- 
pensation to  him  for  not  working, 
which  compensation  may  be  settled  as 
therein  mentioned.  The  compensation 
thus  settled  is  that  to  which  he  is  indi- 
vidually entitled,  according  to  the  ex- 
tent of  his  interest.  If  the  lessee  is  the 
person  thus  giving  notice,  and  receiv- 
ing compensation,  the  owner,  if  he  can 
show  a  right  of  his  own  beyond  that 
of  his  lessee  who  has  been  compensated, 
is  also  entitled  to  compensation  under 
the  6th  section. 

4.  The  words  "he"  and"hb,"  in  two  of 
the  parts  of  the  78th  section  refer  to 
the  person  entitled  to  compensation, 
whether  owner,  lessee,  or  occupier. 

6.  The  word  "  lands "  in  the  6th  section 
includes  mines;  and  that  section,  in 
regard  to  the  compensation  thereby 


provided,  is  to  be 
to  the  Luids  Claus< 

6.  After  compensat 
obtained  or  tende 
junction  may  be  \ 
working  of  the  mii 

7.  Where  a  lessor  cla 
for  breach  of  cove 
mines  demised,  hv 
effected  and  the  le 
lessor  was  reoogni 
and  his  subsequen 
to  convey  to  his  v 
of  an  original  owi 

8.  B.  was  the  owne 

and  ironstone  un* 

lace  of  a  portion  c 

acres),  had  alread 

railway  company, 

railway  works  hi 

thereon.    The  mi: 

veyed.    R.,  by  a  ^ 

erwards  converter 

possession  H.,  wl 

mines,  and,  under 

age  royalty  or  reo 

£160  an  acre  for 

until  the  money  pf 

which  was  the  c 

minerals  in  that  |: 

this  lease  been,  i 

there  was  time  € 

to  work  out  all 

4k  acres.     It  wi 

gave  notice  (undc 

the    Railways    C 

Act)  to  the  rail 

intention  to  worl 

4k  acres.    The  c 

witliin  the  time  i 

ute)  gave  a  coun 

inspection  of  the 

H.   as  to  his  c< 

agreement  U.  c< 

£160  royalty  aci 

best  enoeavors  t 

ment  of  his  leaso 

did  neither ;  he  < 

received  from  t 

portions  of  his  o 

ecutors  at  first 

were  accused  by 

breaches  of  cove 

ing  filed  against 

matter  by  surren 

whole  colliery,  tl 

in  included.    Tl 

4k  acres  had  not 


out.  The  lemon  wild  tbe  fee  of  the 
whole  miae  to  S.  Both  the;  mod  S. 
were  iguontnt  <rf  the  dealiiin  which 
had  taken  place  between  the  directora 
aad  H.  S.  gave  notice  to  the  direct- 
era  of  his  inteatjon  to  work  the  mine 
UDder  the  4t  acne,  thej  gtve  a  counter 
noUce,  and  offered  to  paj  him  eocb 
CMUpenaation  ai  be  might  be  foned 
entitled  to,  having  regardto  that  which 
had  ■Iread]'  been  paid  to  K  S.  re- 
Tused  to  tnat  with  them  on  that  foot- 


9.  fftU,  alao,  that,  aa  In  their  bUl  they 


jSw  Lnrxaa  Patznt,  662. 


MOHICIPAL  COEPORATIONa 
See  NAviaAAB  Brrus,  SM. 


HAME. 
Am  TmADE-KxaK,  271,  3V6  aole. 


NATIOABLE  LAEE3. 
8e>  NtTieiBU  Bime,  848. 


NAVIGABLE  RITEEa 

1.  CaM  Id  which  the  House  htld,  affirm- 
ing the  judf^ent  of  the  Conrt  of  Ses- 
sioD,  that  the  Baroness  Oray  had  the 
sole  and  eiclueire  ri);hC  of  salnion  Sih- 
iag  in  the  Tay  ex  advtno  of  the  Meadow 
Fows  of  Incbyra,  in  Perthshire. 


S.  Where  a  p 
of  a  tidal  ri' 


e  of  It 


of  salmon  fishing  ther^  bring  express- 
Ij  reserved,  a  grant  in  1873  of  that 
aalmon  Gstiing.  Ihoogh  from  the  Crown, 


S.  Bj  the  Olugow  PoUce  Act,  18M  (S9 
&  30  Vict,  c  STS).  section  384,  the  mas- 
ter of  works  may  by  notice  "reqoire 
anv  proprietor  or  occnpter  of  a  land 
or~hentage  '  within  the  dt^,  "  to  feaae 
the  same,  or  repair  any  ohmmey-etalk 
or  fine,  or  chimney-head  or  can,  or  any 
rhone,  ngnboard,  or  other  thing  con- 
nected with  or  appertaining  to  any 
bnilding  thereon,  which  kppean  b>  be 
daacerons ' ; 

Htid,  affirming  tlie  decision  of  the 
court  below,  that  the  statate  gave  BO 
power  to  the  master  of  worts  m  Glas- 

' npel  a  riparian  proprietor  to 

--  3  -or  t^^^  ^  ,rj.i  _»j  »_„ 


1  the  land  side,  was 
be  insecure  and  dangotms, 
on  aoconnt  of  the  proximity  of  the 
riTer,     long  v.  Ktrr.  SS4 


S.  If  there  are  aots  n  pai*,  whidi  would 
be  admissible  as  evidence  of  the  title 
of  the  Crown,  tliey  most  be  submitted 
to  a  jury.  They  cannot  be  taken  by 
the  judge  and  made  the  basis  of  a  de- 
cision by  himself  alone. 

fl.  A  general  grant  by  the  Crown  of  ■ 
several  fishery  in  a  non-tidal  lake  is 
not,  withoot  more,  sufficient  to  eatab- 
Ush  the  title  thereto;  and,  where  there 
ia  DO  evidence  of  acts  of  possession  by 
the  grantee  at  tlie  particular  part  ot 
the  lake  which  is  the  place  in  luspule, 
can  have  no  effect. 

1.  Achdmw 


F.,  where  the  di 
with  bai' 
the 


having  unlawfnll J  trespassed  on 
plaintiffs'  several  fishery.  "Hie 
claim  was  fonnded  on  a  grant  by 
Charles  II,  dated  in  IGftO,  and  Upon 
certain  leaaea  since  made  by  persons 
claiming  title  onder  that  grant,  and 
payments  of  rent  under  grant  and  leeaes 
were  shown.    No  evidrace  was  given 


if. 


INDEX. 


of  the  title  of  the  Crown  to  the  soil  or 
fishings  of  the  Uke.  the  limits  of  the 
fishery,  as  described  in  the  g;nuit,  did 
not  appear  to  include  the  whole  of  the 
lake,  and,  as  to  the  place,  F.,  which  was 
the  subject  of  dispute,  there  was  no 
mention  of  it  in  the  grant,  nor  was 
there  evidence  that  the  sr^ntee,  or 
those  who  claimed  under  him,  had  en- 
joyed exdufliTe  possession  of  the  place. 
Evidence  of  convictions  for  trespassing 
on  the  lake  was  given,  but  that  evidence 
did  not  apply  to  F.  The  defendants 
set  up  a  claim  of  right  on  the  part  of 
the  public  to  fish  at  F.,  and  produced 
evidence  of  user  in  support  of  their 
cUdm.  The  judge  at  the  trial  did  not 
leave  the  case  as  a  question  of  hunt  for 
the  jury,  but  took  upon  himself,  upon 
the  plaintiffs'  evidence,  to  direct  the 
jury  to  find  a  verdict  for  the  plaintiffii : 
bdd,  that  the  case  was  (with  proper 
directions  from  the  judge  on  points  of 
law)  one  of  fact  for  the  decision  of  the 
jury,  and  the  order  of  the  court  below, 
which  had  directed  a  ^w  trial,  was 
affirmed. 

8.  Observations  as  to  the  evidence,  given 
on  the  one  side  and  on  the  o^er,  in 
tills 


9.  Per  LoKD  Blackburn  :  Recitals  in  doc- 
uments are  no  evidence  of  what  is  there 
recited,  though  actual  possession,  in 
conformity  therewith,  would  constitute 
a  prima  faeie  titie. 

10.  Per  Lord  Blackburn  :  There  is  no 
authority  to  show  that  the  Crown  is  of 
common  right  entitied  to  land  covered 
by  water,  where  the  water  is  not  run- 
ning water  forming  a  river,  but  still 
water  forming  a  lake.  BritAow  v.  Cor- 
mican,  481 

1 1.  Action  for  declarator  of  common  right 
in  the  fishing,  fowling,  and  boating  in, 
over,  and  on  an  inland  loch  or  Take. 
The  pursuer  was  a  riparian  owner  on 
Loch  F.,  which  was  separated  from  Loch 
D.  by  a  narrow  and  shallow  channel 
(which  was  not  a  river),  and  more 
materially  divided  by  a  causeway  of 
loose  stones  erected  more  than  rorty 
years  ago.  He  claimed  that  Loch  F. 
and  Loch  D.  were  one.  The  defender 
owned  all  the  land  lying  round  Loch 
D.  Both  proprietors  held  their  lands 
cum  laeubut  merely: 

Held,  affirming  the  decision  of  the 
court  below,  Lord  Blackburn  doubting, 

24  Eng.  Rep.  109 


that  Loch  D.  was  ae 
loch,  and  that  therel 
no  right  therein, 
cision  being  the  difl 
configuration  of  tfc 
existence  of  the  cai 
V.  Banket, 

iSwFUHKR 


NEGLIG 

1.  Whether  there  is  i 
to  be  left  to  the  iui 
casioning  the  injur 
a  question  for  the  j 
jury  to  say  whethei 
evidence  is  to  be  be 

2.  J.  was  a  passengei 
carriage  in  which 
At  station  G.  three  [ 
selves  in,  and  wer 
There  was  no  evidei 
on  this  matter  had 
railway  officials,  or 
the  fact  At  statioi 
sons  opened  the  d< 
shut  it  again,  and 
was,  afterwards,  a 
form,  and  other  p 
door  of  the  carria| 

Jrevent  their  enteri : 
.,  to  save  himself  J  i 
hand  upon  the  edg< 
carriage;    at  that  i 
porter  came  up,  pv  i 
sons  trying  to  get  1 1 
door  to,  in  doing  w 
caught  and  crusnec 
^eU;thatthisevi 
lish  such  negligenc  i 
company  as  could  1 1 
casioned  the  miscl 
ought  so  to  have 
MelropoUtan  RaiUiKi 

8.  Where  there  is  eoi  I 
a  <|ue8tion  of  fact,  ^  I 
opmion  of  the  judg< 
as  to  the  value  o 
must  leave  the  coi  i 
the  dedsion  of  the , 

4.  S.  went  to  the  Dul '. 
railway  station  to  a  : 
who  was  going  by 
lin.    It  was  neces»  i 
in  order  to  g^t  t1  i 


OKful,  and  l^al.  but  it  might  not  have 
been  so  under  the  altered  speciticatioa. 
AfUr  tbe  dbcl^mer  the  question  of  ea- 
(urdngtbe  old  bterdict  conld  nc'  '" 
entertuoed. 

4.  Per  LoBi>  Bi.ackbdkh:  Tbe  phrase 
"colorably*  is  very  apt  to  mialead  in 
these  casea.  If  part  of  the  property  in 
the  invenUon  ba  reallj  taken,  there  ia 
an  inlrinKeroent,  hotmer  much  that 
maj  be  diegniaed.  What  ie  claimed 
hare  la  the  "combination"  of  three  i~ 
atmmentalttiee,  which  are  all  Uiat  ■ 
abeoliitelje«aent4aL  Axf^emv.  Thorn- 
tan.  8 

B,  If  an  InTentionbecnmes  (without  fraud) 
known  to  the  public,  no  subsequenl 
cnt  tan  bo  granted  for  it.  It  ia 
ncocBeary  thai  it  should  have  been  n»ed 
by  thi>  pablic,  as  wiill  aa  known  to  the 

6.  Whore  a  report,  on  a  particalar  Boh- 
jvet.  is  mndu  to  a  public  office,  by  ref- 
ercea  apeclilly  nmwtnUd  under  an  act 
of  Parliament  to  Inquire  inUi  and  report 
on  auch  Bubject,  the  knawledee  con- 
t^ned  in  that  report  being  fuUy  pi«- 
sessed  by  the  retereen.  it  must,  Jrom 
that  moment,  be  treated  aa  absolotelj 
the  property  of  the  public  and  as  being 
jinblicl;  known,  althnngh.  in  fact,  the 
report  waa  not  formally  published  till 
some  days  afterwards. 

7.  If  the  knowledge  thus  obtained  in  the 
course  of  the  diacharpe  of  his  duty  by 
one  referee,  was,  by  his  communication 
of  it  to  his  colleagues,  possessed  by  all 
the  refcreca.  the  moment  they  become 
poeeessed  of  it,  it  became  pnblic  prop- 
erty, and  they  had  no  power  whatever 
to  agree  among  themaelVES  lo  treat 
ita  communication  as  confidential,  nor 
would  their  doing  so  enable  one  of  their 
number  to  t4ike  ont  a  patj'iit  in  r^ard 
to  it.     PaUcrion  v.  Oat  L^hl,  etc.,  Co. 

IBS 

B.  The  provisional  specification  ot  a  pat- 
ent stated  the  object  o(  the  invention  to 
be  the  preserving  of  animal  substances 
in  a  fresh  state;  and  tlie  patentees 
olaimed  the  use  of  a  solution  composed 
of  a  certain  quantity  of  gelatine  mixed 
with  bisulphite  of  lime,  but  in  thu  com- 
plete specification,  lodged  six  months 
afterwfirds.  they  claimed  as  "soh 
Ko.  I,"  BsolntiancompoBedofbisnlphite 


of  lime  alone;  M 
how  this  solnUott 
sulphite  of  lime  ha 
patentee.    In  aa  a 

Xlost  defendantl 
te  of  Ume  pn 
that  the  complet* 
enough  to  cover  t 
sulphite  of  lime  ll 
animal  aubstanoai 
defenders,  would 
larger  than  anddl 
closed  in  the  prtn 
and  would  be  opt 
want  of  novelty,  I 
eient  deacription 
which  the  (nreni 
(brmed,  that  then 
not  valid  and  eSsi 
paten teua  the  \n\ 
Invention,  used 
though  it  might  1 
them  the  inventl 
provisiounl  speci 
Soberton. 


PATl 

1.  The  mer«  &ct  ot 
ture  of  the  makers 
issory  note  and  w 
note,  corrected  be 
back  to  the  plwnti 
thereon  "  cancelle 
effcclaal  to  chargi 
ceipt  of  the  mone 


dishonored  to  the 
thereof  having  1 
transfer  dralU  am 
books,  from  the  bi 
was  made  payabh 
the  pl^ntif^  pd 
transfer  and  eutri 
nicated  to  the  pi 
bank  could  nottx 
ceipt  of  the  mona 

I.  The  position  of  1 
in  principle  aai 
agencies  of  one  p 
poration  or  firm, 
they  may  be  rag 
special  porposcs, 
ling  tlie  time  at 


tr  ahoold  b«  giTeni  or  of  enUtUng 
inkar  to  rafoH  payment  of  k  cna- 
h'b  check  except  at  that  branch 
re  he  keeps  hia  accoont.  Prince  t. 
niat,  tit.  asi,  2S0  «o(a. 


PEB  CAPITA, 
a  &iTii.DmtT,  S8T. 


1.  IT  ipeeiBc  legal  rtriils  haTebeoapre- 
Tlonaly  ettBEliihed.  these  will  be  duly 
reganled  and  preserved  in  the  oew  al- 
lo^UoD  of  ar«a  and  aoate. 

S.  ThaheritoraoIaparlshdJqoinedjWKKf 
joera  an  to  be  regarded  ae  still  retain- 
ing th^  ort^nal  civil  righta.  and  cod- 
tinaiiig  atill  anbject  to  th^  raiginal 
dTil  UabUitiM,  notwithstanding  the 
di^ancttoa.  Dalu  of  Badturgh  t. 
MtUar.  %.-imU. 


PRINCIPAL  AND  AQKHT. 

1,  S.,  bdng  emplovedbytbert^ondent 
to  cwnr  on  Ua  bn^eas,  oredit«d  the 
retpoDOent  in  account  with  the  appel- 
lanta  with  the  sum  of  fi,800  taela,  which 
he  fidady  represented  to  have  been  ad- 
vanced In  the  ordinary  conrae  of  bnai- 
neea  an  certain  goods  intended  (or  ship- 
ment. He  then  drew  a  bill  In  the  name 
of  the  respondent's  firm  on  the  appel- 
lants for  the  balance  of  accoont,  and 


proprialed  tbetu  to  his  o' 

a.  On  a  epedol  case  Babmitting  whether 
the  respondent  vas  liable  to  the  ap- 
pellants in  the  said  earn  with  ioterest 
mna  date  of  receipt  by  S.,  htid,  that 
the  proceeds  of  the  bill  having  been 


reoMVsd  as  aforeBaid  by  S.  acting 
throoghont  within  the  scope  of  his  au- 
thority, belonged  to  the  respondent; 
and  that  he  having  thns  been  paid  S,800 


Set  FaADD,  774,  880  ni>l«. 

FajkUDS,  Stituti  or,  684,  711  a 
FiiHENT,  231,  330  nob. 


PROMISSORr  NOTZa 
Sn  Bills  or  ExoHivai,  BL 

PUBLIC  SAFETT. 

8»  HAVIQABLn  BlVKBS,  8S4. 

Q. 

QUESTION  OF  FACT. 
Sw  Niouswios,  71S,  7SV  note. 


BilLWAT  COHFANIEa 


s  and  used  exclosiTely  for  the  pro- 
prietor^ own  porposee,  and  not  for  paa. 
seiwer  traffic,  ia  not  snbject  to  the  rev- 
nlationa  as  to  gates  and  persons  in 
diuge  at  level  crossinga  imposed  by 
the  railway  statutes ;  nor  are  the  pro- 
piietora  boond  at  common  law  to  erect 
such  gat«s. 

A  horee  escaping  by  night  from  m 
field,  by  no  fiuilt  of  its  owner,  stivyed 
along  a  turnpike  road  on  to  a  private 
branch  railway  at  a  levd  crosdog 
where  there  were  no  gates,  or  person 
in  chaive.  The  horse  than  proceeded 
down  l£e  branch  to  the  junctjon  with 
'     "  e,  00  wliich  it  waa  killed 


by  a  passing  tr 

Hdd,  that   the   proprietor 
private  Use,  who  coula  not  have  u 


.   the   proprietors    of  the 


thfl  T^way  acroiB  the  road  on  ■  level 
except  wilh  the  leave  or  gnfferance  of 
tbe  road  tnutees  (who  conld  have  im- 
posed any  condiUoDS  they  thought 
risfat)'  were  not  liable  in  daouges.  there 
being  DO  obligation  od  them  ander  the 
railway  statutes  to  fence  with  gates  the 
railvaj  where  it  croesed  the  h^h  road. 
Jfatwan  T.  Baird. 


KETBOACm 


RATIFICATIOH. 
Stt  PanroiTAl,  am  Asbnt,  66,  U  noK. 


EECTTALa 

L.  Bedtala  in  docomenta  are  no  evidenM 
of  what  U  there  recited,  tliuuirh  actual 
poaaeedon  in  coDforinity  thurewith, 
would  ooDBtJtuIe  a  prima  /ade  Ulle. 
SrtMlo'e  V,  CarmicaH.  481 


1.  The  pnrcbaaer  a 
•  general  role,  i 
torn  out  to  be  inl 

3.  By  a  pnrchase 
Utle  obtained  la 

1.  If  not  BO  poTohai 
bona  fide,  the  til 
be  gixid  againet  I 

.  Where  the  ori^ 
with  the  chattel 
contract,  though 


SELIOIODS  SOCIETT. 
&■  PiwR,  S,  a  noU. 


RENT. 

B   LtNOLOID  AND  TlNUJT,  65,  61  JUllt. 


RESCISSION, 

See  FKAtiD,  Glfi,  SeS  n 


Alfrpd  Blenkam, 
in  a  huuee  lookl 
ChpBpBide.  wrot 
Cflnsiderable  put 
and  in  hla  lette 
•■87  Wood  Sti 
signed  the  lettei 
for  a  Chrialian  i 
written  that  it  i 
kiroQ  *  Co."    T 


t.  TheimposiUonof  ■  stunpdDtj  on  poll- 
oie*.  renewals,  and  receipts,  with  pro- 
vieiooB  for  svuidiog  the  policy,  renewal, 
or  receipt  in  a  cuart  uf  law,  if  the 
■tamp  Is  not  affixed,  la  not  warranted 
by  the  l«nD8  of  ao  act  which  author' 
izes  the  impoutioa  of  direct  taxation. 
Attorncy-QeMral  y.  Quern  Int.  Co.  tlBS 


8T0CEBR0EERS. 
in  Btom,  US,  161  moO. 


8T0CEH0LDERS. 

I.  A  company  (not  roistered  under  t}ie 
Companisa  Act,  I86T)  isaaed  shares  as 
"  folly  paid  up,'  and  also  certificates  of 
those  shares  describing  them  as  fully 
paid  Dp,  and  made  the  annual  returns 
^ving  iJiem  the  same  description. 
The  company  entered  into  a  contract 
with  Q.  to  parcbase  from  him  a  mill 
and  nuKhinery  in  Nottingham,  part 
pftjment  for  which  wbb  to  t*  mane  to 
(j.  in  ""fully  paid-up  ihartB."  Tliey 
were  not.  in  Tact,  paid  op,  and  there 
was  DO  contract  with  respect  to  them 
mich  as  is  required  by  the  Companies 
Act  of  18(17,  ■.  as.  G.  (wbowaB  reaUy 
the  vendor  of  this  mill  and  machinery, 
and  promoter  and  mnDas;ine  director 
of  the  company)  received  the  shsree. 
He  was  himself  at  the  eatne  time  mat- 
ing a  contract  with  B,  for  the  purchase 
of  other  landed  property  in  another 
county — Cornwall,  and  B.  agreed  to  ac- 
cept a  part  of  the  purchase-money  in 
fully  paid-Dp  shares  of  the  company. 
B.  had  JBBt  before  bought  Ihie  Corn- 
wall property  from  N.,  and  B.'s  pur- 
chase-money for  it  was  jiaid  to  N. 
through  B.s  solicitor,  who  also  scted, 
in  the  conveyance,  for  N.  The  convey- 
ance wax  made,  not  by  N.  to  B.  and 
then  by  B.  to  ti.,  but  (at  B.'s  desire)  was 
made  direct  from  If.  to  G.,  and  200  of 
the  sl'ires  held  by  G.  were  banded 
over  lo  N,,  who  ewore  that  he  only  re- 
ceived  tUim  Rs  tri^stce  fur  B,      N.'s 


tiie  company  aa  t 
and  he  once  sent 
at  a  general  me 
self  tbereia  as 
company.  Thee 
were  given  to  B. 
was  ordered  to  t 
Biid.  that  It  ~ 


N.  < 


t  liabl 


list  of  contribnti 


S.   Ftr  Ths    Lot 

Cairns) ;  In  «  t 
official  liqnidato 
patting  in  force 
act  of  1867,  to 
transactioDS  thai 
tween  the  partie 


.  The  36tli  sectloi 
1867,  applies  to 
and  not  to  it<  liq 

.  Remarbt  on  tl 
ner  in  which  cai 
by  Uqaidators  a 
conriA    Btrkia 


8UPPLEMENTA 


4  Wm.  A  H.,  being  employed  br  chari- 
table purposes,  aa  the  ate  of  ui  alins- 
hou»e  or  hoapiU!.  wu,  do  that  ■coonnt. 
decUred  by  a  iitatato  then  passed  (c.  !} 
to  be  exempt  from  the  land  tax  at  that 
time  impoaed — and  the  like  words  oF 
eiemption  were  used  in  a  BBbseqnent 
BtMute  (38  Geo.  3,  c.  S),— the  fact  that 
other  land  hod  ^nce  been  applied  to  the 
Boine  charitable  purposes,  and  the  ori^- 
ioal  Uad  had  been,  by  order  of  the 
Court  of  Chancery,  directed  to  be  held 
by  the  trustees  of  the  charity  ta  their 
own  use,  freed  from  its  charitable 
trusts,  did  not,  without  more,  render  it 
liable,  even  in  the  hands  of  a  tenant, 
to  the  taiaUon  from  which  it  had 
been  previously  exempt.  Cat  v.  Sab- 
biU.  3S8 

i.  The  td  section  of  the  Succession  Duty 
Act(16<t  17  Vict  c  Bl),diHti[igDiBheB 
succession  by  "disposiUon*  from  anc- 
cession  by  "  devolutJoa  of  law ;'  and 
the  rate  of  duty  ia  to  be  reflated  by 
the  proplmjuity  oF  the  successor  lo  the 
"predecessor.  The  "predecessor"  may 
be  detenuiaed  by  coDsidering  whether 
the  succession  is  by  "  diapositjon  "  or 
by  "  devolution  of  law." 

8.  Substitute  heirs  of  entul  not  called 
nomiitatim,  nor  coming  under  a  de- 
scriptive deaitfnation  as  the  head  of  a 
new  liirpt,  will  be  held  to  take  by  devo- 
lution o/  lav,  and  not  by  ditpotitton^  and 
the  pndifetior  in  the  sense  of  the  Sao- 
cession  Duty  Act  wiU  be  the  last  pos- 


4.  Under  two  entails  executed  by  his 
lineal  ancestors,  the  Earl  of  Zetland 
succeeded  his  uncle  as  heir  substitute 
to  estates  in  Scotland : 

Held,  confirming  the  decieioD  of  seven 
judges  of  the  courts  below,  that  within 
the  meaning  of  the  statute  16  &  11 
Vict.  c.  SI,  the  uncle  was  the  "prtde- 
camir "  of  the  Earl,  and  that  therefore 
taking  by  "  devolution  of  law  "  he  wsa 
liable  to  duty  at  the  rale  of  three  per 


B.  Ptr  LoBD  HATHiaLET :  The  person 
named  specjlicallj  and  nomtnafim  in 
the  deed  would  take  Uie  property  by 
virtue  of  the  deed  alone,  but  those  who 
derive  any  title  by  operation  of  law 
would  have  to  pay  as  claiming  an  in- 
Icrest  which  would  be  pointed  out  by 
the  law  alone. 


6.  Ptr   LoiD   Sblboikb  :     Dnolttlion  bf 

late  takes  place  whenever  the  title  ia 
such  that  an  heir  lakes  onder  it  by  de- 
scent from  an  *'  ancestor "  according  to 
the  mles  of  law  applicable  to  the  dC' 
■ceut  of  heritable  estates,  and  in  all 
casee  of  descent  the  estate  of  the  bdc- 
cessor  is  immediately  "  derived  '  &«a 
tlie  "ancestor'  from  whom  the  eotala 
descends. 

T.  Ptr  LoiD  Hathiblit  :  The  «<ad 
"  anceetor  "  nsed  in  the  act  ia  properly 
assignable  to  the  person  who  really 
preceded  in  the  estate,  i'" 
person  may  n-'  '■-   •'■- 


Jt  be   the  progenitor  of 


8.  Pit  Lobd  Hithiblbv  :    In  the  case 

of  appointment  by  selection,  the  real 
author  from  whom  the  beneficiary  tabes 
his  sDccession  is  the  person  who  has 
given  such  limited  power  of  selection. 
Ztliand,  Earl  of,  v.  Lord  AtbiotaU.  3»3 

9.  A  lease  of  an  Iron  mine,  made  in  1 8S5 
(not  b^ng  then  Uable  to  poor-rate), 
contained  covenanta  for  the  payment  of 
certain  rents  and  royalties,  and  these 
payments  were  to  be  made  free  and 
clear  of  all  rates  and  taxes  imposed  by 
Parliament  or  otherwise  .  .  .  .  "  free 
from  all  deductions  whatsoever;"  and 
there  was  a  covenant  to  pay  "  all  man- 
ner of  taxes,  Ac,  which  now  are  or 
which  shall  at  any  time  hereafter. 
during  the  continuance  of  this  demifw. 
be  imposed."  landlord's  properly  tax 
excepted.  By  the  Rating  Act  of  1874, 
37  &  SB  Vict.  c.  M,  B.  S,  the  48  Elia. 
c.  %,  was  extended  to  mines  "of  every 
Und  not  mentioned  in  the  recited  act," 
but  the  6th  section  provided  tJ>it 
where  the  lessee  of  b  mme  was,  at  the 
commencement  of  the  act.  exempt  from 
the  payment  of  poor-rate,  which  wa» 
afterwards  made  payable,  he  might  de- 
duct ODe-balf  fnim  the  rent  "  (unJcaa  lie 
has  specifically  contracted  to  pay  such 
rale  in  the  event  of  the  abolition  of  the 
said  exemption}:' 

Hdd,  that  under  this  section  the  ten- 
ant here  might  deduct  lialf  of  the  rate 
from  his  rent,  fur  that  he  had  not, 
within  the  words  of  the  section,  "  spe- 
ciaally  contracted"  to  pay  such  rata. 
Chaloner  v.  BoickoK.  663,  S78  Note 

10.  A  feu-contract,  dntvd  in  18Z3,oriand 
feuod  out  to  the  British  Fisheries  So- 
ciety for  the  formation  of  a  harbor  and 
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INDEX. 


coart  below,  considering  that  there  had 
been  a  prima  facie  case  established  by 
the  plaintiffs  so  as  to  require  an  answer 
by  way  of  evidence  on  the  part  of  the 
defendant. 

Pfr  Loan  Blackburn  :  QiMvrtf,  wheth- 
er the  same  reasoning  and  the  same 
roles  are  applicable  to  a  trade-mark  and 
to  a  name  used  in  an  advertisement 

7.  Per  Lord  Blackburn  :  Qucere,  wheth- 
er there  is  a  property  in  a  name,  and 
whether,  in  a  case  like  this,  it  is  neces- 
sary to  prove  fraud  in  the  person  who 
without  warrant  adopts  it.  Singer ,  etc , 
Y.  WHmh,  272,  296  note. 


TRUSTS  AND  TRUSTEES. 

« 
See  GRKDiTORfl,  612,  644  noU, 

Fraud,  174,  197  noU, 

Wills,  264,  676. 


V. 


VENDOR  AND  VENDEE. 

1.  Unless  actual  possession  of  goods  sold 
has  been  delivered  to  the  purchaser, 
the  vendor  is  not  deprived  of  his  right 
of  lien  as  agunst  the  assignees  of  the 
purchaser,  m  the  event  of  his  insol- 
vency. 

2.  Where  the  vendors  were  also  ware- 
housemen of  the  goods  sold,  under  an 
arrangement  with  the  purchasers  to 
pay  warehouse  rent : 

Held,  that,  as  the  goods  remained  in 
the  possession  of*  the  vendops  and  no 
actual  delivery  had  been  made  to  the 
purchasers,  the  vendors'  lien  revived 
upon  the  insolvency  of  the  vendees. 
Qrice  v.  Biehardeon,         214,  219  note. 

See  Sale,  846,  867  note. 


VESTED  ESTATE. 
See  Skttlexbnt.  887. 


W. 


WAIVER. 


See  Landlord  and  Tenant,  66,  81  note. 


WARRANTY. 
See  Admiraltt,  87. 


WASTE. 
See  Landlord  and  Tenant,  481, 485  note. 


WATER  AND  WATERCOUSEa 

1.  Where  persons  are  incorporated  by 
act  of  Parliament  for  a  particular  pur- 
pose, and  have  full  powers  g^ven  them 
to  effect  that  purpose,  if  the  effecting 
of  it  may  occasion  (not  only  in  the 
course  of  originally  executing  the  neces- 
sary worlm  for  the  requirei  parpose, 
but  at  recurring  intervals  afterwards) 
inconvenience  or  injury  to  others,  they 
may  be  treated  as  under  an  obligation 
to  take,  from  time  to  time,  measures  to 
prevent  the  occurrence  of  such  incon- 
venience and  injury. 

2.  Where  the  Legislature  has  authorized 
certain  persons  to  effect  a  certain  pur- 
pose, and  has  ^ven  them  the  powers 
necessary  to  effect  it,  they  may  exer- 
cise those  powers  to  their  iuU  extent 
without  incurring  responsibility,  but 
in  so  doing  they  must  not  occasion  any 
needless  injury  to  any  one. 

8.  A  local  act  of  Parliament  incorporated 
certain  persons  for  the  purpose  of  se- 
curing a  regular  and  proper  supply  of 
water  to  mfllowners  whoee  works  were 
situated  on  the  banks  of  the  River  B. 
These  persons  had  powers  given  them 
to  collect  the  waters  of  several  small 
streams  into  a  reservoir,  and.  as  often 
as  necessary,  to  send  down  those  waters 
to  the  B.  through  the  channel  of  a 
stream  called  M.  The  2d  clause  of 
the  act  directed  tiiem  to  "  make,  erect, 
construct,  maintain,  repair,  and  koeD," 
by  means  of  a  reservoir,  a  due  and  aae- 


INDEX   TO   NOT 


Aooord  and  Satii^tloii.    See  PatynwiU. 

AdTen«  Uior.    See  Air— Light, 

Affixnumoe.    See  Frcntd. 

Agent.    See  Fraud, 

AgreamenU.    See  Fraud— Fraudi,  BtatuU  of. 

Air,  acquiring  right  to  by  adverse  user,  XXIY,  486. 

Ancillary  Administration,  datj  and  liability  of  represen 

Animala.    Seeih^MM. 

Apportanant,  what  passes  as,  and  what  does  not,  XXTV, 

Arbitration.    See  ArckUeet, 

Aiohitaoty  when  certificate  of  necessaiy,  and  when  nnreaf 

not  excuse,  XXIV,  651. 
**         tenninated  contract  and  got  another  to  do  wot 

no  loss  bailder  may  recover  prior  instalmen 
^         to  sapervise  has  no  aathority  to  employ  anotb 

principal,  XXIV,  652. 
**         and  seeing  work  done  will  not  render  principi 
^         when  dec&on  as  to  extra  work  final,  XXIv, 
^         when  may  recover  without  certificate,  XXIV, 
^         effect  of  approximate  estimates,  XXTV,  651. 
Aasassmant.    See  Taixe9, 

Aflsignao.    ^ee  AuigTimeni, 

Aaaignaa,  Foreign.    See  Lex  LocL 

Aasignmant,  order  on  particular  fund,  XXIV,  363. 

«  check  on  bank  in  its  favor  for  indebtednese 

^  order  on  employer  for  part  wages  monthly, 

^  one  received  money  to  oe  paid  on  depositor* 

to  creditor  of  depositor,  XXIV,  253. 
^  one  agreed  in  writing  to  pay  in  land,  del 

sub^ntractons  cannot  show  different  oral 
^  assignee  for  benefit  of  creditors  takes  no  gn 

had,  XXIV,  859. 
^  when  defence  against  assignee  same  as  « 

559. 
Assignor.    See  Asgignment, 

Attachmant,  who  resident  and  who  not  under  statute  r 
**  when  merely  going  home  shows  no  intent 

Anctionaar.    Qw  8al&— Wrongdoer. 


IHDEK  TO  K0TE8. 


B. 


Bank,  fnadnlenUj  Indaeed  to  dlscoaut  not«,  credited  proceeds  and  ptid  oat  on 
check  ;  may  set  ap  Biich  fraud  as  a  defeuca  In  maker's  Bait  to  recover 
other  mone^B  depoeited,  XXIT,  6CS. 
"      though  bank  preeeuted  note  at  matorltT  and  never  offered  to  retom  it, 

XSIV,  568. 
**      monn  depoaited  wilb,  which  was  given  to  eostomer  to  paj  check,  XXIV, 

See  A**iffnm«nt — Fagment. 
Baakn^toy.    See  Lex  Loel. 

Bin  of  Ziadliig,  one  bound  to  take  notice  of  contents  of,  and  cannot  show  cna- 
tom  to  diuward,  XXIV,  S57. 
*  "        when  one  purehasiniraa  agent  ma;  keep  title  till  prin^pal  pajB 

for  property,  XXIV,  857. 
"  "        effect  of,  XXIV,  807. 

Bona  Pida,  when  purchaser  of  note  diverted,  liable  in  trover  for  converting, 
XXIV,  86a 
"         "      rale  of  damages,  XXIV,  858. 

See  Bank—BiB  of  LaOing—SaU—Wrongdoar. 
Bhrok«r,  when  Mat  does  not  go  to  creditors,  XXIV,  ISl. 
"         ezpulsion  for  breach  of  inles  of  board,  XXI7,  ICl. 
■*         how  one  paving  for  property  may  protect  himself  till  principal  paya 
forlt,iXIV,  8fl7. 

See  Potior— 8ai»—WroniifU>»r. 

C. 
Ouxlar,  how  far  bound  by  bill  of  lading,  XXI7,  867. 
OhailUbl*  SoolttT.    Bee  Broker. 

Chattel  Mortgan,   when   vendor  on   condition   may  mortgage,   and   effect 
thereof.  XXI7,  861. 
See  Lety. 
<3b»6k.    See  Auignmtnt. 

Ohwoliaa,  rights  of  membeis  to  pews,  etc.,  in,  XXIV,  3. 

Oompromlse,  on  olaim  it  is  fraudulent,  creditor  demanded  note  for  balance ;  if 
given  valid,  and  may  be  enforced  without  offering  to  restore 
wliat  received  on  flist  compromise,  XXIV,  558. 
Bee  Performanee. 
Condition,  ahall  only  build  on  particular  line,  etc,  XXIV,  486. 
Conditional  flnle.    See  Bale — Wrongdoer. 
Conflict  of  I>awa>    Bee  AndUary  Admitiitlration — SSxeeuton  and  Adminiitra- 

tort — Owirdian — Lex  LoeL 
Oonaideration.    See  Comprvmie. 
Oonvanion,  when  truBtee  liable  for  of  money  or  bonds,  XXIT,  836-7. 

See  Saie — Trtner — Wnmgdoer. 
ConTeyanoa,  what  passes  as  appurtenant,  and  what  doee  not,  XXIV,  465. 
"  conditlononly  to  build  on  particular  line.  XXIV.  486. 

"  asBuming  prior  mortgage,  grantee  may  ahow  taken  aa  security 

only.  XXIV,  634. 
Oorporatiana,    when    liable    for    fraudulent  over-issue  of   stock   by   agent, 

xxrv.  64. 

"  when  officers  obtaining  judgment  agi^at  to  obtain  preference, 

a  fraud.  XXIV,  197. 
"  property,  trust  fond  for  creditors,  XXIV,  885. 


882  JSDEX  TO  NOTE& 


eoort  hsTing  power  to  detomine,  its  judgment  eondufliTe,  XXIV, 


appointment  gnarfiMi  in  •nother  gtole,  AJLiV,  244. 

wliat  of  {Mopertj,  and  what  not,  JULIV,  634-6. 
what  of  pennn,  and  what  not.  XXIV,  635^ 
threats  of  criminal  proaecotion,  Xmv.  635-6. 
threatB  to  eontnt  will,  etc.,  XXIV,  636. 


K 

,  what  paases  as  apputenant,  and  what  does  not,  XXIV,  485. 
when  one  eonsentmg  to  estopped,  XXIV,  485. 

See  Muns  ProfiU, 

lonatic  not  honnd  bj  fuluie  to  dSssent,  XXFV,  887. 

See  Momeg  Had  amd  JSaeeiMdL 
.    See  ArekiieeL 

Brtofipal,  when  one  eoosenting  to  act  estopped,  XXTV,  485. 

of  obtaining  insoiaace  proper  to  show   dealt  with  property  as 

owner.  XXIV,  213. 
when  ponUTO  outweighs  negatiTO,  and  when  not,  XjLiV,  771-8, 
not  soiBeient,  prosecatzix  in  rape  prooeilY  resisted.  XXIV.  773. 


and  AdministnlQny  appointed  in  diiEerent  states ;  efSect  agaimst 

one  of  judgment  against  another,  XXIV, 
243. 
«  «  dnty  and  llalnUt7  of  andllaiy,  XXIV,  243. 

*  *  if  sorrogate  has  power  to  determine  residenoe 

his  determination  condomve,  XXIV,  248. 

*  *     *  money  giTen  to  pay  check,  XXTV,  836,  837. 

TT ■  ^ifl I ilthmimt^  snrrender  frandnlentlj  procorad  of  obligation  does  not  ex- 

tingoish  it,  XXTV,  559. 
SeePofSMnl. 


Fadori  how  one  paying  far  property  may  protect  himself  till  principal  pays  for 
propc^,  XXIV,  857. 
*     if  throngh  frand  sells  to  iriespomnble  party  and  before  frmad  diaeoT- 
ered  purchaser  has  pat  property  beyond  reach,  factor  may  take 
security  for  pnichase  price,  XXIV,  656. 
See  Sale— Wrongdoer. 

Felonj.    See  Sale— Wrongdoer. 

Foreign  TUIsl    See  Lex  LocL 

Poifeiluie^  how  tenant  relieved  from,  XXIV,  573. 

See  Landlord  and  Tenant. 

Fraud,  when  principal  liable  for  fraud  of  sgent,  XXTV,  64. 

*  when  corporation  liable  for  frandolent  oyer-issae  of  stock  by  agent, 

XXIV,  64.  

^       when  partners  liable  for  fraud  of  each  other,  XXIV,  65. 

■*       when  officers  oorporatioQ  obtaining  judgment  for  preference  a  frand, 

XXIV,  197. 
^       one  using  name  to  deceire  public  into  beUcTing  another  of  same  name, 

XXIV.  296. 

*  party  damnified  by  may  xeoover  damagee  without  offering  to  rescind, 

XkxV,  555,  559. 


/ 


884  raDEX  TO  NOTES. 

TVkod — MfUiiaud. 

part  oF  gooda  in  future  cumot  eompel  their  deliver;  witlioat  oSoring 

to  p«7  for  them,  XXIV,  668. 
"       If  title  to  p«rt  propert;  (ailB,  ma;  lecorer  dunagca  oa  Mooaiit  timeof 

nithoat  offeiiDg  to  rescind  tn  Mo,  XXIV,  669. 
"       and  may  defend  a^;aiDst  asdgnee  of  vendor.  XXTV,  559. 
"       it  vendor  receives  note  of  thi^  person  In  oonseqaence  of  fraud,  m«7  olttsi 

to  return  and  recover  contrmct  prioe  l«ee  vbat  p^d,  XXTV,  506. 
"       if  rsBclnda  for  fraad  may  eue  in  trover  or  replevbi,  ihomng  rEad^on  aa 

matter  of  nidenet,  XXTV,  6S9. 
"       Harrender  of  obllgaUon  frandnlenUv  prDoored  does  not  eitinraiah  it, 

XXIV,  MB. 
"       If  once  reeelndod  no  act  on  part  of  vendor  alone,  even  receiving  payment 

for  part  of  goods  retained  by  vendee,  wilt  bar  salt  against  one  obtain- 
ing another  part  from  vendee,  XXIV,  669. 
"       by  went  does  not  aBect  principal  onleea  within  aeope  of  anthori^,  XXIV, 

"       If  leadnds  for,  most  do  so  within  reaaonable  time  after  ^Booverr,  XXIV, 
719. 

See  Oopartn«r*—8ah—Tnutt  and  TnuttM—Wrtmgioan. 
I  FntwU,  Btatat*  of|  what  saffident  poeeeeslon  and  part  performanoe  to  entitle 
to  apedSc  perfonnanoe,  XXIV,  712. 
"  "  lease  for  three  yeata  to  commence  in  fntnie,  invalid,  XXIV, 

713. 
Fnlgbt    BtitDwm. 


Onardlaa,  appcdnted  in  two  states,  rtgbts  of  each,  XXIV,  344. 


Hiiftwys-    Bee  IA6tni»~NtffiiatTiea. 

HBiband  and  Wlfa,  wife  cannot  change  hnsband'E  domidle,  XXIV,  341. 


Illegal  AgrMnant    See  Oompnmite — DweM. 

InoidMit,  what  passes  as  apportenant,  and  what  does  not,  XXIV,  485. 

Inoraaaa,  mare  sold  conditionally ;  colt  belongs  to  vendor  till  maie  paid  for, 

XXIV,  881. 
Infant,  domi<dle  that  of  father,  XXIV,  341. 
Inanranoe^  remedy  of  ituorer  against  wrongdoer  and  intitraA,  XXIV,  313. 

"         if  loss  settled,  party  receiving  nxmey  cannot  resdnd  without  offering 
to  retain  it,  XXII,  OSS. 
Intant    See  Wrmgiogr. 
btaniatlonal  Law.    See  Aifc. 


Jmlsdlotlan,  depending  npon  "residence,"  meaning  of  that  word,  XXIV,  341. 
"  If  merelv  boarding  for  winter,  not,  XXIV,  243. 

"  if  conrt  baa  power  te  determine  residence  and  evidence  tendlnz  to 

"  show  it  given,  its  determination  is  condnstTS  on  the  qneation, 

SXIV,  348. 


INDEX  TO  SOTEa 


Mandamui,  remed;  of  meniber  of  aoctetf  impruperly  axpelled,  XXIV,  161. 

Hvdtcal  Sooiety.    Pee  Broktr. 

Member,  when  seat  of  goes  to  rrpditors,  XXIV.  1S1. 

"  wlitjn  mielled  for  brnttch  of  rules,   XXIV,   181. 

"  rera«lv  for  Improper  elpulsiop,  XXIV,  IGl. 

Uergsr,     See  Pnymfnt. 

Heuie  FroGti,  oue  defBadine  suit  not  liable  for,  if  mnotLer  eojoys,  XSIV.  858- 
Bioney  Had  and  Received,  when  inaj  waive  tort,  nnd  sue  for,  XXIV,  358. 

"  "  "  giTen  lo  pay  check,  XXIV,  B3«,  837. 

Mortgage,  iTmedj  of  roorlgagor  if  mortgngee  paid  insurance,  XXIV,  212. 

"  one  taking  dwid  aa  Beeurity  may  show  that  fact,  though  by  deed 

assumes  prior  mortgagf.  SXIV,  031 
See  CtuUUl  JUoHgage. 
MoUvs.    Sen   Wrongdoer. 


N. 

Hams,  one  cannot  have  traiJe-mark  in  his  own  name  as  against  another  of  saroo 
name,   XXIV.  20(1. 
"        though  irourl  will  protect  from  fraud,  XXIV,  SUfl. 
Navigable  Rivers,  rights  of  Individ naia  ani)  of  pablic  in  shores  of,  XX[V,  ^9. 
Negative  Teatimouy,  when  oatweighed   by  positive,   and  wliea  not,  SXIV, 

771-3. 
Negligence,  duty  of  railway  company  to  one  coing  to  depot  with  friend, 
XXIV,  769. 
"  liabiiitv  of  ronipany  to  one  crossing  track  at  place  not  a  highway, 

XSIV,  760-771. 
«  what  notice  required,  XXIV,  769-771. 

"  when  negligence  so  gross  as  to  amount  lo  intentional  mischief, 

XSIV.  771. 
"  when    positive   and  when    negative   testimony  to  prevail   as   to 

whether  bell  rung,  etc.,  XXIV,  771-773 
"  when  duly  of  court  to  nonsuit,  XXIV,  773. 

Nonsuit,  when  duty  of  court  to,  in  favor  of  corporation,  XXIV,  773. 
Notice,  what  required  to  one  crossing  railroad  track  at  place  not  highway, 
XXIV,  700-771. 

BtHi  Siite — Wnmgdoer. 


Ocean.     See  KniAgahU  Riteri. 
Officers.     See  GirrporatioM. 
Order.     See  AsiagnTnent. 

Owner,  agretid  in  v>Hling  to  pay  in  land  ;   delivered  deed  in  mcrow ;  sub- 
contractors cannot  claim  under  different  oral  statement,  XXIV,  253. 


Parent  and  Child,  domicile  of  child  that  of  patent,  XXIV,  241. 

Parol  Evldenoe,  to  show  check  not  paid  though  so  stamped,  XXIV,  230. 


QDKXTO  SOTESl 


,  how  tar  pew  a— n  ham  a^  ^miaat  wbm,  HIV,  8. 

iMd  AgBBt,   wka   priKipd    InUs  for  lort  or  bamd  at   agat, 

how  agcal  pajiBg  for  pmp^tr  mn  ptMect  hi— If 
tiD  prindiMl  ia;m  for  gooda,  XXIV,  3S7. 


befote  diaeoriay  of  f rmad  porchaaer  b»  placed  pnp- 
otj  M  ouMM  foUow,  tactor  maj  take  Beciuilj  tM- 
poicbMB-naner,  XXIV,  5SIL 

*  *         If  owser'*  ■genl  wrof^fnUj  adb  prapertj.  owner  bM 

boond  to  tender  bMi  what  ^ent  racriTsd,  XXIT,  ;Q7. 

*  *         fnod  bf  aceat  does  not  affect  prindpri  unloK  witiiin 

■oope  of  hie  antborit;,  XXIV,  713. 
■  ■         moaejr  siren  to  pay  check,  XXTV,  886,  837. 

See  Ardattct—Oorparatiima—Sale—niut  amd 
TntUa—WmagdMr. 
Vwamlamogj  Kotat  wlieo  tnner  Ilea  for  praceeds,  and  rale  of  damages,  XXIV, 

Ttotart,  of  BO«e  eertiflednod  hj  nustaka,  and  aabaeqnently  paid  hj  ))ank  ao 
drang,  XXIV,  23L 


B. 

See  Dart*! — Lieaitt — NegUgtaee. 
Bap^  whni  eridencs  does  not  juMifj  finding  proeeeatrix  pioperly  rasisted, 

XXIV,  773. 
BatiScaUoM.    Bee  Auad. 
Tlaaaiaialila  Ttaaa.    Bee  Praad. 

Raoaivar,  when  ma;  feach  tncome  trust  fnnd  for  debtor's  benefit.  XXIV,  544. 
lUlgioos  SooiaUaa,  rights  and  poascaaion  of  pew  owners,  XXIV,  3. 
Rant.    See  OreHtar'*  BiS. 


TI— flwlrin.  for  frsad,  most  be  withlD  feasonable  time  after  discorery,  XXIV, 


S. 
Bala^  if  vendee  pay  part  pnrchase- money,  bat  not  ready  to  pay  balance  at  Ums 

and  place  filed,  cannot  anbseqaently  tender  price  and  mala  tain  troyer, 

XXIV,  21fl. 
**     vendee  paid  earnest  and  vendor  packed  goods  i 

vendee,  left  in  vendor's  building  tUl  paid  for,  ci 

■nd  delivered,  for  Is  no  delivery,  XXIV,  219. 
u  BO  when  puclied  in  vfndeflV  b.iXPH.  XXTV.  310. 
M      riftl'W  "f  vpnilen  wlipn  pRrt  [mid  and  note  given  for  IwJnnoe,  bill  ni 

livBrj,  XXIV,  ai9. 
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Bala — eontinited. 
"     pORbaser  oa  audi  eontnct,  nntll  full  paTniBnt,  lias  no  leruble  intereat, 

XXIV,  Ml. 
'     ktter  default  1^  vendee  his  creditor  cannot  levy,  and,  on  tendeiiog  bal- 

anoe,  maintajn  trover  agaliiM  vendor,  XXIV,  361.  ^^ 

"     vendee  nnder  conditioDal  sale  tosy  recover  of  wnmgdoer,  XXTV,  861. 


Tiffhu  of  vendee,  part  paid,  and  strict  perfomLance  waived,  XXIV,  361. 
'if  one  pnrchaae  iinta  Jlili!  of  conditiona]  pa   '  . '.  ' 

xxrv,  1 


pnrchaae  bona  fide  of  conditiona]  porchaaer,  not  liable  till  demand. 


ir  of  land  may  contract  with  cnltivator  In  whom  title  prodoct  shall 
bo,  XXIV,  863. 
■     uid  may  provide  on  what  cooditioDB  title  ahaJI  pMS,  XXIV,  363. 
*     SQcb  tranuctioD  not  conditional  sale,  XXIV,  862. 
"      of  stack  hAj  not  to  be  cat  till  paid  for ;  title  in  vendee  snbjeet  to  paj- 

ment,  and  If  deetrojed,  at  his  loes,  XXIV,  862. 
"      vendee  to  pay  over  first  money  received  od  resale,  when  Utie  panes  to 

pnrehaser,  XXIV,  863. 
■<      bill  ot  goods  A.  B.  sold  toC.  D.,  when  patol  evidence  inadmiadble  to 

show  A.  B.  sold  ooDdltloDally,  XXIV,  363. 
"     of  goods  lo  be  sold  (i.e.,  tiqaors)  title  paaaea  to  vendee,  XXIV,  863. 
"     may  be  aol^  on  execntion  Bgalnat  him,  XXIV,  362. 
"      if  memorandum  of  sale  unngiitd,  parol  evidence  lo  show  oonditiotiBl  sale 

admissible,  XXIV.  863. 
"     If  sold  sbeolately  and  delivered,  effect  of  sabsequent  agreement,  sale  shall 

be  conditional,  XXIV,  363. 
"      when  sale  of  a^lfic  chattel  passes  title,  XXIV,  863. 
"     contract  may  provide  title  to  remain  in  vendor,  XXIV,  863. 
"     machinee  sent  to  be  sold,  and  if  not  to  be  kept  for  sale  next  season,  bOl 

sent  as  ■■  sold,"  XXIV,  363. 
"     one  appointed  "  ajient"  lo  sell,  and  machinee  sent  to  him,  XXIV,  863. 
See  Fraud— Paj/mmt—Wrong'io'r. 
SatishctioiL    See  EttingiiuAm^it — Payment. 
8««.    See  NavigiMt  Rivfri. 

Bs(-ofiL  stockholder  cannot  set  off  against  liability  debt  by  corporation  to  him, 
XXIV,  634. 

Bee  Bank. 
Spsdfio  Ferformanos.    Bee  Lea*t. 

Stookholdon,  remedy  If  stock  frandnlently  over.isaned,  XXIV,  64. 
"  liability  of  one  boldiag  as  security,  XXIV,  634. 

"  cannot  set  off  against  liability  debt  lo  him,  XXIV,  634. 

See  Cbrporoiiim*. 
Stoppaga  is  naqsito.    See  Perfarmawt. 

Snrhrogatkm,  of  insurer,  property  injured  by  wrongdoer,  XXIV,  SIS. 
Bee  Pagmeat. 


"       hnllding  burned  after  payment  and  lease  terminated,  XXIV,  S74. 
"       what  tenant  mast  pay  and  how  IndeomiGed  If  compelled  to  pay  othen, 
XXIV,  578. 
^ndor  on  ReaclBslon.    Bee  Pravd — Perfi/rmanet. 


892  DTDBX  TO  BOTES. 

WrCM*>w— wwKfaimt 

'  ODdOT  dlnetkn  Iowa  ofllatm  wppcrfBg  <b  tvw*  1 

S97. 
"  one  bajting  In  cood  Utli  wbcn  chf«Mtie  witk  ^ 

lading.  ixr<  857.  

■  and  coatam  not  adnUariUe  •■  defoioti.  XXIV,  Ba 

"  one  uUnf  note  in  nod  bitli  a 

tioTer,  XZIT,  SW. 

*  not  lUUa  M.  becauae  defendant  to  teat  ffile  if  « 

dut  Mt}i>r8  DKMW  pntfta.  XXIV,  856. 

*  Mw  kM  wapm  ecnditioBallj  ;   vendee  1 

■una  iraj,  and  original  Tindar  look  than  iai 
Ml. 
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